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Preface 


The revision of this work has involved its transformation into a combined 
treatise and documentary source-book on international law. Experience derived 
from teaching the subject for a quarter of a century has convinced the Editor 
that the student of international law—whether in the law school or college 
course—needs more than cases. Although certain fields of international law 
arc rich in jurisprudence, in other fields judicial decisions are few and the 
law must be discovered by analysis of the documented practice of States. As 
Sir Arnold McNair, Judge of the International Court of Justice, has written 
(1949 B.Y.I.L,, 6): 

. . . there is a vast field of international law which municipal courts of law are 
never likely to touch: more and more we find international tribunals working in 
parts of this area, but the main source of law, apart from treaties, lies in the 
practice of governments. It is a delusion affecting the minds of many laymen and 
not a few lawyers that in this area governments act independently and capriciously 
and without reference to legal principle. Those who have worked in, or in the 
archives of. Foreign Offices realize that the ordinary, routine, non-political busi¬ 
ness of the world is carried on through Ministries of Foreign Affairs and diplomats 
against a background of law, slowly built up in Western Europe during the past 
three or four centuries and gradually spreading throughout the civilized world. 

A juridical analysis of documents—^the decisions of international tribunals 
and of national courts, the texts of treaties, of diplomatic papers, and of relevant 
national legislation—is basic in the training of international lawyers. The value 
of the documents is enhanced when they are set within a frame of reference 
which suggests their historical and political functions in international affairs. 
Moreover, a key must be provided to clashing doctrinal interpretations of the 
juridical meaning and effect to be assigned to the behavior of Slates. Finally, 
as was observed in the first edition, guidance is required through a vast biblio¬ 
graphical jungle and indication needed of the lines along which the law of 
nations is in practice developing. 

It was with these purposes in mind that the Editor has broadened his selec¬ 
tion of materials and completely rewritten and enlarged his own contributions 
in the form of Editor’s Notes and less formal editorial comment. 

Documentary materials printed have been reproduced verbatim and, except 
for citations and for minor orthographic changes, literatim. Where material 
has been omitted as irrelevant or for purposes of condensation, omissions are 
indicated by dots (. . .). Materials inserted in a document by the Editor are 
placed in square brackets. In Chapter li, the condensation of scores of pages 
of lengthy documents on the recognition of Poland, Estonia, and Albania 
raised a special problem which has been met by placing all documentary ma¬ 
terials in quotation marks. In these notes, the citations and editorial comment 
are to be distinguished by the absence of quotation marks. Elsewhere, through- 
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out the book, the Editor’s comments are either identified as such or placed in 
brackets; and, except where quoted in editorial comment, documents are re¬ 
produced without quotation marks. 

There are no perfect solutions to problems of selection, classification, and 
organization of materials in a subject who.se topical interrelationships are as 
diverse and complex as those which persist within the broad field of interna¬ 
tional law. The organization of this volume is so designed that materials which 
may be scattered throughout various chapters and sections—for example, the 
relation of international law to the individual, the jurisdiction of States, or 
international transactions of Slates—can be regrouped to provide differing 
approaches to the study of international law. The Index has been planned to 
facilitate this function and to increase the utility of the volume as a reference 
work on international law. The supplying of current new materials or of 
“favorite” cases omitted by the Editor can be taken care of through mimeo¬ 
graphing or collateral reading. Since the major purpose of this volume is to 
provide a basic and comprehensive introduction to the study of international 
law, many fascinating legal problems of a special nature—such as the law of 
international organizations and international arbitral law and procedure— 
have received less attention in this volume than their intrinsic importance 
merits. The purpose of this volume will have been served if it leads those who 
use it to the further study of international law and to an appreciation of the 
actual and potential utility of international law in contributing to the regula¬ 
tion of certain international relationships. 

For permission to reproduce copyrighted material the Editor makes the 
following acknowledgements: 

To Baker, Voorhis &. Co. for the quotations from Philip C. Jessup, The Law 
of Territorial Waters and Maritime Jurisdiction (1927), on pages 281, 350, 
354; to the Banks Law Publishing Company for the quotations from Edwin 
M. Borchard, The Diplomatic Protection of Citizens Abroad (1915), on pages 
536, 537, 562, 633, 665, 712, 720; to Butterworth & Co., Ltd., and Professor 
H. Lauterpacht for the quotations from the Annual Digest and Reports of 
Public International Law Cases on pages 288, 774; to the Carnegie Endow¬ 
ment for International Peace for the quotations from Martin Hill, Immunities 
and Privileges of International Officials: The Experience of the League of Na¬ 
tions (1947), on page 810, and from Stefan A. Riesenfeld, Protection of 
Coastal Fisheries under International Law (1942), on page 52; to the Colum¬ 
bia University Press for the quotations from Philip C. Jessup and Francis Deak, 
Neutrality: Its History, Economics and Law, 1 (1935) on page 1039, from 
Arnold D. McNair, The Law of Treaties: British Practice and Opinions 
(1938), on pages 887, 927, from Robert Rienow, The Test of the Nationality 
of a Merchant Vessel (1937), on pages 331, 332, and from Harold J. Tobin, 
The Termination of Multipartite Treaties (1933), on pages 915, 945; to the 
Council on Foreign Relations for the quotation from Oliver J. Lissitzyn, In¬ 
ternational Air Transport and National Policy (1942), on page 325; to Alfred 
A. Knopf, Inc., for the quotations from Hans J. Morgcnlhau, Politics Among 
Nations (1948), on pages 20-21; to Little, Brown & Co., for the quotations 
from Charles Cheney Hyde, International Law—Chiefly as Interpreted and 
Applied by the United States (2nd rev. ed., 1945), on pages 156, 250, 251, 
274, 324, 329, 331, 332, 351, 353, 389, 446, 447, 448-449, 635, 899, 906, 
926, 927, 928; to Longmans, Green & Co., Inc., for quotations from Alwyn 
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V. Freeman, The International Responsibility of States for Denial of Justice 
( 1938), on page 568; to The Macmillan Company for quotations from Manley 
O. Hudson, The Permanent Court of International Justice, J 920-1942 (1943), 
on pages 45, 46, 869, 1042; to the Oxford University Press for the quotations 
from Georges Kaeckenbccck, The International Experiment in Upper Silesia 
(1942), on page 496, and to it and Professor H. Lauterpacht, Editor, for 
various quotations from the British Year Book of International Law: and to 
the Clarendon Press for quotations from James L. Brierly, The Outlook for 
International Law ( 1944), on page 18, from J. L. Brierly, The Law of Nations 
(4th cd., 1949), on page 232, and from J. Mervyn Jones, British Nationality 
Law and Practice (1947), on page 460; to Stevens & Sons. Ltd., for quotations 
from Hans Kelsen, The Law of the United Nations (1950), on page 1042, and 
from Georg Schwarzenherder. International Law, Vol. 1 (2d cd, 1949), on 
pages 232, 771, 868. 

For assistance in checking certain documents, the Editor acknowledges with 
plca.sure the helpful co-operation of Professor John Hazard, Columbia Uni¬ 
versity School of Law, of Dr. Ivan Kerno, Assistant Secretary General of the 
United Nations in Charge of the Department of Legal AITairs, and of Mr. G. 
Frederick Reinhardt, Director, Office of Eastern European AITairs, U.S. De¬ 
partment of State. 

The kindness of Professor Lewis W. Morse, Librarian and Professor of 
Law, in providing admirable working quarters for the Editor in the Cornell 
Law Library, and for other assistance, is acknowledged with keen appreciation. 

Herbert W. Briggs 

Ithaca, New York 
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CHAPTER I 


The Law of Nations: Nature and Function 


I. THE NATURE AND FUNCTION OF INTERNATIONAL LAW 

Judge Joseph C. Hutcheson, Arbitrator 
on the Nature of International Law 

Excerpt from His Opinion in the Claim of 
Ryan, Trustee, v. United States, 1927 

32 AJJ.L. (1938), 593, 612 

[Ed. : “On May 19,1927, by an Exchange of Notes, the United States and Great 
Britain effected an arrangement for the disposal of certain pecuniary claims 
against each Government, arising out of the World War. One of its terms was 
that neither Government would present any diplomatic claim or request inter¬ 
national arbitration on behalf of any of its nationals alleging loss or damage 
through the war measures adopted by the other. Another was that the United 
States would, under named circumstances and conditions, itself satisfy such 
claims of its nationals against Great Britain as it deemed meritorious.” Hutche¬ 
son, J., in 32 AJ.I.L,, 594. Cf. T.S., 756; Borchard in 21 AJ.LL, (1927), 764. 

Damages for detention of claimant’s vessel, S.S, Lisman, in a British port 
during the World War, allegedly in violation of international law, had been 
denied by the British Prize Court in 1919. In conformity with the Arrangement 
of May 19, 1927, with Great Britain, the United States agreed with claimant 
to submit the latter’s claim for $1,218,269.68, with interest, to arbitration 
before Judge Joseph C. Hutcheson, Jr., U.S. Circuit Court of Appeals, 5th 
Circuit. Although the arbitration was not an international arbitration, being 
between the United States Government and one of its citizens, the Arbitrator 
held that claimant, in order to have a claim which the United States must 
satisfy, must show that the judgment of the British Prize Court in 1919 “was 
a denial of justice under established principles of international law.” 32 A 
616. The Arbitrator, in an opinion of twenty-eight pages, rejected the claim 
as without merit. 

The pristine impressions of a Judge, trained in private law, upon his intro- 
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duction to the Jaw of nations may well serve as an introduction to the subject 
of international law.] 

[Hutcheson, J.] . . . Without limitation upon, or direction of any kind as 
to, the exercise of his powers, the parties submit to the arbitrament, and the 
final and irrevocable decision of the Arbitrator, all questions, whether of sub¬ 
stance or of procedure, arising under the Agreement | for Arbitration]. ... In 
this proceeding therefore the function and duties of the Arbitrator are those 
of the judge, not those of the mediator; the methods and processes of decision 
judicial, not mediatorial. The scope and sweep of the inquiry and search, into 
the facts and the law, must therefore be as wide and as free as, but no wider nor 
freer than, judicial methods and processes permit and enjoin. . . . 

[Adding that “since the wrongs complained of arc charged not against the 
United States, but against Great Britain,'’ they arc to be examined “in the light 
of the applicable principles of international law,” the Arbitrator made the fol¬ 
lowing introductory observations:] 

It might be expected that the Arbitrator, newly come to the house of inter¬ 
national law, would stand hesitant and confused upon the threshold, unwilling 
to enter. Hesitant and confused, indeed, discouraged and dismayed by the ap¬ 
parent uncertainty and fluidity of opinion as to, and therefore of, the law itself 
upon the highly controversial questions claimant and respondent raise, as to 
where belligerent pretensions end, and neutral rights begin. Especially might 
it be expected that because of his long accustomedness to and observance of 
the common law practice of precedent following, the Arbitrator might find 
himself, for want of binding precedents, lost in the maze of opinion and as¬ 
sertion of those who, having no authority by international mandate, cither to 
bind or loose, freely and without reserve, attempt to do both. 

But such expectations would spring from, and be grounded on, an opinion 
and view as to the fact and the desirability of the fixity and certainty of law, 
which the Arbitrator does not share. 

One of those who has long believed that in “the glorious uncertainty of law,” 
its ever changing content under the steady pressure of the changing life it 
serves, its continuous, though slow, progression from the actual to the ideal, is 
to be found its greate.st source of strength, the Arbitrator has stepped confi¬ 
dently over the threshold into a new wonderland of law, fascinated equally by 
“the glorious uncertainty” of international law, the delicacy and precision of 
its formal adjustments, and by the greatness of its unquestioned testimony to 
the fact that not force, but just opinion, is at last the source of law, at least 
with lawminded nations and peoples, and particularly with the United States 
and Great Britain. 

Accustomed, in the decision of municipal law cases, to regarding precedents 
as guides to, and not obstructions of, just decision, as mere applications of 
the principles upon which such decisions rest, the Arbitrator has not been 
greatly disturbed by the lack of precise and binding precedent. The general 
underlying principles upon which the decision must turn seem to him to have 
been clearly enough laid down and expounded. What differences in viewpoint 
and contradictions in opinion there are as to the matters put forward here seem 
to him to inhere not in the statement of the underlying principles, but in their 
attempted application by belligerents and neutrals alike during the stress and 
strain of the Great War. . . . 
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The Lotus Case 

Permanent Courf of International Justice, 1927 
P.C.IJ., Series A. No. 10 

[The Court.^1 By a special agreement signed at Geneva on October 12th, 
1926, between the Governments of the French and Turkish Republics and 
filed with the Registry of the Court, in accordance with Article 40 of the 
Statute and Article 35 of the Rules of Court, on January 4th, 1927, by the 
diplomatic representatives at The Hague of the aforesaid Governments, the 
latter have submitted to the Permanent Court of International Justice the ques¬ 
tion of jurisdiction which has arisen between them following upon the col¬ 
lision which occurred on August 2nd, 1926, between the steamships Boz- 
Koiirt and Lotus. 

According to the special agreement, the Court has to decide the following 
questions: 

“(1) Has Turkey, contrary to Article 15 of the Convention of Lausanne 
of July 24th, 1923, respecting conditions of residence and business and jurisdic¬ 
tion, acted in conflict with the principles of international law—and if so, 
what principles—by instituting, following the collision which occurred on 
August 2nd, 1926, on the high seas between the French steamer Lotus and 
the Turkish steamer Boz-Kourt and upon the arrival of the French steamer 
at Constantinople—as well as against the captain of the Turkish steamship— 
joint criminal proceedings in pursuance of Turkish law against M. Demons, 
ofllcer of the watch on board the Lotus at the time of the collision, in conse¬ 
quence of the loss of the BozrKourt having involved the death of eight Turk¬ 
ish sailors and passengers? 

“(2) Should the reply be in the affirmative, what pecuniary reparation is 
due to M. Demons, provided, according to the principles of international law, 
reparation should be made in similar cases?'’ . . . 

On August 2nd, 1926, just before midnight, a collision occurred between the 
French mail steamer Lotus, proceeding to Constantinople, and the Turkish 
collier Boz-Kourt, between five and six nautical miles to the north of Cape 
Sigri (Mitylene). The Boz-Kourt, which was cut in two, sank, and eight 
Turkish nationals who were on board perished. After having done everything 
possible to succour the shipwrecked persons, of whom ten were able to be 
saved, the Lotus continued on its course to Constantinople, where it arrived 
on August 3rd. 

At the time of the collision, the oflicer of the watch on board the Lotus was 
Monsieur Demons, a French citizen, lieutenant in the merchant service and 

' [F.D.: Huber, President: Loder, Weiss, Finlay, Nyholm, Moore, dc Bustamante, Alta- 
mira, Oda, Anzilotli, Pessoa, Judges: Feizi-Daim Bey, Natiomd Judge. 

For citations to what Judge Hudson refers to as “the voluminous literature inspired 
by this ca.se,” see Manley O. Hudson, World Court Reports, II, 20; Gilbert Gidel, Le 
Droit Internatiomd Puhlic de la Mer, I, 257.1 
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first officer of the ship, whilst the movements of the Boz-Kourt were directed 
by its captain, Hassan Bey, who was one of those saved from the wreck. As 
early as August 3rd the Turkish police proceeded to hold an enquiry into the 
collision on board the Lotus: and on the following day, August 4th, the cap¬ 
tain of the Lotus handed in his master’s report at the French Consulate- 
General, transmitting a copy to the harbour master. On August 5th, Lieuten¬ 
ant Demons was requested by the Turkish authorities to go ashore to give evi¬ 
dence. The examination, the length of which incidentally resulted in delaying 
the departure of the Lotus, led to the placing under arrest of Lieutenant 
Demons—without previous notice being given to the French Consul Gen¬ 
eral—and Hassan Bey, amongst others. This arrest, which has been charac¬ 
terized by the Turkish agent as arrest pending trial (arrestation preventive), 
was effected in order to ensure that the criminal prosecution instituted against 
the two officers, on a charge of manslaughter, by the Pyblic Prosecutor of 
Stamboul, on the complaint of the families of the victims of the collision, 
should follow its normal course. 

The case was first heard by the Criminal Court of Stamboul on August 
28th. On that occasion, Lieutenant Demons submitted that the Turkish Courts 
had no jurisdiction; the Court, however, overruled his objection. When the 
proceedings were resumed on September 11 Ih, Lieutenant Demons demanded 
his release on bail: this request was complied with on September 13th, the 
bail being fixed at 6,000 Turkish pounds. On September 15th, the Criminal 
Court delivered its judgment, the terms of which have not been communicated 
to the Court by the Parties. It is, however, common ground, that it sentenced 
Lieutenant Demons to eighty days’ imprisonment and a fine of twenty-two 
pounds, Hassan Bey being sentenced to a slightly more severe penalty. 

It is also common ground between the Parties that the Public Prosecutor 
of the Turkish Republic entered an appeal against this decision, which had 
the effect of suspending its execution until a decision upon the appeal had been 
given; that such decision has not yet been given; but that the special agree¬ 
ment of October 12th, 1926, did not have the effect of suspending “the crim¬ 
inal proceedings . . . now in progress in Turkey.” 

The action of the Turkish judicial authorities with regard to Lieutenant 
Demons at once gave rise to many diplomatic representations and other steps 
on the part of the French Government or its representatives in Turkey, either 
protesting against the arrest of Lieutenant Demons or demanding his re¬ 
lease, or with a view to obtaining the transfer of the case from the Turkish 
Courts to the French Courts. As a result of these representations, the Govern¬ 
ment of the Turkish Republic declared on September 2nd, 1926, that “it would 
have no objection to the reference of the conflict of jurisdiction to the Court 
at The Hague.” 

The French Government having, on the 6th of the same month, given 
“its full consent to the proposed solution,” the two Governments appointed 
their plenipotentiaries with a view to the drawing up of the special agreement 
to be submitted to the Court; this special agreement was signed at Geneva on 
October 12th, 1926, as stated above, and the ratifications were deposited on 
December 27th, 1926. . . . 

5. The prosecution was instituted in pursuance of Turkish legislation. The 
special agreement does not indicate what clause or clauses of that legislation 
apply. No document has been submitted to the Court indicating on what 
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article of the Turkish Penal Code the prosecution was based; the French 
Government however declares that the Criminal Court claimed jurisdiction 
under Article 6 of the Turkish Penal Code, and far from denying this state¬ 
ment, Turkey, in the submissions of her Counter-Case, contends that that 
article is in conformity with the principles of international law. It does not 
appear from the proceedings whether the prosecution was instituted solely 
on the basis of that article. 

Article 6 of the Turkish Penal Code, Law No. 765 of March 1st, 1926 
(Official Gazette No. 320 of March 13th, 1926) runs as follows: 

[Translation:] Any foreigner who, apart from the cases conlemplalcd by Arti¬ 
cle 4, commits an offence abroad to the prejudice of Turkey or of a Turkish subject, 
for which offence Turkish law prescribes a penalty involving loss of freedom for a 
minimum period of not less than one year, shall be punished in accordance with 
the Turkish Penal Code provided that he is arrested in lurkey. The penalty shall 
however be reduced by one third and instead of the death penalty, twenty years 
of penal servitude shall be awarded. 

Nevertheless, in such cases, the prosecution will only be instituted at the request 
of the Minister of Justice or on the complaint of the injured Parly. 

If the offence committed injures another foreigner, the guilty person shall be 
punished at the request of the Minister of Justice, in accordance with the pro¬ 
visions set out in the first paragraph of this article, provided however that: 

(1) the article in question is one for which Turkish law prescribes a penalty 
involving loss of freedom for a minimum period of three years; 

(2) there is no extradition treaty or that extradition has not been accepted 
either by the government of the locality where the guilty person has committed 
the offence or by the government of his own country. 

Even if the Court must hold that the Turkish authorities had seen fit to 
base the prosecution of Lieutenant Demons upon the above-mentioned Ar¬ 
ticle 6, the question submitted to the Court is not whether that article is 
compatible with the principles of international law; it is more general. The 
Court is asked to state whether or not the principles of international law pre¬ 
vent Turkey from instituting criminal proceedings against Lieutenant Demons 
under Turkish law'. Neither the conformity of Article 6 in itself with the princi¬ 
ples of international law nor the application of that article by the Turkish 
authorities constitutes the point at issue; it is the very fact of the institution 
of proceedings which is held by France to be contrary to those principles. Thus 
the French Government at once protested against his arrest, quite independ¬ 
ently of the question as to what clause of her legislation was relied upon by 
Turkey to justify it. The arguments put forward by the French Government in 
the course of the proceedings and based on the principles w'hich, in its conten¬ 
tion, should govern navigation on the high seas, show that it would dispute 
Turkey’s jurisdiction to prosecute Lieutenant Demons, even if that prosecution 
were based on a clause of the Turkish Penal Code other than Article 6, as¬ 
suming for instance that the offence in question should be regarded, by reason 
of its consequences, to have been actually committed on Turkish territory. 

11. Having determined the position resulting from the terms of the special 
agreement, the Court must now ascertain which were the principles of inter¬ 
national law that the prosecution of Lieutenant Demons could conceivably 
be said to contravene. 

It is Article 15 of the Convention of Lausanne of July 24lh, 1923, respecting 
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conditions of residence and business and jurisdiction, which refers the contract¬ 
ing Parties to the principles of international law as regards the delimitation of 
their respective jurisdiction. 

This clause is as follows; “Subject to the provisions of Article 16, all ques¬ 
tions of jurisdiction shall, as between Turkey and the other contracting Powers, 
be decided in accordance with the principles of international law.” . . . 

Now the Court considers that the words “principles of international law,” 
as ordinarily used, can only mean international law as it is applied between 
all nations belonging to the community of States. ... In these circumstances 
it is impossible—except in pursuance of a definite stipulation—to construe the 
expression “principles of international law” otherwise than as meaning the 
principles which are in force between all independent nations and which there¬ 
fore apply equally to all the contracting Parties. . . . 

III. The Court, having to consider whether there are any rules of interna¬ 
tional law which may have been violated by the prosecution in pursuance 
of Turkish law of Lieutenant Demons, is confronted in the first place by a 
question of principle which, in the written and oral arguments of the two 
Parties, has proved to be a fundamental one. The French Government con¬ 
tends that the Turkish Courts, in order to have jurisdiction, should be able 
to point to some title to jurisdiction recognized by international law in fa¬ 
vour of Turkey. On the other hand, the Turkish Government takes the view 
that Article 15 allows Turkey jurisdiction whenever such jurisdiction docs not 
come into conflict with a principle of international law. 

The latter view seems to be in conformity with the special agreement it¬ 
self, No. 1 of which asks the Court to say whether Turkey has acted contrary 
to the principles of international law and, if so, what principles. According 
to the special agreement, therefore, it is not a question of stating principles 
which would permit Turkey to take criminal proceedings, but of formulat¬ 
ing the principles, if any, which might have been violated by such proceedings. 

This way of stating the question is also dictated by the very nature and 
existing conditions of international law. 

International law governs relations between independent States. The rules 
of law binding upon States therefore emanate from their own free will as 
expressed in conventions or by usages generally accepted as expressing prin¬ 
ciples of law and established in order to regulate the relations between these 
co-existing independent communities or with a view to the achievement of 
common aims. Restrictions upon the independence of States cannot therefore 
be presumed. 

Now the first and foremost restriction imposed by international law upon 
a State is that—failing the existence of a permissive rule to the contrary—it 
may not exercise its power in any form in the territory of another Slate. In 
this sense jurisdiction is certainly territorial; it cannot be exercised by a State 
outside its territory except by virtue of a permissive rule derived from inter¬ 
national custom or from a convention. 

It does not, however, follow that international law prohibits a State from 
exercising jurisdiction in its own territory, in respect of any case which re¬ 
lates to acts which have taken place abroad, and in which it cannot rely on 
some permissive rule of international law. Such a view would only be tenable 
if international law contained a general prohibition to States to extend the 
application of their laws and the jurisdiction of their courts to persons, prop- 
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erty and acts outside their territory, and if, as an exception to this general 
prohibition, it allowed Slates to do so in certain specific cases. But this is 
certainly not the case under international law as it stands at present. Far from 
laying down a general prohibition to the effect that States may not extend the 
application of their laws and the jurisdiction of their courts to persons, prop¬ 
erty and acts outside their territory, it leaves them in this respect a wide 
measure of discretion which is only limited in certain cases by prohibitive 
rules; as regards other cases, every Stale remains free to adopt the principles 
which it regards as best and most suitable. 

This discretion left to States by international law explains the great variety 
of rules which they have been able to adopt without objections or complaints 
on the part of other States; it is in order to remedy the difficulties resulting 
from such variety that efforts have been made for many years past, both in 
Europe and America, to prepare conventions the effect of which would be 
precisely to limit the discretion at present left to States in this respect by inter¬ 
national law, thus making good the existing lacunae in respect of jurisdiction 
or removing the conflicting jurisdictions arising from the diversity of the 
principles adopted by the various States. 

In these circumstances, all that can be required of a State is that it should 
not overstep the limits which international law places upon its jurisdiction; 
within these limits, its title to exercise jurisdiction rests in its sovereignty. 

It follows from the foregoing that the contention of the French Govern¬ 
ment to the effect that Turkey must in each case be able to cite a rule of inter¬ 
national law authorizing her to exercise jurisdiction, is opposed to the gener¬ 
ally accepted international law to which Article 15 of the Convention of 
Lausanne refers. Having regard to the terms of Article 15 and to the construc¬ 
tion which the Court has just placed upon it, this contention would apply in 
regard to civil as well as to criminal cases, and would be applicable on condi¬ 
tions of absolute reciprocity as between Turkey and the other contracting 
Parties; in practice, it would therefore in many cases result in paralyzing the 
action of the courts, owing to the impossibility of citing a universally accepted 
rule on which to support the exercise of their jurisdiction. 

Nevertheless, it has to be seen whether the foregoing considerations really 
apply as regards criminal jurisdiction, or whether this jurisdiction is governed 
by a different principle: this might be the outcome of the close connection 
which for a long time existed between the conception of supreme criminal 
jurisdiction and that of a State, and also by the especial importance of criminal 
jurisdiction from the point of view of the individual. 

Though it is true that in all systems of law the principle of the territorial 
character of criminal law is fundamental, it is equally true that all or nearly all 
these systems of law extend their action to offences committed outside the terri¬ 
tory of the State which adopts them, and they do so in ways which vary from 
State to State. The territoriality of criminal law, therefore, is not an absolute 
principle of international law and by no means coincides with territorial 
sovereignty. 

This situation may be considered from two different standpoints correspond¬ 
ing to the points of view respectively taken up by the Parties. According to 
one of these standpoints, the principle of freedom, in virtue of which each 
State may regulate its legislation at its discretion, provided that in so doing 
it does not come in conflict with a restriction imposed by international law, 
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would also apply as regards law governing the scope of jurisdiction in criminal 
cases. According to the other standpoint, the exclusively territorial character 
of law relating to this domain constitutes a principle which, except as otherwise 
expressly provided, would, ipso facto, prevent States from extending the crim¬ 
inal jurisdiction of their courts beyond their frontiers; the exceptions in ques¬ 
tion, which include for instance extraterritorial jurisdiction over nationals 
and over crimes directed against public safety, would therefore rest on special 
permissive rules forming part of international law. 

Adopting, for the purposes of the argument, the standpoint of the latter of 
these two systems, it must be recognized that, in the absence of a treaty pro¬ 
vision, its correctness depends upon whether there is a custom having the 
force of law establishing it. The same is true as regards the applicability of this 
system—assuming it to have been recognized as sound—in the particular 
case. It follows that, even from this point of view, before ascertaining whether 
there may be a rule of international law expressly allowing Turkey to prose¬ 
cute a foreigner for an offence committed by him outside Turkey, it is neces¬ 
sary to begin by establishing both that the system is well-founded and that it 
is applicable in the particular case. Now, in order to establish the first of these 
points, one must, as has just been seen, prove the existence of a principle of 
international law restricting the discretion of States as regards criminal legis¬ 
lation. 

Consequently, whichever of the two systems described above be adopted, the 
same result will be arrived at in this particular case: the necessity of ascertain¬ 
ing whether or not under international law there is a principle which would 
have prohibited Turkey, in the circumstances of the case before the Court, from 
prosecuting Lieutenant Demons. And moreover, on cither hypothesis, this must 
be ascertained by examining precedents offering a close analogy to the case 
under consideration; for it is only from precedents of this nature that the 
existence of a general principle applicable to the particular case may appear. 
For if it were found, for example, that, according to the practice of States, the 
jurisdiction of the State whose flag was flown was not established by inter¬ 
national law as exclusive with regard to collision cases on the high seas, it would 
not be necessary to ascertain whether there were a more general restriction; 
since, as regards that restriction—supposing that it existed—the fact that it had 
been established that there was no prohibition in respect of collision on the high 
seas would be tantamount to a special permissive rule. 

The Court therefore must, in any event, ascertain whether or not there 
exists a rule of international law limiting the freedom of States to extend the 
criminal jurisdiction of their courts to a situation uniting the circumstances 
of the present case. 

IV. The Court will now proceed to ascertain whether general international 
law, to which Article 15 of the Convention of Lausanne refers, contains a rule 
prohibiting Turkey from prosecuting Lieutenant Demons. 

For this purpose, it will in the first place examine the value of the argu¬ 
ments advanced by the French Government, without however omitting to take 
into account other possible aspects of the problem, which might show the 
existence of a restrictive rule applicable in this case. 

The arguments advanced by the French Government, other than those con¬ 
sidered above, are, in substance, the three following: 

(1) International law does not allow a State to take proceedings with re- 
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gard to offences committed by foreigners abroad, simply by reason of the 
nationality of the victim; and such is the situation in the present case because 
the offence must be regarded as having been committed on bt)ard the French 
vessel. 

(2) International law recognizes the exclusive jurisdiction of the Stale 
whose flag is flown as regards everything which occurs on board a ship on the 
high seas. 

(3) Lastly, this principle is especially applicable in a collision case. 

As regards the first argument, the Court feels obliged in the first place to 
recall that its examination is strictly confined to the specific situation in the 
present case, for it is only in regard to this situation that its decision is asked 
for. 

As has already been observed, the characteristic features of the situation of 
fact arc as follows: there has been a collision on the high seas between two 
vessels flying different flags, on one of which was one of the persons alleged 
to be guilty of the oflence, whilst the victims were on board the other. 

This being so, the Court does not think it necessary to consider the conten¬ 
tion that a State cannot punish ofl'enccs committed abroad by a foreigner 
simply by reason of the nationality of the victim. For this contention only 
relates to the case where the nationality of the victim is the only criterion on 
which the criminal jurisdiction of the State is based. Even if that argument 
were correct generally speaking—and in regard to this the Court reserves its 
opinion—it could only be used in the present case if international law forbade 
Turkey to take into consideration the fact that the offence produced its effects 
on the Turkish vessel and consequently in a place assimilated to Turkish terri¬ 
tory in which the application of Turkish criminal law cannot be challenged, 
even in regard to offences committed there by foreigners. But no such rule of 
international law exists. No argument has come to the knowledge of the Court 
from which it could be deduced that States recognize themselves to be under 
an obligation towards each other only to have regard to the place where the 
author of the offence happens to be at the time of the offence. On the contrary, 
it is certain that the courts of many countries, even of countries which have 
given their criminal legislation a strictly territorial character, interpret criminal 
law in the sense that offences, the authors of w'hich at the moment of commis¬ 
sion are in the territory of another Stale, arc nevertheless to be regarded as 
having been committed in the national territory, if one of the constituent ele¬ 
ments of the offence, and more especially its effects, have taken place there. 
French courts have, in regard to a variety of situations, given decisions sanc¬ 
tioning this way of interpreting the territorial principle. Again, the Court 
does not know of any cases in which governments have protested against the 
fact that the criminal law of some country contained a rule to this effect or 
that the courts of a country construed their criminal law in this sense. Conse¬ 
quently, once it is admitted that the effects of the offence were produced on 
the Turkish vessel, it becomes impossible to hold that there is a rule of inter¬ 
national law which prohibits Turkey from prosecuting Lieutenant Demons 
because of the fact that the author of the offence was on board the French ship. 
Since, as has already been observed, the special agreement does not deal with 
the provision of Turkish law under which the prosecution was instituted, but 
only with the question whether the prosecution should be regarded as con¬ 
trary to the principles of international law, there is no reason preventing the 
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Court from confining itself to observing that, in this case, a prosecution may 
also be justified from the point of view of the so-called territorial principle. 

Nevertheless, even if the Court had to consider whether Article 6 of the 
Turkish Penal Code was compatible with international law, and if it held 
that the nationality of the victim did not in all circumstances constitute a suffi¬ 
cient basis for the exercise of cnminal jurisdiction by the State of which the 
victim was a national, the Court would arrive at the same conclusion for the 
reasons just set out. For even were Article 6 to be held incompatible with the 
principles of international law, since the prosecution might have been based 
on another provision of Turkish law which would not have been contrary 
to any principle of international law, it follows that it would be impossible to 
deduce from the mere fact that Article 6 was not in conformity with those 
principles, that the prosecution itself was contrary to them. The fact that the 
judicial authorities may have committed an error in their choice of the legal 
provision applicable to the particular case and compatible with international 
law only concerns municipal law and can only affect international law in so 
far as a treaty provision enters into account, or the possibility of a denial of 
justice arises. 

It has been sought to argue that the offence of manslaughter cannot be 
localized at the spot where the mortal effect is felt; for the effect is not inten¬ 
tional and it cannot be said that there is, in the mind of the delinquent, any 
culpable intent directed towards the territory where the mortal effect is 
produced. In reply to this argument it might be observed that the effect is a 
factor of outstanding importance in offences such as manslaughter, which are 
punished precisely in consideration of their effects rather than of the subjective 
intention of the delinquent. But the Court does not feel called upon to consider 
this question, which is one of interpretation of Turkish criminal law. It will 
suffice to observe that no argument has been put forward and nothing has been 
found from which it would follow that international law has established a rule 
imposing on Stales this reading of the conception of the offence of manslaugh¬ 
ter. 

The second argument put forward by the French Government is the princi¬ 
ple that the State whose flag is flown has exclusive jurisdiction over everything 
which occurs on board a merchant ship on the high seas. 

It is certainly true that—apart from certain special cases which arc defined 
by international law—vessels on the high seas are subject to no authority 
except that of the State whose flag they fly. In virtue of the principle of the free¬ 
dom of the seas, that is to say, the absence of any territorial sovereignty upon 
the high seas, no State may exercise any kind of jurisdiction over foreign 
vessels upon them. Thus, if a war vessel, happening to be at the spot where a 
collision occurs between a vessel flying its flag and a foreign vessel, were to 
send on board the latter an officer to make investigations or to take evidence, 
such an act would undoubtedly be contrary to international law. 

But it by no means follows that a State can never in its own territory exercise 
jurisdiction over acts which have occurred on board a foreign ship on the high 
seas. A corollary of the principle of the freedom of the seas is that a ship on the 
high seas is assimilated to the territory of the State the flag of which it flies, for, 
just as in its own territory, that State exercises its authority upon it, and no 
other State may do so. All that can be said is that by virtue of the principle of 
the freedom of the seas, a ship is placed in the same position as national lerri- 
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tory; but there is nothing to support the claim according to which the rights 
of the State under whose flag the vessel sails may go farther than the rights 
which it exercises within its territory properly so called. It follows that what 
occurs on board a vessel on the high seas must be regarded as if it occurred on 
the territory of the State whose flag the ship flies. If, therefore, a guilty act 
committed on the high seas produces its effects on a vessel flying another flag 
or in foreign territory, the same principles must be applied as if the territories 
of two different States were concerned, and the conclusion must therefore be 
drawn that there is no rule of international law prohibiting the State to which 
the ship on which the effects of the offence have taken place belongs, from 
regarding the offence as having been committed in its territory and prosecut¬ 
ing, accordingly, the delinquent. 

This conclusion could only be overcome if it were shown that there was a 
rule of customary international law which, going further than the principle 
staled above, established the exclusive jurisdiction of the State whose flag w^as 
flown. The French Government has endeavoured to prove the existence of such 
a rule, having recourse for this purpose to the teachings of publicists, to de¬ 
cisions of municipal and international tribunals, and especially to conventions 
which, whilst creating exceptions to the principle of the freedom of the seas 
by permitting the war and police vessels of a State to exercise a more or less 
extensive control over the merchant vessels of another State, reserve jurisdiction 
to the courts of the country whose flag is flown by the vessel proceeded against. 

In the Court’s opinion, the existence of such a rule has not been conclusively 
proved. . , , 

On the other hand, there is no lack of cases in which a State has claimed a 
right to prosecute for an offence, committed on board a foreign ship, which it 
regarded as punishable under its legislation. Thus Great Britain refused the 
request of the United Slates for the extradition of John Anderson, a British 
seaman who had committed homicide on board an American vessel, stating 
that she did not dispute the jurisdiction of the United States but that she was 
entitled to exercise hers concurrently. This case, to which others might be 
added, is relevant in spile of Anderson’s British nationality, in order to .show 
that the principle of the exclusive jurisdiction of the country w'hosc flag the 
vessel flics is not universally accepted. 

The ca.ses in w'hich the exclusive jurisdiction of the State whose flag was 
flown has been recognized would seem rather to have been cases in which the 
foreign State was interested only by reason of the nationality of the victim, and 
in which, according to the legislation of that State itself or the practice of its 
courts, that ground was not regarded as sufficient to authorize prosecution for 
an offence committed abroad by a foreigner. 

Finally, as regards conventions expressly reserving jurisdiction exclusively 
to the Slate whose flag is flown, it is not absolutely certain that this stipulation 
is to be regarded as expressing a general principle of law rather than as cor¬ 
responding to the extraordinary jurisdiction which these conventions confer 
on the state-owned ships of a particular country in respect of ships of another 
country on the high seas. Apart from that, it should be observed that these 
conventions relate to matters of a particular kind, closely connected with the 
policing of the seas, such as the slave trade, damage to submarine cables, fisher¬ 
ies, etc., and not to common-law offences. Above all it should be pointed out 
that the offences contemplated by the conventions in question only concern a 
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single ship; it is impossible therefore to make any deduction from them in 
regard to matters which concern two ships and consequently the jurisdiction 
of two different States. 

The Court therefore has arrived at the conclusion that the second argument 
put forward by the French Government does not, any more than the first, es¬ 
tablish the existence of a rule of international law prohibiting Turkey from 
prosecuting Lieutenant Demons. 

It only remains to examine the third argument advanced by the French 
Government and to ascertain whether a rule specially applying to collision 
cases has grown up, according to which criminal proceedings regarding such 
cases come exclusively within the jurisdiction of the State whose ffag is flown. 

In this connection, the Agent for the French Government has drawn the 
Court's attention to the fact that questions of jurisdiction in collision cases, 
which frequently arise before civil courts, are but rarely encountered in the 
practice of criminal courts. He deduces from this that, in practice, prosecutions 
only occur before the courts of the State whose flag is flown and that that cir¬ 
cumstance is proof of a tacit consent on the part of States and, consequently, 
shows what positive international law is in collision cases. 

In the Court’s opinion, this conclusion is not warranted. Even if the rarity 
of the judicial decisions to be found among the reported cases were sufficient 
to prove in point of fact the circumstance alleged by the Agent for the French 
Government, it would merely show that States had often, in practice, abstained 
from instituting criminal proceedings, and not that they recognized them¬ 
selves as being obliged to do so; for only if such abstention were based on their 
being conscious of having a duty to abstain would it be possible to speak of 
an international custom. The alleged fact does not allow one to infer that States 
have been conscious of having such a duty; on the other hand, as will presently 
be seen, there are other circumstances calculated to show that the contrary is 
true. 

So far as the Court is aware there are no decisions of international tribunals 
in this matter; but some decisions of municipal courts have been cited. With¬ 
out pausing to consider the value to be attributed to the judgments of munici¬ 
pal courts in connection with the establishment of the existence of a rule of 
international law, it will suffice to observe that the decisions quoted sometimes 
support one view and sometimes the other. Whilst the French Government 
have been able to cite the Orti^ia — Oncle-Joseph Case before the Court of Aix 
[(1885) 12 J.D.L, 2861 and the Franconia—Strathclyde Case before the Brit¬ 
ish Court for Crown Cases Reserved 1(1876) L.R. 2 Ex. Div. 631, as being 
in favour of the exclusive jurisdiction of the State whose ffag is flown, on the 
other hand the Ortigia — Oncle-Joseph Case before the Italian Courts [(1882) 
12 J.D.L, 287] and the Ekhatana — West-Hinder Case before the Belgian 
Courts [(1914) 41 J.D.L, 1327] have been cited in support of the opposing 
contention. 

Lengthy discussions have taken place between the Parties as to the impor¬ 
tance of each of these decisions as regards the details of which the Court con¬ 
fines itself to a reference to the Cases and Counter-Cases of the Parties. The 
Court does not think it necessary to stop to consider them. It will suffice to 
observe that, as municipal jurisprudence is thus divided, it is hardly possible to 
see in it an indication of the existence of a restrictive rule of international law 
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which alone could serve as a basis for the contention of the French Govern¬ 
ment. 

On the other hand, the Court feels called upon to lay stress upon the fact that 
it does not appear that the States concerned have objected to criminal pro¬ 
ceedings in respect of collision cases before the courts of a country other than 
that the flag of which was flown, or that they have made protests: their con¬ 
duct does not appear to have differed appreciably from that observed by them 
in all cases of concurrent jurisdiction. This fact is directly opposed to the exist¬ 
ence of a tacit consent on the part of States to the exclusive jurisdiction of the 
State whose flag is flown, such as the Agent for the French Government has 
thought it possible to deduce from the infrequency of questions of jurisdiction 
before criminal courts. It seems hardly probable, and it would not be in 
accordance with international practice, that the French Government in the 
Orti^ia — Oncle-Joseph Case, and the German Government in the Ekbatana — 
West-Hinder Case would have omitted to protest against the exercise of crimi¬ 
nal jurisdiction by the Italian and Belgian Courts, if they had really thought 
that this was a violation of international law. . . . 

The conclusion at which the Court has therefore arrived is that there is no 
rule of international law in regard to collision cases to the effect that criminal 
proceedings are exclusively within the jurisdiction of the State whose flag is 
flown. 

This conclusion moreover is easily explained if the manner in which the 
collision brings the jurisdiction of two different countries in to play be con¬ 
sidered. 

The ofl’ence for which Lieutenant Demons appears to have been prosecuted 
was an act—of negligence or imprudence—having its origin on board the 
Lotus, whilst its effects made themselves felt on board the Boz-Koim. These 
two elements are, legally, entirely inseparable, so much so that their separation 
renders the offence non-existent. Neither the exclusive jurisdiction of either 
State, nor the limitations of the jurisdiction of each to the occurrences which 
took place on the respective ships would appear calculated to satisfy the re¬ 
quirements of justice and effectively to protect the interests of the two States. 
It is only natural that each should be able to exercise jurisdiction and to do so 
in respect of the incident as a whole. It is therefore a case of concurrent juris¬ 
diction. 

The Court, having arrived at the conclusion that the arguments advanced 
by the French Government cither are irrelevant to the issue or do not establish 
the existence of a principle of international law precluding Turkey from in¬ 
stituting the prosecution which was in fact brought against Lieutenant Demons, 
observes that in the fulfilment of its task of itself ascertaining what the inter¬ 
national law is, it has not confined itself to a consideration of the arguments 
put forward, but has included in its researches all precedents, teachings [doc¬ 
trines] and facts to which it had access and which might possibly have revealed 
the existence of one of the principles of international law' conleinplated in the 
special agreement. The result of these researches has not been to establish the 
existence of any such principle. It must therefore be held that there is no 
principle of international law, within the meaning of Article 15 of the Con¬ 
vention of Lausanne of July 24th, 1923, which precludes the institution of 
the criminal proceedings under consideration. Consequently, Turkey, by in- 
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stituting, in virtue of the discretion which international law leaves to every 
sovereign State, the criminal proceedings in question, has not in the absence 
of such principles, acted in a manner contrary to the principles of international 
law within the meaning of the special agreement. . . . 

V. Having thus answered the first question submitted by the special agree¬ 
ment in the negative, the Court need not consider the second question, re¬ 
garding the pecuniary reparation which might have been due to Lieutenant 
Demons. 

For these reasons, the Court, having heard both Parties, gives, by the Presi¬ 
dent's casting vote—the votes being equally divided—judgment to the effect: 

(1) That, following the collision which occurred on August 2nd, 1926, 
on the high seas between the French steamship Lotus and the Turkish steam¬ 
ship ISoz-Kourt, and upon the arrival of the French ship at Stamboul, and in 
consequence of the loss of the Boz-Kourt having involved the death of eight 
Turkish nationals, Turkey, by instituting criminal proceedings in pursuance 
of Turkish law against Lieutenant Demons, officer of the w'atch on board the 
Lotus at the time of the collision, has not acted in conflict with the principles 
of international law, contrary to Article 15 of the Convention of Lausanne of 
July 24th, 1923, respecting conditions of residence and business and jurisdic¬ 
tion; 

(2) That, consequently, there is no occasion to give judgment on the ques¬ 
tion of the pecuniary reparation w'hich might have been due to Lieutenant De¬ 
mons if Turkey, by prosecuting him as above stated, had acted in a manner 
contrary to the principles of international law. . . . 

MM. Loder, former President, Weiss, Vice President, and Lord Finlay, 
MM. Nyholm and Altamira, Judges, declaring that they arc unable to concur 
in the judgment delivered by the Court and availing themselves of the right con¬ 
ferred on them by Article 57 of the Statute, have delivered the separate opin¬ 
ions which follow hereafter. . . . 

[MooRii, J.J , . . 1 was one of the dissenting six; but I wish at the out¬ 
set to state that my dissent was based solely on the connection of the pending 
case with Article 6 of the Turkish Penal Code ... In the judgment of the 
Court that there is no rule of international law by virtue of which the penal 
cognizance of a collision at sea, resulting in loss of life, belongs exclusively to 
the country of the ship by or by means of which the wrong was done, 1 concur, 
thus making for the judgment on that question, as submitted by the compromise 
a definitely ascertained majority of seven to five. But, as 1 have reached my 
conclusions, both on the general question and on the point on which I dis¬ 
sent, by a somewhat independent course of reasoning, I deem it to be my duty 
to deliver a separate opinion. . . . 
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Draft Declaration on Rights and Duties of States 
Prepared by the United Nations International 
Law Commission 

Annex to U.N. General Assembly Resolution 375 (IV), 

6 December 1949 " 

U.N. Doc. A/1251, p. 67 

-f4'444-4-»4-4-4^4^ 

Whereas the States of the world form a community governed by international 
law, 

Whereas the progressive development of international law requires effective 
organization of the community of States, 

Whereas a great majority of the Stales of the world have accordingly estab¬ 
lished a new international order under the Charter of the United Nations, and 
most of the other Stales of the world have declared their desire to live within 
this order, 

Whereas a primary purpose of the United Nations is to maintain inter¬ 
national peace and security, and the reign of law and justice is essential to the 
realization of this purpose, and 

Whereas it is therefore desirable to formulate certain basic rights and duties 
of States in the light of new developments of international law and in harmony 
with the Charter of the United Nations, 

The General Assembly of the United Nations adopts and proclaims this 
Declaration on Rights and Duties of States: 

Article 7. Every State has the right to independence and hence to exercise 
freely, without dictation by any other Stale, all its legal powers, including the 
choice of its own form of government. 

Article 2. Every wSlate has the right to exercise jurisdiction over its terri¬ 
tory and over all persons and things therein, subject to the immunities recog¬ 
nized by international law. 

Article 3, Every Stale has the duty to refrain from intervention in the in¬ 
ternal or external affairs of any other State. 

Article 4. Every State has the duty to refrain from fomenting civil strife in 

2 [Ed: By Resolution 375 (IV), the General Assembly received and noted the Draft 
Declarjition, deemed it “a notable and substantial contribution towards the progressive 
development of international law and its codification and as such commends it to the 
continuing attention of Member States and of jurists of all nations.” A/1251, pp. 66 -67. 
See further the U.N. Secretariat’s Preparatory Study Concerning a Draft Declaration on 
the Rights and Duties of States, U.N. Doc. A/CN.4/2, 15 Dec. 1948. 175 pp.; for dis¬ 
cussions by the International Law Commission, see A/CN.4, SR., 1st Session, 1949, and 
by the Legal Committee of the General Assembly, G.A.O.R., 4th Sess., C.6, S.R., 1949; 
for a critical analysis of the Draft Declaration, see Hans Kelsen, “The Draft Declaration 
on Rights and Duties of vStates,” 44 AJ.l.L. (1950), 259-276. 

The utility of manifestoes like the Draft Declaration on Rights and Duties of States, 
which appears to reflect the natural law approach of inherent (“basic”) rights of States, 
seems doubtful to many international lawyers, including the Editor.] 
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the territory of another State, and to prevent the organization within its terri¬ 
tory of activities calculated to foment such civil strife. 

Article 5. Every State has the right to equality in law with every other 
State. 

Article 6. Every State has the duty to treat all persons under its jurisdic¬ 
tion with respect for human rights and fundamental freedoms, without distinc¬ 
tion as to race, sex, language, or religion. 

Article 7. Every State has the duty to ensure that conditions prevailing in 
its territory do not menace international peace and order. 

Article S, Every State has the duty to settle its disputes with other States 
by peaceful means in such a manner that international peace and security, and 
justice, are not endangered. 

Article 9. Every State has the duty to refrain from resorting to war as an 
instrument of national policy, and to refrain from the threat or use of force 
against the territorial integrity or political independence of another Stale, or 
in any other manner inconsistent with international law and order. 

Article 10. Every State has the duty to refrain from giving assistance to any 
State which is acting in violation of article 9, or against which the United Na¬ 
tions is taking preventive or enforcement action. 

Article //. Every Stale has the duty to refrain from recognizing any terri¬ 
torial acquisition by another State acting in violation of article 9. 

Article 12. Every State has the right of individual or collective self-defence 
against armed attack. 

Article 13. Every Stale has the duty to carry out in good faith its obligations 
arising from treaties and other sources of international law, and it may not 
invoke provisions in its constitution or its law's as an excuse for failure to per¬ 
form this duty. 

Article 14. Every State has the duty to conduct its relations with other 
States in accordance with international law and with the principle that the 
sovereignty of each State is subject to the supremacy of international law. 

Charter of the United Nations 
Chapter 1. Purposes and Principles ® 
r.5., 993 

Article /. The Purposes of the United Nations are: 

1. To maintain international peace and security, and to that end: to take 
effective collective measures for the prevention and removal of threats to the 

3 [Ed.: Unlike the Draft Declaration on the Rif^hts and Duties of States, the United 
Nations Charter is a treaty stipulating rights and obligations for the parties thereto. 
For commentaries on the rights and obligations stipulated in Articles 1 and 2, see 
U.N.C./.O., VI, particularly p. 453, Doc. 944, Report of Rapporteur of Committee 1 to 
Commission 1; Leland M. Goodrich and Edvard Hambro, Charter of the United Nations: 
Commentary and Documents (2d ed., 1949), 93-121: Hans Kelsen, The Law of the United 
Nations (1950).] 
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peace, and for the suppression of acts of aggression or other breaches of the 
peace, and to bring about by peaceful means, and in conformity with the 
principles of justice and international law, adjustment or settlement of inter¬ 
national disputes or situations which might lead to a breach of the peace; 

2. To develop friendly relations among nations based on respect for the 
principle of equal rights and self-determination of peoples, and to take other 
appropriate measures to strengthen universal peace; 

3. To achieve international cooperation in solving international problems 
of an economic, social, cultural, or humanitarian character, and in promoting 
and encouraging respect for human rights and for fundamental freedoms for 
all without distinction as to race, sex, language, or religion; and 

4. To be a center for harmonizing the actions of nations in the attainment 
of these common ends. 

Article 2. The Organization and its Members, in pursuit of the Purposes 
stated in Article I, shall act in accordance with the following Principles. 

1. The Organization is based on the principle of the sovereign equality of 
all its Members. 

2. All Members, in order to ensure to all of them the rights and benefits re¬ 
sulting from membership, shall fulfil in good faith the obligations assumed by 
them in accordance with the present Charter. 

3- All Members shall settle their international disputes by peaceful means 
in such a manner that international peace and security, and justice, are not 
endangered. 

4. All Members shall refrain in their international relations from the threat 
or use of force against the territorial integrity or political independence of any 
state, or in any other manner inconsistent with the Purposes of the United 
Nations. 

5. All Members shall give the United Nations every assistance in any 
action it takes in accordance with the present Charter, and shall refrain from 
giving assistance to any state against which the United Nations is taking pre¬ 
ventive or enforcement action. 

6. The Organization shall ensure that states which are not Members of the 
United Nations act in accordance with these Principles so far as may be neces¬ 
sary for the maintenance of international peace and security. 

7. Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domestic juris¬ 
diction of any state or shall require the Members to submit such matters to 
settlement under the present Charter; but this principle shall not prejudice the 
application of enforcement measures under Chapter Vll. 


Editor's Note: On the Nature of International Law. The system of inter¬ 
national law prevailing in the twentieth century is heir to a long historical 
tradition and the creature of its conceptual and institutional framework. The 
vast fabric of customary international law in force today is reinforced or ex¬ 
tended by a net-work of thousands of treaties. From “the dawn of docu¬ 
mentary history, i. e., from the fourth millennium B. c.,” treaties have been made 
between political entities on the assumption that they created binding obliga¬ 
tions which would be observed. See Arthur Nussbaum, A Concise History of 
the Law of Nations (1947), 7 ff.; Baron Michel de Taube, Ulnviolahilite des 
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Traites, 32 Hague Recueil (1930), 295, 300 ff.; John B. Whitton, La Rigle 
"Pacta Sunt Servanda " A9 id, (1934), 151 ff.; Whitton, “The Sanctity of Treat¬ 
ies,” International Conciliation, No. 313 (Oct. 1935), 395 ff. Perhaps treaties 
have been violated from as early a date in history. Yet the phenomena of inter¬ 
national law have survived all the wars and all the dictators of recorded his¬ 
tory. If treaties were made merely to be violated on convenient occasions, it 
would be difficult to explain why hard-headed statesmen, serving their national 
interests, should bother to engage in the laborious undertaking of drafting and 
concluding hundreds of new treaties each year, even in this atomic age. 

The inevitability of international law has been well expressed by J. L. Brierly, 
The Outlook for International Law (The Clarendon Press, Oxford, 1944), 
4-5: 

States are facts in the world in which we live, and there is no way of under¬ 
standing their nature except by observing them as they arc and as they behave. 
If we do that, wc see at once that one of the conditions under which every actual 
State exists, and from which it can never escape, is the coexistence with itself in 
the same world of other States with which it is brought into constant relations. . . . 
The existence of some kind of international law is simply one of the inevitable con¬ 
sequences of this coexistence . . . [ubi societas, ihi ins]. The reason that law and 
society are linked together in this w'ay is quite simple; it is that men who arc living 
together cannot avoid making claims on one another; they must demand that their 
neighbor should act or refrain from acting towards them in some particular way; 
and they learn by experience that these claims will not be recognized, . . . will 
not be treated as rights, except on terms of reciprocity, unless each for his part 
recognizes a correlative duty ... It is not a bad definition of international law 
to say that it is the sum of the rights that a State may claim for itself and its na¬ 
tionals from other States, and of the duties which in consequence it must observe 
towards them. The best evidence for the existence of international law is that every 
actual State recognizes that it docs exist and that it is itself under an obligation to 
observe it. States may often violate international law, just as individuals often vio¬ 
late municipal law; but no more than individuals do States defend their violations 
by claiming that they arc above the law. 

On the history of international law, consult Nussbaum, op, cit,, and the 
works there cited. International law is frequently regarded as having originated 
in the sixteenth century with the independent States whose conduct it was de¬ 
signed to regulate. Throughout the succeeding centuries more emphasis was 
placed in international legal theory upon the State as an independent unit than 
upon the equally basic fact that States have never lived in a political or legal 
vacuum but always as components of a community of States. Yet many of the 
principles and rules of international law antedate the modern State system and 
bear witness to the fact that international law has developed to serve emergent 
community needs. Thus, for example, the historical origins of the obligation 
of treaties, the immunities of ambassadors, the diplomatic protection of citi¬ 
zens abroad, extradition, arbitration, and the laws of war can be found in 
practices of ancient peoples, although the nature and sanction of the rules were 
more religious than legal in the modern sense. 

When in the sixteenth and seventeenth centuries, writers, like Hugo Grotius, 
sought to formulate “a system of law which should govern the relationships 
between sovereign States, they did so by applying to the affairs of States four 
fundamental notions borrowed from the sphere of private individuals and 
derived from Roman law. Those concepts were person, property, contract 
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and injury, introduced into international law by Zouch as: status, dominium, 
debitum and delictum. . . . From these four initial positions, various postu¬ 
lates and principles were derived, which in the course of centuries developed 
into so many branches of international law.” Gerhart Niemeyer, Law Without 
Force: The Function of Politics in International Law (1941), 11 ff. Thus, to 
the concept of person or status may be traced concepts of independence and 
equality of Stales; to property, territorial jurisdiction; to contract, treaties; 
and to injury, notions of State responsibility and reparation. When combined 
with theories of sovereignty, a host of coruscations can be traced to these con¬ 
cepts. Cf. H. Lautcrpacht, Private Law Sources and Analogies of International 
Law (1927). 

In addition to the concepts from the field of private law, there existed 
the “international” practices of ancient political entities referred to above, 
such as the sanctity of treaties and the immunities of ambassadors, and con¬ 
temporary commercial practice derived from the great commercial codes such 
as the Rhodian Laws of the seventh or ninth century, the Tabula Amalfitana 
of the tenth century, the Rolls of Oleron (twelfth century, France), the Laws 
of Wisby (fourteenth century, Sweden), and the Consolato del Mare (four¬ 
teenth century, Spain). Further grist for a developing law of nations was found 
in the Roman jus gentium and jus civile, in the jus naturale and in the canon 
law of the Church, all of which could be, and were by numerous writers, 
combined into a great system of the Law of Nature and of Nations. The classi¬ 
cal writers on the law of nations had a profound influence upon its develop¬ 
ment. Cf. Roscoe Pound, “Philosophical Theory and International Law,” 
Bibliotheca Visseriana, 1 (1923), 71, 88: “International law w^as born of 
juristic speculation and became a reality because that speculation gave men 
something by which to make and shape international legal institutions and a 
belief that they could make and shape them effectively.” See also Brierly (4th 
ed.) Ch. I, “The Origins of International Law.” For the views of the early 
writers, sec The Classics of International Law, a series of texts and translations 
published by the Carnegie Endowment for International Peace; Les Fondateurs 
du Droit International (Paris, 1904); Edwin D. Dickinson, “Changing Con¬ 
cepts and the Doctrine of Incorporation,” 26 AJ.I.L. (1932), 239-260. 

The Obligatory Force of International Law. The uninformed view that in¬ 
ternational law is not really law because there exist no international agencies 
for enforcing it and that it has no influence on the behavior of States is of more 
ancient vintage than Grotius, who wrote, more than three centuries ago: 

. . in our day, as in former times, there is no lack of men w'ho view this 
branch of law with contempt as having no reality outside of an empty name. 
On the lips of men quite generally is the saying of Euphemus, which Thucydides 
quotes, that in the case of a king or imperial city nothing is unjust which is 
expedient. Of like implication is the statement that for those whom fortune 
favors might makes right . . Hugo Grotius, De Jure Belli ac Pads, Libri 
Tres (1625), Prolegomena, 3, Carnegie Trans. (1925), II, 9. 

The persistence, along with international law, of the notion that it is not 
law is testimony to a distorted conception of the nature of law. It should be 
emphasized again that the legal nature and obligatory force of international 
law is not questioned by those who create and give it application: States con¬ 
tinue to make treaties and expect them to be observed; international courts 
have held that the engagements contained in treaties are of a legal nature and 
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“not a mere moral obligation” (P.C.IJ., Sen B, No. 1 11922], 19) and that 
the interpretation of a treaty is a legal, not a political, question (l.CJ, Reports, 
1948, 61). It is the institutional and procedural divergencies of international 
law from popular conceptions of law which have at times led theorists, prac¬ 
ticing lawyers and laymen to question whether international law is really law. 
The absence of an international legislature of general powers to enact new 
rules of international law and the lack of compulsory jurisdiction by inter¬ 
national courts have not prevented States from creating and applying inter¬ 
national law, but, in contrast with private law systems, international law has 
stressed substantive rights and obligations and has lagged in the development 
of remedies and procedural rights. The conception that a legal right may exist 
without an enforceable judicial remedy is alien to the thinking of practitioners 
of private law. Lawyers are popularly supposed to know all about law and 
the ignorance or skepticism of many, perhaps most, practitioners about in¬ 
ternational law finds reflection in popular attitudes towards that law. Cf. Hazle¬ 
ton in 41 AJJ,L. (1947), 438; R, H. Smith, id, 906; Briggs, 42 id. (1948), 
101 - 102 . 

The belief that treaties are made only to be violated when occasion arises 
is not infrequently held, as Dunn points out, by the same person who at times 
exhibits a naive faith that any international problem can be solved by signing 
a treaty. Cf. Frederick S. Dunn in Bernard Brodie, The Absolute Weapon: 
Atomic Power and World Order (1946), 7. Statesmen and jurists, better in¬ 
formed, know that treaties are more regularly and honestly observed than vio¬ 
lated, and that the use or threat of force ordinarily has very little to do with 
this pattern of behavior. The reasons arc clear but too seldom noted. The 
treaties most likely to be observed are those which recognize and develop 
within a legal framework a positive mutuality of interests. The treaties most 
likely to be violated are those which, taking no account of the political con¬ 
siderations which sometimes cause Stales to disregard law, nevertheless at¬ 
tempt to control political conduct by a scries of negative or prohibitory rules. 
International law must be conceived of less as a body of commands which are 
expected to achieve their prohibitive purposes in opposition to social and po¬ 
litical realities than as a canalization of those tendencies considered valuable 
in terms of social ends. See Herbert W. Briggs, The Progressive Development 
of International Law^ (Istanbul, 1947), 45, 16. 

Compare Hans Morgenthau, Politics Among Nations (Knopf, 1948), 211, 
230: 

. . . During the four hundred years of its existence international law has in most 
instances been scrupulously observed. When one of its rules was violated, it was, 
however, not always enforced and, when law enforcement action was actually 
taken, it was not always effective. Yet to deny that international law exists at all 
as a system of binding legal rules flics in the face of all the evidence. . . . 

Most rules of international law formulate in legal terms . . . identical or com¬ 
plementary interests. It is for this reason that they generally enforce themselves, 
as it were, and that there is generally no need for a specific enforcement action. In 
most cases in which such rules of international law are actually violated despite 
the underlying community of interests, satisfaction is given to the wronged party 
either voluntarily or in consequence of adjudication. And it is worthy of note that 
of the thousands of such judicial decisions which have been rendered in the last 
century and a half, voluntary execution was refused by the losing party in fewer 
than ten cases. 
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Thus the great majority of rules of international law are generally unaffected 
by the weakness of its system of enforcement, for voluntary compliance prevents 
the problem ot enforcement from arising altogether. The problem of enforcement 
becomes acute, however, in that minority of important and generally spectacular 
cases ... in which compliance with international law and its enforcement have 
a direct bearing upon the relative power of the nations concerned. . . . 

Juristic Theories. International lawyers have themselves engaged in doctrinal 
disputes, now generally recognized to be futile, in which they .sought a juristic 
explanation of the binding force of international law. To the Natural Law 
school the explanation of the obligatory nature of international law presented 
no great problem: the law of nations was merely a branch of the universally 
valid law of nature, or of nature’s God, and the inherent rights of man, dis¬ 
coverable through right reason, could be applied by analogy to States. The 
objections to the Naturalist approach have often been stated: it was subjective 
and failed to provide criteria for distinguishing what was the law from some 
one’s opinion of what the law should be; it was false analytically in its failure 
to note that rights flow from a particular legal system and not vice versa. The 
natural law philosophy, at one time widely accepted, exercised a profound in¬ 
fluence on international law in its formative stages and still finds reflection 
in documents like the U.N. International Law' Commission Drajt Declaration 
on the Rights and Duties of States, above. See Brierly, (4lh ed.), 16-25, 50 ff.; 
Pound, loc. cit.: Niemcycr, op. cit., 30 IT., 51 ff.; Rousseau, J, 14-35; H. Lau- 
terpacht. An International Bill of the Rii^hts of Man (1945), 3-65; H. Lauter- 
pacht, International Law and Hitman Rights (1950), 73-141; Edwin D. 
Dickinson, The Equality of States in International Law (1920); Gidcl, Droits 
et Devoirs des Nations: La Theorie Classique des Droits Fondamentaux des 
Etats, 10 Hague Recueil (1925), 541-599. 

The Naturalist school, .so influential in the seventeenth and eighteenth cen¬ 
turies, declined rapidly in the nineteenth century because it was impossible to 
found an objective legal system upon so subjective a basis as a revealed law 
of nature. Positivism then reigned almo.st unchallenged until after 1920. Posi¬ 
tivism insisted that w'hat is law and what should be law arc not necessarily 
identical; and that international law can be discovered only by an examination 
of the practice of Stales and the principles upon which this practice is based. 
The Naturalist explanation was not in accord with the facts of international 
relations. Cf. J. L. Brierly, Le Fondement du Caractere Obli^atoire du Droit 
International, 23 Hague Recueil (1928), 467, 488. Starting from the premise 
of the sovereignty and independence of States, the Positivists agreed that in¬ 
ternational law was a law of co-ordination, a law between nations, rather than 
a law of subordination; but they were unable to agree upon a uniform or com¬ 
pletely satisfactory explanation of why it was binding. A small group, tracing 
from Hegel, advanced the doctrine of autolimitation, viz., that the basis of 
obligation in international law is the consent of sovereign States to act in the 
future only in accordance with the rules consented to. Cf. Hatschek, Volker- 
recht als System rechtlich hedeutsamer Staatsakte (1923 ); Jellinck, Die recht- 
liche Natur der Staatenvertriige (1880). Sec discussion in H. Laulerpacht, The 
Function of Law in the International Community (1933), 407 ff. But, as 
Charles de Visscher writes, a more fragile basis for legal obligation could 
scarcely be found; a self-imposed limitation is no limitation at all, and the 
“rights” so created are as subjective as the so-called fundamental natural rights 
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of States. De Visscher, ^^Contribution d, Fetude des sources de droit inter¬ 
national/* R.D.I.L.C., 3rd series, XIV (1933), 395-420. Judge Anzilotti adds 
the additional objection that the theory of autolimitation is a theory of the 
supremacy of municipal or internal law over international law: it thus denies 
the binding force of international law. Anzilotti, Cours, I, 50. 

More plausible than the autolimitation theory is Heinrich Triepel’s theory 
of the Vcrcinharun^, Triepel, Volkcrrccht und Landesrccht (1899), and Les 
rapports enirc le droit interne et le droit international y 1 Hague Recueil (1923), 
77-^121. This explanation rejects aulolimitation as juridically impossible and 
asserts that the basis of international law is the “common consent” of States. As 
Laulerpachl describes it, op, cir., 415: “In the Vercinbarun^ the individual 
wills merge in the common will which henceforth constitutes a binding rule of 
law, for the simple reason that the common will of States cannot without a 
violation of the law be changed by a single State. Thus, although the will of 
the State is essential for the creation of the common will, it is the latter, and 
not the will of the individual State, which is the source of international obliga¬ 
tions.” But, aside from the objection noted by de Visscher, loc. cit., 397, that 
this theory is nothing but an application to States of Rousseau’s discredited 
social contract theory: what makes “common consent” binding? The agree¬ 
ment iVereinharun^) to be bound by common consent cannot itself have a 
contractual basis. As de Visscher says, loc, cit., 398, one cannot found a 
science destined to regulate wills upon a principle which itself proceeds only 
from those wills. If legal obligation exists nevertheless, its basis is clearly not 
consensual and the common consent theory fails to explain why international 
law is binding. Cf, Bricriy, loc. cit,, 480-481. 

Fhese difticultics, and the observable fact that the general principles of in¬ 
ternational law are universally regarded by Stales and their foreign oilices 
as legally binding, lead Anzilotti to conclude, with Triepel, that one always ar¬ 
rives at a point where a juridical explanation of the obligatory character of 
Jaw becomes impossible: the basis of obligation of law lies outside of law. 
Anzilotti thus concludes that the basis of international law is the postulate 
pacta sunt servanda. This postulate or hypothesis cannot itself be proved 
juridically but it is a logically necessary a priori assumption or axiom demanded 
and implied by the positive laws observed to be in force. Once this assumption 
is made, a fairly consistent Positivist and consensual theory of international 
law can be constructed. States are legally obligated by their agreements because 
of the fundamental postulate that treaties are binding. Cf. Anzilotti, Cours, 
42-45. 

De Visscher completes the circle by frankly admitting that the postulate 
pacta sunt .servanda is nothing more nor less than a principle of natural law, 
universally valid. De Visscher, loc. cit., 400. Other writers, not content with 
one fundamental principle of natural law, have attempted a renaissance of the 
whole law of nature doctrine with adaptations to the modern temper. See, e. g., 
Louis Le Fur, La Theorie du droit naturel depuis le XVII® Siecle et la doctrine 
moderne, 18 Hague Recueil (1927), 263-442. 

Still other writers, while willing to accept a fundamental postulate or initial 
hypothesis (Ursprungsnorm) as the basis of legal obligation, think that a 
better postulate than pacta sunt servanda can be found. Thus Lauterpacht, pre¬ 
fers as a postulate voluntas civitatis maximae est servanda (“the will of the 
international community must be obeyed”), the point being that consent of 
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States plays a role only in the formulation of new principles of international law 
and “has no reference to the question of subjection to existing law”: existing 
law confronts, and is binding upon, the State independently of its will. Lauter- 
pacht, The Function of Law in the International Community, 419-423. While 
this position may be regarded as theoretically sound, in practice the absence 
of compulsory jurisdiction by organs of the international community to de¬ 
termine the content and extent of existing international Jaw leaves consider¬ 
able latitude to the individual State in the determination of its international 
obligations. Cf, P. E. Corbett, Law and Society in the Relations of States (1951). 

The voluntarist or consensual aspects of Positivism have been subjected in 
the lUwSt quarter of a century to increasing criticism. Writers of the Monist 
school, while differing widely in premises and methods, have asserted the 
unity and the objectively binding character of all law, thus denying the “specific” 
character of international law and the necessity for any special explanation as 
to why it is binding: the only problems are to find out why men observe law 
or why it is obligatory. Their explanations of the basis of legal obligation differ 
with their premises, but most of them found their theories on juridically un- 
demonstrablc postulates, whether normative, sociological, psychological, moral 
or “natural.” Cf. Lautcrpacht, op. cit., Ch. XX, on the “specific” character of 
international law; Rousseau, 1, 43-53, with bibliography; Josef L. Kiinz, 
“The ‘Vienna School’ and International Law,” 11 New York Univ. L.Q.R. 
(1933-34), 370-421, with bibliography; Hans Kcisen, Das Problem der 
Souverdiiitdt imd die Theorie des Volkerrechts (1920; 2d cd. 1928), and his 
later works; Georges SceJle, Precis de Droit des Gens, Part 1 (1932), Part J1 
(1934); bibliography in Lautcrpacht’s Oppenheim (7th cd.) 1, 16-17. For 
an interesting and suggestive critique of international law in terms of its so¬ 
ciological function, see Gerhart Niemeyer, Law Without Force (1941). 

Despite the evanescent quality of much of the doctrinal literature on the 
basis of international law, contributions of solid value may be attributed to 
the various schools. The Naturalists kept sight of the purpose of international 
law and its dynamic character, both of which a static Positivism tended to 
ignore. Positivism was of value in concentrating attention on the practice and 
behavior of States instead of on juristic speculation, and in providing working 
criteria for distinguishing legally required conduct from nonobligatory prac¬ 
tice. Its distorted emphasis on voluntarism or consent met a corrective tend¬ 
ency in the objectivist views of the Monists. The sociological jurists further 
provided a healthy corrective in concentrating attention upon the social func¬ 
tion of international law in governing the common relations of States rather 
than attempting to base international law upon the particular interests and 
subjective wills of individual States. Cf. Niemeyer, op. cit., 19. See also H. 
Arthur Steiner, “Fundamental Conceptions of International Law in the Juris¬ 
prudence of the Permanent Court of International Justice,” 30 A.J.I.L. 
(1936), 414-438. 

Scope of International Law: *'Domestic Jurisdiction.*' “The concept of a 
domain of domestic jurisdiction reserved to States is necessarily implied by the 
nature of a decentralized international community. It delimits those areas of 
interstate life which arc regulated directly by international law. It furthermore 
fixes the extent of the competence of international organizations, which possess 
only such powers as are attributed to them by the terms of their constituent 
instruments.” Lawrence Preuss, Article 2, Paragraph 7 of the Charter of the 
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United Nations and Matters of Domestic Jurisdiction, Hague Recueil (Extract, 
1949), 8. In its Advisory Opinion No. 4 on the Tunis-Morocco Nationality 
Decrees (see below, p. 453), the Permanent Court of International Justice 
observed: “The question whether a certain matter is or is not solely within the 
jurisdiction of a State is an essentially relative question; it depends upon the 
development of international relations.” Cf. Preuss’ comment, loc. cit., 20: 
“ View^ed thus relatively, the sphere of domestic jurisdiction is not an irreducible 
sphere of rights which are somehow inherent, natural, or fundamental. It 
does not create an impenetrable barrier to the development of international law. 
Matters of domestic jurisdiction arc not those which are unregulated by inter¬ 
national law', but are those which are left by international law for regulation 
by States. There are, therefore, no matters which are domestic by their ‘na¬ 
ture.’ All arc susceptible of international legal regulation and may become the 
subjects of new rules of customary law or of treaty obligations.” 

See further Annuairc dc r/nsritiit dc Droit International (1931), I, 25-86; 
II, 213-220; id,, (1932). 159-185, 367-424, 565; Georges Scclle in 
R.D.I.L.C., 3rd Ser., XIV ( 1933), 365-394; S. Segal, “Lc Domaine Reserve, 
id,, 704-725 and id., XV (1934), 25-43; and works cited by Preuss. 


IL THE SOURCES OF INTERNATIONAL LAW 

Statute of the International Court of Justice 

T.S., 993 

Article 38. 1. The Court, whose function is to decide in accordance with inter¬ 
national law such disputes as arc submitted to it, shall apply: 

(a) international conventions, whether general or particular, establishing 
rules expressly recognized by the contesting states; 

(b) international custom, as evidence of a general practice accepted as law; 

(c) the general principles of law' recognized by civilized nations; 

(d) subject to the provisions of Article 59, judicial decisions and the teach¬ 
ings of the most highly qualified publicists of the various nations, as subsidiary 
means for the determination of rules of law. 

2. This provision shall not prejudice the power of the Court to decide a 
case ex aequo et bona, if the parties agree thereto. 

Article 59. The decision of the Court has no binding force except between 
the parties and in respect of that particular case. 
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Manley O. Iliulson on Customary International Law 

Excfrp'i from His Working Papfr on Article 24 of the 
Statuit: of thf. International Law Commission 

U.N. Doc. A/C:N.4/16, (3 Murch 1950), 5 

11. Seeking with Bricrly [(4th ed.), 62] “a general recognition among States 
of a certain practice as obligatory,’' the emergence of a principle or rule of cus¬ 
tomary international law would seem to require presence of the following ele¬ 
ments: 

(a) concordant practice by a number of States with reference to a type of 
situation falling within the domain of international relations; 

(b) continuation or repetition of the practice over a considerable period 
of time; 

(c) conception that the practice is required by, or consistent with, prevail¬ 
ing international law; and 

(d) general acquiescence in the practice by other Stales. 

Of course the presence of each of these elements is to be established (doit 
etre constate) as a fact by a competent international authority. 

The Scotia 

United States, Supreme Court, 1871 
14 Wallace 170 

Appeal from the Circuit Court for the Southern District of New York, in a 
case of collision between the American ship Berkshire and the British steamer 
Scotia, by which the ship was sunk and totally lost. . . . 

The owners of the Berkshire, one Sears and others, now for themselves 
and the owners of the cargo, filed their libel in the District Court at New 
York, to recover the loss sustained by the collision. The libel charged, of 
course, that the collision occurred through the fault of the Scotia, The Dis¬ 
trict Court decreed for the respondents. The view of that court was, that courts 
of admiralty were now required to take judicial notice of the existence of 
the British orders in council [promulgating “regulations for preventing col¬ 
lisions at sea”], and of the fact that so numerous maritime states had accepted 
them; that so general an adoption by such states of one rule had made a rule 
and usage of the sea; that by this rule and usage—in other words, by the law 
of the sea as it existed at the time of the collision—the Berkshire was bound 
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to exhibit colored lights and colored lights alone; and that as she had not 
done so, she had no remedy. The decree, therefore, was that the libel be dis¬ 
missed; and the Circuit Court affirming this decree, the case was now here for 
review. 

[Mr. J. C. Carter, for the appellants: . . .] 

There can be no reasonable doubt that this case is to be governed, not by 
the municipal laws of either the United Slates or Great Britain, but by the 
maritime law. The main question is, what is that law? It is conceded that, at 
least until a recent period, it imposed no obligation upon either of the vessels 
to carry colored lights, or precluded either from carrying a white light. Now, 
has this law been changed? . . . But conceding that any number of municipal 
ordinances were proved, they do not make any change in the maritime law. 
The high seas are outside of the territory of municipal powers, and their laws 
have no force there. Nor can any force be derived from them when taken 
together. It cannot be maintained when the laws of Great Britain, the United 
States, and France have, neither separately nor collectively, any effect what¬ 
ever on the sea, that still if the concurring statutes of substantially all other 
maritime states were added, the combined effect would be to give them effect 
there. How many nations must join? Who is to determine what is a maritime 
stale, in order to know whether all have joined? Who or what is to apprise 
the unlettered mariner that the municipal statutes of all nations have at last 
been brought into harmony? . . . 

Mr. Justice Strong delivered the opinion of the court: 

It is plain that had the ship continued on her course after she first saw 
the steamer's bright light, there could have been no collision. And, still more, 
had she not afterwards and when near the steamer put her helm to starboard 
.she would have been out of all danger. . . . 

It must, however, be conceded that this, of itself, is not sufficient to excuse 
the Scotia, if she failed to adopt such precautions as were in her power, and 
were necessary to avoid a collision. Meeting a sailing vessel proceeding in such 
a direction as to involve risk, it was her duly to keep out of the way, and nothing 
but inevitable accident, or the conduct and movements of the ship, can repel 
the presumption that she was negligent, arising from the fact of collision. But 
this duty of the steamer implies a correlative obligation of the ship to keep 
her course, and to do nothing to mislead. Nor is a steamer called to act, except 
when she is approaching a vessel in such a direction as to involve risk of col¬ 
lision. She is required to take no precautions when there is no apparent 
danger. . . . 

Independently, therefore, of any statutory regulations, and looking to the 
facts with reference to the old maritime law alone, as it was before any modern 
legislation, we think the Scotia was not chargeable with fault. 

But we think the Scotia had a right to conclude that the Berkshire was a 
steamer rather than a sailing vessel, and that, when first seen, she was at 
the distance of four or five miles, instead of being near at hand. Such was 
the information given her by the ship’s white light, fastened as it was to the 
anchor-stock on deck, and no watchfulness could have enabled her to detect 
the misrepresentation until it was too late. Both vessels were moving under 
similar regulations. The Berkshire was an American ship, belonging to the 
mercantile marine, and she was required by the act of Congress of April 
29th, 1864, to carry green and red lights, which she did not carry, and she 
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was forbidden to carry the white light, which she did carry. By exhibiting a 
white light, she, therefore, held herself forth as a steamer, and by exhibiting 
it from her deck, instead of from her masthead, she misrepresented her dis¬ 
tance from approaching vessels. It is clear the Scotia would have been justified 
in taking her for a steamer had she been known to be an American ship. But 
it is insisted on behalf of the appellants that, inasmuch as the act of Congress 
is a mere municipal regulation, obligatory as a statute only upon American 
vessels, the Scotia, a British steamer, cannot avail herself of it to fault an 
American ship, or to justify her own conduct. Waiving for the moment consid¬ 
eration of the question whether this position is well taken, it is yet true that 
the Berkshire was under the statute, though on the high seas, and that the Scotia 
was subject to and sailing under similar regulations (the British orders in coun¬ 
cil of January 9th, 1863) ; that the collision happened in the known path of 
vessels navigating between the United States and Great Britain, and that there 
was a reasonable probability that vessels in that path would be cither American 
or British, and would, therefore, carry the lights prescribed by the laws of 
those countries. The steamer might well, therefore, in the absence of knowledge, 
act upon that probability, and in the emergency into w^hich she had been 
brought, might, without fault, apply the rule of navigation common to the ships 
of both countries. 

But, to return to the question, wc think that independently of the act of Con¬ 
gress, considered as a mere municipal regulation, the Berkshire was bound to 
show a green light on her starboard, and a red light on her port side, without 
exhibiting any while light; and that the Scotia may set up in defence her failure 
to carry such green and red lights, as also the fact that she did improperly show 
a white light. And wc think that her breach of duty in these respects misled the 
officers of the steamer, and caused them to act on the assumption that she w'as a 
steamer, and therefore under obligation to pass on the port side. If so, the col¬ 
lision was solely due to the fault of the ship. We rest this conclusion not solely, 
or mainly, upon the ground that the navigation laws of the United Slates con¬ 
trol the conduct of foreign vessels, or that they have, as such, any extra¬ 
territorial authority, except over American shipping. Doubtless they are munici¬ 
pal regulations, yet binding upon American vessels, cither in American w'atcrs 
or on the high seas. Nor can the British orders in council control our vessels, 
though they may their own. We concede also that whether an act is tortious or 
not must generally be determined by the laws of the place where the act was 
committed. But every American vessel, outside of the jurisdiction of a foreign 
power, is, for some purposes at least, a part of the American territory, and our 
laws are the rules for its guidance. Equally true is it that a British vessel is 
controlled by British rules of navigation. If it were that the rules of the two 
nations conflicted, which would the British vessel, and which would the Ameri¬ 
can, be bound to obey? Undoubtedly the rule prescribed by the government to 
which it belonged. And if, in consequence, collision should ensue between an 
American and a British vessel, shall the latter be condemned in an American 
court of admiralty? If so, then our law is given an extra-territorial effect, and 
is held obligatory upon British ships not within our jurisdiction. Or might an 
American vessel be faulted in a British court of admiralty for having done what 
our statute required? Then Britain is truly not only mistress of the seas, but of 
all who traverse the great waters. It is difficult to see how a ship can be con¬ 
demned for doing that which by the laws of its origin, or ownership, it was 
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required to do, or how, on the other hand, it can secure an advantage by viola¬ 
tion of those laws, unless it is beyond their domain when upon the high seas. 
But our navigation laws were intended to secure the safety of life and property, 
as well as the convenience of commerce. They are not in terms confined to the 
regulation of shipping in our own waters. They attempt to govern a business 
that is conducted on every sea. If they do not reach the conduct of mariners in 
its relation to the ships and people of other nations, they are at least designed 
for the security of the lives and property of our owm people. For that purpose 
they are as useful and as necessary on the ocean as they are upon inland waters. 
How, then, can our courts ignore them in any case? Why should it ever be held 
that what is a wrong when done to an American citizen, is right if the injured 
party be an Englishman? 

But we need not atlirm that the Berkshire was under obligation to show 
colored lights, or to refrain from showing a w^hitc light, merely because of 
an act of Congress, nor need w'c aftirm that the Scotia can protect herself 
by setting up the ship's violation of that act. Nor is it necessary to our con¬ 
clusions That the British rules in regard to lights are the same as ours, though 
that is an important consideration. We are not unmindful that the English 
courts of admiralty have ruled that a foreigner cannot set up against a British 
vessel, with which his ship has collided, that the British vessel violated the 
British mercantile marine act, on the high seas, for the reason, as given, that 
the foreigner was not bound by it, inasmuch as it is beyond the power of 
Parliament to make rules applicable to foreign vessels outside of British waters. 
This decision was made in 1856, in the case of The Zollverein, 1 Swahey, 96. 
A similar rule w'as asserted also in The Dumfries, Id, 63, decided the same year; 
in The Saxonia, I Lushington, 410, decided in the High Court of Admiralty in 
1858, and by the Privy Council in 1862, The same doctrine was laid down in 
1858, in the case of Cope v. Doherty, 4 Kay d Johnson, 367, and in The 
Chancellor, 4 Law Times 627, decided in 1861. All these decisions were made 
before the passage of the Merchant Shipping Amendment Act, which took 
effect on the 1 st day of June, 1863. By that act the same rules in regard to lights 
and movements of steamers and sailing vessels on the high seas were adopted 
as those which were prescribed by the act of Congress of 1864, and by the 
same act it was provided that the government of any foreign state might assent 
to the regulations, and consent to their application to the ships of such state, 
and that thereupon the Queen, by order in council, might direct that such 
regulations should apply to ships of such foreign state when within or without 
British jurisdiction. The act further provided that whenever an order in council 
should be issued applying any regulation made under it to the ships of any for¬ 
eign country, such ships should in all cases arising in British courts be deemed 
to be subject to such regulations, and for the purpose thereof be treated as 
British ships. Historically, we know that before the close of the year 1864, 
nearly all the commercial nations of the world had adopted the same regula¬ 
tions respecting lights, and that they were recognized as having adopted 
them. These nations were the following: Austria, the Argentine Republic, 
Belgium, Brazil, Bremen, Chili, Denmark, Ecuador, France, Great Britain, 
Greece, Hamburg, Hanover, Hawaii, Hayti, Italy, Lubeck, Mecklenburg- 
Schw^erin, Morocco, Netherlands, Norway, Oldenburg, Peru, Portugal, Prussia, 
Roman States, Russia, Schleswig, Spain, Sweden, Turkey, United States, and 
Uruguay—almost every commercial nation in existence. Had this libel then 
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been filed in a British court, the Berkshire must have been found solely in fault, 
because her white light and her neglect to exhibit colored lights signaled to 
the Scotia that she was a steamer, and directed the Scotia to do exactly what 
she did. 

It must be conceded, however, that the rights and merits of a case may 
be governed by a dillcreni law from that which controls a court in which a 
remedy may be sought. The question still remains, what was the law of the 
place where the collision occurred, and at the time when it occurred. Conced¬ 
ing that it was not the law of the United States, nor that of Great Britain, nor 
the concurrent regulations of the two governments, but that it was the law of 
the sea, was it the ancient maritime law% that which existed before the com¬ 
mercial nations of the world adopted the regulations of 1S63 and 1864, or 
the law changed after those regulations were adopted? Undoubtedly, no single 
nation can change the law of the sea. That law is of universal obligation, and 
no statute of one or two nations can create obligations for the world. Like all 
the laws of nations, it rests upon the common consent of civilized communi¬ 
ties. It is of force, not because it was prescribed by any superior power, but 
because it has been generally accepted as a rule of conduct. Whatever may 
have been its origin, w hether in the usages of navigation or in the ordinances of 
maritime slates, or in both, it has become the law' of the sea only by the con¬ 
current sanction of those nations who may be said to constitute the commercial 
world. Many of the usages which prevail, and which have the force of law, 
doubtless originated in the positive prescriptions of some single state, which 
were at first of limited effect, but w hich when generally accepted became of uni¬ 
versal obligation. The Rhodian law is supposed to have been the earliest system 
of marine rules. It w'as a code for Rhodians only, but it soon bccan c of general 
authority because accepted and assented to as a wise and desirable system by 
other maritime nations. The same may be said of the Amalphitan table, of 
the ordinances of the Hanseatic League, and of parts of the marine ordinances 
of Louis XIV. They all became the law' of the sea, not on account of their origin, 
but by reason of their acceptance as such. And it is evident that unless general 
assent is elTicacious to give sanction to international law', there never can be 
that growth and development of maritime rules which the constant changes 
in the instruments and necessities of navigation require. Changes in nautical 
rules have taken place. How have they been accomplished, if not by the con¬ 
current assent, express or understood, of maritime nations? When, therefore, 
we find such rules of navigation as are mentioned in the British orders in coun¬ 
cil of January 9th, 1863, and in our act of Congress of 1864, accepted as oblig¬ 
atory rules by more than thirty of the principal commercial states of the world, 
including almost all which have any shipping on the Atlantic Ocean, we are 
constrained to regard them as in part at least, and so far as relates to these 
vessels, the laws of the sea, and as having been the law at the time when the 
collision of which the libellants complain look place. 

This is not giving to the statutes of any nation extra-territorial elTeci. It is 
not treating them as general maritime laws, but it is recognition of the historical 
fact that by common consent of mankind, these rules have been acquiesced in 
as of general obligation. Of that fact we think we may take judicial notice. For¬ 
eign municipal laws must indeed be proved as facts, but it is not so with the 
law of nations. 

The consequences of this ruling are decisive of the case before us. The viola- 
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tion of maritime law by the Berkshire in carrying a white light (to say nothing 
of her neglect to carry colored lights), and her carrying it on deck instead of at 
her masthead, were false representations to the Scotia. They proclaimed that 
the Berkshire was a steamer, and such she was manifestly taken to be. The 
movements of the Scotia were therefore enlirely proper, and she was without 
fault. 

Deciee affirmed, with costs. 


The Paquetc Ilabana. The Lola 

United States, Supreme Court, 1900 
175 U.S. 677 

Mr. Justic e Gray delivered the opinion of the court. 

These are two appeals from decrees of the District Court of the United 
States for the Southern District of Florida, condemning two fishing vessels and 
their cargoes as prize of war. 

Each vessel was a fishing smack, running in and out of Havana, and regu¬ 
larly engaged in fishing on the coast of Cuba; sailed under the Spanish flag; 
was owned by a Spanish subject of Cuban birth, living in the city of Havana; 
was commanded by a subject of Spain, also residing in Havana; and her master 
and crew had no interest in the vessel, but were entitled to shares, amounting 
in all to two thirds, of her catch, the other third belonging to her owner. Her 
cargo consisted of fresh fish, caught by her crew from the sea, put on board 
as they w'cre caught, and kept and sold alive. Until stopped by the blockading 
squadron, she had no knowledge of the existence of the war, or of any block¬ 
ade. She had no arms or ammunition on board, and made no attempt to run 
the blockade after she knew of its existence, nor any resistance at the time 
of the capture. . . . 

Both the fishing vessels were brought by their captors into Key West. A 
libel for the condemnation of each vessel and her cargo as prize of war was 
there filed on April 27, 1898; a claim was interposed by her master, on behalf 
of himself and the other members of the crew, and of her owner; evidence was 
taken, showing the facts above stated; and on May 30, 1898, a final decree of 
condemnation and sale was entered, “the court not being satisfied that as a 
matter of law, without any ordinance, treaty or proclamation, fishing vessels 
of this class are exempt from seizure.” . . . 

We are then brought to the consideration of the question whether, upon the 
facts appearing in these records, the fishing smacks were subject to capture 
by the armed vessels of the United States during the recent war with Spain. 

ancient u^ii^ge amqng^^civilized nations^ beginning centuries ago, and 
gradually ripening into a rule of international law, coast fishing vessels, pur¬ 
suing their vocation of catching and bringing in fresh fish, have been recog¬ 
nized as exempt, with their cargoes and crews, from capture as prize of war. 

This doctrine, however, has been earnestly contested at the bar; and no 
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complete collection of the instances illustrating it is to be found, so far as we 
are aware, in a single published wwk, although many are referred to and 
discussed by the writers on international law, notably in 2 Ortolan, Regies 
Internationales et Diplomatie de la Mer (4th ed.) lib. 3, c. 2, pp. 51-56; in 4 
Calvo, Droit International (5th ed.) §§ 2367-2373; in De Bocck, Propriete 
Privee p:nnemie sous Pavilion Ennemi. §§ 191-196; and in Hall, International 
Law (4th ed.) § 148. It is therefore worth the while to trace the history of the 
rule, from the earliest accessible sources, through the increasing recognition 
of it, with occasional setbacks, to what wc may now justly consider as its final 
establishment in our own country and generally throughout the civilized 
world. . , . 

In 1403 and 1406, Henry IV issued orders to his admirals and other officers, 
entitled “‘Concerning Safety for Fishermen —De Securitarc pro Piscatorihus.*' 
By an order of October 26, 1403, reciting that it was made pursuant to a treaty 
between himself and the King of France; and for the greater safety of the fisher¬ 
men of either country, and so that they could be, and carry on their industry, 
the more safely on the sea, and deal with each other in peace; and that the 
French King had consented that English fishermen should be treated likewise; 
it was ordained that French fishermen might during the then pending season for 
the herring fishery, safely fish for herrings and all other fish, from the harbor 
of Gravelines and the island of Thanet to the mouth of the Seine and the har¬ 
bor of Hautoune. And by an order of October 5, 1406, he took into his safe 
conduct, and under his special protection, guardianship and defence, all and 
singular the fishermen of France, Flanders and Brittany, with their fishing 
vessels, everywhere on the sea . . . and it was therefore ordered that such 
fishermen should not be interfered with, provided they should con\port them¬ 
selves well and properly, and should not, by color of these presents, do . . . 
anything that could prejudice the King, or his kingdom of England, or his sub¬ 
jects. 8 Rymer's Foedera, 336, 451, 

[The Court then recites that France, Spain, Holland, England, Prussia, the 
United States, Japan, and other states had long followed the custom of ex¬ 
empting enemy fishing vessels from capture, even in the absence of treaties, 
although there had sometimes been exceptions to this custom. Referring to 
Lord Stowelfs decision in The Young Jacob and Johanna (1798), 1 C. Rob. 
20, the Court remarked:] 

But some expressions in his opinion have been given so much weight by 
English writers, that it may be well to examine them particularly. The opinion 
begins by admitting the known custom in former wars not to capture such 
vessels—adding, however, “but this was a rule of comity only, and not of legal 
decision.” ... It is true that, so far as appears, there had been no [judicial] 
decision on the point in England. The word “comity” was apparently used by 
Lord Stowell as synonymous with courtesy or good will. But the period of a 
hundred years which has since elapsed is amply sufficient to have enabled 
what originally may have rested in custom or comity, courtesy or concc.ssion, 
to grow, by the general assent of civilized nations, into a settled rule of inter¬ 
national law. ... 

International law is part of our laWy and must be ascertained and administered 
by the courts of justice of appropriate jurisdiction, as often as questions of 
right depending upon it are duly presented for their determination. .For^this 
purpose, where there is no treaty, and no controlling executive gr legisla- 
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live act or judicial decision, resort must be had to the customs and usages of 
civilized nations; and, as evidence of these, to the works of jurists and com¬ 
mentators, who by years of labor, research and experience, have made them¬ 
selves peculiarly well acquainted with the subjects of which they treat. Such 
works arc resorted to by judicial tribunals, not for the speculations of their 
authors concerning what the law ought to be, but for trustworthy evidence 
of what the law really is. Hilton v. Guyot, 159 U.S. 113, 163, 164, 214, 215. 
ICf, below, pp. 398, 399.] 

Wheaton places, among the principal sources of international law, “Text- 
writers of authority, showing what is the approved usage of nations, or the 
general opinion respecting their mutual conduct, w ith the definitions and mod¬ 
ifications introduced by general consent.’' As to these he forcibly observes: 
“Without w ishing to exaggerate the importance of these writers, or to substitute, 
in any case, their authority for the principles of reason, it may be affirmed 
that they are generally impartial in their judgment. They arc witnesses of the 
sentiments and usages of civilized nations, and the weight of their testimony 
increases every time that their authority is invoked by statesmen, and every 
year that passes without the rules laid dowm in their works being impugned 
by the avowal of contrary principles.” Wheaton's International Law (8th cd.) 
S 15. 

Chancellor Kent says: “In the absence of higher and more authoritative 
sanctions, the ordinances of foreign States, the opinions of eminent states¬ 
men. and the writings of distinguished jurists, arc regarded as of great con¬ 
sideration on questions not settled by conventional law. In cases where the 
principal jurists agree, the presumption will be very great in favor of the solidity 
of their maxims; and no civilized nation, that docs not arrogantly set all or¬ 
dinary law and justice at defiance, will venture to disregard the uniform sense 
of the established writers on international law.” I Kent Com, 18. . . . 

[The Court then reviews the opinions of French, Argentinian, English, Ger¬ 
man, Swiss, Dutch, Austrian, Spanish, Portuguese, and Italian writers on in¬ 
ternational law, and continues:] 

This review of the precedents and authorities on the subject appears to us 
abundantly to demonstrate that at the present day, by the general consent of 
the civilized nations of the world, and independently of any express treaty or 
other public act, it is an established rule of international law, founded on con¬ 
siderations of humanity to a poor and industrious order of men, and of the 
mutual convenience of belligerent States, that coast fishing vessels, with their 
implements and supplies, cargoes and crews, unarmed, and honestly pur¬ 
suing their peaceful calling of catching and bringing in fresh fish, are exempt 
from capture as prize of war. 

The exemption, of course, docs not apply to coast fishermen or their ves¬ 
sels, if employed for a warlike purpose, or in such a way as to give aid or 
information to the enemy; nor when military and naval operations create a 
necessity to which all private interests must give way. . . . 

This rule of international law is one which prize courts, administering the 
law of nations, are bound to take judicial notice of, and to give effect to, in 
the absence of any treaty or other public act of their own government in rela¬ 
tion to the matter. . . . 

Upon the facts proved in either case, it is the duty of this court, sitting as 
the highest prize court of the United States, and administering the law of na- 
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tions, to declare and adjudge that the capture was unlawful, and without prob¬ 
able cause; and it is therefore, in each case, 

Ordered, that the decree of the District Court be reversed, and proceeds 
of the sale of the vessel, together with the proceeds of any sale of her 
cargo, be restored to the claimant, with damages and costs. 

[Fuller, C. J., and Harlan and McKenna, JJ., dissented on the ground that 
the practice of exempting enemy fishing vessels from capture had not become 
a customary rule of international law, but was only a rule of comity or 
courtesy and had not been authorized by the President.! 


Great Britain (Eastern Extension, Australasia & 

China Telegraph Co. Claim) v. United States 

United States-Great Britain, Claims ARUiruATioN, 1923 

Nielsen's Report, 73 

[The Tribunal: Fromageot, Mitchell Innes, Olds.] This is a claim pre¬ 
sented by His Britannic Majesty’s Government on behalf of the Eastern Ex¬ 
tension, Australasia and China Telegraph Company, Limited, a British corpora¬ 
tion, for a sum of ,£912 5s. 6d., being the amount which this company had to 
expend upon the repair of the Manila-Hong Kong and the Manila-Capiz sub¬ 
marine telegraph cables which had been cut by the United States naval authori¬ 
ties during the Spanish-American War in 1898. . . . 

Under concessions granted by the Spanish Government and dated, re¬ 
spectively, December 14, 1878, and April 14, 1897, the Eastern Extension 
Company had laid down certain submarine telegraph cables connecting Manila 
and Hong Kong and Manila and Capiz, which the Company was operating 
in 1898. In April, 1898, war broke out between the United States and Spain, 
and on May 1, 1898, the United States naval forces, under the command of 
Commodore, afterwards Admiral, Dew^ey, entered Manila Bay and destroyed 
or captured the Spanish warships lying in that harbour. On the same day Com¬ 
modore Dewey, through the British consul at Manila, proposed to the Spanish 
Captain General that both the United States and the Spanish authorities should 
be allowed to transmit messages by cable to Hong Kong. That proposition hav¬ 
ing been refused, on the morning of the following day, viz., on May 2, 1898, the 
Manila-Hong Kong cable was cut by order of the American Commodore, this 
cutting being effected within Manila Bay and consequently wathin the terri¬ 
torial waters of the enemy. 

On May 10 the Company, acting on a formal order of the Spanish Govern¬ 
ment under the provisions of the concession above referred to, sealed the end 
of the cable at Hong Kong, thereby preventing any use of the cable by the 
United States forces. Subsequently, the United States Navy Department pro- 

•* [Ei>: Consult Nielsen’s Report, 51-67, for the able argument of the American Agent, 
Hon. Fred K. Nielsen, in this case. See also H. Lauterpacht, The Function of Law in the 
International Community (1933), 110 ff., 313 ff.] 
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posed to the Company to re-establish cable communication between Manila 
and Hong Kong, and the Company refused, informing the American Navy 
Department that the Company was under the orders of the Spanish Govern¬ 
ment and that the transmission of messages from the Philippine Islands to 
Hong Kong had been prohibited by that Government. Furthermore, as appears 
from the oral argument on behalf of His Britannic Majesty’s Government, the 
British Government themselves, acting in the interest of shipping, subsequently 
asked the Madrid Government if they would consent to the reopening of the 
cables; but the Spanish Government refused to accede to this request, except 
on terms which the United States could not accept. On May 23 the Manila- 
Capiz cable was cut, also inside Manila Bay. 

These facts are not contested; and further it is admitted on behalf of Great 
Britain that the severance of the cable between Manila and Hong Kong, as 
well as between Manila and Capiz, was a proper military measure on the part 
of the United States, taken with the important object of interrupting communica¬ 
tion whether with other parts of the Spanish possessions in the Philippine Islands 
or with the Spanish Government and the outside world. 

The question is whether or not the United States Government is bound 
to pay to the Company, as damages, the cost incurred by the Company in re¬ 
pairing the cables. 

The British Government admits that there was not in existence in 1898 
any treaty or any rule of international law imposing on the United States the 
legal obligation to pay compensation for the cutting of these cables; but they 
contend that, under article 7 of the Special Agreement establishing this Tribunal, 
such compensation may be awarded on the ground of equity, and that the United 
States Government, having paid compensation to some other foreign cable com¬ 
pany for similar cuttings during the same war, is, therefore, legally bound to 
compensate the British Company, and, finally, that in the absence of any rule 
of international law on the point, it is within the powers, if it be not the duty, 
of this Tribunal to lay down such a rule. 

The United States Government contends that the cutting of the cables by 
its naval authorities w'as a necessity of war giving rise to no obligation to make 
compensation therefor; that the United States were entitled to treat the said 
cables cis having the character of enemy property, on the ground that their 
terminals were within enemy territory and under the control of the enemy’s 
military authorities, and that the sealing of the terminal at Hong Kong, on 
neutral territory, was a hostile act of itself impressing this cable with enemy 
character. Further, the United States Government contends that there is no 
rule of international law imposing any legal liability on the United States, but 
that, on the contrary, the action of the United States naval authorities and the 
refusal to pay compensation are justified by international law and that the 
United States Government is not bound to pay compensation to the British 
Company merely because more favourable treatment was meted out to another 
foreign company, the facts underlying whose claim were, in any case, differ¬ 
ent. Further, the United States Government say that it is not the duty, nor 
within the power, of this Tribunal to lay down any new rule of international 
law, but only to construe and apply such rules or principles as existed at the 
time of the cutting of these cables. 

It may be said that article 15 of the International Convention for the Pro- 
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tection of Submarine Cables of 1884, enunciating the principle of the freedom 
of Governments in time of war, had thereby recognised that there was no special 
limitation, by way of obligatory compensation or otherwise, to their right of 
dealing with submarine cables in time of war. In our opinion, however, even 
assuming that there was in 1898 no treaty and no specific rule of international 
law formulated as the expression of a universally recognised rule governing 
the case of the cutting of cables by belligerents, it can not be said that there 
is no principle of international law applicable. International law, as well as 
domestic law, may not contain, and generally does not contain, express rules 
decisive of particular cases; but the function of jurisprudence is to resolve 
the conflict of opposing rights and interests by applying, in default of any 
specific provision of law, the corollaries of general principles, and so to find 
—exactly as in the mathematical sciences—the solution of the problem. This 
is the method of jurisprudence; it is the method by which the law has been 
gradually evolved in every country resulting in the definition and settlement of 
legal relations as well between States as between private individuals. 

Now, it is almost unnecessary to recall that principle of international law 
which recognises that the legitimate object of .sea warfare is to deprive the 
enemy of those means of communication, which the high seas, in their char¬ 
acter as res nuUius or res communis afford to every nation. The user by the 
enemy of that communication by sea, every belligerent, if he can, is entitled to 
prevent, subject to a due respect for innocent neutral trade; he is even entitled 
to prevent its user by neutrals, who use it to afford assistance to the enemy cither 
by carrying contraband, by communicating with blockaded coasts, or by trans¬ 
porting hostile despatches, troops, enemy agents, and so on. In such cases the 
neutrals do not, properly speaking, lose their neutral character; but their action 
itself loses that character, such action being, as it is said, impressed with a hos¬ 
tile character. Thus it may be said that a belligerent's principal object in mari¬ 
time warfare is to deprive the enemy of communication over the high seas while 
preserving it unimpeded for himself. 

It is difficult to contend in the same breath that a belligerent is justified by 
international law in depriving the enemy of the benefit of the freedom of the 
high seas, but is not justified in depriving him of the use of the seas by means of 
telegraphic cables. . . . 

As to the contention that, having regard to the terms of article 7 of the Special 
Agreement providing for the settlement of these claims, this Tribunal is to 
decide “in accordance with treaty rights and with the principles of international 
law and of equity/' compensation in this case should be paid on the ground 
of equity, the following observations may be made: 

If the strict application of a treaty or of a specific rule of international law 
conduct to a decision which, however, justified from a strictly legal point of 
view, will result in hardship, unjustified having regard to the special circum¬ 
stances of the case, then it is the duty of this Tribunal to do their best to avoid 
such a result, so far as it may be possible, by recommending for instance some 
course of action by way of grace on the part of the respondent Government. 

In this case it is to be observed that the Eastern Extension Compan 3 ^ was 
well aware of its own risk in Spanish territory. As has been shown, their con¬ 
cessions expressly provided for it. The various advantages, privileges, exemp¬ 
tions, and subsidies accorded them by the Spanish Government, form the con- 
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sidcration in exchange for which the Conipany assumed the risk of being treated 
in time of war as a Swinish public service with all the consequences which that 
position Implied. 

In the opinion of this Tribunal, there is no ground of equity, upon which 
the United States should be adjudged to pay compensation for the material¬ 
ization of this risk in the form of an act of war the legitimacy of which is ad¬ 
mitted. 

The British Government contend that, as a matter of right, the Eastern Ex¬ 
tension Company is entitled to receive compensation because some other for¬ 
eign cable eotiipany, viz., La Coinpaiznie Fran(;aist’ dcs Cdhk’s TiHcpraphiiiues, 
working cables between the United States of America, Haiti, and Cuba, re¬ 
ceived from the United Slates Government compensation for the cutting of 
its cables. It is urged that, when acts of war by a belligerent have resulted 
in personal injury to individuals in certain territory or in damage to their 
property in that territorv. if the Government of that territory pays the claims 
of the nationals of one country, it must also pay the claims of the nationals ol 
other countries without discrimination; and further, as the argument would 
seem to imply, that, if it be established that a Government has paid compensa¬ 
tion to its own citizens, then it is bound to pay compensation to foreigners whose 
person or property was damaged; and authority is said to be found for the last 
proposition in ea.ses arising out of the Mexican insurrection. 

Whether viewed as a general principle, or in its particular application to the 
facts of this claim, such a proposition appears to us to be impossible of ac¬ 
ceptance. It is perfectly legitimate for a Government, in the absence of any 
special agreement to the contrary, to afford to subjects of any particular Gov¬ 
ernment treatment which is rcfu.scd to the subjects of other Governments, or 
to reserve to its own subjects treatment which is not afforded to foreigners. 
Some political motive, some .service rendered, some traditional bond of friend¬ 
ship, some reciprocal treatment in the past or in the present, may furnish the 
ground for discrimination. . . . 

As to the contention of the British Government that, in the absence of any 
rule governing the matter of cable culling, it is the duty of this Tribunal to frame 
a new rule, we desire to say: 

First, the duty of this Tribunal, in our opinion, under article 7 of the Special 
Agreement, is not to lay down new rules. Such rules could not have retroactive 
effect, nor could they be considered as being anything more than a personal 
expression of opinion by members of a particular tribunal, deriving its authority 
from only two Governments; 

Secondly, in any case this Tribunal, as has been already stated, is of opinion 
that the principles of international law, applicable to maritime warfare, existing 
in 1898, arc sufficient to enable us to decide this case. 

Now therefore: 

The Tribunal decides that the claim of His Britannic Majesty’s Government 
be disallowed. 
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Tlie Russian Indemnity Case 

Russia-Turkly, Tribunal of the Permanent Court 
or Arbitration, 1912 

3. B. Scott, 1 he I/ufiue Court Reports (1916), 297 ^ 


[En.i Scott, op. cit., 297, gives the background of this case as follows: 

“Article 5 of the treaty of Constantinople, concluded January 27/rebruary 
8, 1879, between Russia and Turkey, which ended the war of 18^-78 be¬ 
tween those two countries, stipulated that ‘the claims of Russian subjects and 
institutions in Turkey for indemnity on account of damages sustained during 
the war shall be paid as soon as they arc examined by the Russian Embassy 
at Constantinople and transmitted to the Sublime Porte.’ 

“The claims were duly examined by the Embassy and presented to the Turk¬ 
ish Government, but payments were delayed and only made under constant 
pressure from the Russian Government. 

“The claims amounted in all to 6,186,543 francs, of which sum 50,000 
Turkish pounds were paid in 1884, 50,000 in 1889, 75.000 in 1893, 50,000 
in 1894, and a trifle over 42,438 in 1902, leaving a balance of 1,539 Turkish 
pounds, which the Turkish Government deposited in the Ottoman Bank to 
the credit of Russia, but which the latter refused to receive on the ground 
that payment of the interest which Russia claimed for the delayed payments 
had not been made. The controversy over this interest was submitted by a 
compromis signed at Constantinople July 22/August 4, 1910, to the arbitra¬ 
tion of a tribunal composed of the following: Charles Edouard Lardy, of Switz¬ 
erland; Baron Michel dc Taube and Andre Mandelstam, of Russia, and 
Uerante Abro Bey and Ahmed Rcchid Bey, of Turkey. Of these members, 
only two, viz.. Lardy and de Taube, were selected from the panel of the 
Permanent Court.”] 

[The Tribunal.] By a compromis signed at Constantinople, July 22/ 
August 4, 1910, the Imperial Government of Russia and the Imperial Otto¬ 
man Government agreed to submit to an arbitral tribunal the final decision of 
the following questions: 

I. Whether or not the Imperial Ottoman Government must pay the Rus¬ 
sian claimants interest-damages by reason of the dates on which the said 
Government made payment of the indemnities determined in pursuance of 
Article 5 of the Treaty of January 27/February 8, 1879, as well as of the 
protocol of the same date? 

II. In case the first question is decided in the affirmative, what should be 
the amount of these interest-damages? . . . 

1. The Imperial Russian Government bases its demands upon “the re¬ 
sponsibility of States for the non-payment of pecuniary debts”; this responsi¬ 
bility implies, according to it, “obligation to pay interest-damages and espe- 

Translation from the French.] 




38 


THE LAW OF NATIONS 


cially interest on sums unduly withheld’’ . . . “Failure to recognize these 
principles would be as contrary to the very conception of international law as 
it would be dangerous to the safely of peaceful relations; in fact, by declaring 
a debtor State ir^rcsponsible for the delay which it causes its creditor, it would 
be admitted by that very fact that it need only follow its own w him in making 
payments: . . . the creditor Slate, on ihe other hand, would be obliged to 
resort to violence against such a contention . . . and to expect nothing from 
a pretended international law incapable of compelling the promiser to keep his 
word/’ 

In other words, and still in the opinion of the Imperial Russian Govern¬ 
ment, “it is not a question of conventional interest, that is to say, interest 
arising from a particular stipulation . . /’ but that “the obligation incumbent 
upon the Imperial Ottoman Government to pay moratory interest arises from 
the delay in the performance of the act, that is to say, the partial non-fullilment 
of the stipulations of the treaty of peace; this obligation arose indeed, it is true, 
from the treaty of 1879, but it proceeds ex post jacto from a new and acci¬ 
dental cause, namely, the failure of the Sublime Porte to carry out its contract 
as it pledged itself to do/’ 

2. The Imperial Ottoman Government, while admitting in explicit terms 
the general principle of the responsibility of States in the matter of the non- 
fulfilnient of their engagements, maintains, on the contrary, that in public 
international law moratory interest does not exist “unless expressly stipulated"; 
that a State “is not a debtor like other debtors," and that, without attempting 
to maintain “that no principle which is observed between individuals can be 
applied between States," the position sui generis of the State as a public Power 
must be taken into account . . . 

3. The questions of law involved in the present litigation, which has arisen 
between Stales as public Powers subject to international huv, and these ques¬ 
tions being within the province of public law, the law to be applied is public 
international law, or the law of nations, and the parlies rightly agree upon 
this point. 

4. The demand of the Imperial Russian Government is based upon the 
general principle of the responsibility of States, in support of which it has cited 
a large number of arbitral awards. 

The Sublime Porte, without disputing this general principle, contends that 
it is not subject to its application, but that Stales have the right to an excep¬ 
tional and privileged position in the special case of responsibility in the matter 
of money debts. 

It declares that the majority of the arbitral precedents cited are of no force, 
as they do not apply to this special category. 

The Imperial Ottoman Government remarks, in support of its point of view, 
that in theory there is a distinction between various responsibilities, according 
to their origin and according to their scope. These shades of difference occur 
especially in the theory of rc.sponsibilitics in the Roman law and in systems of 
law inspired by the Roman law. In the Ottoman Case attention is called to the 
following distinctions, some of which arc classic: Responsibilities arc, in the 
first place, divided into two categories, according as they arise from an act of 
violence or a quasi-act of violence, or front a contract. Among contractual 
responsibilities there is a further distinction, according as it is a question of 
obligations concerning a presiation of some kind other than a sum of money, 
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or a question of prestations of a purely pecuniary nature, of a money debt 
properly so-callcd. These various categories of responsibilities are not appre¬ 
ciated in civil law in absolutely the same manner, the circumstances giving 
rise to the responsibility as well as its consequences being variable. While in 
the matter of responsibilities arising from acts of violence no formality what¬ 
ever is necessary, in the matter of contractual responsibilities a demand in due 
form of law is always required. While in the matter of obligations concerning 
a prestation other than one involving a sum of money, as likewise in the matter 
of acts of violence the reparation for the damage is complete [lucrum cessans 
and damnum emer,{*cns), this reparation, in the matter of money debts, is re¬ 
stricted legally to interest on the sum due, which interest runs only from the 
date of the demand in due form of law. The intcrcsi-datna^es are called com- 
pcnsaiory, when they arc compensation for damage resulting from the act 
of violence or the non-fulfilment of an obligation. They are monitory interest- 
damages when they are caused by delay in the fulfilment of an obligation. 
I'inally, writers call moratory interest interest legally allowed in case of delay 
in the payment of money debts, thus distinguishing it from other interest which 
is sometimes added to the money valuation of damages, to fix the total amount 
of an indemnity, this last being called compensatory interest. 

These distinctions in civil law can be explained: in the matter of con¬ 
tractual responsibility one has the right to require greater promptness on the 
part of the other contracting party than the victim of an unforeseen act of 
violence could expect. In the matter of money debts, the difficulty of estimat¬ 
ing the consequences of the demand |.yc. delay] explains why the amount of the 
damages has been fixed legally. 

The argument of the Imperial Ottoman Government consists in maintaining 
that in public international law special responsibility, consisting in the pay¬ 
ment of moratory interest in case of delay in the settlement of a money debt, 
does not exist so far as a debtor State is concerned. The Sublime Porte does 
not dispute the responsibility of States if it is a question of compensatory inter¬ 
est, or of interest that might enter into the calculation of these compensatory 
interest-damages. The responsibility which the Sublime Porte refuses to ac¬ 
knowledge is the interest which may result, in the form of interest for delay or 
moratory interest, in the restricted sense, from delay in the fulfilment of a pe¬ 
cuniary obligation. 

It is necessary to investigate whether these various terms, these appellations 
invented by commentators, correspond to intrinsic ditlerences in the very 
nature of law, dilTcrences essentially juridical in the conception of responsibility. 
T he tribunal is of the opinion that all interest-damages are always reparation, 
compensation for culpability. From this point of view all interest-damages 
are compensatory, whatever name they may be given. Legal interest allowed 
a creditor for a sum of money from the date of the demand in due form of law 
is the legal compensation for the delinquency of a tardy debtor exactly as 
interest-damages or interest allowed in case of an act of violence, of a quasi- 
act of violence, of the non-fulfilment of an obligation, arc compensation for 
the injury suffered by the creditor, the money value of the responsibility of 
the delinquent debtor. Exaggeration of the consequences of civil-law distinc¬ 
tions in responsibility is the more inadmissible because in much recent legisla¬ 
tion there appears a tendency to lessen or abolish the mitigation w'hich the 
Roman law and its derivatives admitted in the matter of responsibility as to 
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money debts. It is certain, indeed, that all culpability, whatever may be its 
origin, is finally valued in money and transformed into obligation to pay; it 
all ends or can end, in the last analysis, in a money debt. The tribunal, there¬ 
fore, can not possibly perceive essential dilTcrences between various respon¬ 
sibilities. Identical in their origin—culpability—they are the same in their 
consequences—reparation in money. 

The tribunal is, therefore, of the opinion that the general principle of the 
responsibility of States implies a special responsibility in the matter of delay in 
the payment of a money debt, unless the existence of a contrary international 
custom is proven. 

The Imperial Russian Government and the Sublime Porte brought into their 
arguments a scries of arbitral decisions, which have admitted, allirmed and 
sanctioned the principle of the responsibility of Slates. The Sublime Porte 
considers nearly all of these decisions without any bearing on the pre.sent 
case, and eliminates even those in which the arbitrator has expressly allowed 
interest on sums of money. The Imperial Ottoman Government is of the 
opinion that in these cases it is a question of compensatory interest and sets 
them aside as having no bearing on the present litigation. The tribunal, for the 
reasons indicated above, is of the opinion, on the contrary, that there is no 
reason why the great analogy which exists between the different forms of re¬ 
sponsibility should not be taken into account; this analogy appears particu¬ 
larly close between interest called moratory and interest called compensatory. 
The analogy appears to be complete between the allowance of interest from 
a certain date upon valuing the responsibility in money, and the allowance of 
interest on the principal determined by agreement and remaining unpaid by a 
delinquent debtor. The only dilTcrcnce is that, in one case the interest is allowed 
by the judge, since the debt w'as not exigible, and in the other case the amount 
of the debt was determined by agreement and the interest becomes exigible 
automatically in case of demand in due form of law. . . . 

It remains to examine the question whether the Sublime Porte has any 
grounds for maintaining that a debtor Stale is not like other debtors, that it 
can not be a “debtor to a greater extent than it may have wished," and that 
by binding it with obligations which it has not stipulated, for example, the 
responsibilities of a private debtor, there is the risk of compromising its finances 
and even its political existence. 

When the tribunal has admitted that no essential differences distinguish 
the various responsibilities of States from each other, that all are resolved or 
finally may be re.solved into the payment of a sum of money, and that inter¬ 
national custom and precedents accord with these principles, it must be con¬ 
cluded that the responsibility of States can be denied or admitted only in its 
entirely and not in part; thenceforth it would not be possible for the tribunal 
to declare this responsibility inapplicable in the matter of money debts without 
extending this inapplicability to ail the other categories of responsibilities. 

If a State is condemned to compensatory interest-damages because of an 
act of violence or the non-fulfilment of an obligation, it is a debtor to a de¬ 
gree which it may not have voluntarily stipulated, even more so than in case 
of delay in the payment of a conventional money debt. As to the effects of 
these responsibilities upon the finances of a debtor State, they might indeed 
be just as serious, if not more so, if it were a question of interest-damages which 
the Sublime Porte calls compensatory, as when it is simply a question of 
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moratory interest in the restricted sense of the word. Moreover, however little 
the responsibility may imperil the existence of the State, it would constitute 
a case of force' niajcure which could be pleaded in public international law as 
well as by a private debtor. 

The tribunal is, therefore, of the opinion that the Sublime Porte, which has 
explicitly accepted the principle of the responsibility of States, has no grounds 
for demanding an exception to this responsibility in the matter of money debts 
by pleading its character of public Power and the political and financial con¬ 
sequences of this responsibility. 

5. To determine in what this special responsibility, which is incumbent 
upon a State debtor for a clear and exigible conventic^nal debt, consists, it 
is now necessary to examine, proceeding by analogy as in the case of the arbitral 
awards which have been pleaded, the general principles of public and private 
law in this matter, as much from the point of view of the extent of this re¬ 
sponsibility as of the contrary exceptions. 

All the private legislation of the Slates forming the European concert admits, 
as did formerly the Roman law, the obligation to pay at least interest for 
delayed payments as legal indemnity when it is a question of the non-fuifilinent 
of an obligation consisting in the payment of a sum of money fixed by con¬ 
vention, clear and exigible, such interest to be paid at least from the date of 
the demand made upon the debtor in due form of law. Some of this legisla¬ 
tion goes farther and considers that such demand is already made upon the 
debtor on the date when the debt falls due, or admits complete reparation for 
damages instead of simple legal interest. 

If most legislation, following the example of the Roman law, requires an 
express demand in due form of law, it is because the creditor on his part 
is in default for lack of diligence inasmuch as he does not demand payment 
of a clear and exigible sum. . . . 

Hence there is no occasion, and it would be contrary to equity, to assume 
that a debtor Slate is subject to stricter responsibility than a private debtor in 
most European legislation. Equity requires, as its theory indicates and as the 
Imperial Russian Government itself admits, that there shall be notice, demand 
in due form of law addressed to the debtor, for a sum which does not bear 
interest. The same reasons require that the demand in due form of law shall 
mention expressly the interest, and combine to set aside responsibility for more 
than simple legal interest. . . . 

When the tribunal recognized that, according to the general principles and 
custom of public international law, there was a similarity between the condi¬ 
tion of a State and that of an individual, which arc debtors for a clear and 
exigible conventional sum, it is equitable and juridical also to apply by analogy 
the principles of private law common to cases where the demand for payment 
must be considered as removed and the benefit to be derived therefrom as 
eliminated. In private law, the edecls of demand for payment arc eliminated 
when the creditor, after having made legal demands upon the debtor, grants 
one or more extensions for the payment of the principal obligation, without 
reserving the rights acquired by the legal demand (Toullicr-Duvergier, Droit 
fratii'ais. 111, 159, No. 256), or again, when “the creditor does not follow up 
the summons to the debtor,” and “these rules apply to interest-damages, and 
also to interest due for the non-fulfilment of an obligation ... or for delay 
in its fulfilment” (Duranton, Droit fran^v.is, X, 470; Aiibry and Rau, Droit 
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Civil (1871), IV, 99; Bcrney, De la demeure, etc., (Lausanne, 1886), 62; 
Windscheid, Lehrbuch des Pamiektenrechts (1879), 99; Deniolonibc, X, 49; 
Laronbicre J, Art. 1139, No. 22, etc.). 

In the relations between the Imperial Russian Government and the Sub¬ 
lime Porte, Russia therefore renounced its right to interest, since its Em¬ 
bassy repeatedly accepted without discussion or reservation and mentioned 
again and again in its own diplomatic correspondence the amount of the 
balance of the indemnity as identical with the amount of the balance of the 
principal. In other words, the correspondence of the last few years proves that 
the two parties interpreted, in fact, the acts of 1879 as implying that the pay¬ 
ment of the balance of the principal and the payment of the balance to which 
the claimants had a right were identical, and this implied the relinquishment of 
the right to interest or moratory interest-damages. 

The Imperial Russian Government can not, when the principal of the in¬ 
demnity has been paid or placed at its disposal, validly reconsider one-sidedly 
an interpretation accepted and practised in its name by its Embassy. 

In Conclusion: The arbitral tribunal, basing its conclusion upon the state¬ 
ments of law and fact w^hich precede, is of the opinion 

That in principle the Imperial Ottoman Government was liable to moratory 
indemnities to the Imperial Russian Government from December 31, 1890/ 
January 12, 1891, the date of the receipt of the explicit and regular demand 
for pay ment. 

But that, in fact, the benefit to the Imperial Russian Government of this 
legal demand having ceased as a result of the subsequent relinquishment by its 
Embassy at Constantinople, the Imperial Ottoman Government is not held 
liable to pay interest-damages by reason of the dates on which the payment of 
the indemnities was made. 

And, consequently, decides that a negative reply is made to question I of 
Article 3 of the compromis , , . 


Hudson, J., on Equity 

Excerpt from His Individual Opi.nton in The Diversion of 
Water from the Meuse Case 

P.CJJ., Scr. A/B, No. 70 (1937). 76 

What are widely known as principles of equity have long been considered to 
constitute a part of international law, and as such they have often been applied 
by international tribunals. Mcrignhac, Traite thcorique et pratique de VArbi¬ 
trage international (1895), 295; Ralston, Law and Procedure of International 
Tribunals (new ed., 1926), 53-57. A sharp division between law and equity, 
such as prevails in the administration of justice in some States, should find no 
place in international jurisprudence; even in some national legal systems, there 
has been a strong tendency towards the fusion of law and equity. Some inter¬ 
national tribunals are expressly directed by the compromis which control them 
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to apply “law and equity.” See the Cayu^^a Indians Case, Nielsen’s Report, 
307. Of such a provision, a special tribunal of the Permanent Court of Arbi¬ 
tration said in 1922 that “the majority of international lawyers seem to agree 
that these words are to be understood to mean general principles of justice as 
distinguished from any particular systems of jurisprudence.” Proceedings of 
the United States-Norwe^ian Tribunal (1922), 141. Numerous arbitration 
treaties have been concluded in recent years which apply to dilTcrences “which 
are justiciable in their nature by reason of being susceptible of decision by the 
application of the principles of law or equity.” Whether the reference in an 
arbitration treaty is to the application of “law and equity” or to justiciability 
dependent on the possibility of applying “law or equity,” it would seem to 
envisage equity as a part of law. 

The Court has not been expressly authorized by its Statute to apply equity 
as distinguished from law. Nor, indeed, docs the Statute expressly direct its 
application of international law, though as has been said on several occasions 
the Court is “a tribunal of international law.” Series A, No. 7, 19; Series A, 
Nos. 20/21, p. 124. Article 38 of the Statute expressly directs the application 
of “general principles of law recognized by civilized nations,” and in more 
than one nation principles of equity have an established place in the legal 
.system. The Court's recognition of equity as a part of international law is 
in no way restricted by the special power conferred upon it “to decide a case 
ex aequo ei bono, if the parties agree thereto.” Anzilotti, Corso di Diritto in- 
ternazionale (3rd cd., 1928), 108; Habicht, Power oi the International Judge 
to give a Decision ex aequo et bono (1935), 61 et sqq.; Lautcrpacht, Private 
Law Sources and Analogies of International Law (1927), 63 et sqq. Cf., 
Mon.skhcli, *dJequite en droit international moderne," 40 R.G.D.L (1933), 
347; Slrupp, “Le droit du juge international de statuer scion icquitcj* 33 
[Hague] Recueil (1930), 357 et sqq. It must be concluded, therefore, that 
under Article 38 of the Statute, if not independently of that Article, the Court 
has some freedom to consider principles of equity as part of the international 
law which it must apply. 

It would seem to be an important principle of equity that where two parties 
have assumed an identical or a reciprocal obligation, one party which is en¬ 
gaged in a continuing non-performance of that obligation should not be per¬ 
mitted to take advantage of a similar non-performance of that obligation by 
the other party. . . . 

The general principle is one of which an international tribunal should make 
a very sparing application. It is certainly not to be thought that a complete ful¬ 
filment of all its obligations under a treaty must be proved as a condition prece¬ 
dent to a State’s appearing before an international tribunal to seek an inter¬ 
pretation of that treaty. Yet, in a proper case, and with scrupulous regard for 
the limitations which are necessary, a tribunal bound by international law 
ought not to shrink from applying a principle of such obvious fairness. . . . 


Editor’s Note: The Sources of International Law. A problem of great prac¬ 
tical importance to courts. Foreign Office officials and international lawyers 
is that of determining what are the rules of international law on a given ques¬ 
tion at any particular time. Where do they look for evidence? What criteria have 
evidential value in distinguishing legally obligatory conduct of States from pat- 
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terns of State practice which arc not legally required? The problem is one of 
determining not why international law is binding (a problem with which it is 
frequently confused) but how it is created, which serves to provide criteria for 
determining whether we are confronted with a rule of law or a nonobligatory 
practice. 

Traditionally, the problem is phrased as one of discovering the ‘‘sources'’ of 
international law. Consult extensive bibliographies on sources of international 
Lw in Rousseau, I, 105 ff., 815, 889, 930; Lauterpacht’s Oppenheim (7th ed.), 
I, 22 ff. However, the word “sources” is ambiguous and the meaning assigned 
to it by various wTiters is often colored by their doctrinal predispositions as to 
the basis of legal obligation in international law. It will be of value to distin¬ 
guish various meanings attributed to the word. 

1. Confusion of sources w'ith basis of international law. Instead of attempt¬ 
ing to determine the procedures by which international law is created, writers 
have sought the “source” of international law^ in some theory as to the basis 
of obligation in international law', e. g., the law of nature. Positivist or Monist 
theories or an cxtrajuridical principle. Sec above. Sec. T, Lazare Kopclmanas, 
“Custom as a Means of the Creation of International Law,” 1937 
127-128; Max Sorensen, Lcs Sources du Droit International (1946), 13. 

2. Confusion of sources with causes of international law. Factors influenc¬ 
ing the development of international law such as reason, convenience, tradi¬ 
tion, policy, necessity, and concepts of justice or of social solidarity, have been 
labelled “material sources” of international law' by some writers. Important as 
these factors are in explaining w'hy international law has been created or de¬ 
veloped, they fail to provide working criteria by which to distinguish law from 
practice or from opinions of what the law should be. See S0rensen, op. cit., 
13-14; Rousseau, L 107-109. 

3. Confusion of sources with evidences of international law. The term “evi¬ 
dences of international law^” is itself ambiguous, sometimes referring to the 
substantive rules set forth in treaties, judicial decisions and State papers, and 
sometimes being confined to “documentary sources” in which the substantive 
rules of international law find expression. See Rousseau, 1, 109 IT. In the 
first sense “evidences of international law” is identical with international law 
and in the second meaning it may be taken literally as indicating where docu¬ 
mentary evidence of international law^ may be found. In neither sense does it 
reflect more than indirect light upon the problem of “sources.” 

4. For reasons of clarity and precision, it seems preferable to employ the 
term sources of international law in a formal sense as indicating the methods 
or procedures by which international law is created. Thus, when treaties arc 
referred to as one of the sources of international law, the reference should be 
regarded as indicating the treaty-making method; the substantive content of 
the treaty is international law (for the parties), or sometimes “evidence” of 
international law. vSee also L. Kopclmanas, **Essai d'une theorie des sources 
jormelles du Droit international " 2\ R.D.I. (dc La Pradclle, 1938), 101-150. 

These methods or procedures arc listed, without being precisely defined, 
in Article 38 of the vStatute of the International Court of Justice, above. For 
analyses of the jurisprudence of the Permanent Court of International Justice 
with reference to the sources of international law under the comparable Article 
38 of its Statute, see Manley O. Hudson, F.C././., 601-630; S0rensen, op, cit,; 
H. Lauterpacht, The Development oj International Law by the Permanent 
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Court oi International Justice (1934); Schwarzenbergcr, I (2nd ed. ), 8 fT. The 
experience of the two World Courts has demonstrated the wisdom of omitting 
from Article 38 a proposal that the categories there enumerated should be ap¬ 
plied in successive order, since a simultaneous application of treaties, cus¬ 
tomary rules of international law and judicial precedent is sometimes desirable. 
In practice, however, the hierarchy, proceeding from the more specific to the 
more general, has usually been followed, except that the Court has regarded 
its own judgments and opinions in previous cases as more than a “subsidiary 
means for the determination of rules of law.” 

Schwarzenbergcr, I (2nd ed.), xlvii, 8 IT., suggests that, implicit in the dis¬ 
tinction of Article 38 of the Statute between principal and subsidiary means 
(F^rcnch version: inoyen auxiliaire) for the determination of rules of law, may 
be found another hierarchy—a hierarchy of “law-determining agencies”: 
States, courts, writers. Hudson’s comment with reference to the hierarchy of 
sources would seem to apply also to the hierarchy of law-determining agencies 
{op, cit., 606): “If an applicable rule has been laid down by the parties in a 
convention, it will be controlling and the Court may not need to look further; 
if that is not the case, a sufficient guide may be found in the customary law; if 
resort to general principles of law' is necessary, however, the Court would 
naturally want to know at the same time how' these principles have been ap¬ 
plied by courts and how they have been evaluated in juristic writings.” 

In predicting the behavioi of judges and Foreign Olticc officials when they 
are confronted with a problem of determining what are the applicable rules 
of international Uuv, it is of value to know' that they tend to regard the pat¬ 
tern of State conduct as more authoritative than international jurisprudence 
and the latter as more authoritative than juristic w'riiings or doctrine. How¬ 
ever, viewing these categories collectively is of limited practical value in the 
most usual situations, viz., when the evidence of State conduct or official pro¬ 
nouncements is contlicting, when judicial opinions are contradictory and when 
writers disagree. In such situations what is the evidential value of the practice 
of a single State? Of the Circat Powers with w'orld-wide interests and respon¬ 
sibilities? Of the decisions of international as opposed to national courts? Of 
technically proficient, learned and impartial writers as opposed to a Stale paper 
of a single State? Sec Schwarzenbergcr, 1 (2nd ed.), 9-26, for further elabora¬ 
tion. “Determining the law” in such situations has a dual aspect: the judicial 
weighing of evidence by persons trained in the law permits them to reach 
conclusions as to existing law; and the conclusions reached may thcm.sclves 
be an active force in the further development of international law depending 
upon the “authoritativeness” of the pronouncement, which in turn depends 
upon w'hether the agency was oflicial or unofficial, national or international, 
partisan or relatively impartial, not excluding other appreciations. 

Treaties as a Source of International Law. A curious controversy persisted 
during the early part of the twentieth century over whether all treaties or only 
certain “law-making” treaties were sources of international law. Heinrich 
Triepel in his Volkerrecht unci Landesrecht (1899) distinguished between treat¬ 
ies which were of a contractual nature (Vertrui^e, traites-contrats) and “law¬ 
making” treaties {Vereinharungen, traites-lois) whose function was to estab¬ 
lish general rules of international law to govern the future conduct of the 
parties, only these latter being regarded as sources of international law. At 
times TriepePs distinction was confused with a distinction relating to the num- 
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ber of parties, bilateral treaties being regarded as contracts and multipartite 
treaties as “law-making.” Sec Sorensen, op, cit., 58-62; Rousseau, I, 134-141; 
Arnold D. McNair, “The Functions and Differing Legal Character of Treaties,” 
1930 B.Y.f.L., 100-118; J. G. Starke, “Treaties as a 'Source’ of International 
Law,” 1946 341-346. Both distinctions are based upon misconcep¬ 

tions of treaties as sources of international law. Thus the same treaty may in¬ 
clude, like the Treaty of Versailles of 1919, (1) provisions of a constitutional 
nature (Articles 1-26, League of Nations Covenant; Articles 387-427, Con¬ 
stitution of the International Labor Organization); (2) provisions of a “law- 
making” nature (e. g.. Articles 331 ff., internationalizing certain rivers); (3) 
provisions in the nature of administrative regulations (e. g.. Annex to Article 
88, dealing with the conduct of a plebiscite); and (4) provisions of a contrac¬ 
tual nature (e. g., Article 232 on reparations). Moreover, a bilateral treaty 
like the Anglo-American Treaty of Washington of May 8, 1871, which laid 
down the famous Alabama Rules” on obligations of neutral States, may be of 
a “law-making” nature. See Malloy, 1, 700. 703. 

Basically, the misconception with reference to treaties as sources of inter¬ 
national law arises from looking to their content rather than to their form. As 
Hudson observes, op. cit., 608: “Any instrument which creates obligations for 
the States which arc parties to it, which regulates the conduct of those States 
in any way, may be said to establish rules . . .” Thus, by the treaty-making 
procedure, every treaty is a source of legal obligation for the parties. The 
Permanent Court of International ,histice has shown no hospitality to the idea 
that only a limited category of “law-making” treaties are sources of inter¬ 
national law. f(L, 608-609; Sorensen, op. cit., 61-62. Distinctions, such as 
that of Laulerpachl's Oppenheim (7th cd.), 1, 27, between universal, general 
and particular internati(^nal law, properly refer to the generality of application 
of the rules rather than to intrinsic dilTerenccs in the method by which the 
rules became law. Varying conceptions as to the nature and scope of the term 
“international law” have also contributed to the confusion as to the sources 
of that law. Cj. Ruth D. Masters, JtucrnaiUmal Law in National C ourts ( 1932), 
18: “Generally .speaking, we may say that Anglo-American writers give the 
name international law' to lho.se rules only which have been accepted by all, 
or almost all States, w'hilc continental European writers usually define inter¬ 
national law' as the body of all those rules which are obligatory on two or 
several States in their relation with one another.” 

Sec F. Blaine Sloan, “The Binding Force of a ‘Recommendation’ of the 
General Assembly of the United Nations,” 1948 B.Y.I.L., 1-33, for the con¬ 
clusion that although, as a general rule General Assembly resolutions create 
no binding obligations in positive law, there arc circumstances under which 
they produce “important juridical consequences and possess binding legal 
force.” 

International Custom as a Source of International Law. Article 38 (1) of 
the Statute of the International Court of Justice directs the Court to “apply 
...(b) international custom, as evidence of a general practice accepted as 
law.” The curious drafting of this clause tends to distort the well-established 
distinction between practice or usage, which arc not obligatory, and customary 
international law which is w'hat the Court actually applies. C^f. Hudson, op. cit., 
609: “It is not possible for the Court to apply a custom; instead it can observe 
the general practice of Slates, and if it finds that such practice is due to a con- 
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ception that the law requires it, it may declare that a rule of law exists and 
proceed to apply it. The elements necessary arc the concordant and recurring 
action of numerous States in the domain of international relations, the con¬ 
ception in each case that such action was enjoined by law, and the failure of 
other States to challenge that conception at the time. The appreciation of these 
elements is not a simple matter, and it is a task for persons trained in law.” 
C/. Brierly (4th ed.), 60 ff.; Hans Kclscn, The Law of the United Nations 
(1950), 533. 

Theoretical difficulties connected with the methods or procedures by which 
customary rules of international law are created or evolve from nonobligatory 
practice often receive more attention than the fact that in a given case courts 
have relatively little dilllculty in determining whether or not an applicable rule 
of customary international law exists. C/., e. g.. The Lotus, The Scotia and The 
Paquete Hahana, above; the Oder Commission Case, below. Sprensen, op. cit., 
85, observes that the most characteristic feature of customary international law 
is that it is established not by acts directed expressly towards the creation of 
international law but by an appreciation {un raisormement) based upon ob¬ 
servation of the conduct of States, which, by deriving a general rule from 
conduct, is thd inverse of the traditional method by w hich courts apply a general 
rule to specific conduct. For the evidential value of a particular appreciation as 
to the existence of a rule of customary international law, reference must be 
made again to the hierarchy of law-determining agencies, above. 

Of the elements required for the creation or emergence of a customary rule 
of international law (see above, p. 25), the so-called ‘'material” elements 
present fewer difliculties than the “psychological” elements. Observations of 
the practice of States in given international situations permit conclusions as to 
whether conduct is concordant, general and consistent over a period of time. 
The period of time required may vary: the establishment of customary rules of 
international air law can have no temporal equivalent to the “immemorial” 
customs in certain fields. Cf, Helen Silving, “ ‘Customary Law': Continuity in 
Municipal and International Law',” 31 Iowa L.R. (1946), 614, 625. Variations 
from the concordance, generality or consistency of a practice are grist for 
judicial appreciations. The evidential value of abstentions, as distinguished from 
positive acts, with reference to the establishment of customary rules of inter¬ 
national law is dealt with in 1 he Paquete Ilahana, above; and in I'he Lotus, 
above, p. 12, the Court observes that “only if such abstention were based on 
their [States] being conscious of having a duty to abstain would it be possible 
to speak of an international custom.” See further, Kopelmanas, 1937 B.Y.LL., 
127-151; Rousseau, I, 815-862; Sorensen, op. cit., 84-111. 

The existence of a conception that a practice is required or forbidden be¬ 
fore a customary rule of international law may be said to exist—the opinio 
juris sive necessitatis —is one of the psychological elements which has created 
more difficulties in theory than in practice. See Sorensen, op. cit., 105 ff.; 
Silving, loc. cit., 622 ff.; Paul Guggenheim, ''Les deux elements de la coutume 
en Droit international,'* in La Technique et les Principes du Droit Public — 
Etudes en VHonneur de Georges Scelle (1950), 1, 275 ff. Thus, in the Lotus 
Case, by examining the practice of States in exercising criminal jurisdiction 
over foreigners and by noting the absence of protests by States against the 
exercise of such jurisdiction, the Court had little difficulty in concluding that 
the evidence failed to prove the existence of the opinio juris required for the 
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establishment of a customary rule of international law in the sense contended 
for by the French. Cf. Colomhian-Pcruvian Asylum Case, Judgment of No¬ 
vember 20, 1950, I.C.J, Reports, 1950, 266, 276-278, and Brij^gs in 45 
AJJ.L, (1951), 728-731. 

On the development of customary rules of international law from the re¬ 
iteration in numerous treaties of a particular principle, sec Sprensen, op. cit., 
95 ff. Cicorg Schwarzenberger, “The Inductive Approach to International 
Law," 60 Harvard L.R. (1946-47), 539, 563, suggests that more attention 
should be paid “to the remarkably widespread process of transformation of 
treaty law into international customary law" in such fields as treatment of for¬ 
eigners when the principle of treaty law comes to be regarded as so self-evident 
that it is discarded in drafting as redundant. 

The General Prineiples of Law. The tw'o World Courts have made sparing 
use of the authorization in Article 38 of the Statute to “apply . . . the general 
principles of law recognized by civilized nations." I'he Courts have been able 
to find the applicable law' in cases before them in treaties, in customary rules 
and principles of international law, and in judicial precedents, without express 
resort to the ambiguous formula of Art. 38, par. 1 (c) (Art. 38, par. 3 of the old 
Statute). For analyses of the meanings attributed by various writers to “the 
general principles of law'," see Rousseau, I, 889 IT.; wSorensen, op. eit., 123 IT. 
See also H. Lauterpacht, Private Law Sottrees and Analogies of International 
Law (1927). I'hus. the provision has variously been regarded as authorizing 
the Courts to apply legal analogies, natural law, general principles of justice, 
general principles of international law as opposed to specific rules of inter¬ 
national law, customary international law, general principles of positive national 
law, or comparative law. Rousseau, in his admirable analysis of the clause, 
op. cit., 889-929, points out that the drafting of Article 38 suggests that “the 
general principles of law" must be distinguished from international custom 
and ecjuity, and that the jurisprudence of international tribunals suggests that 
recourse to general principles of international law and to general principles of 
positive law accepted in foro domestieo has been recognized by States as a 
subsidiary means for the determination of rules of international law'. Thus, even 
aside from the treaty (i. e., the Statute) by which States conferred this authori¬ 
zation upon the International Court of Justice, the resort to general principles 
of law is an accepted judicial procedure which, though sparingly employed in 
practice, may, in effect, extend the scope or content of international law. The 
procedure, by which international tribunals are authorized to apply general 
principles of law or by which, if not specifically authorized, they apply them 
without being charged with execs de pouvotr, may thus be regarded as a true, 
if subsidiary, “source" of international law. See, for example, the Chorzow 
Factory (Jurisdiction) Ca.se, P.C.J.J., Scr. A, No. 9 (1927), 31, where the 
Permanent Court of International Justice, rejecting a Polish plea to its juris¬ 
diction, observed: “It is, moreover, a principle generally accepted in the juris¬ 
prudence of international arbitration, as well as by municipal courts, that one 
Party [Poland] cannot avail himself of the fact that the other IGermany] has 
not fulfilled some obligation or has not had recourse to some means of re¬ 
dress, if the former Party has, by some illegal act, prevented the latter from 
fulfilling the obligation in question, or from having recourse to the tribunal 
which would have been open, to him.” 

Judicial Decisions as a Source of International Law, 1. Decisions of Inter-- 
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national Courts. The substantive rules contained in a treaty or an international 
custom may be regarded as “international law” or as direct “evidence” of inter¬ 
national law. The decision of an international court is not itself a rule of inter¬ 
national law but is direct evidence of the existence of a rule of international 
law. Frequently, it is no more. At times, however, a realistic examination of 
the decision reveals that the court, although ostensibly finding and applying 
existing law, extended the metes and bounds of exisling international law with 
the result that the decision, regarded as an international judicial procedure, may 
not inaccurately be termed a ‘‘source” of international law. As Lauterpacht 
observes, “the distinction between the evidence and the source of many a rule 
of law is more speculative and less rigid than is commonly supposed. ... It 
is not of the slighle.st importance whether the pronouncements of the Perma¬ 
nent Court are evidence or source of international law so long as it is clear 
that their substance by show'ing what arc rules of international law is identical 
with rules of international law.” H. Lauterpacht, The Development of Inter¬ 
national Law hy the Permanent Court of International Justice (1934), 10. 
Moreover, as Sorensen observes {(»p. cit., 155), unlike the establishment of 
an international custom, which requires the repetition, continuity and general¬ 
ity of a series of analogous acts, a single judicial decision is often sufficient 
to exert a peremptory inilucncc on a judge. Sec his analysis of judicial precedent 
as a source of international law. /V/., 153-176. Although ordinarily it is not to 
an individual decision of an international court, but to a collective body of in¬ 
ternational jurisprudence that one looks for evidence of international law, one 
may agree with Gardner that, “with the exception of treaties, the decisions 
of the Permanent Court arc now' the most powerful inllucnce in the develop¬ 
ment of international public law'.” John C. Gardner. “Judicial Precedent in the 
Making of International Public Law,” J.C.L., 3rd Scr., XVII (1935), 251- 
259. As far as the practice of the two World Courts is concerned, Article 59 of 
the Statute lias not prevented tliem from frequent citation of their own de¬ 
cisions and advisory opinions (on a basis of parity) as precedents and they 
have also cited the judicial decisions of other international tribunals. See Hud¬ 
son, P.C.I.J., 612 If., and works cited above. 

2. Decisions of National Courts, although seldom cited by the two World 
Courts, may serve, subject to limitations, as evidence of national practice and, 
at times, as evidence of customary international law-. They arc not sources of 
international law in the sense of creating rights and obligations under inter¬ 
national law. Moreover, they are not always evidence cither of national practice 
or of customary international law. Thus a decision of the Supreme Court of 
the United States may or may not reflect the attitude of the Department of 
State on a question of international law. To the extent that it docs, the practice 
of the United States is clearly revealed and may serve as one of the elements 
required, concordantly with the practice of other Stales, for the development 
of an international custom. Where a national court dilTcrs from its own execu¬ 
tive on a question of international law, the decision, while failing to rellect 
the practice of the national Foreign Office, may conceivably be impartial evi¬ 
dence of customary international law. Sec further on the evidential value of 
decisions of national courts, Hudson, Workint^ Paper on Article 24 of the 
Statute of the International Law Commission, cited; Schwarzenberger, I (2d 
ed.), 12—13; H. Lauterpacht, “Decisions of Municipal Courts as a Source of 
International Law,” 1929 B,YJ,L., 65-95. 
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Doctrine. As Politis and de Lapradelle have observed in the Introductions 
to their Recueil des Arbitrages Internationaux, I (1905), xlvii ff., II (1923), 
xxxiii, the early period of modern arbitrations is distinguished by the large 
role assigned to doctrine—the opinions of writers—in the absence of an in¬ 
ternational jurisprudence. Cf. Sorensen, op. cit., 179 IT. Article 38 of the 
Statute of the World Court in instructing it to “apply ... the teachings |Fr.: 
la doctrine] of the most highly qualified publicists of the various nations, as 
subsidiary means for the determination of rules of law'’ really refers the Court 
to a body of evidence of those rules rather than to a source which it may 
“apply.” Although the Permanent Court of International Justice never cited an 
individual work on international law, it has made sparing references to “teach¬ 
ing” and “doctrine.” Cf. S0rensen, op. cit., 177-190; Rousseau, I, 816-823; 
West Rand Central Gold Mining Co. v. The King, below, p. 219. 

Eejuity. On the distinction between the normal function of equity in the 
interpretation and application of international law and the conferring upon a 
court of the power to decide ex aequo et hono (in equity and good conscience 
or fairness), sec Hudson, P.C.I.J., 615-621; J. B. Moore, Collected Papers, 
VII, 322 IT.; Schwarzenberger, I, 392 fT.; Lautcrpacht, The Fiinctum of Law in 
the International Community, 313 ff.; Nielsen's Report, 51—72 (arguments 
of counsel in Eastern Extension Telegraph Co. Case) \ Sdrensen, op. cit., 191- 
209; Rousseau, I, 930-950, and works there cited. In the latter case, unlike 
the former, the agreement of the parties is required to confer upon an inter¬ 
national court the jurisdiction to apply principles independent of, or perhaps 
even contrary to, existing law. The three gradations may perhaps be expressed 
as (1) the tempering of a strict application of the law by equitable considera¬ 
tions which arc themselves a part of international law (sec Individual Opinion 
of Hudson, J., in Waters of the Meuse Case, above); and authorizing the 
court (2) to fill in the gaps of international law or (3) to disregard existing 
law and to find a more equitable principle to apply. So far the Court has given 
no decision ex aequo et hono. If it did, the decision would be a direct source 
of international law' for the parties but might well remain a lex specialis. 

For examples of awards decided ex aequo et bono by previous agreement 
of the parties, see Arbitral Award of December 1, 1933 (Francc-Switzerland, 
Free Zones of Upper Savoy) by Undem, Baldwin, Lopez Olivan, P.C.I.J., Ser. 
E, No. 10, pp. 106-127; Guatemala-Honduras Boundary Arbitration, 1933, 
Annual Digest, 1933-34, Case No. 46. 

Evidence of International Law. Article 24 of the Statute of the U.N. Inter¬ 
national Law Commission provides that the Commission “shall consider ways 
and means for making the evidence of customary international law more readily 
available, such as the collection and publication of documents concerning 
State practice and of the decisions of national and international courts on ques¬ 
tions of international law, and shall make a report [Fr.: fait rapport] to the 
General Assembly on this matter.” U.N. Doc. A/519, Resolution 174 (II) 
of the General Assembly. See, for a bibliography prepared by the U.N. Secre¬ 
tariat pursuant to Article 24, Ways and Means of Making the Evidence of 
Customary International Law More Readily Available, U.N. Doc. A/CN,4/6, 
7 March 1949, 114 pp. Sec also Working Paper by Manley O. Hudson on 
Article 24, A/CN.4/16, 3 March 1950, discussion thereof by International 
Law Commission, A/CN.4/SR. (1950), and Report of the International Law 
Commission Covering Its Second Session, A/CN.4/34, 2 August 1950. 
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Codification of International Law. The term “codification of international 
law” has traditionally been employed in three senses: (1) “the harmonizing 
of the municipal law of various countries by the preparation and enactment 
of uniform statutes,” i. e., an international standard such as is provided by draft 
conventions of the International Labor Organization; (2) ‘‘a systematic re¬ 
statement” of existing customary international law, i. c., “ascertaining and de¬ 
claring the existing rule of international law, irrespective of any cjuestion as to 
whether the rule is satisfactory or unsatisfactory, obsolete or still adequate to 
modern conditions, just or unjust”; and (3) developing, amending and improv¬ 
ing the law as it is restated, a frankly legislative procedure. C /. Manley O. 
Hudson, “The Prospect for International Law in the Twentieth Century,” 
10 Cornell L.Q. (1925), 419, 441 IT.; Sir Cecil Hurst, “A Pica for the Codifi¬ 
cation of International Law on New Lines,” Grot ins Society, Transactions for 
J946, 135, 146 IT. See extensive bibliographies on the codification of inter¬ 
national law in Louis B. Sohn, Cases and Other Materials on World Law 
(1950), 461-464; Lauterpacht’s Oppenheim (7ih cd.), I. 53-66. 

I'he Committee on the Progressive Development of International Law and 
its Codification, set up by the United Nations General Assembly, resolved the 
controversy between the second and third meanings of codification in the 
Statute of the International Law Commission. By Article 15 of that Statute, 
adopted by the General Assembly on November 21. 1947, “the expression 
‘codification of international law’ is used for convenience as meaning the 
more precise formulation and systematization of rules of international law 
in fields where there already has been extensive State practice, precedent and 
doctrine”; while “the expression ‘progressive development of international 
law’ is used for convenience as meaning the preparation of draft conventions 
on subjects which have not yet been regulated by international law or in regard 
to which the law has not yei been sufficiently developed in the practice of States.” 
C/. Statute of the International Law Commission, U.N. Yearbook, 1947- 
48, 211; 42 A.J.I.L. (1948), Supp., 2. Although differing procedures were 
prescribed for the two methods, the Committee recognized that the terms “codi¬ 
fication” and “progressive development” are “not mutually exclusive”; and, 
observes a Secretariat Memorandum, “it may be assumed that there was no 
intention that the Commission should limit itself, in the matter of codification, 
to mere recording, in a systematized form, of the existing law, i. c., of the law 
as to which there exists an agreed body of rules.” Survey of International Law 
in Relation to the Work of Codification of the International Law Commission, 
U.N. Doc. A/CN.4/I, 5 November 1948, pp. 3, 4. See further the Summary 
Records of the Committee on the Progressive Development of International 
Law and its Codification, A/AC. 10/SR. (1947). Of supporting documents, 
the following Secretariat memoranda should be consulted: Historical Survey 
of Development of International Law and Its Codification by International 
Conferences, A/AC. 10/5, 29 April 1947 (reprinted with other documents in 
41 AJJ.L. (1947), Supp. 29-147); Bibliography on the Codification of In¬ 
ternational Law, A/AC. 10, 6, 2 May 1947, 14 pp. Sec also Yuen-li Liang, 
“The General Assembly and the Progressive Development and Codification 
of International Law,” 42 A.J.I.L. (19^48) 66-97. 

The summary records of the International Law Commission and supporting 
documents and bibliographies are classified as U.N. Docs. A/CN.4/ . These 
valuable materials, the documentation of The Hague Conference of 1930 for 
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the Codification of International Law, and the outstanding contributions of the 
Harvard Research in International Law arc referred to throughout this volume. 

III. RE1.AT10N OF INTERNATIONAL LAW TO MUNICIPAL LAW 

[Si c* The Pa(iuete llabana, alxne, j). 30; West Rand Central Gold Mining 
Co. V. The King, below, p. 218.] 

Morlcnsen v. Peters 

Great Britain, High Court of Justiciary of Scoiland, 1906 

8 Session Cases, 5th Scries, 93 

[Ed.: The economic and political ramifications of this famous case throw light 
upon the legal issues involved as well as upon some aspects of the relation be- 
tween international law and international politics. “Trawl fishing had been 
brought to a high degree of elficieney, and British trawlers gradually came to 
fish far away from home, in the waters in the vicinity of Iceland and the Faroe 
Islands, in the White Sea, and the sea adjoining Portugal and Spain, while the 
North Sea. properly speaking, became more and more depleted. As a result, 
the trawl-fishing industry desired that the territorial belt of other Powers should 
be as restricted as possible, while the local coastal fishing industry (mostly poor 
fishermen and small enterprises) wanted exclusive national fishery limits as 
extensive as possible in order to be protected against foreign encroachments. 

. . . Thus Great Britain was confronted with the dilficult task of making pro¬ 
tective regulations which would be effective enough, on the one hand, to pro¬ 
tect her own coastal fisheries, but which, on the other hand, w'ould have no 
prejudicial effect on the interests of the British trawl-fishing industry” olf the 
coasts of other States. Stefan A. Riescnfeld, Protection of Coastal Fisheries an- 
der International Law (Carnegie Endowment for International Peace, 1942), 
152, Cf. Thomas Wemyss Fulton, The Sovereignty oj the Sea (1911), 698 ff.; 
Christopher B. V. Meyer, 'J he Extent of Jurisdiction in Coastal Waters 
(1937), 116 ff. (much of which is copied from f'ulton). 

By the Herring Fishery (Scotland) Act, 1889, 52 & 53 Viet., C. 23, trawl¬ 
fishing was forbidden “w ithin 3 miles of low-w^atcr mark of any part of the coast 
of Scotland” (sec. 6) and, by section 7: “The Fishery Board may by bye-law 
. . . direct that the methods of fishing known as beam trawling and otter 
trawling shall not be used within a line drawn from Duncansby Head, in Caith¬ 
ness, to Rattray Point, in Aberdeenshire, in any area . . . to be defined in said 
bye-law . . .” Bye-law No. 10, made in 1892 by the Fishery Board for Scot¬ 
land declared “that the foregoing provision shall apply to the whole of the area 
above specified,” /. e., the Moray Firth, the distance between whose named 
headlands was more than seventy miles. 

In order to dodge the prohibitions of the Act and bye-law, certain British 
trawlers resorted to the subterfuge of registering their vessels under the Nor- 
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wegian flag and continued their trawling activities in the Moray Firth on the 
assumption that British legislation had no application to foreign-flag vessels 
beyond the three-mile limit. Fulton, op, cit., 729, notes that the vessels con¬ 
tinued to be English owned and operated, a foreigner being ‘‘nominally in 
charge of the vessel ... in order to comply with the registration laws, but 
often, or usually, occupying a humble position, such as cook.” The ‘‘fishing 
master,” in real control, and most of the crew were English. By 1905 there 
were about thirty of these “pseudo-foreign” trawlers fishing in the Moray Firth, 
to the resentment of the linc-fishermcn and the honest Scottish trawlers, while 
the number of “genuine” foreign trawlers had diminished from nine in 1903 
to two in 1905. Id., 722. Cf, Great Britain, ParUamentarv Debates, 4th Series, 
Vol. 169, col. 985 fL, 993; Vol. 196, cols. 213-244. 

The case of Mortensen v. Peters, which follows, was thus a test case of the 
extent of British jurisdiction to prohibit trawl-fishing in the Moray Firth, ir¬ 
respective of the nationality of the offender or of the vessel. Cf. A. H. Chartcris, 
“Recent International Disputes regarding Territorial Bays,” International Law 
Association, Report of the 27th Conference (Paris, 1912), 107-127, and his 
earlier paper, “Territorial Jurisdiction in Wide Bays,” id., Report of the 23rd 
Conference (Berlin, 1906), 103-132. The case is also discussed by Fulton, 
op. cit,, 723 ff., and Meyer, op. cit., 138 ff.] 

[The appellant argued]—The appellant was a Dane, and the trawler of which 
he was master was registered in Norway. Denmark was, but Norway was not, 
one of the signatory powders to the North Sea Fisheries Convention of 1883. 
The spot where the appellant was charged wath having contravened the statutes 
and bye-laws libelled was outside a line drawn three miles from the adjacent 
coast, and also more than three miles outside a straight line drawn across the 
Moray Firth “in the part nearest the entrance at the first point where the width 
does not exceed ten miles.” (1) The statutes and bye-laws alleged to have been 
contravened, being British municipal legislation, only conferred jurisdiction 
over (a) British subjects, and (b) Foreign subjects within British territory. The 
universality of the language of sec. 10 (4) of the Act of 1895—“any person” 
—was subject to construction. It meant “any person over whom our courts have 
jurisdiction.” In interpreting a statute, it was not to be presumed that the Legis¬ 
lature either meant to exceed its jurisdiction or to violate the established rules 
of international law. The general rule was that legislation w^as primarily terri¬ 
torial. It might apply to British subjects outside British territory, but it could 
never be intended to extend to foreigners outside British territory ... In de¬ 
termining whether a spot was within British territory, our Courts (in the ab¬ 
sence of express legislative enactment or judicial decision) applied the prin¬ 
ciples of international law, which was part of our common law'. By international 
law territorial jurisdiction ended at the three-mile limit, subject to the exception 
of bays intra fauces terrae. The locus in quo was not intra fauces terrae, as that 
expression had been interpreted by the authorities. . . . 

Lord Justice-General. —The facts of this case are that the appellant 
being a foreign subject, and master of a vessel registered in a foreign country, 
exercised the method of fishing known as otter-trawling at a point within the 
Moray Firth, more than three miles from the shore, but to the west of a line 
drawn from Duncansby Head, in Caithness, to Rattray Point in Aberdeenshire; 
that being thereafter found within British territory, to wit, at Grimsby, he was 




54 


THE LAW OF NATIONS 


summoned to the Sheriff Court at Dornoch to answer to a complaint against 
him for having contravened the 7th section of the Herring Fishery Act, 1889, 
and the bye-law of the Fishery Board, thereunder made, and was con¬ 
victed. . . . 

1 apprehend that the question is one of construction, and of construction 
only. In this Court w^have jlpjjlil]g^^_do with the question of vvhether the 
LegislaTuTT^as pr^ whai foreign po wers may consider a usurpa- 

lloiTTn a with them. Neither are wc a tribunal sitting to decide whether 

^iTT^of the Legislature is vires as in contravention of generally acknowl¬ 
edged principles of international law. For us an Act of Parliament duly passed 
bywords and Commons and assented to by the King, is supreme, and we are 
bound to give effect to its terms. The counsel for the appellant advanced the 
proposition that statutes creating offences must be presumed to apply only (1) 
to British subjects; and (2) to foreign subjects in British territory; and that 
short of express enactment their application shtniki not be further extended. 
The appellant is admittedly not a British subject, which excludes (1 ); and he 
further argued that the locus delicti, being in the sea beyond the three-mile 
limit, was not within British territory; and that consequently the appellant w'as 
not included in the prohibition of the statute. Viewed as general propositions 
the two presumptions put forward by the appellant may be taken as correct. 
This, however, advances the matter but little, for like all presumptions they 
may be redargued, and the question remains whether they have been redargued 
on this occasion. 

The first thing to be noted is that the prohibition here, a breach of which 
constitutes the offence is not an absolute prohibition against doing a certain 
thing, but against doing it in a certain place. Now, when the Legislature, using 
words of admitted generality,—‘it shall not be law'ful," etc., ‘iZvery person 
who,” etc.—conditions an offence by territorial limits, it creates, I think, a 
very strong inference that it is, for the purposes specilied, assuming a right to 
legislate for that territory against all persons whomsoever. This inference 
seems to me still further strengthened w'hen it is obvious that the remedy to the 
mischief sought to be obtained by the prohibition would be either defeated or 
rendered less effective if all persons whosoever were not affected by the enact¬ 
ment. It is obvious that the latter consideration applies in the present case. 
Whatever may be the views of anyone as to the propriety or expediency of 
stopping trawling, the enactment shew's on the face of it that it contemplates 
such stopping; and it would be most clearly ineffective to debar trawling by 
English subjects while the subjects of other nations were allowed so to fish. 

It is said by the appellant that all this must give way to the consideration 
that International Law has firmly fixed that a locus such as this is beyond 
the limits of territorial sovereignty, and that consequently it is not to be thought 
that in such a place the Legislature could seek to affect any but the King’s 
subjects. 

It is a trite observation that there is no such thing as a standard of inter¬ 
national law extraneous to the domestic law of a kingdom, to which appeal may 
be made. International law, so far as this Court is concerned, is the body of 
doctrine regarding the international rights and duties of states which has 
been adopted and made a part of the law of Scotland. Now, can it be said to 
be clear by the law of Scotland that the locus here is beyond what the Legis- 
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lature may assert right to affect by legislation against all whomsoever for the 
purpose of regulating methods of fishing? 

I do not think I need say anything about what is known as the three-mile 
limit. It may be assumed that within the three miles the territorial sovereignty 
would be sufficient to cover any such legislation as the present. It is enough 
to say that that is not a proof of the counter proposition that outside the three 
miles no such result could be looked for. The locus although outside the three- 
mile limit, is within the bay known as the Moray Firth, and the Moray Firth, 
says the respondent, is intra fauces terrae. Now, I cannot say that there is any 
definition of what fauces terrae exactly are. But there arc at least three points 
which go far to shew that this spot might be considered as lying therein. 

1st. The dicta of the Scottish institutional writers seem to show that it would 
be no usurpation, according to the law of Scotland, so to consider it. . . . 

2d. The same statute puts forward claims to what are at least analogous 
places. If attention is paid to the schedule appended to section 6, many places 
will be found far beyond the three-mile limit—c. g., the Firth of Clyde near its 
mouth. I am not ignoring that it may be said that this in one sense is proving 
idem per idem, but none the less I do not think the fact can be ignored. 

3d. There are many instances to be found in decided cases where the right of 
a nation to legislate for waters more or less landlocked or landcmbraced, 
although beyond the three-mile limit, has been admitted. They will be found 
collected in the case of the Direct United States Cable Company v. Anglo- 
American Telegraph Company, 2 A.C. 394 [1877], the bay there in question 
being Conception Bay, which has a width at the mouth of rather more than 20 
miles. 

It seems to me therefore, without laying down the proposition that the 
Moray Firth is for every purpose within the territorial sovereignty, it can at 
least be clearly said that the appellant cannot make out his proposition that 
it is inconceivable that the British Legislature should attempt for fishery regu¬ 
lation to legislate against all and sundry in such a place. And if that is so, 
then I revert to the considerations already stated which as a matter of construc¬ 
tion made me think that it did so legislate. . . . 

I am therefore of opinion that the conviction was right, that both ques¬ 
tions should be answered in the aflirmative, and that the appeal should be 
dismissed. 

[Concurring opinions omitted.] 

The Court answered both questions in the affirmative, and dismissed the 
appeal. 

[Ed.: Apparently as a result of the unanimous decision of a full bench of 
twelve judges in Mortensen v. Peters, foreign trawlers kept out of the Moray 
Firth for a short time. However, in January 1907 “six masters, all foreigners, 
of trawlers registered in Norway, were charged at Elgin Sheriff Court w'ith 
thirteen separate contraventions of the bye-law, committed ... at various 
distances from about five to twelve miles from the coast'’ in the Moray Firth. 
Upon conviction, fines were imposed and five of the men went to prison. 
Fulton, op, cit., 121 \ Parliamentary Papers, 4th Series, Vol. 169, col. 985. 
Diplomatic protests by the Norwegian and Swedish Governments led the 
British Government to release the men and to consider repayment of the fines. 
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Id., col. 988. In a debate which followed in the House of Lords, on February 
21, 1907, Lord Fitzmaurice, for the Foreign Office, observing that the ques¬ 
tion “involves the most difficult of all legal matters, the conflict of municipal 
and international law," stated {id., cols. 988, 989): 

. . . The facts, from the point of view of the Norwegian Government, were 
that Norwegian subjects fishing in extraterritorial waters, as they had a right to do, 
were fined anti imprisoned by the authorities of a friendly Power. . . . 

I pass to the position of the Foreign Ofiicc. The jurisdiction which is exercised 
bv a State over its merchant or trading vessels upon the high seas is conceded to it 
in virtue of its ownership of them as property in a place where no local jurisdiction 
exists, therefore, the first thing, in these cases, the Foreign Ofiice has to ask is. 
Was there or was there not, territorial jurisdiction in the place where the alleged 
events occurred? In regard to that I can certainly say that according to the views 
hitherto accepted by all the Departments of the Ciovernment chiefly concerned— 
the Foieign Office, the Admiralty, the Colonial Ofiice, the Board of Trade, and the 
Board of Agriculture and Fisheries—and apart from the provisions of special trea¬ 
ties, . . . territorial waters are:—First, the waters which extend from the coast¬ 
line of any part of the territorv of a State to three miles from the low-water mark 
of such coastline; secondly, the waters of bays the entrance to which is not more 
than six miles in width, and of which the entire land boundary forms part of the 
territory of a State. By custom, however, and by Treaty and in special convention 
the six-mile limit has frequently been extended to more than six miles. 

He did not question that the judges in Mortensen v. Peters were bound to 
arrive at the decision they reached, but added that the court “clearly saw that 
there was an international aspect to this question which a Court of law' could 
not deal with under municipal law, but which must be left to the Foreign 
Office to deal with through the ordinary methods of diplomacy.” Id., col. 991. 
Subsequently, the Marquess of Lansdowne, observing in the House of Lords 
on March 12, 1907, that in the Mortensen Case the court had done its duty, 
added: ‘Tl seems to me that His Majesty's Government also dealt wisely and 
appropriately with the case when they directed that the masters of the vessels 
should be released and that the fines should not be enforced, because it is 
clear that municipal legislation of this kind could not be enforced against 
foreigners found outside the territorial waters of this country.” Id., Vol. 170, 
col. 1379. 

The expression of these views was to prove embarrassing to counsel for 
the British Government in the North Atlantic Coast Fisheries Arbitration 
with the United States in 1910. See Proceedini^s in the North Atlantic ('oast 
Fisheries Arbitration (1910), (S. Doc. 870, 61st Cong., 3rd Sess., 1912, IX, 
455 fT. and XI, 1902 fT., British Oral Arguments); Charteris “Recent Inter¬ 
national Disputes regarding Territorial Fiays,” cited, 114fT. Moreover, the 
reluctance of the British Government to claim the Moray Firth as territorial, 
a position which might have been justified on the principle of international 
law dealing with “historic bays” (see below, p. 288), was countered by an 
equivalent reluctance on the part of the Norwegian Government to take a 
position which might prevent the Norwegians from declaring Norwegian fiords 
territorial so as to exclude foreign fishermen. The Norwegian Government 
therefore informed the British Foreign Office that, while reserving “the right 
possessed by Norwegians in common with other foreign vessels, according to 
international law, of fishing off the coasts of . . . [foreign States 1 outside 
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territorial waters,” the Norwegian Government had issued orders warning 
“all owners of Norwegian trawlers fishing in the Moray Firth to cease from 
doing so and not to expect the support of their Government in case of pro¬ 
ceedings taken against them in Scotland” (as reported to the House of Lords 
by Mr. Runciman for the Foreign Office on March 4, 1907. Mr. Runciman 
also stated: “The Act of Parliament as interpreted by the High Court of 
Justiciary is in conflict with international law.”) Parliamentary Debates, 4th 
scries, Vol. 170, col. 472. See also the statement of Sir Edward Grey, July 8, 
1908, id., Vol. 191, cols. 1769 IT. Cf. Riescnfeld, op. cit., 138 IT.; Fulton, op. 
cit., 730 IT.; Meyer, op. cit., 143 fT. 

At the time of writing this note, the Ani;lo-Norwc^ian Fisheries Case, in 
w'hich the International Court of Justice is asked by the FJrilish Government 
“to declare [inter alia\ the principles of international law to be applied in de¬ 
fining the base-lines, by reference to which the Norwegian Government is en¬ 
titled to delimit a fisheries zone” extending seaward, is pending before that 
Court. I.C.J. Reports, 1949, 233.] 


The Grcco-Bulgarian “Communities” 

Advisory Opinion, Permani-nt Court of International 
Justice, 1930 

Scr. B, No. 17, 32 


[Ed.: By a Convention between Greece and Bulgaria respecting Reciprocal 
Emigration, signed at Neuilly-sur-Seine, November 27, 1919, provision was 
made for the establishment of a Mixed Commission to facilitate exchanges of 
population and to fix conditions of emigration and of liquidation of real prop¬ 
erty. Diflerenccs of opinion arising as to the interpretation of the Conven¬ 
tion were eventually referred by the Council of the League of Nations to the 
Permanent Court of International Justice in the form of questions upon which 
an advisory opinion was requested. Only the fifth question drawn up by the 
Greek Government is reproduced here.] 

[The Court.' ] ... 5. ‘7/ the application of the Convention of Nenilly is 
at variance with a provision of internal law in force in the territory of one of 
the two Signatory Powers, which of the conflicting provisions should he pre¬ 
ferred—that of the law or that of the Convention?'’ 

In the first place, it is a generally accepted principle of international law 
that in the relations between Powers who arc contracting Parties to a treaty, 
the provisions of municipal law cannot prevail over those of the treaty. 

In the second place, according to Article 2, paragraph 1, and Article 15 of 
the Grcco-Bulgarian Convention, the two Governments have undertaken not 
to place any restriction on the right of emigration, notwithstanding any mu- 

«[Ed.: Anzilotti, President: Huber, Loder, Nyholm, de Biislaniantc, Altamira, Oda, 
Pessoa, Fromageot, Hurst, Judges: Yovanovitch, Deputy-Judge; Caloyanni, Papazoff, 
Judges ad hoc.] 
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nicipal laws or regulations to the contrary, and to modify their legislation in 
so far as may be necessary to secure the execution of the Convention. 

In these circiimslances, if a proper application of the Convention were in 
conflict with some local law, the latter would not prevail over the Convention. 

For THF.sr. Reasons, the Court is unanimously of opinion that the answers 
to the c]uestions submitted to it are as follows:. . . 

5. Should a proper application of the Convention be in conIVict with some 
local law, the latter would not prevail as against the Convention. . . . 

Some Constitutional Provisions 

Germany, Basic Law For the Federal Republic of 
Germany, the “Bonn Constitution” 1949 

Pcasice, III, 604 

Article 25, The general rules of international law shall form part of federal 
law. They shall take precedence over the laws and create rights and duties di¬ 
rectly for the inhabitants of the federal territory * 


Italy, Constitution of I94S 


Pcuslce, II, 280 

Article 10. The Italian juridical system conforms to the generally recognized 
principles of international law. 

The juridical status of the foreigner is regulated by law in conformity with in¬ 
ternational rules and treaties. . . . 

"[Ed.: Cj. Article 4 of the German Constitution of 1919 (Weimar): “The generally 
recognized rules of international law are binding as constituent parts of the law of the 
German Reich." Comparable .provisions were incorporated in Article 9 of the Austrian 
Constitution of 1920, Article 4 of the Estonian C onstitution of 1920, and Article 7 of 
the Spanish Constitution of 1931. Cf. Dareste, Les Constitutions Modernes. Article 5 
of the Draft Constitution for East (Communist) Germany (1949), provided: “The gen¬ 
erally recognized principles of international law shall be binding upon the sovereign 
State and its citizens. . . Pcaslee, III, 628. No comparable provisions appear in the 
constitutions of other Soviet satellites.! 
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Korea, Constitution of 1948 

Peaslee, II, 339 

Article 7. The duly ratified and published treaties and the generally recog- 
ni/xd rules of international law shall be valid as a binding constituent part of 
the law of Korea. The status of aliens shall be guaranteed within the scope of 
international law and international treaties. 

The Philippines, Constitution of 1935, as Amended 


Pcaslcc, 11, 793 

Article 11, Sec, 3. The Philippines renounces war as an instrument of national 
policy, and adopts the generally accepted principles of international law as 
part of the law of the Nation, 

[Eo,: Cj. the following excerpts from decisions of the Philippines Supreme 
Court embodied in Reply of the Philippines Government of December 12, 

1949, to International Law Commi.ssion, U.N. Doc. A/CN.4/19, 23 March 

1950, p. 62: 

“The rules and regulations of the Hague and Geneva Conventions form 
part and are wholly based on the generally accepted principles of international 
law. In fact, these rules and principles were accepted by the two belligerent 
nations, the United States and Japan, who were signatories to the two Conven¬ 
tions. Such rules and principles, therefore, form part of the law of our na¬ 
tion even if the Philippines was not a signatory to the conventions embodying 
them, for our Constitution has been deliberately general and extensive in its 
scope and is not confined to the recognition of rules and principles of inter¬ 
national law as contained in treaties to which our government may have been 
or shall be a signatory.” (Shittenori Kitroda v. Major General Rafael Jalancloni, 
et al.. Supreme Court Decision, No. L-2662, March 28, 1949.) 

“Ordinance No. 3051 offends neither the constitutional clause guaranteeing 
the obligation of contracts nor the guarantees of due process of law and equal 
protection of the laws. Neil her does it violate any principle of international law 
nor any of the provisions of the Charter of the United Nations Organization. 
It docs not impair any treaty commitment, as the treaties mentioned by the 
petitioners have no binding elTccl upon the Republic of the Philippines, which 
is not a party to said treaties. The Philippines is bound only by the treaties 
concluded and ralificd in accordance with our Constitution. Ordinance No. 
3051 of the City of Manila is valid.” {Co Chion^ et al. v. The Mayor of Manila 
et al,. Supreme Court Decision, No. L-1891, March 31, 1949.) . . .] 
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Editor’s Note: International Law and Municipal Law, The relation of inter¬ 
national law to the national or municipal law of individual States raises prob¬ 
lems of great complexity which have divided the theorists but have been 
effectively dealt with by international courts and, to a large extent, by the prac¬ 
tice of States. In its practical aspects the basic problem arises from the fact 
that although the international obligations of a State arc determined by inter¬ 
national law, the authority and jurisdiction of the State officials—whether 
executive, legislative or judicial—who may be called upon to see that the 
State fulfills its international obligations (or who act in fields involving possible 
conflict with those obligations) arc determined by the municipal law of that 
Slate. Theoretical demonstrations that, strictly speaking, there can be no con¬ 
flict between the norms of international law and the municipal law of a Stale 
since their efficacy is derived from separate juridical orders (cf. Anzilotti, 
Corns, I, 50 ff.), are of little utility in the practical situations which arise. For 
example, a Stale, through its Foreign C5ffice, may have contracted treaty 
obligations not to expropriate certain alien-owned properties. The national 
legisiature, perhaps motivated by reasons of agrarian reform or industrial 
self-sufficieney, may enact legislation authorizing executive or administrative 
oflicials to expropriate certain properties, including alien-owned properties, in 
the national interest. In such a case, which law prevails? Will the national 
oflicials, whose office and authority are derived from municipal law, refuse 
to execute the expropriation because of the conflict with the obligations of the 
State under international law? If the controversy is carried to the national 
courts, will they apply the treaty or the conflicting statute? Would the de¬ 
cision of an international tribunal be likely to differ in reasoning or results? 

The Supremacy of International Law. the Permanent Courrof International 
Justice has on numerous occasions maintained the principle that since the 
rights and obligations of a State in its international relations arc determined 
by international law, it is that law, and not the municipal law of the State, 
which provides the standards by which to determine the legality of its conduct. 
Thus, in holding in the Case Concerning Certain German Interests in Polish 
Upper Silesia {Merits), P.C.IJ., Ser. A, No. 7 (1926), that the application of 
Polish municipal law expropriating certain German properties in Poland was 
a violation of the treaty obligations of Poland towards Germany, the Court 
observed: “From the standpoint of International Law and of the Court which 
is its organ, municipal laws are merely facts which express the will and con¬ 
stitute the activities of States, in the same manner as do legal decisions or ad¬ 
ministrative measures. The Court is certainly not called upon to interpret 
the Polish law as such; but there is nothing to prevent the Court's giving judg¬ 
ment on the question whether or not, in applying that law, Poland is acting in 
conformity with its obligations towards Germany under the Geneva Con¬ 
vention.” Id., 19. It followed that “any [Polish] measure affecting the properly, 
rights and interests of German subjects covered by Head III of the Conven¬ 
tion . . . which oversteps the limits set by the generally accepted principles 
of international law, is therefore incompatible with the regime established un¬ 
der the Convention. The legal designation applied by one or other of the 
interested Parties to the act in dispute [Germany: “liquidation”; Poland: “trans¬ 
fer ] is irrelevant if the measure in fact affects German nationals in a manner 
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contrary to the principles enunciated above. It follows from these same princi¬ 
ples that the only measures prohibited arc those which generally accepted in¬ 
ternational law does not sanction in respect of foreigners . . Id., 22. Nor 
could Poland rely upon the alleged noncompliance by claimant with German 
municipal law as an excuse for failure to fulfill her own obligations under in¬ 
ternational law. Id., 42. When, subsequently to this decision, the Polish 
Government obtained a default judgment against claimant in a Polish munici¬ 
pal court and sought to rely on it as a justification for expropriation, the 
Permanent Court of International Justice, rejecting the Polish argument, held 
“that the violation of the Geneva Convention consisting in the dispossession 
of an owner protected by . . . the Geneva Convention could not be rendered 
nonexistent [ne pouvait etre effacee] by the judgment of a municipal court 
which, after dispossession had taken place, nullilied the grounds rendering 
the Convention applicable, which grounds were relied upon by the Court in 
judgment No. 7.” To hold otherwise would be to attribute “to a judgment of 
a municipal court power indirectly to invalidate a judgment of an international 
court, which is impossible." Case Concerning the Factory at Chorzdw (Merits), 
P.C.IJ,, Scr. A, No. 17 (1928), 33-34. 

Since international law is the standard by which to determine the rights 
and duties of States in their mutual relations, “it is certain,'" said the Court in 
the Free Zones Case between France and Switzerland, “that France cannot 
rely on her owm legislation to limit the scope of her international obligations,"’ 
P.C.FJ., Scr. A, No. 24 (1930), 12 and Ser. A/B, No. 46 (1932), 167. Simi¬ 
larly, in its Advi,sory Opinion on the Treatment of Polish Nationals in Danzig, 
P.C.IJ., Ser. A B, No. 44 (1932), 24, the Court observed that “while on the 
one hand, according to generally accepted principles, a State cannot rely, as 
again.st another State, on the provisions of the latter's Constitution, but only 
on international law and international obligations duly accepted, on the other 
hand and conversely, a State cannot adduce as against another State its own 
Constitution with a view to evading obligations incumbent upon it under in¬ 
ternational law or treaties in force. Applying these principles to the present 
case, it results that the question of the treatment of Polish nationals . . . must 
be settled exclusively on the bases of the rules of international law and the 
treaty provisions in force between Poland and Danzig."’ 

Moreover, as the Court observed in its Advisory Opinion on the Juri.sdiction 
of the Courts of Danzig, below, p. 879, Poland could not plead her failure to 
incorporate the provisions of an international engagement by which she was 
bound into Polish national law as an excuse for nonfulfilment of its obliga¬ 
tions: although, “according to a well established principle of international law 
... an international agreement cannot, as such, create direct rights and obli¬ 
gations for private individuals, ... the very object of an international agree¬ 
ment, according to the intention of the contracting Parlies, may be the adop¬ 
tion by the Parties of some definite rules creating individual rights and obliga¬ 
tions and enforceable by the national courts.” P.C.IJ., Ser. B, No. 15 (1928), 
17, 26-27. In its Advisory Opinion on the E.xchange of Greek and Turkish 
Populations, P.C.IJ., Ser. B, No. 10 (1925), 20, the Court regarded it as a 
“self-evident” principle that “a State which has contracted valid" international 
obligations is bound to make in its legislation such modifications as may be 
necessary to ensure the fulfilment of the obligations undertaken.” Cf. Greco- 
Bulgarian Communities Advisory Opinion, above. 
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On a number of occasions, the Court expressed the opinion that measures 
of a municipal character applied by a State in violation of treaty obligations 
‘‘cannot become lawful,” as regards international law, “simply by reason of the 
fact that the State concerned also applies the measure to its own nationals.” See 
Peter Pdzfunf^y University ( ase, Scr. A/B, No. bl, p. 243; Ser. A, No. 7, p. 33. 
Cf. Minority Schools in Albania, Scr. A/B, No. 64, (1935), 19 ff., for the 
Court's observations on the distinction between “ccjuality in fact and equal¬ 
ity in law." See further on the jurisprudence of the Court in relation to munici¬ 
pal law, Schwarzenberger, I (2d ed.), 27-35; C. Wilfred Jenks, “The Inter¬ 
pretation and Application of Municipal Law by the Permanent Court of In¬ 
ternational Justice/’ 1938 B.Y.I.L., 67-103; Hudson, P.CJJ., 622-626. 

The principle so consistently applied by the Permanent Court of International 
Justice that iniernational law prevails over municipal law as the test of a State's 
rights and duties in relation to other States w'as well-established by the juris¬ 
prudence of international arbitral tribunals long before the setting up of that 
Court. In thousands of decisions of international claims tribunals, allegations 
that a State had incurred international responsibility through denial of justice 
or kindred measures were tested by the standards of international law rather 
than by municipal law or constitutional provisions. See Marjorie M. Whiteman, 
Damages in International Law, 3 vols. (1937-43), and below, Ch. IX. 

The principle is also firmly grounded in the practice of States, as indicated 
in their diplomatic correspondence. Thus, in 1887, Secretary of State Bayard 
set forth the standard in classic terms: 

... if a Government could set up its own municipal law's as the final test of its 
international rights and obligations, then the rules of international law would be 
but the shadow of a name and would afford no protection cither to States or to 
individuals, ft has been constantly maintained and also admitted by the (iovern- 
nient of the United States that a government can not appeal to its municipal regu* 
lations as an answer to demands for the fulfillment of international duties. Such 
regulations may either exceed or fall short of the requirements of international 
law, and in either case that law furnishes the test of the nation's liability and not 
its own municipal rules. This proposition seems now to be so well understood and 
so generally accepted, that it is not deemed necessary to make citations or to adduce 
precedents in its support. Bavard to C'onncrv, Nov. 1, 1887, U.S. Lor. ReL, JSS7, 
p. 753. 

The rule is expressed by the Harvard Research in International Law in its 
Draft on I he Law of Responsibility of States (1929) as follows: '*Art. 2. The 
responsibility of a Stale is determined by international law or treaty, anything 
in its national law% in the decisions of its national courts, or in its agreements 
with aliens, to the contrary notwithstanding.” See Comment, 23 A.J.I.L. 
(1929), Spec. Supp., 142-145, for citations. In its Draft on The Law of 
Treaties (1935), the Harvard Research, with a wealth of citations, 29 A.J.I.L. 
(1935), Supp., 1029-1044, applies the rule to treaties as follows: **Art. 23. 
Unless otherwise provided in the treaty itself, a Stale cannot justify its failure 
to perform its obligations under a treaty because of any provisions or omissions 
in its municipal law, or because of any special features of its governmental or¬ 
ganization or its constitutional system.” See also Replies of Governments to 
League of Nations questionnaire on Responsibility of States, Conference for 
the Codification of International Law, Bases of Discussion, League Doc. 1929. 
V. 3, pp. 16 ff., 25 ff., and below on the legal basis of international respon- 
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sibilily, p. blS-blb. For the minority view of a few Latin American publicists, 
see Alwyn V. Freeman, “Recent Aspects of the Calvo Doctrine and the Chal¬ 
lenge to International Law,” 40 A.J.I.L, {1946), 121-147. 

National Practice. In the national forum, the principle of the supremacy 
of international law over municipal law encounters practical dilllcultics which 
do not arise in the international forum. Suppose, for example, that the United 
States and the United Kingdom conclude an extradition treaty which provides 
in part that the British Government will surrender to the United States for 
trial persons charged with murder in the United States who escaped to Fng- 
land. The treaty imposes on the United Kingdom an obligation under inter¬ 
national law. Elowcvcr, international law does not define “murder” and the 
content of the international obligation can be established only by reference 
to the municipal law of the United States or the United Kingdom or both. In 
similar fashion, municipal law may stipulate privileges and immunities for 
“diplomatic agents” and reference may be required to international law to 
establish what persons possess this character. I’his relationship between inter¬ 
national law and municipal law^ is sometimes labelled “reference without re¬ 
ception” and is of fairly frequent occurrence. Cf. Anzilotti, Cours, 59 fT. 

The next dilTiculty is more formidable. What authority has a British sherifi' 
to arrest, imprison and surrender to the United States a person who, though 
he may be charged with murder in the United Stales, has committed no crime 
in Fingland? If the sheriff nevertheless arrests him. possibly incurring the ri.sk 
of suit for false imprisonment, what is to prevent the accused murderer from 
obtaining release by habeas corpus through a British court? If, however, he 
is not extradited to the United States, the United Kingdom may be charged 
with a violation of international law. 

The problem is essentially one of determining the means by which a State 
renders its pertinent obligations under international law operative or action¬ 
able under its municipal law system. As Borchard observes; “The particular 
domestic instruments that the State employs to perform its international obliga¬ 
tions arc a matter of indifference to international law. It may employ statute or 
administrative oflicial or judicial control. It may directly incorporate inter¬ 
national law into the local system, or it may incorporate only treaties and not 
customary law. Its failure to enact the necessary implementing legislation or 
law may impose upon it international responsibility, as in the case of the 
Alabama claims.” Edwin M, Borchard, “The Relation between International 
Law and Municipal Law\” Proccedinf^s, 8th American Scientific Cotii^ress, 
IVashini^ton, 1940, X (1943 ), 77, 82. Sec also below, under Treaties ami Mu- 
tiicipal Law, p. 885. The method employed by the British to implement treaty 
obligations such as the extradition treaty referred to above, is to enact the legis¬ 
lation and regulations required to authorize British officials to arrest and ex¬ 
tradite persons in accordance with the treaty provisions, regarded as British 
law. (See below, p. 887.) This is often labelled specific “adoption” or “recep¬ 
tion” of international law by municipal law. 

Many States have sought to reconcile their systems of municipal law with 
their obligations under international law through the general “reception,” “in¬ 
corporation,” or “adoption” of applicable provisions of international law as 
“the law of the land.” For practice with reference to treaties, see below, p. 
886. “International law,” said Mr. Justice Gray in The Paquete Hahana 
(above, p. 31), “is part of our law, and must be ascertained and administered 
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by the courts of justice of appropriate jurisdiction, as often as questions of 
right depending upon it are duly presented for their determination/’ Cf. Hil¬ 
ton V. Gnyof, U.S. 113 (1895), below, p. 399; West Rand Central Gold 
Mining Co, v. The King, below, p. 220. On American practice, see Moore, 
Digesi, I, 9-11; Hackworth, I, 24-39; C. C. Hyde, ‘The Supreme Court of 
the United States as an Expositor of International Law,” 1937 1-16; 

Ouincy Wright, The Enforcement of International Law through Municipal 
Law in the United States (1916); on British practice, see H. Lauterpacht, “Is 
International Law a Part of the Law of England?”, Transactions, Grotius So¬ 
ciety, XXV (1940), 51-88; Sir Arnold D. McNair, “The Method Whereby 
International Law is Made to Prevail in Municipal Courts on an Issue of In¬ 
ternational Law, id., XXX (1945), 11—49; C. Wilfred Jenks, “The Authority 
in English Courts of Decisions of the Permanent Court of International Justice,” 
1939 B.y.LL., 1-36; and, for an older view, Cyril M. Picciotto, The Relation 
of International Law to the Law of England and of the United States (1915); 
for German, Swiss, French and Belgian practice, sec Ruth D. Masters, Inter¬ 
national Law in National Courts (1932); see also Lawrence Preuss, “The 
Relation of International Law to Internal Law in the French Constitutional 
System, 44 A.J.LI,. (1950), 641—669; and citations under Treaties and Mu¬ 
nicipal Law, below, p. 885 IT. 

The statement that international law is the law^ of the land obviously has 
reference only to those parts of international law' which can be applied as 
national laws many of the rights and obligations of States being applicable 
only through international action. Cf, Hudson in I94S Proceedings, A.S.LL., 
74 ff.; McNair, op. cit., below, p. 887. Moreover, even after reception of ap¬ 
plicable portions of international law' as municipal law, difTiculties remain. 
Where a municipal court is confronted with a conflict between an international 
obligation of the State and a specific provision of municipal law, the presump¬ 
tion will be that the State intends to honor its international obligations. Cf. 
Marshall, C.J., in Murray v. The Charming Betsy, 2 Crunch 64, 118 (1804): 

. . an act of Congress ought never to be construed to violate the law of na¬ 
tions if any other possible construction remains . . See comparable British 
citations in Lauterpacht, loc. cit., 57 ff. and Jenks, 1939 B.Y.LL., 18. How¬ 
ever, where such a construction is impossible, the municipal court, whose 
authority is derived from municipal law, will apply municipal law. Cf. Morten- 
sen v. Peters, above. Whether or not this involves the State in a violation of 
international law depends upon the steps taken by other branches of the gov¬ 
ernment to remedy the wrong. Cf, Borchard, loc. cit., 75, 83 ff., and below 
under Treaties and Municipal Law, p. 889 ff. 

Theory. The relation of international law to municipal law is usually ap¬ 
proached Irorn the highly theoretical viewpoint of Dualism versus Monism. Cf. 
literature cited in Lauterpacht*s Oppenheim (7th cd. ) I, 34-44; Rousseau, 

54-75. Briefly, the Dualist doctrine, identified with the voluntarist and 
consensualist aspects of Positivism, maintains the specific character of inter¬ 
national law and its intrinsic difference from municipal law. Whether or not 
the Dualist doctrine is compatible with “reception” of international law by 
municipal law depends upon the strictness with which the theoretical position 
is maintained. Thus Anzilotli, Cours, 63, regards “reception” as equivalent to 
“transformation” of international law both formally and substantively into 
municipal law. In this connection the judgment of the Permanent Court of In- 
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ternational Justice in the Interpretalion of the Statute of the Memel Territory 
Case, P.C.LJ., Scr. A/B, No. 49 (1932), 300, is of interest: 

Some discussion has taken place ... as to the character of the Statute of Me¬ 
mel, which forms Annex 1 to the Convention of 1924 [by which the British Em¬ 
pire, France, Italy and Japan “transferred to Lithuania the sovereignty over the 
Memel Territory, subject to the conditions contained in the Convention”) and 
regulates the autonomy of Memel. Lithuania drew attention to the fact that in 
form it was a Lithuanian enactment, and that it had in fact been enacted as 
a l.ithuanian law. She therefore submitted that it should be regarded and inter¬ 
preted as such. The contention of the Four Powers, on the other hand, is that 
while for internal purposes the Statute may perhaps be considered as forming 
part of the law ol the Republic, it is for the court only a part of a treaty. For 
the purpose of the present proceedings, the Court feels no doubt that, according to 
the very terms of Article 16 of the Convention, the Statute of Memel must be re¬ 
garded as a conventional arrangement binding upon Lithuania, and that it must 
be interpreted as such. 

The Monist doctrine, maintaining the unity of all law', including inter¬ 
national law, in a hierarchical system, has sought, in some of its manifestations, 
to prove that international law operates ex propria ri^ore upon individuals 
or at least State oflicials, thereby rendering the theory, but not the practice, 
of reception unnecessary. In practice, the judicial enforcement of applicable 
principles of international law by municipal courts is a frequent occurrence. 
C/. Annual Digests, passim. 


IV. THE SUBJECTS OF INTERNATIONAL LAW 

Editor’s Notf: 77/e Subjects of International Law. In selecting materials for 
presentation on this topic, the Editor has preferred to stress the process by 
which entities acquire statehood, and the evolving community interest in the 
matter. Except for the peace settlements of Vienna in 1815 and Paris in 1919 
and the Congress of Berlin in 1878, the last one hundred and fifty years re¬ 
veal few cases in which the creation of new States was ordained or greeted 
by collective community action. See, for example, on Greece (1830), 
B. & r.S.P., XVIL 191 IT. and passim; on Belgium (1831), id., XVIII, 645, 
723 IT.; on Montenegro, Serbia and Roumania (1878), id., LXIX, 758, 761, 
763 ff., 862 fT. and LXXL 1136, 1186 IT.; on Albania, see below under Recot^- 
nition; on the Paris peace settlement, see U.S. For. Rel., Paris Peace Confer¬ 
ence, 79/9. Due perhaps to the preponderantly political nature of the prob¬ 
lem, international law developed few legal criteria regulating the creation of 
new States. No right of self-determination exists under customary international 
law, although such a right has at times been granted by treaty or by national 
law. Cf.y Hyde, I, 363 IT., who discusses it in relation to cession of territory. 
Rules against intervention or premature recognition evolved largely as legal 
relationships between existing States. 

In practice, a colony revolts or is permitted to secede from the parent 
country and establishes its independent control over its territorial domain; a 
group of States and territories combine to form a new State; or perhaps the 
Great Powers break up an existing State and encourage the establishment of 
new States in its place. No rules of international law can be said to have pre¬ 
scribed or proscribed the creation of such States; nor, except perhaps in the 
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national jurisprudential theology, can the State be said to have had a legal 

origin. 

Although the so-callcd “essential” criteria of statehood—people, territory, 
government, independence—have sometimes been regarded as legal criteria 
established by international law, they may perhaps more properly be regarded 
as functional requirements of statehood. Certainly, the absence of one or 
more of these criteria over relatively long periods has not been regarded by 
other States as depriving such Stales of legal capacity under international law. 
Thus, States have been regarded as existing without people or territory (e. g., 
governments-in-exile), without defined frontiers (e. g., Albania when admitted 
to the League of Nations; Israel when admitted to the United Nations), and 
during governmental interregnums. Various entities not fully independent have 
acquired capacity under international law (c. g., the British Dominions prior 
to 1939; the Philippine Commonwealth prior to 1946). 

Statehood, legal independence, and international juridical capacity are 
verifiable facts. Compare the statement of Aubrey Eban (Israel), in arguing 
against reference by the Security Council to the International Court of Justice 
for an advisory opinion on the international status of Palestine: . . the 

existence of a State is a question of fact and not of law. The criterion of state¬ 
hood is not legitimacy, but effectiveness: control over a certain area, the 
authority of a Government over its population, its readiness and capacity for 
defence, its willingness and ability to assume and fulfil internationa! obliga¬ 
tions. These, which are all matters of fact and not of hov, determine the exist¬ 
ence or non-existence of statehood . . United Nations, S.C.O.R., 3d Year, 
No. 98 (340th Meeting, July 27, 1948), 29-30. 

Nevertheless, determinations of these facts have traditionally been sub¬ 
merged by political considerations. Attention has been concentrated upon the 
desirability of establishing diplomatic relations with the new entity, frequently 
upon the erroneous assumption that until recognized by a particular vState in¬ 
ternational law did not govern their probably limited relationships. Capacity 
to enjoy legal rights and to contract and perform legal obligations under inter¬ 
national law was, on the basis of this erroneous assumption, regarded as a favor 
to be conferred sixty or seventy times upon a new State at the arbitrary dis¬ 
cretion of pre-existing States. 

Although the practice of States refutes this assumption (see below under 
Recognition of States), it .seems appropriate today to eliminate the source of 
confusion—the decentralized determination of the facts—and to provide that 
the United Nations should establish the criteria of statehood in international 
law and make provision for collective determinations that a particular entity 
possesses the required attributes and consequent legal capacity. Sec Philip C. 
Jessup, A Modern Law of Nations (1948), 44 IT. That the United Nations 
General Assembly has already found a method of exercising this function seems 
indicated by the materials below on Korea and Ceylon. See also Herbert W. 
Briggs, “Recognition of States: Some Reflections on Doctrine and Practice,” 
43 A.JJ.L, (1949), 113-121; Briggs, “Community Interest in the Emergence 
of New States: The Problem of Recognition,” J950 Proceedings, ASA.L,, 
169-181. 

The status and the nature and extent of the international juridical capacity 
of dependent communities, protectorates, mandated areas, trust territories, 
unions of States, and international organizations likewise depends upon the 
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facts of the particular case. Thus, the Permanent Court of International Jus¬ 
tice in its advisory opinion on the Tunis-Morocco Nationality Decrees, P.C.IJ,, 
Ser. B, No. 4 (1923), 27, observed: 

The extent of the powers of a protecting State in the territory of a protected Slate 
depends, first, upon the 1 reaties between the protecting State and the protected 
State establishing the Protectorate, and, secondly, upon the conditions under which 
the Protcctorate has been rccogni/ed by third Powers as against whom there is an 
intention to rely on the provisions of these Treaties. In spile of common features 
possessed by Protectorates under international law% they have individual legal char¬ 
acteristics resulting from the special conditions under which they were created, 
and the stage of their development. 

In December 1949, the United Nations General Assembly requested the In¬ 
ternational Court of Justice to give an advisory opinion on the following ques¬ 
tions: 

What is the international status of the Territory of South-West Africa and what 
arc the international obligations of the Union of South Africa arising therefrom, 
in particular: 

(a) Docs the Union of South Africa continue to have international obligations 
under the Mandate for South-West Africa and, if so, what are those obligations? 

(b) Are the provisions of Chapter XII of the Charter applicable and, if so, in 
what manner, to the lerritory of South-West Africa? 

(c) Has the Union of South Africa the competence to modify the international 
status of the lerritory of South-West Africa, or, in the event of a negative reply, 
where does competence rest to determine and modify the international status of 
the 'I erritory? 

On July 11, 1950, the Court izavc its opinion (International Status oj South- 
West Africa, IX J. Reports, 1950, 128, 143): 

On the General Question: unanimously, that South-West Africa is a territor\' 
under the international Mandate assumed by the Union of South Africa on Decem¬ 
ber 17th, 1920; 

On Question (rvl; by twelsc votes to two, that the Union of South Africa con¬ 
tinues to have the international obligations slated in Article 22 of the Covenant 
of the League of Nations and in the Mandate for South-West Africa as well as the 
obligation to transmit petitions from the inhabitants of that Territory, the super¬ 
visory functions to be exercised by the United Nations, to which the annual reports 
and the petitions arc to be submitted, and the reference to the Permanent Court of 
International Justice to be replaced by a reference to the International Court of 
Justice, in accordance with Article 7 of the Mandate and Article 37 of the Statute 
of the Court; 

On Question (/;): unanimously, that the provisions of Chapter XII of the Char¬ 
ter arc applicable to the Territory of .South-West Africa in the sense that they pro¬ 
vide a means by which the lerritory may be brought under the Trusteeship Svstem; 

and by eight votes to six, that the provisions of Chapter XII of the Charter do 
not impose on the Union of South Africa a legal obligation to place the Territory 
under the Trusteeship System; 

On Question (c): unanimously, that the Union of South Africa acting alone 
has not the competence to modify the international status of the Territory of South- 
West Africa, and that the competence to determine and modify the international 
status of the Territory rests with the Union of South Africa acting wdth the consent 
of the United Nations. 
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In its opinion on Question (a), the Court observed, in part, that “the crea¬ 
tion of this new international institution [i. e., the Mandate] did not involve any 
cession of territory or transfer of sovereignty to the Union of South Africa. 
The Union Government was to exercise an international function of adminis¬ 
tration on behalf of the League, with the object of promoting the well-being 
and development of the inhabitants. {Id., 132.] . . . The authority which 
the Union Government exercises over the Territory is based on the Mandate. 
If the Mandate lapsed, as the Union Government contends, the lattcf s author¬ 
ity would ec|uallv have lapsed. To retain the rights derived from the Mandate 
and to deny the obligations thereunder could not be justified. . . . These 
obligations represent the very essence of the sacred trust of civilization. Their 
raison d'etre and original object remain. Since their fulfilment did not depend 
on the existence of the League of Nations, they could not be brought to an 
end merely because this supervisory organ ceased to exist. Nor could the right 
of the population to have the Territory administered in accordance with these 
rules depend thereon.” Id., 133. This view was confirmed by Article SO ( 1 ) of 
the United Nations Charter (see below) which ‘‘presupposes that the rights of 
States and peoples shall not laps.' aiilomalically on the dissolution of the 
League of Nations"' {id., 134) and is supported by the fact that ‘‘the Union 
Government has acknowlcdeed that its obligations under the Mandate con- 
tinned after the disappearance of the League. . . . Idiese declarations con¬ 
stitute recognition by the Union (iovernment of the continuance of its obliga¬ 
tions under the Mandate and not a mere indication of the future conduct of 
that Government. Interpretations placed upon legal instruments by the parlies 
to them, though not conclusive as to their meaning, have considerable probative 
value when thev contain recognition by a party of its own obligations under 
an instrument.” hi., 134-136. Both the League of Nations, in recognizing that 
“its functions” (but not the Mandates themselves) would come to an end upon 
its dissolution, and the United Nations C'liarter, in purporting in Article 80 
(1) “to safeguard, not only the rights of States, but also the rights of the peoples 
of mandated territories until Trusteeship Agreements are concluded” recog¬ 
nized the competence and legal qualifications of the (ieneral Assembly to exer¬ 
cise the supervisory functions previously exercised by the League. Id., 134-137. 

For further materials on the subjects of international law', consult Hyde, 1, 
21-147; Lautcrpacht's Oppenheim (7th ed. ), I, 63-70, 85-114, 166 IT.; 
Hackworth, I, 47-127, 195 If. Karl Strupp, Elements dn Droit International 
Public, (2d ed., 1930), I, 37 ff. See also R. Knubben, Die Suhjekte des Vbiker- 
rechts (1928); Georges Sccllc, Precis de Droit des Gens, Part I (1932); Alf 
Ross, A Textbook of International Law — General Part ( 1947) 24 IT., 96-114; 
H. Lautcrpachl, “The Subjects of the Law of Nations," 63 L.Q.R. (1947), 
438-460, and 64 id. (1948), 97-119; Pcaslcc, Constitutions of Nations, 3 
voks. (1950); F. R. Scott, “The End of Dominion Status," 38 AJJ.L. (1944), 
34-49. 
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Convention on Rights and Duties of States 
SiGNLD AT MoNTEVIDIIO, DECEMBFiR 26, 1933 ^ 


T.S., No. 881; Hudson, Intenuiiional Legislation, VI, 620 


Article L The Stale as a person of international law should possess the fol¬ 
lowing qualifications: (a) a permanent population; (b) a defined territory; 
(c) government; and (d) capacity to enter into relations with the other 
States. 

Article 3. The political existence of the State is independent of recognition 
by the other Stales. Even before recognition the State has the right to defend 
its integrity and independence, to provide for its conservation and prosperity, 
and consequently to organize itself as it sees fit, to legislate upon its interests, 
administer its services, and to define the jurisdiction and competence of its 
courts. 

The exercise of these rights has no other limitations than the exercise of the 
rights of other States according to international law. 

Philip C. Jessup on the Conditions of Statehood 

United Nations, S.C.O.R., 3rd year. No. 128 (383rd Meeting, December 

2, 1948), 9 

[Mr. Jessup, Representative of the United Slates, in advocating the admission 
of Israel to the United Nations, said in part:] 

Over a year ago the United States gave its support to the principles of the 
majority plan proposed by the United Nations Special Committee on Palestine. 
That plan envisaged the creation of both a Jewish Slate and an Arab Stale in 
Palestine. We gave our support to the resolution of 29 November 1947 by 
which the General Assembly recommended a plan for the future government 
of Palestine involving, as one of its elements, the establishment of a Jewish 
State in part of Palestine. 

On March I, 1951, this convention was in force between Bra 2 il, Colombia, 
Costa Rica, Cuba, Chile, Dominican Republic, Ecuador, El Salvador, Guaremala, Haiti, 
Honduras, Mexico, Nicaragua, Panama. United States, and Vcne/ucla. Status' of the Pan 
American Treaties and Conventions (Revised to March I, 1951, by the Division of Legal 
Affairs of the Pan American Union).] 

»[Ed.: Resolution 181 (II) A, Nov. 29, 1947, 128lh Plenary Meeting; G.A.O.R., 2nd 
Session, Resolutions (A/519, Jan. 8, 1948), 131 ff.; id.. Plenary Meetiufjs, 1424. On 
the admission of Israel to the United Nations, sec id., 3rd Session, Part II, Plenary Meet¬ 
ings (207th Plenary Meeting, May II, 1949). 330-331.] 
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Following the proclamation of the independence of Israel on 14 May 1948, 
the United States extended immediate and full recognition to the State of 
Israel and recognized the Provisional Government of Israel as the de facto 
authority of the new State. . . 

The Security Council now has before it the application of the Provisional 
Government of Israel for membership. . . . 

The consideration of the application requires an examination of . . . the 
question of whether Israel is a State duly qualified for membership. Article 4 
of the Charter of the United Nations specifies the following: 

“Membership in the United Nations is open to . . . peace-loving States 
which accept the obligations contained in the present Charter and, in the judg¬ 
ment of the Organization, are able and willing to carry out these obliga¬ 
tions.’’ . . . 

My Government considers that the State of Israel meets these Charter re¬ 
quirements. 

The first question which may be raised in analyzing Article 4 of the Charter 
and its applicability to the membership of the State of Israel, is the question 
of whether Israel is a State, as that term is used in Article 4 of the Charter. It 
is common knowledge that, while there are traditional definitions of a Slate 
in international law, the term has been used in many different ways. We are 
all aware that, under the traditional definition of a State in international law, 
all the great writers have pointed to four qualifications; first, there must be a 
people; second, there must be a territory; third, there must be a government; 
and, fourth, there must be capacity to enter into relations with other States 
of the world. 

In so far as the question of capacity to enter into relations with other Stales 
of the world is concerned, learned academic arguments can be and have been 
made to the effect that we already have, among the Members of the United 
Nations, some political entities which do not possess full sovereign freedom to 
form their own international policy, which traditionally has been considered 
characteristic of a State. We know, however, that neither at San Francisco nor 
subsequently has the United Nations considered that complete freedom to 
frame and manage one’s owm foreign policy was an essential requisite of United 
Nations membership. 

I do not dwell upon this point because anyone f.vc. no one] has ever ques¬ 
tioned that, in this respect, Israel is free and unhampered. On this point, 1 
believe that there would be unanimity that Israel exercises complete inde¬ 
pendence of judgment and of will in forming and in executing its foreign policy. 
The reason for which I mention the qualification of this aspect of the tradi¬ 
tional definition of a State is to underline the point that the term “Slate,” as 
used and applied in Article 4 of the Charter of the United Nations, may not 
be wholly identical with the term “State” as it is used and defined in classic 
textbooks of international law. 

When we look at the other classic attributes of a State, we find insistence 
that it must also have a Government. No one doubts that Israel has a Govern¬ 
ment. I think the world has been particularly impressed with the way in which 
the people of Israel have organized their government and have established a 
firm system of administration and of law-making under the most difficult 
conditions. Although, pending their scheduled elections, they still modestly 

[Ed.: See below, p. 125.] 
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and appropriately call themselves the Provisional Government of Israel, they 
have a legislative body which makes laws, they have a judiciary which inter¬ 
prets and applies those laws, and they have an executive which carries out the 
laws and which has at its disposal a considerable force responsive to its will. 

According to the same classic definition, we arc told that a Slate must have 
a people and a territory. Nobody questions the fact that the Slate of Israel has 
a people. It is an extremely homogeneous people, a people full of loyalty and 
of enthusiastic devotion to the State of Israel. 

The argument seems chiefly to arise in connexion with territory. One does 
not find in the general classic treatment of this subject any insistence that the 
territory of a State must be exactly fixed by definite frontiers. We all know 
that, historically, many Slates have begun their existence with their frontiers 
unsettled. Let me take as one example my own country, the United States 
of America. Like the Stale of Israel in its origin, it had certain territory along 
the seacoast. It had various indeterminate claims to an extended territory 
westward. But, in the case of the United States, that land had not even been 
explored, and no one knew just where the American claims ended and where 
French and British and Spanish claims began. To the North, the exact de¬ 
limitation of the frontier with the territories of Great Britain w'as not settled 
until many years later. And yet, I maintain that, in the light of history and in 
the light of the practice and acceptance by other States, the existence of the 
United States of America was not in question before its final boundaries were 
determined. 

The formulae in the classic treatises somewhat vary, one from the other, 
but both reason and history demonstrate that the concept of territory does 
not necessarily include precise delimitation of the boundaries of that territory. 
The reason for the rule that one of the necessary attributes of a State is that it 
shall possess territory is that one cannot contemplate a State as a kind of dis¬ 
embodied spirit. Historically, the concept is one of insistence that there must 
be some portion of the earth’s surface which its people inhabit and over which 
its Government exercises authority. No one can deny that the State of Israel 
responds to this requirement. , . . 

My Government is also satisfied with the ability of the State of Israel to 
carry out the obligations of the Charter. The State of Israel is a functioning 
political entity with firmly established governmental institutions exercising 
effective internal administration and able to conduct the foreign relations of 
the State. It is clear to me that, judged by whatever standard of political and 
social organization, the State of Israel is able to carry out the obligations of 
the Charter of the United Nations and to assist the United Nations in achiev¬ 
ing the high purposes set forth in the Charter. 
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The Concept of Independence 

Excerpts from Austro-German Customs Union Case, 1931 
P . C . LJ ,, Ser. A/B. No. 41 

(Ed.: In the course of its judgment in The Lotus Case, P.CJJ. Ser. A, No. 10 
(1927), 17, the Permanent Court of International Justice construed the ex¬ 
pression “principles of international law'’ as meaning ‘'the principles which 
are in force between all independent nations." The Court also observed that 
the expression “can only mean international law as it is applied between all 
nations belonging to the community of States." Id., p. 16. 

In the AiistrO’Gcnnan Custouis Union Case, P.CJJ., Ser. A/B, No. 41 
(1931), the Court was requested to give an advisory opinion on the question 
w'hethcr the proposed Austro-German customs regime was compatible with 
obligations assumed by Austria not to alienate her independence. The Court 
was of the opinion, by eight votes to seven, that the proposed customs union 
would not be compatible with obligations assumed by Austria in Geneva 
Protocol No. I of October 4, 1922. Seven judges thought the regime would 
also be incompatible with Article 88 of the Treaty of Saint-Germain; seven 
judges dissented. The proposed customs union was abandoned. See note and 
bibliography in Hudson, World Court Refjor/s, 11, 711-712. 

The following excerpts arc taken from the opinion of the Court, Ser. A/B, 
No. 41, p. 45, the separate concurring opinion of Judge Anzilotti, id., 57-58, 
and the dissenting opinion of several judges, id., 77.] 

[The Couri.] . . . When—as had previously been provided in Article 
80 of the Treaty of Peace concluded with Germany on June 28th, 1919—the 
Treaty of Saint-Germain laid down that the independence of Austria was in¬ 
alienable, except with the consent of the Council of the League of Nations, 
that Treaty imposed upon Austria, who in principle has sovereign control over 
her own independence, an obligation not to alienate that independence, except 
with the consent of the Council of the League of Nations. 

. . . irrespective of the definition of the independence of States which may 
be given by legal doctrine or may be adopted in particular instances in the 
practice of States, the independence of Austria, according to Article 88 of the 
Treaty of Saint-Germain, must be understood to mean the continued existence 
of Austria within her present frontiers as a separate State with sole right of 
decision in all matters economic, political, financial or other with the result 
that that independence is violated, as soon as there is any violation thereof, 
either in the economic, political, or any other field, these dilTercnt aspects of 
independence being in practice one and indivisible. . . . 

[Anzii.otti, J.] . . . the independence of Austria within the meaning of 
Article 88 is nothing else but the exi.stence of Austria, within the frontiers laid 
down by the Treaty of Saint-Germain, as a separate State and not subject to 
the authority of any other State or group of States. Independence as thus 
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understood is really no more than the normal condition of States according 
to international law; it may also be described as sovereignty (suprema po- 
testas), or external sovereignty, by which is meant that the State has over it 
no other authority than that of international law. 

The conception of independence, regarded as the normal characteristic of 
States as subjects of international law, cannot be better defined than by com¬ 
paring it with the exceptional and, to some extent, abnormal class of States 
known as “dependent States.” 1 hese are States subject to the authority of one 
or more other Slates. The idea of dependence therefore necessarily implies a 
relation between a superior State (suzerain, protector, etc. ) and an inferior or 
subject State (vassal, protege, etc.); the relation between the Stale which can 
legally impose its will and the State which is legally compelled to submit to 
that will. Where there is no such relation of superiority and subordination, it 
is impossible to speak of dependence within the meaning of international law. 

It follows that the legal conception of independence has nothing to do 
with a State’s subordination to international law or with the numerous and 
constantly increasing states of de jacto dependence which characterize the re¬ 
lation of one country to other countries. 

It also follows that the restrictions upon a State’s liberty* whether arising 
out of ordinary international law or contractual engagements, do not as such 
in the least affect its independence. As long as thc.se restrictions do not place 
the State under the legal authority of another State, the former remains an in¬ 
dependent State however extensive and burdensome those obligations may be. 

This is obviously the standpoint of the Treaty of Saint-Germain when it pro¬ 
claims the independence of Austria despite the many serious restrictions it 
imposes upon her freedom in the economic, military and other spheres. These 
restrictions do not put Austria under the authority of the other contracting 
States, which means that Austria is an independent Stale within the meaning 
of international law. This is the independence which Article 88 declares to be 
“inalienable.” . . . 

[Adatci, Kellogg, Rolin-Jaequemvns, Hurst, Sghugking, Van 
Eysinga, Wang, dissenting.] . . . “Independence” is a term well understood 
by all writers on international law, though the definitions which they employ 
are diversified. A State would not be independent in the legal sense if it was 
placed in a condition of dependence on another Power, if it ceased itself to 
exercise within its own territory the sunvnu potesias or sovereignty, i. e. if it 
lost the right to exercise its own judgment in coming to the decisions which the 
government of its territory entails. 

Restrictions on its liberty of action which a State may agree to do not 
affect its independence, provided that the State does not thereby deprive itself 
of its organic powers. Still less do the restrictions imposed by international 
law deprive it of its independence. . . . 

The difference between the alienation of a nation's independence and a 
restriction which a State may agree to on the exercise of its sovereign power, 
i. c. of its independence, is clear. This latter is, for instance, the position of 
States which become Members of the League of Nations. It is certain that 
membership imposes upon them important restrictions on the exercise of their 
independence, without its being po.ssible to allege that it entails an alienation of 
that independence. 

Practically, every treaty entered into between independent States restricts 
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to some extent the exercise of the power incidental to sovereignty. Complete 
and absolute sovereignty unrestricted by any obligations imposed by treaties 
is impossible and practically unknown. 

The “alienation” of the independence of a State implies that the right to 
exercise these sovereign powers would pass to another State or group of 
States. . . . 


Ca.se of Iraq 

CONDITIONwS OF STATEHOOD REQUIRED BY THE LEAGUE OF 
Nations for the Termination of a Mandate 

07., 12th year (1931), 2055-2057 


[Ed.: The former Turkish territory of Mesopotamia was one of the territories 
described in Article 22 of the Covenant of the League of Nations as having 
“reached a stage of development where their existence as independent nations 
can be provisionally recognized subject to the rendering of administrative ad¬ 
vice and assistance by a Mandatory until such time as they are able to stand 
alone.” Although the Supreme Council, on April 25, 1920, designated Great 
Britain as mandatory for the territory, the British substituted, with the approval 
of the League of Nations Council, a form of tutelage based upon treaties of 
alliance with the Government of Iraq. The British Government made to the 
League of Nations “the usual annual reports required of mandatories.” See 
U.S. For, ReL, Paris Peace Conference, ]9]9, XIII, 94, 98-99. By treaty of 
alliance signed at Baghdad, June 30, 1930, it w^as provided that “the manda¬ 
tory responsibilities accepted by His Britannic Majesty in respect of Iraq will 
automatically terminate upon the admission of Iraq to the League of Nations”; 
and that the treaty of alliance should remain in force for a period of twenty- 
five years from the date of its coming into force upon the admission of Iraq 
to the League of Nations. 132 L.N.T.S. 363. 

Since Iraq was the first community under mandatory conditions to apply 
for membership in the League of Nations, a special study of the problems in¬ 
volved was made by the Permanent Mandates Commission. See Minutes of 
the Permanent Mandates Commission, especially its 20th session, 1931. VI. 
A.l, pp. 228 and passim, and 21st session, 1931. VI.A.3, pp. 221 ff. and 
passim; Luther H. Evans, “The General Principles Governing the Termination 
of A Mandate,” 26 AJ.I.L, (1932), 735-758; Manley O. Hudson, “The 
Admission of Iraq to Membership in the League of Nations,” 27 AJJ,L, 
(1933), 133-138; Hackworlh, 1, 117-122,214; Hyde, I, 98-102. 

At its 64th session on September 4, 1931, the League of Nations Council 
adopted a resolution from which the excerpts below are taken.] 

The Council notes the conclusions—appended to the present resolution— 
at which the Permanent Mandates Commission has arrived regarding the gen¬ 
eral conditions to be fulfilled before the mandate regime can be brought to 
an end in respect of a country placed under that regime. In view of the re- 
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sponsibilitics devolving upon the League of Nations, the Council decides that 
the degree of maturity of mandated territories which it may in future be pro¬ 
posed to emancipate shall be determined in the light of the principles thus 
laid down . . . 

AnnI'X to i he Council Resolution [from Report of the Permanent Man¬ 
dates Commission on the Work of the 20th Session (1931). VI.A.l, pp. 228- 
2291: 

Whether a people which has hitherto been under tutelage has become fit to 
stand alone without the advice and assistance of a mandatory is a question of 
fact not of principle. It can only be settled by careful observation of the po¬ 
litical, social and economic development of each territory. . . . 

There are, however, certain conditions the presence of which will in any 
case indicate the ability of a political community to stand alone and maintain 
its own existence as an independent State. . . . 

(a) It must have a settled Government and an administration capable of 
maintaining the regular operation of essential Government services; 

(b) It must be capable of maintaining its territorial integrity and political 
independence; 

(c) It must be able to maintain the public peace throughout the whole ter¬ 
ritory; 

(d) It must have at its disposal adequate financial resources to provide 
regularly for normal Government requirements; 

(e) It must possess laws and a judicial organization which will afford equal 
and regular justice to all. . . . 

[Ed.: In addition to these requirements of effective statehood, the Perma¬ 
nent Mandates Commission suggested that certain guarantees be furnished by 
the new State with reference to the protection of minorities, the position of 
aliens, the civil liberties of the inhabitants, vested rights acquired under the 
mandatory regime, and the maintenance of treaty obligations in accordance 
with international law. OJ., 2057-2058. 

In accordance with these general principles, Iraq was admitted to the 
League of Nations on October 3, 1932, by the unanimous vote of fifty-two 
delegations. Id., 1932, Special Supplement No. 104, Records of the 13th Or¬ 
dinary Session of the Assembly, Plenary Meetings, 46, 47, 111. The signifi¬ 
cance of this community legitimation of the birth of a new State was under¬ 
lined by several delegates. M. Lange (Norway) referred to “the independence 
which the Kingdom of Iraq has acquired today on entering the League of 
Nations” and added that '‘it is right that recognition of such independence 
should be conditional upon Iraq’s entry into the League” since “interdepend¬ 
ence is the logical corollary of independence.” Id., 47. M. Rosso (Italy) stated: 
“By this act [of admission] Iraq assumes her rank among the sovereign and 
independent States.” Id., 52. M. Polilis, President of the Assembly, observed 
that “we see in the example of Iraq . . . the birth of a new State which, with¬ 
out the League . . . would probably never have taken place save by vio 
Icnce.” Id,, 49. For the Council’s resolution making the termination of the 
“mandate” effective upon the entry of Iraq into the League of Nations and for 
observations that capacity to maintain territorial integrity and political inde¬ 
pendence was relative and could best be met by membership in the League, see 
0.y., 1932, pp. 471-479, 66th Session of the Council.] 

[See Separation of India and Paki.stan, below, pp. 923 ff.] 
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United Stales—Republic of the Philippines, Treaty of 
General Relations 

SiGNF.D AT MaNTI A, JlT Y 4, 1946; RATIFICATIONS EXCHANGED, 
OcTOBFR 22, 1946; IZffectivf, October 22, 1946 

T . LA . S .. 1568 

The United Slates of America and the Republic of the Philippines, being ani¬ 
mated by the desire to cement the relations of close and long friendship exist¬ 
ing belween the two coimlrics. and to provide for the recognition of the in¬ 
dependence of the Republic of the Philippines as of July 4, 1946 and the re¬ 
linquishment of American sovereignty over the Philippine Islands, have agreed 
upon the following articles: 

Article 1. The United States of America agrees to withdraw and surrender, 
and docs hereby withdraw and surrender, all right of possession, supervision, 
jurisdiction, control or sovereignty existing and exercised by the United States 
of America in and over the territory and the people of the Philippine Islands, 
except the use of such bases, necessary appurtenances to such bases, and the 
rights incident thereto, as the United States of America, by agreement with 
the Republic of the Philippines, may deem necessary to retain for the mutual 
protection of the United Slates of America and of the Republic of the Philip¬ 
pines. The United Stales of America further agrees to recognize, and docs 
hereby recognize, the independence of the Republic of the Philippines as a 
separate self-governing nation and to acknowledge, and does hereby acknowl¬ 
edge, the authority and control over the same of the Government instituted 
by the people thereof, under the Constitution of the Republic of the Philippines. 

Article 8. This Treaty shall enter into force on the exchange of instruments 
of ratification. . . . 

[Ed.: The obligation assumed by the United Stales under Article 1 “hereby” 
to “withdraw and surrender . . . sovereignly” and to “recognize the inde¬ 
pendence of the Republic of the Philippines as a separate self-governing na¬ 
tion” was not legally elTective, according to Article 8, until October 22, 1946, 
the date of the exchange of ratifications. By an accompanying protocol, it was 
“agreed that pending final ratification of this Treaty, the provisions of Ar¬ 
ticles II and III [dealing with diplomatic representation] shall be observed by 
executive agreement.” T.LA.S., 1568, pp. 5, 7-8. Recognition of the inde¬ 
pendence of the Republic of the Philippines was separately given on July 4, 
1946, by the United States in the Proclamation printed below. See D.S. Bulletin, 
XV, No, 367 (July 14, 1946), 66-69; Edward W. Mill, “The New Republic 
of the Philippines,” id.. No. 376 (Sept. 15, 1946), 475-479. See also Herbert 
W. Briggs, “Recognition of States: Some Reflections on Doctrine and Prac¬ 
tice,” 43 A.J.I.L. (1949) 113, 115 fl. Prior to the acquisition of independence 
by the Philippines, the Government of the Commonwealth of the Philippines 
had participated, as a United States possession, in various international agree- 
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ments and organizations. See Hooven & Allison Co. v. Evatt, (1945) 324 U.S. 
652, 676 ff. The Philippine Commonwealth also participated in the San Fran¬ 
cisco Conference of 1945 and became an original Member of the United Na¬ 
tions, U.N.C.I.O,, passim.] 


A PROCLAMATION 

By the President of the United States of America 
D . S ., Bulletin , XV, No. 367, pp. 66 


Whereas the United States of America by the Treaty of Peace with Spain of 
December 10, 1898 . . . did acquire sovereignty over the Philippines . . . 
and 

Whereas the people of the Philippines have clearly demonstrated their 
capacity for self-government; and 

Whereas the Act of Congress approved March 24, 1934, known as the 
Philippine Independence Act, directed that, on the 4th Day of July immediately 
following a ten-year transitional period leading to the independence of the 
Philippines, the President of the United States of America should by proclama¬ 
tion withdraw and surrender all rights of possession, supervision, jurisdiction, 
control, or sovereignty of the United Stales of America in and over the territory 
and people of the Philippines, except certain reservations therein or thereafter 
authorized to be made, and, on behalf of the United States of Amer’ca, should 
recognize the independence of the Philippines: 

Now^ Therefore, I, Harry S. Truman, President of the United Slates of 
America, acting under and by virtue of the authority vested in me by the afore¬ 
said act of Congress, do proclaim that, in accord with and subject to the 
reservations provided for in the applicable statutes of the United States, 

I’hc United States of America hereby withdraws and surrenders all rights of 
possession, supervision, jurisdiction, control, or sovereignty now existing and 
exercised by the United States of America in and over the territory and people 
of the Philippines; and, 

On behalf of the United States of America, I do hereby recognize the inde¬ 
pendence of the Philippines as a separate and self-governing nation and ac¬ 
knowledge the authority and control over the same of the government instituted 
by the people thereof, under the constitution now in force. 

In WriNESs WuERr.or, I have hereunto set my hand and caused the seal of 
the United States of America to be aflixed. 

Done at the City of Washington this Fourth day of July in the year of our 
Lord, nineteen hundred and forty-six, and of the Independence of the United 
States of America the one hundred and seventy-first. 

Harry S. Truman 

By the President: 

Dean Ac heson 
Acting Secretary of State. 
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Acquisition of Statehood by Indonesia 


[Ed.; One of the major controversies occupying the attention of the United 
Nations Security Council during the years 1947-49 was the Indonesian Ques¬ 
tion. The record may be consulted in S.C.O.R. commencing with 2nd 
year. No. 67 (171 si Meeting, July 31, 1947), and supporting United Na¬ 
tions documents, especially S/649, 10 Feb. 1948, Committee of Good Ofhccs 
on the Indonesian Question, 1st Interim Report to the Security Council: 
S/1117/Add. 1, 15 Dec. 1948 (appendices to Special Report); S/1417 and 
S/T417/Add. 1, 14 Nov. 1949, United Nations Commission for Indonesia 
(special report to the Security Council and documents on The Hague Round 
Table Conference, 1949). See also annual reports by the Security Council to 
the General Assembly; “Work of the U.N. Good Qllices Committee in Indo¬ 
nesia,” Bull., XVIII, No. 454 (March 14, 1948), 323-336; Charles Wolf, 
Jr., The Indonesian Story: The Birth, Growth and Structure of the Indonesian 
Republic (1948); and the forthcoming volume by George McT. Kahin, Nation- 
alism and Revolution in Indonesia, 

After the Allied defeat of Japan in 1945, a so-called “Republic of Indonesia” 
was set up by the natives in certain parts of the Netherlands East Indies on 
August 17, 1945. Attempts to restore Dutch control over Indonesia led to the 
conclusion of the Linggadjati Agreement between “the Netherlands Govern¬ 
ment represented by the Commission General and the Government of the 
Republic of Indonesia, represented by the Indonesian delegation” (Preamble). 
The Agreement was concluded near Chcribon, initialled on November 15, 1946, 
and signed at Batavia, March 25, 1947, for submission “to the approval of the 
respective parliaments.” By Article 1 of this Agreement, “the Netherlands Gov¬ 
ernment recognize the Government of the Republic of Indonesia as exercising 
the de facto authority over Java, Madura and Sumatra.” D.S. Bull., XVIII, 
No. 454, p. 325. By Article 2: “The Netherlands Government and the Gov¬ 
ernment of the Republic shall cooperate to ensure the early establishment of 
a sovereign, democratic Stale on a federal basis, to be known as the United 
States of Indonesia,” of which the Republic of Indonesia shall be a “com¬ 
ponent State” (Art, 4). By Article 6, both parties agreed to “cooperate in 
establishing a Netherlands Indonesian Union, through which the Kingdom 
of the Netherlands, comprising the Netherlands, the Netherlands Indies, Suri¬ 
nam and Curasao, shall be converted into the said Union, consisting on the 
one hand of the Kingdom of the Netherlands, comprising the Netherlands, 
Surinam and Curasao, and on the other hand the United States of Indonesia.” 

The Netherlands Government continued to insist that “the Republic of In¬ 
donesia is not a sovereign State” any more than New York or Utah or a “slate” 
in a federal system; they had recognized the Government of the Republic “as 
exercising de facto authority in Java and Sumatra, neither more nor less. It 
has not been recognized by us as a de jure Government. Still less has the Re¬ 
public, as contrasted with the Government of the Republic, been recognized 
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by us as a sovereign and independent State.” “We are still the sovereign Power 
there; we have been recognized as the sovereign Power by everybody, includ¬ 
ing the Republic of Indonesia in its note of 10 July [1947], sent in reply to a 
communication from the United States . . Statements of E. N. van Klef- 
fens at 171st, 181st and 192d meetings of Security Council. S.C.O.R., 2d year, 
No. 67, p. 1619; No. 74, p. 1922; and No. 82, p. 2152. In the letter of July 10, 
1947, referred to by Mr. van Kleffcns, President Soekarno of the Republic 
of Indonesia is quoted by van Klcflens as having stated to the United States 
in reply to certain representations: “The Indonesian Government recognizes 
that during the transition period between now and 1 January 1949, the Gov¬ 
ernment of the Netherlands is to retain sovereignty and ultimate authority 
in Indonesia.” Id., No. 74, p. 1921. 

However, observes Wolf, op. cit., 113: “By the beginning of June [1947], 
Egypt, Syria and Iran had all accorded de facto recognition to the Republic, 
and on June 10, in Cairo, Agocs Salim [Vice-Minister of Foreign AlTairs of 
the Republic of Indonesia] and Prime Minister Nokrashy Pasha of Egypt 
signed a treaty of friendship between their respective nations. Syria soon 
followed suit. . . . From the Dutch point of view it [“the Republic’s diplo¬ 
matic activity in India and the Middle East”] was a flagrant violation of Ling- 
gadjati and of the Agreement's accompanying memoranda and exchange of 
letters." For the Indonesian point of view, see Ali Sastroamidjojo and Robert 
Delson, “The Status of the Republic of Indonesia in international Law,” 49 
Columbia L.R. (1949), 344-361, with comment by C. C. Hyde, /c/., 955-966. 

Each parly accused the other of violating the Linggadjati Agreement and 
on July 21, 1947, the Dutch resorted to “police action.” Despite objections 
by the Netherlands that the dispute was a matter essentially within her do¬ 
mestic jurisdiction, the .Security Council took jurisdiction on July 31, 1947. 
Sec citations above. 

Under the auspices of the United Nations Committee of Good Offices on the 
Indonesian Question, a truce was arranged on the V.S.S. Renville on January 
17, 1948. By the first of Six Additional Principles submitted by the Committee 
and accepted by the Dutch and the Indonesians on January 19, 1948, it was 
stipulated (S/649, p. 97): 

1. Sovereignty throughout the Netherlands Indies is and shall remain with the 
Kingdom of the Netherlands until, after a .stated interval, the Kingdom of the 
Netherlands transfers its sovereignty to the United States of Indonesia. Prior to the 
termination of such stated interval, the Kingdom of the Netherlands may confer 
appropriate rights, duties and responsibilities on a provisional federal government 
of the territories of the future United Stales of Indonesia. The United States of 
Indonesia when created, will be a sovereign and independent State in equal part¬ 
nership with the Kingdom of the Netherlands in a Nclherlands-Indonesian Union 
at the head of which shall be the King of the Netherlands. The status of the Re¬ 
public of Indonesia will be that of a state within the United States of Indonesia. 

The Renville Truce was broken almost as soon as it was concluded. A 
United Nations Commission for Indonesia succeeded eventually in obtaining 
the agreement of the parties to hold a conference “to bring about a just and 
lasting settlement of the Indonesian dispute as soon as possible by reaching 
an agreement among the participants concerning the ways and means to trans¬ 
fer real, complete and unconditional sovereignty to the United States of In¬ 
donesia in accordance with the Renville principles.” S/1417, p. ii. 
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The Round Table Conference met at The Hague from August 23 to No¬ 
vember 2, 1949, the participants being delegations from the Kingdom of the 
Netherlands, the Government of the Republic of Indonesia and the Federal 
Consultative Assembly (representing certain Indonesians other than those 
from Republican territory), with the United Nations Commission for Indonesia 
playing an influential role. The achievements of the Conference were em¬ 
bodied in a scries of draft agreements (see S/1417/Add. 1) which were 
promptly ratified by the Netherlands and all sixteen participating territories 
of the proposed United States of Indonesia. On December 27, 1949, the 
“formal transfer of sovereignty" took place at The Hague and in Indonesia. 

Subsequent to the establishment of the Republic of the United Slates of 
Indonesia on a federal basis, a centralizing tendency was fostered by authori¬ 
ties of the constituent Republic of Indonesia (which included about 85 of 
the total population) to eliminate or reduce the component states other than 
the Republic of Indonesia. As a result, it w'as a centralized “Republic of In¬ 
donesia" rather than the “Republic of the United States of Indonesia" which 
was admitted as the sixtieth Member of the United Nations on September 28. 
1950.1 


NETHERLANDS-1NDONE25IA, CHARTER OF THE 
TRANSFER OF SOVEREIGNTY 

U.N. Doc. S/1417/Add. 1, 14 November 1949, p. 66 

Article 1, 1. The Kingdom of the Netherlands unconditionally and irrcviKably 
transfers complete sovereignty over Indonesia to the Republic of the United 
States of Indonesia and thereby recognizes said Republic of the United States 
of Indonesia as an independent and sovereign State. 

2. The Republic of the United States of Indonesia accepts said sovereignty 
on the basis of the provisions of its Constitution which as a draft has been 
brought to the knowledge of the Kingdom of the Netherlands. 

3. The transfer of sovereignty shall take place at the latest on 30 December 
1949. 


NETHERLANDS-INDONESIA, UNION STATUTE 
U.N. Doc. S/1417/Add. 1, p. 71 

The Kingdom of the Netherlands and the Republic of the United States of 
Indonesia, 

having resolved on a basis of free will, equality and complete independence 
to bring about friendly cooperation with each other and to create the Nether¬ 
lands Indonesian Union with a view to effectuate this future cooperation, 
have agreed to lay down in this Statute of the Union the basis of their 
mutual relationship as independent and sovereign States, 

thereby holding that nothing in this Statute shall be construed as excluding 
any form of cooperation not mentioned therein or cooperation in any field not 
mentioned therein, the need of which may be felt in the future by both part¬ 
ners. 
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Article /. 1. The Netherlands Indonesian Union eflectuales the organized 
cooperation between the Kingdom of the Netherlands and the Republic of the 
United States of Indonesia on the basis of free will and equality in status 
with equal rights. 

2. The Union does not prejudice the status of each of the two partners as 
an independent and sovereign State. 

Article 2. 1. The Union aims at cooperation of the partners for the pro¬ 
motion of their common interests. 

2. This cooperation shall take place with respect to subjects lying primarily 
in the field of foreign relations and defence, and as far as necessary, finance, 
and also in regard of subjects of an economic and a cultural nature. 

Article 4. All decisions in the Union shall be taken in agreement between 
the two partners. 

Article 5. I. At the head of the Union shall be Her Majesty Queen Juliana, 
Princess of Orange Nassau, and in case of succession Her lawful successors in 
the Crown of the Netherlands. . . . 

[En.: On August 24, 1^51, it was announced at The Hague that the Nether¬ 
lands and Indonesian Ciovernments had entered into negotiations to terminate 
the twenty-month-old Union Statute and to replace it with a “normar’ and 
“business-like'" treaty which might .succeed in creating the bond that the Union 
had failed to bring about. A'.T. Times. August 25, 1951.] 


Acquisition of Statehood by Korea 


I Ed.: a joint declaration released December 1, 1943, as a result of the Cairo 
Conference, provided in part: “The aforesaid three great powers [United 
States, United Kingdom, China], mindful of the enslavement of the people of 
Korea, are determined that in due course Korea shall become free and inde¬ 
pendent." Korea's Indepemleiice. U.S. Department of Slate Far Eastern Series 
18 (1947), 16. This pledge, reaffirmed at Potsdam, July 1945, was subscribed 
to by the Union of Soviet Socialist Republics upon entering the war against 
Japan, hi.. 1, 17-18. ElTorts by the United States to reach agreement with 
the Soviet Union for the setting up of a provisional Korean government failed. 
See id., passim, and Korea, 1945 to 1948, Department of Stale Far Eastern 
Scries 28 (1948). 

In September 1947 the United States presented the problem of Korean in¬ 
dependence to the second session of the General Assembly of the United 
Nations, which, by Re.solution 112 (II), adopted November 14, 1947, estab¬ 
lished a United Nations Temporary Commission on Korea and recommended 
the holding of free elections in Korea, to be followed by the establishment of 
a National Government. See works cited above and summary in U.N. Year¬ 
book, 1947-48, 81-88. Despite obstructionist tactics by the Soviet Govern¬ 
ment and the setting up of a Soviet puppet government in northern Korea, 
elections held in southern Korea resulted in the convening of a National As¬ 
sembly which enacted on July 12 and promulgated on July 17, 1948, a Con- 
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stitution of the Democratic Republic of Korea. For text, see Korea, 1945 to 
1948, cited, 78 IT. “On the occasion of the formal inauguration of the Republic 
of Korea on August 15 [1948], General Hodge officially proclaimed that the 
U.S. Army Military Government in Korea would terminate at midnight on 
that date . . rid., 20, 

After considering the report of its Temporary Commission (see G.A.O.R,, 
3rd Sess., Supp. No. 9, A/575, with addenda) the General Assembly at its 
187th Plenary Meeting, December 12, 1948, adopted by a vote of 48 for to 6 
against, with 1 absention. Resolution 195 (111), parts of which are reproduced 
below. See G.A.O.R,, 3rd Session, Part I, Plenary Meetings, 1042. The 
portions quoted are significant as constituting a collective determination or 
certification by an international organ that a State of Korea existed. See Her¬ 
bert W. Briggs. “Community Interest in the Emergence of New Stales: The 
Problem of Recognition," 1950 Proceedings, A.Sl.L., 169-181. On Janu¬ 
ary 1, 1949, the United States, pursuant to Resolution 195 (III), “extended 
recognition to the Government of the Republic of Korea. During the course of 
the year recognition was accorded by 26 additional States." United States Par¬ 
ticipation in the United Nations: Report hy the President to Congress for the 
year 1949,1.O.C.S., 111, 48, p. 35.] 

UNITED NATIONS GENERAL ASSEMBLY RESOLUTION 
195 (III) ON KOREA 

U.N. Doc. A/810 {G.A.O.R., Resolutions, 3rd Session, Pt. I, 1948), 25, 27 
The General Assembly . . . 

2. Declares that there has been established a lawful government (the Gov¬ 
ernment of (he Republic of Korea) having effective control and jurisdiction 
over that part of Korea w'here the Temporary Commission was able to ob.scrvc 
and consult and in which the great majority of the people of all Korea reside; 
that this Government is based on elections wffiich were a valid expression of 
the free will of the electorate of that part of Korea and which were observed 
by the Temporary Commission; and that this is the only such Government in 
Korea; . . . 

8. Calls upon Member States to refrain from any acts derogatory to the 
results achieved and to be achieved by the United Nations in bringing about 
the complete independence and unity of Korea; 

9. Recommends that Member States and other nations, in establishing their 
relations with the Government of the Republic of Korea, take into considera¬ 
tion the facts set out in paragraph 2 of the present resolution. 

187th Plenary Meeting, 12 December 1948, 
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Certification of Statehood by the United Nations 


[Ed.: At its 252nd Plenary Meeting on November 22, 1949, the United Na¬ 
tions General Assembly adopted resolutions requesting the Security Council 
to reconsider the applications of certain States whose applications for mem¬ 
bership in the United Nations had been vetoed by Soviet Russia. See G,A.O.R., 
4th Session, Plenary Mceliny:s, 329. No question as to the statehood of some 
of the applicants was involved. However, in the cases of Ceylon (by a vote of 
53 for to 5 af*ainst, with 1 abstention), of Jordan (50 to 5, with 2 abstentions), 
of Korea (50 to 6. with 3 abstentions), and of Nepal (52 to 5, with 1 ab¬ 
stention), the adoption of these resolutions by the General Assembly may be 
regarded as a collective certification of the statehood and international juridical 
capacity of the.se entities. For an argument that it also constituted collective 
recognition of these States, see Briggs, 1950 Proceedings, A.S.LL., 169-181. 
Cf. Yuen-Ii Liang, “Who are the Non-Members of the United Nations?,” 45 
AJ.I.L. (1951), 314-326. Portions of the resolution on Ceylon, which is 
practically identical with those adopted in the other cases, are reprinted be¬ 
low. See further on the international status of Ceylon, U.N. Doc. S/951, Letter 
dated 2 August 1948 from the Ceylon Government representative to the . . . 
Security Council transmitting information concerning Ceylon, with appendices 
containing Ceylon Independence Act, 1947, 11 Geo. 6, ch. 7, and the Ceylon 
Independence Ordcr-in-Council, 1947, S.C.O.R,, 3rd year, Supplement for 
August 1948, 109-117; S.C.O.R., 3rd year. No. 105 (351st Meeting, 18 
August 1948).] 


UNITED NATIONS GENERAL ASSEMBLY RESOLUTION 
296 (IV) B ON CEYLON 

U.N. Doc. A/I2.S1, 28 December 1948 (Resolutions, 4th Session, 1949), TS 
The General As.scmhly, 

Notin,q from the special report [A/982] of the Security Council on the re¬ 
consideration of the application of Ceylon for membership in the United 
Nations that nine members of the Security Council, on 13 September 1949, 
supported a draft resolution recommending the admission to the United Na¬ 
tions of Ceylon, but that no recommendation was made to the General As¬ 
sembly because of the opposition of one permanent member, 

Decminf^ it important to the development of the United Nations that all 
applicant States which possess the qualifications for membership set forth in 
Article 4 of the Charter should be admitted . . . 

L Determines that Ceylon is, in its judgment, a peace-loving State within 
the meaning of Article 4 of the Charier, is able and willing to carry out the 
obligations of the Charter, and should therefore be admitted to membership 
in the United Nations; 
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2. Requests the Security Council to reconsider the application of Ceylon, 
in the light of this determination of the General Assembly. 

252nd Plenary Meeting, 22 November 1949. 


Collective Action to Establish New States: 

Libya and Italian Somaliland 

United Nations Geni ral Assembly Resolution 289 (IV) A 

U.N. Doc. A/1251 (G.A.O.R., Resolutions, 4th Session, 1949), 10 


The General Assembly, 

In accordance with Annex XL paragraph 3, of the Treaty of Peace with 
Italy, 1947/^ whereby the Powers concerned have agreed to accept the recom¬ 
mendation of the General Assembly on the disposal of the former Italian colo¬ 
nies and to take appropriate measures for giving elfect to it, 

Having taken note of the report of the Four Power Commission of Inves¬ 
tigation, having heard spokesmen of organizations representing substantial 
sections of opinion in the territories concerned, and having taken into con¬ 
sideration the wishes and welfare of the inhabitants of the territories, the in¬ 
terests of peace and security, the views of the interested Governments and the 
relevant provisions of the Charter, 

A. With respect to Libya, recommends: 

1. That Libya, comprising Cyrenaica, Tripolitania and the Fezzan, shall be 
constituted an independent and sovereign Slate; 

2. That this independenee shall become effective as soon as possible and 
in any case not later than 1 January 1952; 

[Rd.: Paragraph 3 of Annex XI of the Treaty of Peace with Italy, 1947, provides: 
“3. If with respect to any of these territories fLibya, Eritrea and Italian Somaliland] the 
Four Powers fU.S., U.K., U.S.S.R. and France] arc unable to agree upon their disposal 
within one year from the coming into force of the I rcaly of Peace with Italy, the matter 
shall be referred to the General Assembly of the United Nations for a recommendation, 
and the Four Powers agree to accept the recommendation and to take appropriate meas¬ 
ures for giving effect to it.” T.I.A.S., 1648. By Article 23 of the Treaty of Peace with 
Italy, 1947, Italy had renounced “all right and title to the Italian territorial possessions 
in Africa” and agreed that “pending their final disposal, the said possessions shall con¬ 
tinue under their present [British and French] administration.” The deadline for Four 
Power agreement was September 15, 1948, and on that dale the four governments, 
stating their inability to agree, referred the problem to the General Assembly in accord¬ 
ance with the provisions of the Treaty. 

In addition to United Nations documents, consult the documented studies by David W. 
Wainhousc and Philip A. Mangano, “The Problem of the Former Italian Colonies at the 
Third Session of the General Assembly,” D.S. Bull., XXI, No. 532 (Sept. 12, 1949), 
363-396; “The Problem of the Former Italian Colonies at the Fourth Session of the Gen¬ 
eral Assembly,” uJ., XXII, No. 569 (May 29, 1950), 832-859 and No. 570 (June 5, 
1950), 887-917.1 

See Four Power Commission of Investigation for the former Italian Colonies, Vols. 

MU. 
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3. That a constitution for Libya, including the form of the government, 
shall be determined by representatives of the inhabitants of Cyrenaica, Tripoli- 
tania and the Fezzan meeting and consulting together in a National Assembly; 

4. That, for the purpose of assisting the people of Libya in the formulation 
of the constitution and the establishment of an independent Government, there 
shall be a United Nations Commissioner in Libya appointed by the General 
Assembly and a Council to aid and advise him; . . . 

10. That the administering Powers in co-operation with the United Nations 
Commissioner: 

(a) Initiate immediately all necessary steps for the transfer of power to 
a duly constituted independent Government; 

(b) Administer the territories for the purpose of assisting in the estab¬ 
lishment of Libyan unity and independence, co-operate in the formation of 
governmental institutions and co-ordinate their activities to this end; 

(c) Make an annual report to the General Assembly on the steps taken 
to implement these recommendations; 

11. I'hat upon its establishment as an independent Slate, Libya shall be 
admitted to the United Nations in accordance with Article 4 of the Charter; 

B. With respect to Italian SonialiUuuh recantnicnds: 

1. That Italian Somaliland shall be an independent scu'creign State; 

2. That this independence shall become clTcctive at the end of ten years 
from the date of the approval of a Trusteeship Agreement by the General 
Assembly; 

3. l hal, during the period mentioned in paragraph 2. Italian Somaliland 
shall be placed under the International Trusteeship System with Italy as the 
Administering Authority; . , , 

250th Plenary Meeting, 21 November 1949, 


Reparation tor Injuries Suffered in the Service of the 
United Nations 

Inti-rnaiional Court of Justic e, Advisory Opinion of 
April 11, 1949 

LCJ. Reports, 1949, 174 


[Ed.: The assassination of Count Folke Bernadotte, while serving as United 
Nations Mediator in Palestine, September 17, 1948, climaxed a series of at¬ 
tacks resulting in the death or injury of United Nations otlicials while serving 
the Organization. Since the Charter of the United Nations, although providing 
in Article 104 that “the Organization shall enjoy in the territory of each of 
its Members such legal capacity as may be necessary for the exercise of its 
functions and the fulfillment of its purposes," does not explicitly state that the 
Organization is a subject of international law, possessing capacity to bring in- 
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tcrnational claims for reparation for injury, the United Nations General As¬ 
sembly by Resolution 258 (III), adopted at its 169th Plenary Meeting, De¬ 
cember 3, 1948, submitted certain questions involving the status and capacity 
of the United Nations Organization under international law to the International 
Court of Justice for an advisory opinion. 

In oral statements presented to the Court on behalf of the Secretary-General 
of the United Nations, Mr. Ivan Kerno called the attention of the Court to 
the important consequences for the future development of international law 
and organization of an opinion by (he Court on the much discussed question 
of the international legal personality of international organizations; and Mr. 
A. H. Feller observed that “the States, which are both the subjects and creators 
of international law, intended to and did in fact create in the United Nations 
a personality of international law" recognized by non-member States as well 
as bv Member States of the LJnited Nations, and that “the essence of legal 
personality is the capacity to enjoy legal rights and assume legal obligations" 
and that “it follows that since the United Nations is a personality of international 
law, it has the capacity to enjoy international legal rights." I.CJ., Pleadings, 
Oral Arguments, Documents . . . Advisory Opinion of April lltlh 1949, 
69, 70, 74, 76. 

See C. W. Jenks, “The Legal Personality of International Organizations," 
1945 BY.I.L,, 267-275 for analysis and comprehensive bibliography on the 
juridical status and capacity of international organizations.! 

[The Court. j . . . The first question asked of the Court [by the Gen¬ 
eral Assembly Resolution of December 3, 1948] is as follows: 

[I.] In the event of an agent of the United Nations in the performance of his 
duties suffering injury in circumstances involving the responsibility of a State, has 
the United Nations, as an Organization, the capacity to bring an international 
claim against the responsible de jure or de facto government with a view to ob¬ 
taining the reparation due in respect of the damage caused (a) to the United Na¬ 
tions, (b) to the victim or to persons entitled through him? 

It will be useful to make the following preliminary observations: . . . 

(b) Questions I (a) and I (b) refer to “an international claim against the 
responsible de jure or de facto government.’' The Court understands that these 
questions arc directed to claims against a State, and will, therefore, in this 
opinion, use the expression “State” or “defendant State.” 

(c) The Court understands the word “agent” in the most liberal sense, 
that is to say, any person who, whether a paid official or not, and whether 
permanently employed or not, has been charged by an organ of the Organi¬ 
zation with carrying out, or helping to carry out, one of its functions—in short, 
any person through whom it acts. 

(d) As this question assumes an injury suffered in such circumstances as 
to involve a State’s responsibility, it must be supposed, for the purpose of this 
Opinion, that the damage results from a failure by the State to perform 
obligations of which the purpose is to protect the agents of the Organization 
in the performance of their duties. 

[Ed.: Basdevant, President: Guerrero, Alvarez, Fabela, Hack worth, Winiarski, 
Zoridic, de Visscher, McNair, KJaestad, Badawi, Krylov, Read, Hsu Mo and Azevedo, 
Judges.] 
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(e) The position of a defendant Slate which is not a member of the Or¬ 
ganization is dealt with later, and for the present the Court will assume that 
the defendant Stale is a Member of the Organization. 

The questions asked of the Court relate to the “capacity to bring an inter¬ 
national claim”; accordingly, we must begin by defining what is meant by that 
capacity, and consider the characteristics of the Organization, so as to deter¬ 
mine whether, in general, these characteristics do, or do not, include for the 
Organization a right to present an international claim. 

Competence to bring an international claim is, for those possessing it, the 
capacity to resort to the customary methods recognized by international law 
for the establishment, the presentation and the settlement of claims. Among 
these methods may be mentioned protest, request for an enquiry, negotiation, 
and request for submission to an arbitral tribunal or to the Court in so far as 
this may be authorized by the Statute. 

This capacity certainly belongs to the State; a State can bring an inter¬ 
national claim against another State. Such a claim takes the form of a claim 
between two political entities, equal in law, similar in form, and both the direct 
subjects of international law. It is dealt with by means of negotiation, and can¬ 
not, in the present state of the law as to international jurisdiction, be submitted 
to a tribunal, except with the consent of the States concerned. 

When the Organization brings a claim against one of its Members, this claim 
will be presented in the same manner, and regulated by the same procedure. 
It may, when necessary, be supported by the political means at the disposal 
of the Organization. In these ways the Organization would find a method for 
securing the observance of its rights by the Member against which it has a 
claim. 

But, in the international sphere, has the Organization such a nature as in¬ 
volves the capacity to bring an international claim? In order to answer this 
question, the Court must first enquire whether the Charter has given the Or¬ 
ganization such a position that it possesses, in regard to its Members, rights 
which it is entitled to ask them to respect. In other words, does the Organiza¬ 
tion possess international personality? This is no doubt a doctrinal expression, 
which has sometimes given rise to controversy. But it will be used here to mean 
that if the Organization is recognized as having that personality, it is an entity 
capable of availing itself of obligations incumbent upon its Members. 

To answer this question, which is not settled by the actual terms of the 
Charter, we must consider what characteristics it was intended thereby to give 
to the Organization. 

The subjects of law in any legal system are not necessarily identical in their 
nature or in the extent of their rights, and their nature depends upon the 
needs of the community. Throughout its history, the development of inter¬ 
national law has been influenced by the requirements of international life, and 
the progressive increase in the collective activities of States has already given 
rise to instances of action upon the international plane by certain entities which 
are not States. This development culminated in the establishment in June 1945 
of an international organization whose purposes and principles are specified in 
the Charter of the United Nations. But to achieve these ends the attribution 
of international personality is indispensable. 

The Charter has not been content to make the Organization created by it 
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merely a centre “for harmonizing the actions of nations in the attainment of 
these common ends” (Article L para. 4). It has equipped that centre with 
organs, and has given it special tasks. It has defined the position of the Mem¬ 
bers in relation to the Organization by requiring them to give it every assistance 
in any action undertaken by it (Article 2, para. 5), and to accept and carry 
out the decisions of the Security Council; by authorizing the General Assembly 
to make recommendations to the Members; by giving the Organization legal 
capacity and privileges and immunities in the territory of each of its Members; 
and by providing for the conclusion of agreements between the Organization 
and its Members. Practice—in particular the conclusion of conventions to 
which the Organization is a partv—has coniirmed this character of the Or¬ 
ganization. which occupies a position in certain respects in detachment from 
its Members, and which is under a duty to remind them, if need be, of certain 
obligations. It must be added that the Organization is a political body, charged 
with political tasks of an important character, and covering a wide field namely, 
the maintenance of international peace and security, the development of friendly 
relations among nations, and the achievement of international co-operation in 
the solution of problems of an economic, social, cultural or humanitarian 
character (Article 1): and in dealing with its Members it employs political 
means. The "Convention on the Privileges and Immunities of the United Na¬ 
tions” of 1^)46 creates rights and duties between each of the signatories and the 
Organization (see, in particular. Section 3.^). It is dilhcult to sec how such a 
convention could operate except upon the international plane and as betw^ecn 
parties possessing international personality. 

In the opinion of the Court, the Organization was intended to exercise and 
enjoy, and is in fact exercising and enjoying, functions and rights which can 
only be explained on the basis of the possession of a large measure of inter¬ 
national personality and the capacity to operate upon an international plane. 
It is at pre.sent the supreme type of international organization, and it could 
not carry out the intentions of its founders if it was devoid of international 
personality. It must be acknowledged that its Members, by entrusting certain 
functions to it, with the attendant duties and responsibilities, have clothed it 
with the competence required to enable tho.se functions to be effectively dis¬ 
charged. 

Accordingly, the Court has come to the conclusion that the Organization 
is an international person. That is not the same thing as saying that it is a 
State, which it certainly is not, or that its legal personality and rights and duties 
arc the same as those of a State. Still less is it the same thing as saying that it is 
“a super-Stale,” whatever that expression may mean. It does not even imply 
that all its rights and duties must be upon the international plane, any more 
than all the rights and duties of a State must be upon that plane. What it does 
mean is that it is a subject of international law and capable of possessing inter¬ 
national rights and duties, and that it has capacity to maintain its rights by 
bringing international claims. 

The next question is whether the sum of the international rights of the Or¬ 
ganization comprises the right to bring the kind of international claim de¬ 
scribed in the Request for this Opinion. That is a claim against a State to 
obtain reparation in respect of the damage caused by the injury of an agent of 
the Organization in the course of the performance of his duties. Whereas a 
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State possesses the totality of international rights and duties recognized by 
international law, the rights and duties of an entity such as the Organization 
must depend upon its purposes and functions as specified or implied in its 
constituent documents and developed in practice. The functions of the Or¬ 
ganization arc of such a character that they could not be effectively discharged 
if they involved the concurrent action, on the international plane, of fifty- 
eight or more Foreign Offices, and the Court concludes that the Members have 
endowed the Organization with capacity to bring international claims when 
necessitated by the discharge of its functions. . . . 

[Considering more specifically Question I (a), the Court continued:] 

The que.stion is concerned solely with the reparation of damage caused 
to the Organization when one of its agents suffers injury at the same time. It 
cannot be doubted that the Organization has the capacity to bring an inter¬ 
national claim against one of its Members which has caused injury to it by a 
breach of its international obligations towards it. I'hc damage specified in 
Question 1 (a) means exclusively damage caused to the interests of the Or¬ 
ganization itself, to its admini.strativc machine, to its property and assets, and 
to the interests of which it is the guardian. It is clear that the Organization has 
the capacity to bring a claim for this damage. As the claim is based on the 
breach of an internatituial obligation on the part of the Member held respon¬ 
sible by the Organization, the Member cannot contend that this obligation is 
governed by municipal law, and the Organization is justified in giving its claim 
the character of an international claim. 

When the Organization has sustained damage resulting from a breach by a 
Member of its international obligations, it is impossible to see how it can ob¬ 
tain reparation unless it possesses capacity to bring an international claim. It 
cannot be supposed that in such an event all the Members of the Organization, 
save the defendant Stale, must combine to bring a claim against the defendant 
for the damage suffered by the Organization. 

The Court is not called upon to determine the precise extent of the repara¬ 
tion which the Organization would be entitled to recover. It may, however, 
be said that the measure of the reparation should depend upon the amount of 
the damage which the Organization has suffered as the result of the wrongful 
act or omission of the defendant State and should be calculated in accordance 
with the rules of international law. Amongst other things, this damage would 
include the reimbursement of any reasonable compensation which the Organ¬ 
ization had to pay to its agent or to persons entitled through him. Again, the 
death or disablement of one of its agents engaged upon a distant mission might 
involve very considerable expenditure in replacing him. These arc mere illus¬ 
trations, and the Court cannot pretend to forecast all the kinds of damage 
which the Organization itself might sustain. 

Question Tib) is as follows: . . . "has the United Nations, as an Organi¬ 
zation, the capacity to bring an international claim ... in respect of the 
damage caused . . . (b) to the victim or to persons entitled through him?” 

In dealing with the question of law which arises out of Question I (b), it is 
unnecessary" to repeat the considerations which led to an affirmative answer 
being given to Question 1 (a). It can now' be assumed that the Organization 
has The capacity to bring a claim on the international plane, to negotiate, to 
conclude a special agreement and to prosecute a claim before an international 
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tribunal. The only legal question which remains to be considered is whether, 
in the course of bringing an international claim of this kind, the Organization 
can recover ‘‘the reparation due in respect of the damage caused ... to the 
victim. . . 

The traditional rule that diplomatic protection is exercised by the national 
State does not involve the giving of a negative answer to Question I (b). 

In the first place, this rule applies to claims brought by a State. But here 
we have the difTcrent and new case of a claim that would be brought by the 
Organization. 

In the second place, even in inter-State relations, there arc important excep¬ 
tions to the rule, for there arc cases in which protection may be exercised by 
a State on behalf of persons not having its nationality. 

In the third place, the rule rests on two bases. The first is that the defendant 
State has broken an obligation towards the national State in respect of its 
nationals. The second is that only the party to whom an international obliga¬ 
tion is due can bring a claim in respect of its breach. This is precisely what hap¬ 
pens when the Organization, in bringing a claim for damage suffered by its 
agent, does so by invoking the breach of an obligation towards itself. Thus, 
the rule of the nationality of claims affords no reason against recognizing that 
the Organization has the right to bring a claim for the damage referred to in 
Question I (b). On the contrary, the principle underlying this rule leads to 
the recognition of this capacity as belonging to the Organization, when the 
Organization invokes, as the ground of its claim, a breach of an obligation 
towards itself. 

Nor docs the analogy of the traditional rule of diplomatic protection of 
nationals abroad justify in itself an affirmative reply. It is not possible, by a 
strained use of the concept of allegiance, to assimilate the legal bond which 
exists, under Article 100 of the Charter, between the Organization on the 
one hand, and the Secretary-General and the staff on the other, to the bond of 
nationality existing between a State and its nationals. 

The Court is here faced with a new situation. The questions to which it gives 
rise can only be solved by realizing that the situation is dominated by the pro¬ 
visions of the Charter considered in the light of the principles of international 
law. 

The question lies within the limits already established; that is to say it pre¬ 
supposes that the injury for which the reparation is demanded arises from a 
breach of an obligation designed to help an agent of the Organization in the 
performance of his duties. It is not a case in which the wrongful act or omis¬ 
sion would merely constitute a breach of the general obligations of a State 
concerning the positions of aliens; claims made under this head would be 
within the competence of the national State and not, as a general rule, within 
that of the Organization. 

The Charter does not expressly confer upon the Organization the capacity 
lo include, in its claim for reparation, damage caused to the victim or to per¬ 
sons entitled through him. The Court must therefore begin by enquiring whether 
the provisions of the Charter concerning the functions of the Organization, and 
the part played by its agents in the performance of those functions, imply for 
the Organization power to afford its agents the limited protection that would 
consist in the bringing of a claim on their behalf for reparation for damage 
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suffered in such circumstances. Under international law, the Organization must 
be deemed to have those powers which, though not expressly provided in the 
Charter, are conferred upon it by necessary implication as being essential to 
the performance of its duties. This principle of law was applied by the Perma¬ 
nent Court of International Justice to the International Labour Organization 
in its Advisory Opinion No. 13 of July 23, 1926 (Series B., No. 13, p. 18), 
and must be applied to the United Nations. 

Having regard to its purposes and functions already referred to, the Or¬ 
ganization may find it necessary, and has in fact found it necessary, to entrust 
its agents with important missions to be performed in disturbed parts of the 
wwld. Many missions, from their very nature, involve the agents in unusual 
dangers to which ordinary persons are not exposed. I‘or the same reason, the 
injuries suffered by its agents in these circumstances will sometimes have 
occurred in such a manner that their national State would not be justified in 
bringing a claim for reparation on the ground of diplomatic protection, or, 
at any rate, would not feel disposed to do so. Both to ensure the efficient and 
independent performance of these missions and to afford effective support to 
its agents, the Organization must provide them with adequate protection. 

This need of protectiem for the agents of the Organization, as a condition 
of the performance of its functions, has already been realized, and the Preamble 
to the Resolution of December 3rd, 1948 . . . shows that this was the unani¬ 
mous view of the General Assembly. 

For this purpose, the Members of the Organization have entered into cer¬ 
tain undertakings, some of which are in the Charter and others in complemen¬ 
tary agreements. The content of these undertakings need not be described here; 
but the Court must stress the importance of the duty to render to the Or¬ 
ganization “every assistance” which is accepted by the Members in Article 
2. paragraph 5, of the Cliarter. It must be noted that the effective working of 
the Organization—the accomplishment of its task, and the independence and 
effectiveness of the w’ork of its agents—require that these undertakings should 
be strictly observed. For that purpose, it is necessary that, when an infringe¬ 
ment occurs, the Organization should be able to call upon the responsible 
State to remedy its default, and, in particular, to obtain from the Slate repara¬ 
tion for the damage that the default may have caused to its agent. 

In order that the agent may perform his duties satisfactorily, he must feel 
that this protection is assured to him by the Organization, and that he may count 
on it. To ensure the independence of the agent, and, consequently, the inde¬ 
pendent action of the Organization itself, it is essential that in performing his 
duties he need not have to rely on any other protection than that of the Or¬ 
ganization (save of course for the more direct and immediate protection due 
from the State in whose territory he may be). In particular, he should not 
have to rely on the protection of his own State. If he had to rely on that Slate, 
his independence might well be compromised, contrary to the principle ap¬ 
plied by Article 100 of the Charter, And lastly, it is essential that—whether 
the agent belongs to a powerful or to a weak State; to one more affected or 
less affected by the complications of international life; to one in sympathy or 
not in sympathy with the mission of the agent—he should know that in the 
performance of his duties he is under the protection of the Organization. This 
assurance is even more necessary when the agent is stateless. 
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Upon examination of the character of the functions entrusted to the Or¬ 
ganization and of the nature of the missions of its agents, it becomes clear 
that the capacity of the Organization to exercise a measure of functional pro¬ 
tection of its agents arises by necessary intendment out of the Charter. 

The obligations entered into by Stales to enable the agents of the Organiza¬ 
tion to perform their duties are undertaken not in the interest of the agents, 
but in that of the Organization. When it claims redress for a breach of these 
obligations, the Organization is invoking its own right, the right that the 
obligations clue to it should be respected. On this ground, it asks for repara¬ 
tion of the injury suffered, for “it is a principle of international law that the 
breach of an engagement involves an obligation to make reparation in an ade¬ 
quate form"; as was slated by the Permanent Court in its Judgment Nc^. 8 of 
July 26th, 1927 (Series A., No. 9, p. 21). In claiming reparation based on the 
injury suffered by its agent, the Organization does not represent the agent, but 
is asserting its own right, the right to secure respect for undertakings entered 
into towards the Organization. 

Having regard to the foregoing considerations, and to the undeniable right 
of the Organization to demand that its Members shall fulfil the obligations 
entered into by them in the interest of the good working of the Organization, 
the Court is of the opinion that, in the case of a breach of these obligations, the 
Organization has the capacity to claim adequate reparation, and that in 
assessing this reparation it is authorized to include the damage suffered by the 
victim or by persons entitled thremgh him. 

The question remains whether the Organization has “the capacity to bring 
an international claim against the responsible cle jure or de facto government 
with a view to obtaining the reparation due in respect of the damage caused 
(a) to the United Nations, (b) to the victim or to persons entitled through him" 
when the defendant State is not a member of the Organization. 

In considering this aspect of Question 1(a) and (b), it is necessary to keep 
in mind the reasons which have Jed the Court to give an affirmative answer 
to it when the defendant State is a Member of the Organization. In has now 
been established that the Organization has capacity to bring claims on the 
international plane, and that it posses.scs a right of functional protection in 
respect of its agents. Here again the Court is authorized to assume that the 
damage suffered involves the responsibility of a Slate, and it is not called upon 
to express an opinion upon the various ways in which that responsibility might 
be engaged. Accordingly the question is whether the Organization has capacity 
to bring a claim against the defendant State to recover reparation in respect of 
that damage or whether, on the contrary, the defendant State, not being a 
member, is justified in raising the objection that the Organization lacks the 
capacity to bring an international claim. On this point, the Court’s opinion is 
that fifty Stales, representing the vast majority of the members of the inter¬ 
national community, had the power, in conformity with international law, to 
bring into being an entity possessing objective international personality, and 
not merely personality recognized by them alone, together with capacity to 
bring international claims. 

Accordingly, the Court arrives at the conclusion that an affirmative an¬ 
swer should be given to Question 1(a) and (b) whether or not the defendant 
State is a Member of the United Nations. . . . 
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[Ed.: On the question of the capacity of the United Nations as an Organiza¬ 
tion to bring international claims in the circumstances indicated by Question I 
(a) against cither a Member or a State which is not a Member of the United 
Nations, the opinion of the Court was unanimous. On Question 1 (b), the vote 
was 11 to 4. 

Question 11 and individual and dissenting opinions here omitted. 


Editor’s Noi t: The Imlividual as a Subject of International Law. By a variety 
of routes some writers have arrived at the conclusion that the individual is a 
subject of international law—i. e., that international law '‘directly” confers rights 
or imposes obligations upon him proprio vit^ore without the necessity for 
any implementation by municipal law or practice. This conclusion sometimes 
stems from a natural law approach emphasizing the inalienable "rights of 
man” and sometimes arises as a reaction to theories of Slate sovereignty. See 
Jean Spiropoulos, L'lndividu en Droit International (1928). More often, per¬ 
haps, the assertion that the individual is, or should be, a subject of international 
law is only a link in a chain of reasoning looking towards the establishment of 
"world law” or world government: rii^hts denied the individual by his own 
government should be made directly enforceable by him against his govern¬ 
ment before international tribunals; ohlii^ations under international law should 
be regarded as the direct obligations of national officials and others on the 
ground that international law' can never be enforced until it is transformed into 
a W'orld criminal law directly enforceable against individuals. (C/. the dictum 
of the Nuremberg Tribunal, below, p. 97). The analysis which follows con¬ 
centrates attention upon the present juridical status of the individual in inter¬ 
national law. 

Demonstrations that in its earlie.st manifestations international law was re¬ 
garded by the classical writers as a law binding upon individuals as well as 
upon comniimities of individuals tend to overlook 300 years of subsequent 
practice during which, as Schwarzenberger says, "sovereign States, the pre¬ 
dominant bearers of rights and duties under international law, have so far suc¬ 
ceeded in maintaining a practically unchallenged monopoly of exclusive or 
concurrent jurisdiction over the individual.” Georg Schwarzenberger, “The 
Protection of Human Rights in British State Practice,” Current Le^al Prob¬ 
lems, 1948, 153, Cf. Vladimir R. Idelson, "The Law of Nations and the In¬ 
dividual,” 30 Transactions, Crotius Society, 1944, 50 IT. For a scholarly anal- 
vsis of doctrine and practice, see George Manner, "The Position of the 
Individual in International Law” (unpublished Thesis, Cornell University, 
1940); see also bibliography in Lauierpacht’s Oppenheim (7lh ed.), I, 20, 
579 IT. 

Dunn attacks the orthodox view that the individual is not a subject of in¬ 
ternational law as a highly misleading "legal fossil” and a "remnant of 
legal animism,” adducing as evidence the unchallenged fact that international 

i » [Ed.: For .steps taken by the United Nations to secure reparation for injuries incurred 
in its service, see Annual Reports of the Secretary-General on the IVork of the United 
Nations. 

See also Balfour, Guthrie & Co. v. U.S. (1950), 90 F. Supp. 831, in which it was held 
that the United Nations could sue the United States.] 



94 


THE LAW OF NATIONS 


law has always been concerned with interests and needs of individuals, as 
well as of States, and adding: “Only a relatively small proportion of the treaties 
entered into since the middle of the last century have dealt with the relations of 
States as political atoms. The great majority of them have been concerned with 
the rights and interests of private individuals"—with their “ability to travel 
about freely from country to country, to carry on trade across national bound¬ 
aries with some degree of predictability, ... to be protected in matters of 
public health and morals and a host of other things which arc not at all con¬ 
cerned with the advancement of the political interests of States." Frederick S. 
Dunn, “The International Rights of Individuals," 1941 Proceedings, ASJ.L, 
14,15. 

It is not his facts which are open to challenge: there is general agreement 
that the creation of rules of international law for the benefit and protection of 
the individual is one of the most common occurrences of international rela¬ 
tions. There is also wide acceptance of the proposition stated by Schwarzen- 
berger, loc, cit., 153: “If the present subjects of international law fStatesl 
choose to transform the status of the individual from that of an object into that 
of a subject of international law, they are free to do so. Yet so far they have 
shown singular reluctance to do so, and romantic pirates or ignoble war crim¬ 
inals. if adduced as proof to the contrary, are only rather weak samples of 
special pleading." 

In considering whether the individual is today a subject of international law, 
the question to be faced is whether international law, in stipulating rights, 
benefits and obligations for individuals, operates “directly" upon individuals or 
indirectly through the incorporation of its principles and rules as the law of 
the land, i. c., the municipal law of States. See above on Relation of inter¬ 
national Law to Municipal Law, pp. 60 ff., and below on Treaties as Munici¬ 
pal Law, pp. 886 ff. Consider, for example, the rights and obligations stipu¬ 
lated in the U.S.-Italian Treaty of February 2, 1948 (sec below^ pp. 530 ff.) 
with reference to private individuals, and the rights and obligations stipu¬ 
lated in the U,S.-U.K. Consular Convention of June 6, 1951 (see below), 
pp. 830 ff.) with reference to individuals as State agents. Is it the treaty as an in¬ 
strument of international law which ex proprio vigore confers rights or imposes 
obligations directly upon the individual? Or is it the treaty as implemented in 
the United Kingdom by legislation (see below, p. 887) or, in the United 
States, by a constitutional practice of regarding treaties as the law of the land, 
providing they are “self-executing" (see below, p. 886 ), which serves to con¬ 
fer rights and impose obligations? 

Admittedly, the individual lacks procedural capacity under international law, 
except where it is conferred upon him. That is, he cannot sue in an inter¬ 
national court to obtain enforcement of rights stipulated by treaty or customary 
international law in his behalf except where such procedural capacity is con¬ 
ferred upon him. Article 34 of the Statute of the International Court of Jus¬ 
tice provides, for example, that “only States may be parties in cases before 
the Court." The Annual Reports of the Permanent Court of International 
Justice, whose jurisdiction was similarly limited, print summaries of 115 
“cases" as examples of applications by private individuals against govern¬ 
ments in which the Registrar informed the applicants that they could not be 
parties to cases before the Court, See citations in 15th Annual Report 
PC J J Series K. No. 15. n. 59. Lauteroacht suceests that Ar- 
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tide 34 of the Statute "is not intended to be declaratory of any general princi¬ 
ple of international law” and suggests its modification. H. Lautcrpacht, "The 
Subjects of the Law of Nations,” 63 L.Q,R. (1947), 438, 451-460. However, 
it accurately reflects prevailing practice. 

Exceptionally, as in Articles 297 and 304 of the Treaty of Versailles, pro¬ 
cedural capacity under international law is conferred upon individuals. See 
Treaty of Versailles, annotated, U,S, For. Red., Paris Peace Conference, 1919, 
XIII, 597 IT., 624 IT. and Recueil des Decisions des I rihunaux Arbitran.x 
Mixtes institutes par les Traites de Paix (Paris, 1922-30), 10 volumes. See 
also Georges Kacckenbeeck, The International Experiment of Upper Silesia 
(1942), and materials there cited, for German-Polish Convention of May 15, 
1922, providing for Upper Silesian Arbitral Tribunal, before which individuals 
were granted international procedural capacity. And note the advisory opinion 
of the Permanent Court of International Justice concerning the Jurisdiction of 
the Courts of Danzij^, Ser. B, No. 15 (1928), below, p. 879, where the Court 
observed that, although by "a well-established principle of international law 
... an international agreement, cannot, as such, create direct rights and 
obligations for private individuals,” where the contracting States intended 
by international agreement to adopt "definite rules creating individual rights 
and obligations and enforceable by the national courts,” Poland could not 
plead her failure to incorporate the agreement into her municipal law as a de¬ 
fence for not observing an international agreement which had conferred rights 
and procedural capacity upon individuals. 

It is thus clear that Stales can by agreement stipulate that international 
law shall apply "directly” to individuals without the necessity for municipal 
implementation; and, in exceptional cases, they have thus made the individual 
a subject of international law. 

Ordinarily, however, the capacity for rights and the procedural capacity of 
the individual are conferred by national law; and until States, by the enactment 
of treaty-implementing legislation or pursuant to a general practice of incor¬ 
porating “sclf-cxecuting” treaties as the law^ of the land, have rendered the 
provisions of the treaty actionable for individuals, it serves little purpose to pro¬ 
claim that international Uuv operates ex proprio vi^ore to confer rights on the 
individual as a subject of international law. 

Only if one minimizes or misconstrues the act or general rule of practice by 
which States incorporate the stipulations of international law into their mu¬ 
nicipal law so as to render those provisions available to, and actionable by, 
private individuals, can it logically be maintained that the individual is a sub¬ 
ject of international law. This dialectical maneuver is performed by Lautcrpacht 
who argues that "according to the positive law of most States, international 
law is a direct source of rights and obligations of individuals enforceable by 
municipal courts” and that the "wide acceptance of iJun practice has imparted 
to it a degree of generality which has made it approximate to a customary rule 
of international law.” (Italics supplied.) H. Lautcrpacht, "The Subjects of the 
Law of Nations,” 63 L.Q.R. (1947), 438-460 at 444; 64 id. (1948), 97-119; 
and H. Lautcrpacht, International Law and Human Rights (1950), 10-11. 
By concentrating attention on the result of "that practice” by which States 
render the substantive rights stipulated by international law available to in¬ 
dividuals within their jurisdiction and by minimizing the legal significance of the 
act or practice by which that result is achieved, Lautcrpacht is able to conclude, 
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in effect, that international law is “directly'’ applicable to individuals (indi¬ 
rectly) through its adoption as positive municipal law—which falls somewhat 
short of proving that international law operates ex proprio vii^ore upon in¬ 
dividuals. 

Nor is the picture much different when one considers the international delic¬ 
tual capacity of the individual—his capacity to violate international law di¬ 
rectly. See George Manner, op, cii. Pirates and war criminals arc sometimes 
referred to as subjects of international law since the acts for which they can 
be convicted arc prohibited by international law. However, in these cases, as 
in other so-called “offenses against the law of nations,'' the situation is usually 
one in which national courts try individuals for offenses against national legis¬ 
lation which may be labelled “offenses against the law of nations” since it fre¬ 
quently includes by reference the substantive prohibitions of international law. 
See Harvard Research Draft Convention on Piracy ( Joseph W. Bingham, Re¬ 
porter) 1932, and below under Piracy, pp. 389 IT., and Crimes af^ainst the Law 
oj Nations, pp. 579 tf. See also the statement in Article 2 of The Hague Conven¬ 
tion IV of 1907 that 'I'hc Hague Regulations Respecting the Law's and Cus¬ 
toms of War on Land apply “between Contracting Powers" (i. e., States), 
and the requirement expressed in Article 1 that the “Contracting Powers shall 
issue instructions to their armed land forces which shall be in conformity 
with the Regulations respecting the Laws and Customs of War on Land, an¬ 
nexed to the present Convention." Malloy. 11, 2269, 2277. Here again it ap¬ 
pears that international law docs not operate ex proprio vif^ore upon indi¬ 
viduals but obliges States to cxcrci.se jurisdiction over their own nationals and 
authorizes them to punish certain enemy nationals for violations of the law's of 
w'ar. This jurisdiction can be exercised by national military tribunals or by in¬ 
ternational military tribunals set up pursuant to international agreement by 
States. 

The International Military Tribunal which sat at Nuremberg in 1945 and 
1946 to try leading Nazi officials was established on the basis of the Four- 
Power London Agreement of August 8, 1945, later adhered to by nineteen 
other States. The Charter annexed to the Agreement conferred upon the 
Tribunal (Art. 6) “the power to try and punish persons who, acting in the 
interests of the European Axis countries, whether as individuals or as members 
of organizations, committed any of the following crimes. The following acts, or 
any of them, are crimes coming within the jurisdiction of the Tribunal for 
which there shall be individual responsibility," and proceeded to list and de¬ 
fine certain crimes against peace, war crimes, crimes against humanity, and 
conspiracy to commit any of them. International Conference on Military Trials, 
London, 1945, Report of Robert H, Jackson, Department of State, LO.C.S., 
II, European 1, p. 423. 

Although the Tribunal consistently held in its judgment of October 1, 1946, 
that it was bound by the provisions of the London Charter which “is decisive, 
and binding upon the Tribunal" and “the law to be applied to the case" (sec 
Nuremberg Tribunal, I, 174, 218; 41 A,J,LL. (1947), 172, 175, 216), the 
court listened to arguments that the individual is not a subject of international 
law (see U.N. Secretariat Memorandum, The Charter and Judgment of the 
Nurnberft Tribunal—History and Analysis, U.N. Doc. A/CN. 4/5, 3 March 
1949, 39 ff.) and delivered the following dictum {Nuremberg Tribunal, cited, 
I, 222-223; 41 A,J.LL„ 220-221) : 
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It was submitted that international law is concerned with the actions of sov¬ 
ereign States, and provides no punishment for individuals; and further, that where 
the act in question is an act of State, those who carry it out arc not personally 
responsible, but arc protected by the doctrine of the sovereignly of the State. In 
the opinion of the Tribunal, both these submissions must be rejected. I hat interna¬ 
tional law imposes duties and liabilities upon individuals as well as upon Slates has 
long been recognized. In the recent case of Ex pane Quirin (1942), 317 U.S. 1, 
before the wSupremc Court of the United States, persons were charged during the 
war with landing in the United States for purposes of spying and sabotage. The late 
Chief Justice Stone, speaking lor the C ourt, saiil; 

“From the very beginning of its history this Court has applied the law of war 
as including that part of the law of nations which prescribes for the ct^nduct of war, 
the status, rights, and duties of enemy nations as well as enemv individuals.'’ 

He went on to give a list of cases tried by the Courts, where individual olTcnders 
were charged with ollenses against the law' of nations, and particularly the law^s 
of w'ar. Many other authorities could he cited, but enough has been said to show 
that individuals can be punished for violations of international law. CTimcs against 
international law- are committed by men, not by abstract entities, and only by 
punishing individuals who commit such crimes can the provisions of international 
law be enforced. . . . 

. . . the very essence of the Charter is that individuals have international duties 
which transcend the national obligations of obedience imposed by the individual 
Stale. He who violates the laws of war cannot obtain immunity while acting in 
pursuance of the authority of the State if the State in authorizing action moves out¬ 
side its competence under international law. 

The ex cathedra identification of “violations of international law” with 
“crimes against international law” in the passage quoted and the dubious nature 
of the scant evidence cited to support the international delictual capacity of 
the individual may perhaps be attributed to the fact that the Tribunal was an ad 
hoc tribunal applying a specially created law' to a special case. See U.N. Doc. 
A/CN. 4/5, pp, 37 tl'.; Hans Kelscn, “Will the Judgment in the Nuremberg 
Trial Constitute a Precedent in International Law'?,” 1 I.L.Q. (1947), 153- 
171; Schwarzenberger, I (2d ed.), 78-79. 

In conclusion, it may be stated {1) that international law% in addition to 
regulating the relations of States, has always contained provisions for the pro¬ 
tection of individual needs and interests; (2) that the rights and obligations 
stipulated by international law with reference to individuals arc ordinarily 
available to the individual only indirectly pursuant to State practice Incor¬ 
porating the provisions of international law' into municipal laws (3) that ex¬ 
ceptionally, by international agreement. States have made international law 
directly applicable to individuals; and (4) that the increasing concern with 
human rights manifested in the United Nations Charter, the Universal Declara¬ 
tion of Human Rights, the proposed Covenant on Human Rights (sec D.S. 
Bull, XXII, No. 571 (June 12, 1950) 949), the Convention on Genocide 
(G.A. Resolution 260(111)A, 9 December 1948, U.N. Doc. A/810, p. 174), 
and the proposed implementation of the principles of the Nuremberg Charter 
and trial (sec U.N. Doc. A/CN.4/22, 12 April 1950) will inevitably extend 
the scope of international law to cover matters of concern to the individual 
which have hitherto been unregulated by that law and may lead to a further 
development of those special agreements by which international law has, on 
occasion, been made directly applicable to the individual. 
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On the assumption that this is one of the trends of the future, Philip C. 
Jessup has broken new ground in his A Modern Law of Nations: An Intro¬ 
duction (1948), in which he re-examines existing international law to dis¬ 
cover what modifications would occur or be needed if the individual generally 
becomes directly subject to international law. See also, H. Lautcrpacht, Inter¬ 
national Law and Hitman Rights (1950), passim. 

Sec further, Manley O. Hudson, International Tribunals (1944), 180 ff.; 
and documents of the United Nations International Law Commission A/CN. 
4/15, 20, 22, 25 (1950). 



CHAPTER II 


Recognition of States and Governments 


I. RECOGNITION PRACTICE AND THEORY 


Editor's Note: Theory and Practice of Recognition. Theories as to the na* 
ture, function and precise legal implications of recognition are usually colored 
by the doctrinal beliefs of the vvritcr as to the nature and basis of international 
law and “have divided the jurists into hostile camps; the trumpets of doctrine 
therefore give an uncertain sound.” Graham, “In Quest of a Law of Recog¬ 
nition,” p. 15, cited below. Evidence of the practice of Slates in granting or 
withholding recognition of new States and new governments is increasingly 
abundant and may be found in collections of State papers, such as Foreign 
Relations of the United States, The Department of State Bulletin, and British 
and Foreign State Papers, and in the Digests of International Law of J. B. 
Moore and O. H. Hackworth. Particular reference should also be made to the 
rich documentary materials to be found in the learned notes appended to the 
following works by Malbone W. Graham: “In Quest of a Law of Recogni¬ 
tion,” Faculty Research Lecture, University of California at Los Angeles 
(1933 ); The Leattue of Nations and the Recognition of States, Publications in 
Social Sciences (Univ. of Calif., Los Angeles, 1933); The Diplomatic Recog¬ 
nition of the Border States. I. Finland (1935); 11. Estonia (1939); MI. Latvia 
(1941). Further materials can be found in the works cited in this chapter. 

From the mass of available documents, the Editor has sought illustrative 
materials which would indicate the actual process and practice of recognition 
and perhaps reflect light upon the legal implications of the formulae which 
the caution of legal advisers often appears to have clothed in studied ambiguity. 
In examining the materials in this chapter, the following questions, inter alia. 
should be kept in mind: What is the function of recognition in international 
law and practice? Is it constitutive, cognitive or declaratory? Is recognition a 
“legal” act or a “political” act? Is there a legal right to recognition or a legal 
obligation to recognize in certain circumstances? What criteria determine the 
granting or withholding of recognition? Has the unrecognized Slate or govern¬ 
ment any rights or obligations under international law? What is the relation¬ 
ship between recognition and the c.stablishment of diplomatic relations? What 
arc the juridical implications of “unoHicial relations”? What is the role of in¬ 
tent in relation to recognition? What criteria distinguish de facto and de jure 
recognition? In what respects does the recognition of new governments differ 
from the recognition of new States? 

Consult also materials under Subjects of International Law, above. 
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The Juridical Basis of International Responsibility 

Excerpts from League Doc. 1929. V. 3, Conference for the Codification of 
International Law, Bases of Discussion, 111, 21) If. 


[The Preparatory Commillcc for the Codification Conference of 1930 requested 
information from governments on the following point: 1 

. . . recognition of a political unit as a memher of the community gov¬ 
erned by international law indicates that the States by which it is recognized 
assume that such unit will conform to certain standards of organization and 
behavior and will obey the standards and rules which in general govern the 
conduct of States. ... It will follow that: (a) a political unit which declines 
to admit the obligation to conform to these standards and to obey these rules 
cannot claim to be considered as a member of the community governed by 
international law . . . 

[Of the Replies of Governments, the following portions bear directly upon 
the question of the rights and obligations of Slates under international law 
towards non-recognizing States:] 

Denmark (trans.): The Danish Government considers that it would not be 
right to make the responsibility of the State, from the standpoint of international 
law, depend on the recognition of that State by other States. Nor should the 
inference be drawn from this principle that a State which does not recognize 
its responsibility under international law' thereby forfeits its right to be re¬ 
garded as a member of the community governed by that law. . . . 

Japan: . . . When a State receives recognition from other Stales as a fit 
member of the family of nations, it assumes an honourable obligation to con¬ 
form to certain standards of organization and behavior in its foreign relations 
and to observe the principles and rules of the Law of Nations. . . . 

Netherlands (trans.) : The existence of a political unit as a member of the 
community governed by international law indicates that such unit will conform 
to certain standards of organization and behavior and will obey the rules 
which in general govern the conduct of Stales. . . . 

Poland (trans.): International responsibility is based on the community of 
international law' established betw'cen the States, w'hcreby every State is re¬ 
quired to observe in its territory certain fundamental principles common to 
all civilized States. . . . 

Switzerland (trans.): The establishment of too strict a relationship of cause 
and effect between the “recognition" of a State and its international respon¬ 
sibility may give rise to misunderstandings. Doubtless, the “political unit" 
admitted into the international community is bound to conform to the standards 
of behavior established by that community. But will it be bound in respect of 
members of the community who have not recognized it as a State? Moreover, 
for such recognition to entail the right to be regarded as a member of the 
community, would recognition by a certain number of States suffice or must 
the new State be recognized by the majority of the members of the international 
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community? If wc admit the argument that membership of the community 
of nations is the juridical basis of international responsibility, we must also 
specify that the new State is bound to observe the principles of international 
law in respect of all members of the community, even of those who have not 
yet recognized it as a State. It would hardly be conceivable that a new State 
should be allowed to apply to the various other States different principles 
according to whether they have or have not recognized its international 
status. . . . 


Charter of the Organization of American States 

Signed at Bogota, March 3()-May 2, 1948 ^ 
Ninth Inti rnational Coneerence oe American States 

Oepartnicnt of State, /.O.C.S. II, American Republics 3 (1948), 166 


[Excerpts hearing upon recognition.] 

Article 6. Slates arc juridically equal, enjoy equal rights and equal capacity 
to exercise these rights, and have equal duties." The rights of each Stale de¬ 
pend not upon its power to ensure the exercise thereof, but upon the mere 
fact of its existence as a person under international law. 

Article 7, Every American State has the duty to respect the rights enjoyed 
by every other State in accordance with international law'. 

Article 9. The political existence of the State is independent of recognition 
by other States. Even before being recognized, the State has the right to 
defend its integrity and independence, to provide for its preservation and pros¬ 
perity, and con.scquently to organize itself as it sees fit. to legislate concerning 
its interests, to administer its services, and to determine the jurisdiction and 
competence of its courts. The exercise of these rights is limited only by the 
exercise of the rights of other States in accordance w’iih international law.' 

Article JO. Recognition implies that the State granting it accepts the per¬ 
sonality of the new Slate, with all the rights and duties that international law 
prescribes for the two States. 

’ [Fd.: Not in force as of .lime 19, 1951. Article 109 provides: “The present Charter 
shall enter into ft)rce anion^ the ratifying States when two-thirds of the signatory States 
have deposited their ratifications. . . .” Of twenty-one signatory States, the following 
had depi>sited their ratifications by June 19, 1951: Bolivia, Brazil, Costa Rica, Oomini- 
can Republic, Ecuador, El Salvador, Haiti, Honduras, Mexico, Nicaragua, Panama, Para¬ 
guay, United States.] 

- [Ed.: C/., however, Edwin D. Dickinson, The Iiqiialify of States in International Law 
(1920).! 

[Eix: Cf. Article 3 of the Montevideo Convention on the Rights and Duties of States, 
above. Commenting on identical provisions in Article 3 of the Panama Draft Declaration 
on T he Rights and Duties of States, the U.S. Department of State observed on March 11, 
1949; “If a State exists, and the first sentence shows that a State may exist regardlc.ss 
of its recognition, it has, of course, the rights referred to in the second sentence.” U.N. 
Doc. A/(’N. 4/2, 15 Dec. 1948, Secretariat Memorandum, Preparatory Study Concern¬ 
ing a Draft Declaration on the Rights and Duties of States. 195.J 
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United Kingdom, Observations on the Duty to 
Recognize New States 


U.N. Doc. A/CN.4/2, 15 December 1948. Secretariat Memorandum: 
Preparatory Study Concerning A Draft Declaration on the Rifthts and 
Duties of States, 52-53, 186 


[Ed.: In reply to a request by the United Nations for observations on the 
Panama Draft Declaration on the Rights and Duties of States, U.N. Doc. A/ 
285, the Government of the United Kingdom on August 24, 1948, submitted 
the comments below. Article 2 of the Panama Draft read as follows: “Every 
State is entitled to have its existence recognized. The recognition of the exist¬ 
ence of a State merely signifies that the State recognizing it accepts the person 
of the State recognized, together with all the rights and duties which arise 
out of international law. Recognition is unconditional and irrevocable.’' Ar¬ 
ticle 3 of that Draft was almost identical w'ith Article 9 of the Bogota Charter, 
above. 

The observations of the British Government, which appear to reflect views 
expressed by Professor H. Lauterpacht in his Recognition in International Law 
(1947), run counter to the traditional opinion that international law imposes 
no duty upon States to recognize new States. Cf. the Reply of the U.S. Gov- 
ernment, U.N. Doc. A/CN.V2 (cited above), 192-194, which found only 
the second sentence of Article 2 of the Panama Draft acceptable, citing Hack- 
worth, I, 161 and Hyde, I, 148. See also Josef L. Kunz in 44 A.JA.L. (1950), 
713-719.1 

His Majesty's Government . . . consider that the second point to be 
dealt with is the question of recognition of States, which appears in articles 2 
and 3 of the present draft. They suggest that it should consist of two proposi¬ 
tions; (a) that where an entity fulfils the conditions of statehood as laid down 
in the definition, there is a duty on all other States to recognize it; (b) that 
there is also a duty on all States not to recognize as a State any entity, which 
does not fulfil these conditions. Though neither point is free from controversy 
in current doctrine. His Majesty’s Government agree with the draft declara¬ 
tion in considering that (i) the recognition and non-recognition of States is a 
matter of legal duty and not of policy. Inevitably there is bound to be con¬ 
siderable scope for political judgment in deciding whether an entity fulfils the 
conditions for recognition as a State. They consider, nevertheless, that the 
interests of international law require that the sphere, necessarily left to a purely 
political judgment, should be reduced to as narrow limits as possible and that 
international relations will benefit by the question of recognition and non¬ 
recognition being regarded, as far as possible, as a matter of legal duty and 
removed to the utmost practical extent from the political sphere; (ii) the 
existence of a State should not be regarded as depending upon its recognition 
but on whether in fact it fulfils the conditions, which create a duty for 
recognition. It should be made clear that recognition of an entity as a State 
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in no way requires the entry into diplomatic, or any other particular relations 
with, the entity so recognized. Whether a Stale enters into diplomatic or other 
relations with another State is, and must remain, a matter for purely political 
decision. On the other hand, the entry into diplomatic or other relations with 
an entity does necessarily imply that that entity is recognized as something. 
Whether it implies recognition de jure or de facto as a State, or as a belligerent 
community, or as an insurgent Government, will depend upon the particular 
facts with regard to the relations so entered upon. . . . 


Notes on the Recognition of Poland 

Compiled by the Editor from the Sources Indicated 

Recognition as a Co-uelligerent 

Polish Request. ‘‘On the 4th of June, 1917, the President of the French Repub¬ 
lic issued a decree creating an autonomous Polish Army, fighting under its 
own national colors. ... As there was at that time no Polish political body 
which could exercise the supreme authority over that Army, and no Polish 
ranking officers who could command it, the Army . . . remained under 
the authority of the French Government. . . . This situation changed gradu¬ 
ally as a result of the constitution of the Polish National Committee now 
recognized as the Polish oflicial organization by the Governments of France, 
Great Britain, Italy, and the United Slates. . . . 

“On August 7, 1918, the Polish National Committee addressed to the French 
Government a proposal that the Polish National Committee be recognized 
by France and other governments as the supreme political authority of the 
Polish Army and that the said Committee should appoint a comniander-in- 
chief ... of all Polish military forces. . . . The French Government agreed 
to the proposal of the Committee. . . . 

“I have the honor to beg the Government of the United States to associate 
itself with the Governments of France and Great Britain by recognizing the 
Polish Army, under the supreme political authority of the Polish National 
Committee, as autonomous, allied and co-belligerent.” Dmowski, President of 
the Polish National Committee, to Lansing, Secretary of Stale, October 18, 
1918. t/.5. For. ReL, 1918, Supp. 1, Vol. 1, 878-879. 

United States Recognition. “. . . this Government experiences a feeling of 
genuine satisfaction in being able to comply with your request by recognizing 
the Polish Army, under the supreme political authority of the Polish National 
Committee, as autonomous and co-belligerent.” Lansing to Dmowski, No¬ 
vember 1, 1918. Id. 881. 

British Recognition. . . I have the honor to state that His Majesty’s Gov¬ 
ernment gladly acceded to this request and they henceforth recognize the 
Polish Army as autonomous, allied and co-belligerent. . . . 
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“His Majesty's Government have repeatedly announced their desire to see 
the creation of a united and independent Polish State and they were glad to 
join in the declaration by the great powers at Versailles on June 3, 1918, that 
the creation of such a State with free access to the sea constitutes one of the 
conditions of a solid and just peace. . . Balfour to the Representative of 
the Polish National Committee in London, October 15, 1918. hi, 880. 

Rrcoc.NiTioN AS A Stati- 

United States Recoi*nition. “Acting under direction from the President, T have 
sent the following telegram to Mr. Paderewski which gives full recognition to 
the Provisional Polish Ciovcrnmcnt. . . . 

“ ‘The President of the United States directs me to extend to you as Prime Minis¬ 
ter and Secretary for Foreign AITairs of the Provisional Polish Government his 
. . . earnest hope that the Government of which you are a part will bring pros¬ 
perity to the Republic of Poland. 

“ ‘It is mv privilege . . . olhcially to assure you that it will |bc] a source of grati¬ 
fication to enter into ollicial relations with you at the earliest opportunity. To ren¬ 
der to your country such aid as is possible at this time as it enters upon a new cycle 
of independent life, will be in full accord with that spirit of friendliness which has 
in the past animated the American people in their relations w ith your countrymen.' “ 

Lansing, Paris, to Acting Secretary of State, January 22, 1919. U,S, For, RcL, 
7979,11,741. 

Decision of Council of Ten, At a meeting of the Council of Ten of the Paris 
Peace Conference on February 21, 1919, “M. Pichon said that the question of 
the recognition of Poland had been before the Allies for a considerable time.'’ 
The request of Prime Minister Paderewski of Poland asking “that the Sovereign 
State of Poland should he officially recognized’’ by the Allied and Associated 
Powers had been supported by a note of M. Dmowski in w'hich the latter alleged 
that, by declaring at Versailles on June 3, 1918, that “the creation of a united 
and independent Polish State with free access to the .sea constitutes one of the 
conditions of a solid and just peace, and of the rule of right in Europe,” the 
Allied Powers “have recognized Poland as an independent and unified Slate.” 
After some discussion, “it was agreed that the Great Pow'crs would recognise 
M. Paderewski’s Government. . . C/. U,S, For, Rel,, Paris Peace Confer¬ 

ence, 1919, IV, 61-62. 

British Recognition. “His Majc.sty’s Government have decided to recognize 
Poland as an independent Sovereign State. Please inform General Pilsudski 
of this decision. . . . You should at the same time inform M. Paderewski that 
his Government are henceforth recognized by His Majesty's Government as the 
official Polish Government with whom they will be happy to enter into formal 
diplomatic relations as soon as practical arrangements permit. . . .” London 
to Sir E. Howard, British representative in Warsaw, February 23, 1919, as 
quoted in Lauterpacht, Recognition, 381 n. 

German Recognition—By Treaty. Poland was a party to the Treaty of 
Versailles, which was signed June 28, 1919, and came into force January 10, 
1920. U.S. For. Rel., Paris Peace Conference, 1919, XIII, 737. By Article 87 
of that treaty: 



RECOGNITION OF STATES 


105 


“Germany, in conformity with the action already taken by the Allied and 
Associated Powers, recognizes the complete independence of Poland, and 
renounces in her favour all rights and title over the territory . . . [specified]. 
The boundaries of Poland not laid down in the present 1 realy will be subse¬ 
quently determined by the Principal Allied and Associated Powers. . . 
Id., 208. 


Notes on the Recognition of Estonia 

Compiled by the Editor from the Sources Indicated 


Rcco^niiion As A De Facto Independent Body: J9J<S. . I take this op¬ 
portunity of assuring you that His Majesty's Government greet with sympathy 
the aspirations of the Hsthonian people and are glad to reaffirm their readiness 
to grant provisional recognition to the Esthonian National Council as a de facto 
independent body, until the peace conference takes place, when the future status 
of Esthonia ought to be settled as far as possible in accordance with the wishes 
of the population. ... In the meantime His Majesty’s Government will be 
glad to receive Professor Anlonius Piip as the informal diplomatic representa¬ 
tive of the Esthonian provisional government.'' Balfour. British Secretary of 
State for Foreign Affairs, to the Esthonian Representatives, London, May 3, 
1918. U.S. For. RcL, J9J8, Russia, II, 829 (enclosure 2 in Page to Lansing, 
May 10, 1918). For notes in similar terms from the French and Italian Gov¬ 
ernments, see Malbone W. Graham, 7'he Diplomatic Recognition of the Border 
States, Part Jl: Estonia, p. 342, notes 18 and 19 and pp. 242-245. See also 
Admission of Esthonia to the League of Nations. Memorandum by the 
Secretary-General, 24 November 1920, League Doc. 70 of the 1st Assembly, 
3 IT. On the juridical effect attributed by a British court to this formula of recog¬ 
nition, sec The CJa^ara, [1919] P. 95, below, p. 139. 

Soviet Recognition—By Treaty, J920. **Article 2. On the basis of the right 
of all peoples freely to decide their own destinies, and even to separate them¬ 
selves completely from the State of which they form part, a right proclaimed 
by the Federal Socialist Republic of Soviet Russia, Russia unreservedly recog¬ 
nises the independence and autonomy of the State of Esthonia, and renounces 
voluntarily and for ever all rights of sovereignty formerly held by Russia over 
the Esthonian people and territory by virtue of the former legal situation, and 
by virtue of international treaties, which, in respect of such rights, shall hence¬ 
forth lo.se their force. 

“No obligation towards Russia devolves upon the Esthonian people and ter¬ 
ritory from the fact that Esthonia was formerly part of Russia.'’ Treaty of Peace 
between Russia and Esthonia, signed at Tartu, February 2, 1920, effective, 
March 30, 1920. 11 L.N.T.S., 30, 51. 

Collective Recognition by Certain Powers, 1921. “The Supreme Council of 
the Allied Powers, taking into consideration the requests presented at divers 
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times by your Government, decided at its session today [January 26, 1921] to 
recognize Estonia as a State de jure. The Powers [France, Great Britain, Italy, 
Japan] seek to mark thereby the sympathy which they have for the Estonian 
people and to render homage to the efforts it has accomplished with a view to 
organizing in order and peace its national life.” Briand to Pusta, January 26, 
1921, as quoted in Graham, op, a/., 290; see B. F.S.P,, CXIV (1921) 558, 
for French text. Compare Graham's comment: “The salient fact concerning it is 
that the action taken w'as final, and that no evidence of recognition was sepa¬ 
rately siibmilled by any of the four Powers represented on the Supreme Council. 
As interpreted by the Estonian Foreign Oflice, the Supreme Council acted with 
concliisiveness for and on behalf of the Powers comprising it. . . . The docu¬ 
ment signed by Briand therefore stands out as one of the landmarks of the post- 
w'ar era evidencing collective, and not merely concerted recognition.” Id,, 
290-291. 

Admission to the League of Nations in Relation to Recognition. By Septem¬ 
ber 1921, Estonia had been recognized de jure by twenty States. See League of 
Nations, Records of the Second Assembly, Plenary Sessions, 16th Plenary 
Meeting, September 22, 1921, Annex A, 334. On September 22, 1921, Estonia 
was admitted as a Member of the League of Nations by a vote of 36 for, 0 
against, 12 absent or abstaining. Id,, 3IS. For an interpretation that admission 
to the League consliluicd automatic recognition by League Members of the 
State admitted, see Graham, op. cit,, 295 IT. and M. W. Graham, The League of 
Nations and the Recognition of States. Cf. V.S.S.R, v. Luxembourg & Saar Co. 
(1935), Annual Digest, 1935-37, Case No. 33; Sirey, 1936, Pt. 4, p. 26, with 
note by Rousseau, in which the Commercial Tribunal of Luxembourg held that 
the admission of the Soviet Union to the League of Nations necessarily implied 
her recognition by Luxembourg, even though the Luxembourg delegation had 
abstained from voting on the question of admission. 

On August 17, 1926, the Minister of the Kingdom of the Serbs, Croats and 
Slovenes in Switzerland informed the Estonian Charge d'AITaircs at Berne 
(trans.) : . my Government has just charged me with informing you that 

it will be happy to establish diplomatic relations wuih the country which you 
represent.” Jovanovitch to Menning, quoted from Estonian Foreign Olfice files 
by Graham. Recognition of the Border States: Estonia, cited, 375. 

Since the note made no reference to de jure recognition of the Estonian State, 
the Estonian representatives continued to press for explicit recognition. On 
September 7, 1926, Dr. Ninchich, Yugoslav Foreign Minister, handed the 
Estonian Minister for Foreign Affairs “a document whose doctrinal value for 
the international law- theory of recognition is exceeded only by its constitutional 
significance in the history of the League of Nations” (Graham, op. cit., 300- 
301): 

“In order to clarify the exact meaning of the note which the Minister of the 
Kingdom of the Serbs, Croats and Slovenes at Berne delivered to the Estonian 
Charge d’AITaires in Switzerland and by which the Royal Government officially 
notified the Government of the Republic of its decision to establish regular diplo¬ 
matic relations with the Republic of Estonia, 1 have the honor to declare to Your 
Excellency that this decision of the Royal Government quite naturally implies the 
juridical recognition of the Republic of Estonia by the Government of the King¬ 
dom of the Serbs, Croats and Slovenes, inasmuch as Estonia in her capacity of 
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Member of the League of Nations has already been recognized as an independent 
and sovereign State by all the States Members of the League of Nations." Ninchich 
to Akel at Geneva, September 7, 1926 (trans,), Graham, ibid., 375-376, 301 (from 
Estonian F. O. files). 

The logical inconsistencies contained in the note of Dr. Ninchich are ex¬ 
plained only in part by the fact that Yugoslavia had deliberately abstained from 
voting for the admission of Estonia to the League of Nations on September 22, 
1921. Cj. Graham, ibid., 296, 300. CzechosTovakia, which had likewise ab¬ 
stained, employed the following formula of recognition: 'Tn view of the 
resolution of the 2nd Assembly of the League of Nations dated 22 September 

1921, by which Estonia was admitted to the League of Nations ... the 
Government of the Czechoslovak Republic . . . has decided to recognize 
officially the E^stonian State as a sovereign, independent State. The official re¬ 
lations between Estonia and the Czechoslovak Republic thus being regular¬ 
ized even in a formal sense (se trouvant ainsi rcgularisees aussi sekm la 
forme) . . . ,” the Czech Government expressed its hope for closer political 
relations. Bene.^ to Piip, fn)m Prague, January 5, 1922 (trans.). Graham, ibid., 
372, 296. 

Non-recognition by the United States — Unofficial Relations. For more than 
two years prior to its recognition of Estonia, Latvia and Lithuania on July 28, 

1922, the United States had a Commissioner and consuls resident in the 
Baltic Stales. These men w'ere in frequent unofficial communication with the 
local foreign ofliccs. See U.S. For. Rel., 1920, Ill, 640 ff. In 1920, the Estonian 
Government expressed the desire to appoint an Estonian consul to the United 
States who will “be charged with representing our Government in political 
affairs.” Young, U.S. Commissioner at Riga, to Secretary of State Colby, Au¬ 
gust 27, 1920. hi., 659. The United States refused the request, stating, in part: 
"This Government cannot, in any event, grant an exequatur to a Consul from 
a non-recognized Government.” Colby to Young, September 11, 1920. Id. 661. 
How'cver, a few days later, the American Commissioner w^as authorized to 
"inform the Esthonian authorities that the United States Government w'ould 
have no objection to their sending to this country an unofficial agent with the 
same status as those of Latvia and Lithuania.” Colby to Young, September 23, 
1920. Id., 662. The Estonian Government, in an effort characterized by Com¬ 
missioner Young as a "very silly effort to force some sort of recognition ’ {id., 
664), appointed Edward Wirgo, Assistant Foreign Minister, to be their un¬ 
official representative in the United States and asked "whether he will be per¬ 
sona grata and whether he can use the title of Commissioner, issue passports, 
use code and be accorded diplomatic privileges such as are extended to Com¬ 
missioner Young.” Albrecht, U.S. Consul at Reval, to Colby, October 6, 1920. 
Id., 662. The United States refused to accord Mr. Wirgo "a status superior to 
that of the unofficial agents of Latvia and Lithuania now in this country” and 
instructed the American Commissioner to explain to the Estonian "authori¬ 
ties” in "a spirit of frank friendliness” that "they would be peculiarly ill-advised 
to press this point at this lime . . . and that insistence by them can only result 
in the withdrawal of any American representative in Esthonia. . . . The De¬ 
partment is not prepared to extend recognition to the Baltic Provinces and can¬ 
not give to one of them privileijes which it docs not extend to the others.” Colby 
to Young, October 11, 1920. 7t/., 663, 
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Recognition hy the United States, 1922. “Advise Foreign Offices of Es- 
thonia, Latvia, and Lithuania as nearly at the same time as possible on the 
morning of July 28 [1922] that the United States extends to each full recog¬ 
nition.' The fact will be communicated to the press at Washington for publica¬ 
tion in the morning papers of July 28 and the following statement will be made: 

“ ‘The Governments of Esthonia, l.atvia, and Lithuania have been recognized 
either dc jure or dc facto by the principal Governments of Europe and have en¬ 
tered into treaty relations with their neighbors. 

“ in extending to them recognition on its part, the Government of the United 
States takes cognizance of the actual existence of these Governments during a con¬ 
siderable period of time and of the successful maintenance within their borders 
of political and economic stability. 

“ The United Stales has consistently maintained that the disturbed conditions of 
Russian affairs mav not be made the occasion for the alienation of Russian terri¬ 
tory, and this principle is not deemed to be infringed by the recognition at this 
time of the Governments of Esthonia, Latvia and Lithuania which have been set 
up and maintained by an indigenous population.’ 

“Pending legislation by Congress to establish regular diplomatic represen¬ 
tation Mr. Young will continue as Commissioner of the United States and will 
have the rank of Minister. 

“Request from respective governments temporary recognition pending 
formal application for exequaturs of . . . Consuls at Riga. Reval and Kovno, 
respectively.” Hughes, Secretary of State, to Young, July 25, 1922. U.S. For, 
ReL 1922, IL 873-874. 


Notes on the Recognition of Albania 

Compiled by the Editor from the Sources Indicated 


Treaty of Peace Between Turkey and the Balkan Allies, Signed at London, 
May 30, 1913. ”Article If. His Majesty the Ottoman Eimperor cedes to Their 
Majesties the Allied Sovereigns all the territories of his Empire upon the con¬ 
tinent of tuirope west of a line drawn from Enos to Midia upon the Black Sea, 
with the exception of Albania. . . . 

^'Article 111. His Majesty the Ottoman Emperor and Their Majesties the 
Allied Sovereigns declare that they remit to His Majesty the German Emperor, 
His Majesty the Emperor of Austria, . . . the President of the French Re¬ 
public, His Majesty the King of Great Britain and Ireland, . . . His Majesty 
the King of Italy and His Majesty the Emperor of all the Russias, the task of 
regulating the delimitation of the frontiers of Albania and all other questions 
affecting Albania.” League of Nations, Records of the 1st Assembly, Assembly 

* [Ed.: The actual formula of recognition, as given by Graham, ibid., 374, from 
Albrecht to Piip, July 28, 1922, F^stonian F. O. files, was: “J have the honor to inform 
Your F’xccllency that I have received instructions from my Government to advise you 
that the Government of the United States extends full recognition to Estonia.”] 
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Doc. 71 \n.d.]. Application by Albania jor Admission to the League of Na¬ 
tions, Memorandum by the Secretary-General, Annex 111, p. 6. 

Conference of the Ambassadors of the Great Powers at London, Fifty- 
fourth Meeting, 15 July 1913. “Albania is constituted an autonomous sov¬ 
ereign Principality with hereditary succession by the rule of primogeniture 
under the guarantee of the six Powers. 

“Every bond of sovereignty between Turkey and Albania is excluded. 

“Albania is neutralised; her neutrality is guaranteed by the six Powers. 

“The control of the civil administration and of the finances of Albania is 
entrusted to an International Commission composed of delegates of the six 
Powers and one delegate of Albania. The powers of this Commission shall 
continue for five years and may be renewed in case of necessity. . , As¬ 
sembly Doc. 71, cited, p. 6. 

Application of Albania for Admission to the League of N at ions ^ (1) Report 
on the Admission of Albania Presented by the Fifth Commission to the As¬ 
sembly, Decetnber 6, 1920. “2. Is the Government recognised de jure or de 
facto, and by which Stales? 

“By the 'I reaty of London of 1913, made between Turkey and Bulgaria. 
Greece, Roumania and Serbia, the creation of Albania was contemplated. Its 
constitution and extent were reserved for the consideration of the Great Powers, 
and at the Conferences of Ambassadors of [1913 and] 1914 at London and 
Florence the independence of Albania was recognised and its frontiers were 
drawn on a map. They have never been completely marked out on the spot. 
By these international documents Albania was recognised de jure under the 
Government of the Prince of Wied, and the Constitution then set up. By the 
Treaty of London of 1915 certain provisional agreements were entered into 
bctw'een England, France, Italy and Russia, whereby the partition of a great 
part of Albania and an Italian protectorate of the remainder were contem¬ 
plated. Shortly afterwards, the whole of Albania was occupied by the belliger¬ 
ent forces of France, Italy and Austria, and the country was administered as 
occupied territory. In the end the Italian Government decided to renounce 
their rights over Albania altogether and the 1915 Treaty in this respect was 
without ciTect. . . . 

“We arc advised that in these circumstances, for the reason given in the 
report made by the Legal Section of the Secretariat [see As.sefnbly Doc. 71, 
cited, 2-3], the agreements of 1914 are not still in force. Nevertheless, it is 
claimed by the Albanians that the Principality of Albania thereby created is 
still in existence, except that there is no Prince on the throne. ... In view, 
however, of the legal advice we have received, we do not think that the de jure 
recognition by the Powers of Albania in 1914 can be still regarded as eflective. 
In actual fact there do not appear to be any diplomatic relations between Al¬ 
bania and any of the other Powers. Though there is an unofiicial agent of Italy 
at present in Albania and an agent of Albania in Rome, the Italian repre¬ 
sentative made a formal declaration (appendix, page 670 [see below]) showing 
that these facts implied no recognition by Italy of the Albanian Government. 
There also appear to have been certain transactions betw'een Albania and 
Greece and Albania and Serbia, but the Serbian and Greek representatives 
assured us that in these cases also there was no recognition of the Albanian 
Government. 

)ollS'7 



no RECOGNITION OF STATES AND GOVERNMENTS 

"'We are therefore of the opinion that it cannot be said that the Government 
of Albania is at the moment recognised de jure or, subject to what is above 
stated, de facto by any other Powers.” League of Nations, Records of the 1st 
Assembly, Plenary Meetings, 28th Meeting, Annex D, pp. 668-669. 

(2) Declaration of the Italian Representative [n.d.]—Unofficial Relations, 
“The Kingdom of Italy has in Albania Italian Agents who have de facto relations 
with the Albanian authorities now in power with a view to settling the ques¬ 
tions arising from the military occupation of Albania by Italy during the war 
and the armistice. Commcndatorc Castoldi, who is now in Durazzo, is a Min¬ 
ister Plenipotentiary but was not sent to Albania in that capacity; indeed, he 
has no credentials, nor has he been accredited to the Albanian Government. 

“The Italian Government has no Consuls in Albania, and the Agents who 
are in charge of Italian interests in Scutari and Valona arc not provided with an 
exequatur. 

“The Agreements of Tirana were stipulations entered into with the de facto 
Government of Tirana, with a view to settling the questions arising from the 
repatriation of the Italian troops from Valona. 

“At the present moment the Italian Government has not recognized the Al¬ 
banian Government either de jure or de facto/' Appendix to the Report of 
the Fifth Committee on Albania, cited, p. 670. 

(3) Admission by the League of Nations. Although the Fifth Commission 
recommended "‘that the admission of Albania should be adjourned until the in¬ 
ternational status of Albania shall have been definitely established” (id., 668), 
the First Assembly, on December 17, 1920, admitted Albania to membership 
in the League of Nations by a vote of 35 for (including British Empire, France, 
Italy and Japan), 0 against, with 7 absent or abstaining. 28th Plenary Meet¬ 
ing, loc. cit., 651. In the Plenary Session, Lord Robert Cecil challenged the 
view of the Fifth Committee as based upon a misunderstanding and insisted: “I 
think that it is clear that Albania has been recognised, that she has never lost 
her position as a Slate and that, as far as the legal and juridical aspect of the 
matter is concerned, there is no ground or right on the part of any one to 
impugn or to hesitate about her full position as one of the Slates of Europe.” 
Id., 645-646. Compare, M. W. Graham, The League of Nations and the Recog¬ 
nition of States, cited, 25-26, 65-66, 32. 

Decision of the Conference of Ambassadors, Paris, November 9, 1921; 
“The British Empire, France, Italy and Japan: 

“Whereas the tracing of the frontier of Albania, as it was established in 
1913 by the Conference of Ambassadors in London, is to be confirmed; . . . 

“Decide: 

“I. The Governments signatory to the present Decision recognise the Gov¬ 
ernment of Albania constituted as a sovereign and independent State . . . 
[and provide for a Commission to demarcate its frontiers].” O.J., 2nd year, 
1921, 1195. Sec Gerhard Pink, The Conference of Ambassadors (Paris, 1920— 
1931), Geneva Studies, Vol. XII, Nos. 4-5 (1942), 106-116, 203 ff. 

Recognition by the United States. On January 28, 1922, the Minister of 
Foreign Affairs of Albania, adverting to the fact that the Conference of Am¬ 
bassadors in Paris had recognized Albania as a sovereign and independent 
State, requested that the United States “follow the example of the above named 
powers” and “recognize the Albanian Government as the de jure government 
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of the Albanian Slate.” Hackworth, I, 196, quoting from Noli to Hughes, 
January 28, 1922. ^ b 

On April 3, 1922, the American Ambassador in Italy informed the Depart¬ 
ment of State of reports that “the Albanian Government is turning to Great 
Britain for aid, has asked for a financial expert and is trying to obllain at the 
same time a loan with the help of the British Government, in return for which 
they promise to the Anglo-Persian Oil Company the oil monopoly for all Al¬ 
bania. ... It is quite possible that if skillfully handled some definite benefit 
could accrue to American interests through the promise of recognition and 
the timely culmination of that event. It would appear quite possible that if we 
defer action much longer British and other interests will obtain such ascendency 
in this small vulnerable country that American interests will be virtually ex¬ 
cluded . . .” Child to Hughes, April 3, 1922, V.S. For. Rel., 1922, I, 595. 
On April 26, 1922, Mr. Herbert Hoover, Secretary of Commerce, wrote to the 
Secretary of State: “I have recently learned from a representative of the Sin¬ 
clair Oil Company that that company is very much interested in the possibili¬ 
ties of oil development in Albania. It appears that the company is endeavoring 
to secure concessions to certain oil rights . . . but is being greatly hampered 
in actually getting the Albanian government to agree . . . because of the fact 
that both British and Italian nationals are likewise trying to secure similar con¬ 
cessions. The latter arc very much aided by the fact that both England and 
Italy have recognized the Albanian government and have sent to Albania 
active governmental representatives who are pushing the claims of their 
nationals. I am wondering whether ... it would not be possible for you to 
give serious consideration to the recognition of Albania . . . This appears 
to be a clear case of where a little assistance by the government can go far in 
suppe^rt of legitimate American enterprise abroad.” Hoover to Hughes, April 
26, 1922. Id., 596. Cf. A. C. Veatch, Vice President of the Sinclair Exploration 
Co., to Hughes, April 26, 1922. Id., 597. 

On April 27, 1922, the Department of State instructed Consul General 
Blake: “The Department is considering the recognition of Albania. Before 
taking action it is desired that you report as to conditions in that country, sta¬ 
bility of present government and existing or prospective American interests 
there. You are instructed ... to proceed to such points in Albania, includ¬ 
ing Tirana, as you may consider necessary for your investigations.” Hughes to 
Denning for Blake, April 27, 1922. Id., 598. 

“This instruction was supplemented by a mail instruction of May 9, 1922, 
which after staling that the letter of January 28, 1922, from the then Minister 
of Foreign Affairs [of Albania] remained unacknowledged, said: 

“ The Department understands that in the past two years five sweeping cabinet 
changes, one change in the Council of Regency and two armed outbreaks have 
occurred in Albania. Furthermore, until recently the outcome of the serious con¬ 
troversies with neighboring countries in which Albania was involved has been in 
doubt. In view of "the uncertainly regarding the stability of the Albanian admin¬ 
istration which arose from these domestic and foreign difficulties it has not been 
felt, hitherto, that an act of recognition by this Government would be opportune. 

“ The international status of Albania has, however, been so affected by the 
decisions regarding that country which were taken by the Conference of Ambassa¬ 
dors on November 9, 1921, that the Department is no longer disinclined, in prin¬ 
ciple, to recognize that country . . - 
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“ ‘You are, therefore, instructed to advise the Department by telegraph on the 
general political situation in Albania, . . . making special reference to the Alba¬ 
nian administration’s attitude towards the protection of American interests and 
its degree of willingness to accord most-favored-nation treatment to the United 
States ... 

“ The principal consideration in favor of early recognition by this country is 
that such action might be helpful to the existing or potential economic and philan¬ 
thropic interests in Albania of American citizens. . . ” Hackworth, I, 196-197, 

citing Hughes to Blake, May 9, 1922, MS. files, Department of State. 

In a further instruction Mr. Blake was informed of reports that the Al¬ 
banian authorities were taking possession of passports of American citizens of 
Albanian origin and forcing them to take Albanian passports. He was in¬ 
structed to investigate and, “if the facts arc found to be as they were repre¬ 
sented, ... to protest to the Albanian authorities and invite their attention 
to the unfavorable impression which such treatment of American citizens can¬ 
not fail to make on this Government.'’ Phillips to Blake, May 9, 1922, US, 
For, Rrl„ J922, I, 599. 

On June 2S, 1922, Blake, “Commissioner in Albania,” reported to the De¬ 
partment: 

“Although the Albanian State has not vet definitely emerged from the stages of 
hopeful experiment, it is nevertheless sufficiently established in fact to command 
international support. Its existence responds to political exigencies in the Adriatic 
and [is] equally supported by the positive nationalist will of the people. Ihe Stale 
is founded upon the basis of popular representation, but pending the delimitation 
of its precise boundaries by an international commission now actively pursuing its 
task and the subsequent assembly of the constitutional convcnlion, popular govern¬ 
ment is nearer a generic term than a practice. . . . 

“The attitude of the Albanian Government and people toward American inter¬ 
ests is particularly favorable. . . 

He, therefore, recommended the recognition of Albania and the establishment 
of diplomatic relations, Blake to Hughes, June 2S, 1922. Id., 6()2--604. 

On July 25, 1922, after the receipt of certain assurances from the Albanian 
Government (see below), the Department of State instructed Blake: “On 
July 28 you may extend to the Minister of Foreign AlTairs of Albania written 
notification of the de jure recognition of Albania by the United States. In ex¬ 
tending this recognition you may state that the Government of the United 
States has taken cognizance of the successful maintenance of a national Al¬ 
banian Government. . . . You will continue to act as Commissioner of the 
United States with the rank of Minister.” Hughes to Blake, July 25, 1922. Id, 
604. 

Hackworth, I, 192, observes: “The United States has not, strictly speaking, 
accorded conditional recognition to any State in the period since 1906. In 
two or three instances certain assurances have been required coincidently with 
recognition. Before extending recognition to Albania on July 28, 1922, the 
United States obtained from the Albanian Government through Commissioner 
Blake . . . the following assurances . , The assurances are contained in 
a note dated June 25, 1922, from the Prime Minister of Albania to Commis¬ 
sioner Blake and are found in U,S, For, ReL, 1925, 1, 512: 

“Mr. Commissioner: In response to your letter of June 23, 1922 [for text, see 
id., 511], I beg to state that the Albanian Government feels the utmost satisfaction 
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to enter into correspondence with the unofficial representative of the United States 
Government, which more than once has saved Albania from partition and utter 
destruction, by pleading her cause during most critical periods of her history. 

“In connection with the two points you bring forth in your letter as needing set¬ 
tlement, before you could take any steps in favor of the official recognition of the 
Government of Albania by that of the United States, allow' me to communicate to 
you that: 

“1. The Albanian Government will recognize the passports given by the authori¬ 
ties of the United States of America, to persons of Albanian origin, who are natu¬ 
ralized Americans in conformity with the American law's concerning nationalities 
[.v/rl. 

“2. In case a commercial treaty is concluded between the Government of the 
United States of America and that of Albania, the latter promises to insert in the 
said treaty, the most favored nation clause. Meanwhile, following the official recog¬ 
nition of the Government of Albania by that of the United States, and pending the 
conclusion of the treaty above mentioned, the American interests in Albania wall 
receive the most favored nation treatment.'’ 

In connection with Mr. Hackworth's statement with reference to conditional 
recognition, compare Report Rendered by the Albanian Minister for F'orci^n 
Affairs, November 1925, on the occasion of the enactment of the Albanian laws 
necessary to give effect to Albanian assurances to the United States: “4. In 
order to give recognition to countries created after the w'orld war the Gov¬ 
ernment of the United States has imposed on them, as a sine qua non condition, 
the acceptance of the two above mentioned points.” Enclosure in Hart to 
Kellogg, December 16, 1925. U.S, For, Rel,, J925, I, 514. See also below', 
pp. 130 IT., on Conditional Recognition, 


Editor's Noi e: Recognition of States: Doctrine and Practice. The practice of 
Stales clearly demonstrates that the granting of recognition to a new' State is 
productive of juridical consequences in international law. However, prolific 
doctrinal controversy has raged over the precise implications of the act of 
recognition and the status of the unrecognized State. * Conceptualists who—like 
Lauterpacht, op. cit., 1 ff'.; Anzilotti, Cours, 160 fY.; Kelscn, loc, cit., 606 IT.— 
start from the premise that every juridical order, including international law, 
must determine who arc its subjects and at w'hat point juridical personality 

^ [Ed.: See, e. g., H. Lauterpacht, Recognition; Josef L. Kunz, Die Ancrkennitng der 
Staaten nnd Regierungen ini Vdlkerrecht (1928); .Sir John Fischer Williams, La Doctrine 
dc la Reconnaissance cn Droit International et ses Dcveloppements Recents, 44 Hague 
Recneil (1933) 203-314; Sanie, “Some Thoughts on the L)octrinc of Recognition in 
International Law,” 47 Harvard L. R. ( 1933—34), 776—794; Mans Kelscn, “Recognition 
in International Law': Theoretical Observations,” 35 A.J.l.L. (1941), 605-6i7, with 
comment by Philip Marshall Browm, 36 id. (1942), 106 and Edwin M. Borchard, id. 108; 
Annuairc de llnstiint de Droit International (Paris, 1934), 302-357 (Philip Marshall 
Brown, Rapporteur) and (Brussels, 1936), I, 233-245, 11, 175—255, 300-305 (for Eng¬ 
lish translation of resolutit>ns adopted, see 30 A.J.I.L. (1936), Supp. 185); Arnold 
Raestad, “Lu Reconnaissance Internationale des Nouvcaiex Etats et dcs Nouveanx 
Gouvernementsr R.D.I.L.C., 3rd Ser., XVll (1936), 257-313; Lantcrpacht’s Oppen- 
heim (7th ed.), 1, 120 IT.; Louis L. Jaffe, Judicial Aspects of Foreign Relations. In Par- 
ticular of the Recognition of Foreign Powers (1933), Ch. 11; Anzilotti, Conrs, 1. 159-177; 
Le Normand, La Reconnaissance Internationale et ses Diverses Applications (1899); 
Josef L. Kunz, “Critical Remarks on Lauterpacht's Recognition in International Law,*' 
44 A.J.I.L. (1950), 713-719; Philip Marshall Brown, “The Legal Effects of Recognition,” 
id., 617-640; T'i-Chiang (Ticn, The International Law of Recognition (I95l).l 
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must be attributed to them, feel compelled by their own abstractions to regard 
the act of recognition as constitutive—as creative of legal personality in in¬ 
ternational lawr Because international law possesses no central organ to per¬ 
form this “legal” function of the establishment (/« comiatalion) of the “legal 
fact” that a "“State-in-the-sensc-of-international-law” exists, the function of 
recognition is attributed to each previously existing Slate as an “organ” of 
international Jaw. Lauterpacht, op, cit., 6; Kcisen, loc. cit,, 607. Because, how¬ 
ever, this decentralized method of “creating” new subjects of international law 
might lead to the anomalous situation in which a new community is a State 
bound by international law for the recognizing Stales but not for others, it be¬ 
comes convenient, in order to support the theory, to posit: (1) that international 
law contains rules stipulating the requirements of statehood; and (2) that there 
is a legal duly under international law' to recognize a community which meets 
these requirements of statehood. The act of recognition is thus regarded as a 
“legal” act in the dual sense of legally creating a new subject of international 
law' and of being legally obligatory, non-recognition in certain circumstances 
presumably becoming illegal. 

Although it is possible to conclude, by induction from the practice of States, 
that States achieving recognition usually possess people, territory, an efiective 
government, a degree of independence, and the capacity for international 
relations, that same practice seems to indicate that Slates have no “legal” 
origin in international law. See above. Editor's Note and other materials on 
7'he Subjects of International Law; Louis Cavare, ''La Reconnaissance de 
r£tat et le Mandchoukouo,** 42 R.C.D.L (1935), 5-99. Whether or not a 
State exists is a question of fact, not of law. C/. Wulfsolin v R,S.F,S.R,, below, 
pp. 148, 149. 

At this point, however, troublesome theoretical questions recur: is the new 
State endowed with riehts and oblications under international law' at birth or 
docs it exist in a legal vacuum w'ilhout rights or obligations w'ith respect to 
States which have not recognized it? Adherents of the constitutive theory of 
recognition are logically forced to regard the new' Slate as without rights or 
obligations under international law until recognized, although Lauterpacht 
attempts to minimize the embarrassment by taking refuge in his conceptualism: 
to assert, he writes, op. cit., 24, that “whether a State exists is a question of fact” 
is “to predicate that a given legal result is a question of fact.” C/. id., 45 IT. 
JalTe, op. cit., 96, 121, suggesting the pragmatic approach of the Foreign 
Office w'hen confronted with the emergence of a new State, observes that 
“recognized statehood is but the completion of a process wherein fact is in¬ 
formed by law, and where at any particular stage it may be difficult to say 
whether a thing is so because it is the fact or because it is the law; . . . recog¬ 
nition docs not create international personality; . . . there may be limited 
relationships, necessarily implying the statehood of the parlies, which do not 
rise to the dignity and completeness of the relation between rccognizant 
States.” 

Nascent Stales, however indeterminate their status politically or legally, do 
not exist in a vacuum. Legal and political relations of varying intensity with 
neighboring or more distant States are an immediate or inevitable necessity 
and practice even prior to recognition. Sec illustrative materials (sometimes 
under the rubric “Acts Falling Short of Recognition”) in Moore, Digest, 1 , 
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206 ff.; Hackworth, I, 327 IT.; H. A. Smith, Great Britain and the Law of 
Nations, I (1932), 115 IT., 190; Lauterpacht, op. cit., 369 IT. Although the 
pronouncements of Foreign Ollices and judicial tribunals sometimes echo the 
constitutive view, the practice of States of entering into “unofficial” relations 
with unrecognized States, of concluding international agreements with them, 
of respecting their territorial domain, and of respecting their power to govern 
and to establish legal relationships within that domain, would seem to be 
predicated, as Lauterpacht, op. cit., 54, admits, upon the possession by the 
unrecognized community of “a measure of statehood”—i. e., of international 
legal personality. Not only is there a necessary implication of the juridical 
capacity of the unrecognized State through its agents to conclude agreements 
which arc legally binding under international law (see, for example, the U.S. 
-Albanian agreement of June 23-25, 1922, above, p. 112), but the unrecog¬ 
nized State is regarded as obligated not to commit acts in violation of a law 
by which, according to the constitutive theory, it is not bound. An unrecog¬ 
nized State, writes Lauterpacht, “cannot, in reliance on the formal logic of its 
non-recognition, claim the right to commit acts which if done by a recognized 
authority would constitute a violation of international law. . . . There can 
be no objection to treating the unrecognized State as if it were bound by obliga¬ 
tions of international law if these obligations arc so compelling as to be uni¬ 
versally admitted and if the non-recognizing State acknowledges itself to be 
bound by them.” Id., 53, 54. 

Since “unofficial relations” are a convenient, although juridically ambigu¬ 
ous, device for dealing with communities from which, because of {heir inde¬ 
terminate status or for political reasons, it is considered desirable to withhold 
recognition (see above, pp. 107, 110, and below, pp. 118 IT., 127), Foreign 
Offices have been reluctant to admit a legal duty to recognize. “We arc not in a 
position,” admits Lauterpacht, op. cit., 78, after a barren search for convincing 
evidence to the contrary, “to say either that there is a clear and uniform practice 
of States in support of the legal view of recognition, or that the process of recog¬ 
nition has invariably taken place, in all its aspects, under the aegis of interna¬ 
tional law.” 

A study of the practice of States—as set forth particularly in Moore, Digest, 
I, 74 IT.; Hackworth, 1, 195 fT.; H. A. Smith, op. cit., I, 77 ff.; M. W. Graham, 
The Diplomatic Recognition of the Border States, I: Finland, II: Estonia, III: 
Latvia; Lauterpacht, op. cit., 12 ff., 26-31 \ Fontes Juris Gentium, Ser. B, 
See. 1, Tom. 1, Dige.st of the Diplomatic Correspondence of the European 
States, 1856-1871, 130ff. and id., Tom. 2, 1871-1878, 78 IT.; IJ.S. For. 
ReL, passim —reveals that considerations which have been weighed by For¬ 
eign Offices in determining whether to recognize a new Stale or to defer or 
withhold recognition include: the freedom of the new State from external 
control; the stability and effectiveness of its government, and perhaps an esti¬ 
mate of its permanence as indicated by popular support; the ability, and perhaps 
the willingness, of the new State to fulfil its obligations under international law; 
whether “its existence responds to political exigencies” in a region such as 
Europe or the Adriatic or in the world community; the extent to which it 
“commands international support,” i. e., has been recognized by other States; 
the extent to which its establishment affronts principles of dynastic or constitu¬ 
tional legitimacy; whether its recognition would offend an ally or be otherwise 
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premature; whether its recognition would not go far “to support legitimate en¬ 
terprise” of the recognizing State or be politically advantageous; the use of 
non-recognition as a sanction of national policy or of international law. 

Particular considerations adverted to in State papers may be deemed by 
an observer to be politically noxious or juridically ambiguous but, despite 
occasional references to a natural right to recognition or a moral obligation 
to recognize, the evidence fails to support the thesis that, in granting recog¬ 
nition, Foreign Offices regard themselves as fulfilling a legal duty or perform¬ 
ing a function as an “organ” of international law. 

What, then, is the juridical function of recognition as determined by State 
pronouncements and conduct? The establishment of diplomatic relations, 
although a normal consequence of recognition, is not a consequence required 
by international law since States are legally entitled to establish “unofficial 
relations" prior to recognition and to delay, establish or sever official diplo¬ 
matic relations even after recognition. The principal juridical function of 
recognition is that, by acknowledging the full status of a hitherto indeterminate 
community, the recognizing State makes possible the regularizing of relations 
between them on the basis of international law. The acknowledgment that the 
recognized political community possesses the attributes of statehood and full 
capacity in international law at the time of recognition docs not pretend tc 
answer the question as to how long prior to recognition the community may or 
may not have been in possession of the attributes of statehood and legal ca¬ 
pacity. The act of recognition is thus not constitutive in the sense that it con¬ 
fers international juridical personality upon an entity which did not possess 
it prior to recognition. Nor is recognition merely cognition. The cognitive ele¬ 
ment of acknowledging that the recognized community possesses the attributes 
of statehood and capacity under international law is formally embodied in an 
official assurance that the legal consequences of statehood and capacity will 
be accepted by the recognizing State. Compare J. L. Brierly (4ih ed.), 1949, 
124: “The primary function of recognition is to acknowledge as a fact some¬ 
thing which has hitherto been uncertain, namely, the independence of the body 
claiming to be a State, and to declare the recognizing State's readiness to ac¬ 
cept the normal consequences of that fact . . 

There is no necessary implication that the probably limited relations be¬ 
tween them prior to recognition were not governed by international law. The 
theoretical objection that, if the unrecognized State possesses rights under 
international law prior to recognition, it is a violation of international law 
for a non-recognizing State to deny the exercise of these rights assumes too 
much and proves too little. Even between recognizant States the exercise of 
certain rights is suspended when diplomatic relations are severed. Moreover, 
except perhaps in such fields as the extraterritorial effect to be given to certain 
State acts, practice with regard to unrecognized States reveals no wholesale 
disregard of the rights and obligations stipulated by international law for the 
governance of international relations. The significant fact is that, prior to 
recognition, relations with an unrecognized State arc likely to be limited in 
scope. 

Foreign Offices have not been concerned with pushing juridical conceptions 
lO the limits of their logic and have regarded recognition as extending the 
scope of rights and obligations between recognizing and recognized States, 
without indulging in sterile debate as to whether the act of recognition “con- 
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firmed” previously existing rights or “created” new rights. The practical effect 
has been an increased sense of obligation on the part of the recognizing State 
and an increasing ability on the part of the recognized State to secure the en¬ 
joyment of its rights abroad. The belief that “in foreign courts, the unrecog¬ 
nized Stale and its acts do not legally exist prior to recognition” (Lauterpacht, 
op. cit., 44; cf. Kclscn, loc. cit., 608: “Before recognition, the unrecognized 
community docs not legally exist vis-a-vis the recognizing State”) is a con¬ 
fusion exhibited by English and American courts in the early nineteenth cen¬ 
tury and has inlluenced national jurisprudence. However, the assumption is 
refuted by the more realistic practice of Foreign Offices and appears to be 
based upon a misconstrued judicial deference for the acts of another branch 
of the same government in granting or withholding recognition, or perhaps 
upon conceplLialist logic, rather than upon the requirements of international 
law. Sec citations below under Judicial Deference to the Executive in Matters 
of Rcc()i*nition. 

Juridical theories of recognition logically deduced from jurisprudential 
concepts fail to explain the facts of State conduct, and inductions from the 
conduct of Stales have failed to provide a juridically unambiguous theory of 
recognition. The path to the future is clearly indicated by two considerations: 
the present decentralized nature of the practice of recognition and the de¬ 
veloping community interest in the emergence of new States. See above under 
Subjects of International Law; Briggs, “Recognition of States: Some Reflec¬ 
tions on Doctrine and Practice,” 43 A.J.I.L. (1949), 113-J21; and, for the 
conclusion that co-membership in the United Nations and determinations of 
statehood by the General Assembly provide two methods for establishing 
a practice of collective recognition by the organized community of States, sec 
Briggs, “Community Interest in the Emergence of New States: The Problem 
of Recognition,*' 1950 Proceeditijis, A.S.I.L. 169-181. Cf. S. Rosenne, ‘‘Recog¬ 
nition of Slates by the United Nations,” 1949 B.Y.LL., 437-447. See, how¬ 
ever, Secretariat Memorandum on Lc^^al Aspects of Problems of Representa¬ 
tion in the United Nations, U.N. Doc. S/1466, 9 March 1950. 

Recognition of New Governments in Albania 

Compiled by the Editor from the Sources Indicated 


In June 1924 a revolutionary outbreak resulted in the overthrow of the Al¬ 
banian Government. The American Minister in Albania informed the Depart¬ 
ment of State: 

“The Italians much desire that the present regime be given support by the admis¬ 
sion of its legality fs/V!. If this is not given they wish nevertheless that it receive the 
support of early recognition. Of course the British Minister, who left June 15 for 
London, is very much opposed to recognition. My French colleague is not inclined 
to admit the legality of the regime and expresses doubts regarding its stability. . . . 

“The present regime is a m noritv in the Parliament which has gained pow'cr 
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with the help of the Army and is [not?] considered a legal government under the 
present constitution until it has received a vote of confidence from the reassembled 
Assembly or until new elections have been held. It would appear that American 
interests would be serv^cd by the continuance of the new regime, which is favorably 
inclined toward us at present and is committed against the pretensions of the Brit¬ 
ish. [For American protests against a concession to the Anglo-Persian Oil Com¬ 
pany of an alleged oil monopoly in Albania, see U.S, For, RcL, 1922, 1, 604 IT.; id., 
1923, I, 371 tT.; id., 793.5, I, 493 IT.] Until 1 receive instructions I intend to refrain 
from any act which rightly could be construed as recognition but I shall keep up 
friendly though informal relations with the leaders.” Grant-Smith to Hiuzhcs, June 
19, 1924. U.S. For. ReL, 1924, \, 309 310. 

“Fan Noli [the new Prime Minister of Albania] called upon me today and made 
a plea for recognition by the United States. ... I mentioned our policy of avoid¬ 
ing the impression of hasty actions regarding recognition, especially in Europe, 
and reminded Fan Noli that the late regime had failed to fulfill its promises as to 
equality of opportunity and bringing the murderers [of two Americans] to justice. 

. . . My recommendation is that we obtain from the new Government formal en¬ 
gagements respecting the two matters mentioned above. Do I have authority to take 
anv action constituting recognition?” Grant-Smith to Hughes, June 22, 1924. Id., 
310-311. 

The Department of State replied: 

‘‘Unless the head of the State has been changed, the question of recognition docs 
not seem to arise, fherc is no objection to your continuing to carry on with the 
present Government the relations which you had with the preceding one if in your 
opinion it is properly constituted, stable, and in control of the country. . . 
Hughes to Grant-Smith, June 24, 1924, 1 p. m. Id. 31 1. 

Upon receipt of further information from Mr. Grant-Smith that “there is no 
remaining head of the State’’ and that pretensions to legality had been aban¬ 
doned (July 2, 1924; id., 312) the Department instructed him: 

“The Department’s telegram ... of June 24, I p. m., was sent upon the as¬ 
sumption that a change of cabinet had taken place and not a change in the head 
of the State. ... It is further understood by the Department that the relations 
which you have had up to the present with the Albanian Government have been 
informal in character and that the Department is consequently at this time free to 
adopt the policy best calculated to meet the needs of the existing situation; that is, 
either (1) to act formally by granting an exequatur to Tashko and instructing you 
to establish formal relations or (2) to withhold action of this character with the 
understanding that informal relations would be conducted by you with the Alba¬ 
nian Government as at present. It is desired by the Department that you should 
suspend action on the request for an exequatur.” Hughes to Grant-Smith, October 
2, 1924, as quoted in Hackworth, I, 282. 

On January 5, 1925, Mr. Grant-Smith informed the Department of State: 

“The Prime Minister who fled in June la.st has returned with most of his col¬ 
leagues and announced the resignation of his Cabinet. A new one is in process of 
formation under Ahmet Zogu as Prime Minister. . . . Ahmet Zogu is admittedly 
dictator of Albania and having foreign support will doubtless remain so for some 
time. 

“In view of his having been sentenced by a court, whose jurisdiction has not been 
questioned, as one of those responsible for the murder of Coleman and De Long 
[American citizens], early instructions are respectfully requested as to the attitude 
to be assumed towards the new Government. My foreign colleagues are preparing 
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to accept it as fully regular.” Grant-Smith to Hughes, January 5, 1925. U.S. For, 
Rel, 1925, I, 489. 

The Department replied: 

“In the event that government of Ahmet Zogu is firmly established Department 
would not be disposed indefinitely to withhold recognition for the reason indicated 
in second paragraph of your telegram of January 5, since careful examination of 
the notes of the trial, as submitted in your dispatches . . . has failed to convince 
Department there is any serious evidence to support the charge, apparently ad¬ 
vanced for political reasons, that Zogu was implicated in the killing of Coleman 
and De Long. Pending further instructions . . . you should maintain informal 
relations with the present authorities . . Hughes to Grant-Smith, January 10, 
1925. Id., 490. 

Upon receipt of information from the American Minister that “chiefly be¬ 
cause of fear inspired by Zogu the regime appears to be relatively stable” 
{id., 490) and that a favorable reply had been given by Zogu to the Minister’s 
request that those responsible for the murder of Coleman and Dc Long be 
punished {id., 491, 492), the Department authorized Mr. Grant-Smith on 
January 31, 1925, “to extend recognition to the new regime in Albania and to 
acknowledge the receipt of olficial notification of establishment of the re¬ 
public.” ld.,A92. 

Recognition oj Change of Form of Government, 1928, On September 3, 
1928, the Albanian Minister at Washington notified the Department of State 
that “the Constitutional Convention has unanimously voted the restoration of 
the monarchy in Albania” and elected Ahmet Zogu, President of the Re¬ 
public, as Zog First, King of the Albanians. U.S. For. ReL, 1928, 1, 847. Upon 
receipt of a voluntary assurance from the Albanian Minister for Foreign Af¬ 
fairs “that the Government of His Majesty is solicitous to develop the good 
relation existing between the two countries and that w'c will observe in letter 
and spirit the treaties which have been signed wdth other States under the 
Republic” (id., 847), the Department instructed the American Minister to 
address a note in the following terms to the Minister for Foreign Affairs: 

“My Government has taken note of the action of the Constituent Assembly of 
Albania in changing the form of the government of Albania to that of a constitu¬ 
tional monarchy and in proclaiming President Ahmed Zogu, ‘Zog First, King of 
the Albanians.’ 1 now take pleasure in informing Your Excellency, under instruc¬ 
tions from my Government, that the Government of the United Slates extends 
recognition to the Kingdom of Albania, it being understood that the exchange of 
notes of June 22 [sc. 23-25], 1922, between the United States and Albania and the 
provisions of Albanian law enacted in pursuance therewith will continue in force.” 
Kellogg to Hart, September 12, 1928. Id., 848. 

Termination of Diplomatic Relations, 1939. After the Italian invasion of 
Albania on April 7, 1939, “the American Legation in Tirana, Albania, having 
been informed by the Albanian authorities that the Albanian Foreign Office 
has been abolished and that henceforward foreign representatives in Albania 
will not be accorded the usual privileges and immunities,” the Department in¬ 
structed the American Minister to Albania to return to the United States with 
his staff. Department of State, Press Releases, XX, No. 507 (June 17, 1939), 
527. 
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Proposed Recognition of Albania, 1945, “Since Ihe Fascist invasion and 
occupation of Albania in 1939 the United States Government, although main¬ 
taining no ollicial relations with an Albanian government, has stated on sev¬ 
eral occasions its support of the restoration of Albanian independence. The 
American people have admired the long and courageous struggle of the 
Albanians to liberate their land from Axis tyranny. This struggle, aided by 
increasing Allied military pressure, was brought to a successful conclusion at 
the end of 1944 when the Albanian resistance forces expelled the German 
invaders and established at Tirana a central governing authority which has 
exercised elTective control over the entire country. 

“On May 8, 1945 an informal American mission, headed by Foreign Service 
officer Joseph E. Jacobs, entered Albania to survey conditions and develop¬ 
ments there preliminary to consideration by this Government of the request 
of the Albanian authorities for recognition. Having studied the final report of 
this mission and consulted with the other major Allied Governments, the 
United States Government on November 10, through its informal representa¬ 
tive in Tirana, communicated to Col. Gen. Enver Hoxha, President of the 
Council of Ministers of the existing regime in Albania, a note on the question of 
recognition. It is understood that the British and Soviet Governments on No¬ 
vember 10 also communicated notes to General Hoxha on the same subject. 
The text of the United States note is as follows: 

“ The Government of the United States, having considered the request of the 
Albanian authorities for recognition, has instructed me to inform you of its readi¬ 
ness to enter into diplomatic relations with the existing regime in Albania as the 
provisional Government of Albania. 

“ ‘In establishing official relations with an Albanian Government, tlie United 
States Government desires to act in conformity with the obligations and principles 
to which it subscribed in the Crimea Declaration on l iberated Europe and accord¬ 
ingly requests assurances that the forthcoming elections for a Constituent Assem¬ 
bly shall be held on a genuinely free basis, with secret ballot and without threats 
or intimidation; that all democratic individuals and groups in Albania shall enjoy 
freedom of speech and the right lawfully to present and support their candidates; 
and that foreign press correspondents shall be permitted to enter Albania to ob¬ 
serve and report freely on the elections and the work of the Constituent Assembly. 

“ The Government of the United States also desires that the Albanian authori¬ 
ties shall confirm that the treaties and agreements which were in force between 
the United States and Albania on April 7, 1939, remain valid. The United States 
Government, on its part, confirms the continuing validity of these instruments. 

“ ‘Upon receipt of the assurances requested, the Government of the United 
States will be prepared to proceed with the exchange of diplomatic representatives. 

“ ‘I have also been directed to advise you that the present proposal of the 
United States Government wnth regard to the establishment of diplomatic relations 
should not be construed as prejudicing consideration, at a later date, of other ques¬ 
tions of an international character involving Albania. 

“ ‘I shall be most happv to transmit to my Government your reply to the pro¬ 
posals set forth above.’ ” b.S. Bull,, XIII, No. 333 (November 11, 1945), 767. 

“The proposal made by the United States Government on November 10, 
1945, to recognize the Albanian regime headed by Col. Gen. Enver Hoxha 
specified as a condition that the Albanian authorities affirm the continuing 
validity of all treaties and agreements in force between the United Slates and 
Albania as of April 7, 1939, the date of the Italian invasion of Albania. The 
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requirement of such an assurance from the Albanian regime as a prerequisite 
to United States recognition is in accord with the established practice of this 
Government to extend recognition only to those Governments which have ex¬ 
pressed willingness to fulfil their international obligations. The Albanian re¬ 
gime on August 13, 1946, after a delay of nine months, indicated its acceptance 
of the multilateral treaties and agreements to which both the United States 
and Albania are parties,^ but it has failed to aflirm its recognition of the validity 
of bilateral instruments between the United States and Albania. 

‘in view of the continued unwillingness of the present Albanian regime to 
assume these bilateral commitments and obligations, which are in no instance 
of an onerous character and concern such customary subjects as arbitration 
and conciliation, naturalization, extradition, and most-favored-nation treat¬ 
ment (see the appended lisl),^ the United States Government has concluded 
that the American Mission can no longer serve any useful purpose by re¬ 
maining in Albania. This decision has been notified to General Hoxha by the 
Acting American Representative in Tirana, George D. Henderson, in a letter 
of November 5, the next of which is as follows: 

“ ‘Since arriving in l irana on May 8, 1945 to survey conditions in Albania in 
connection with the question of United States recognition of the existing Albanian 
regime, the informal United Slates Mission has sought to bring about mutual un¬ 
derstanding and the establishment of diplomatic relations between the Govern¬ 
ments of the United States and Albania. Despite United Slates endeavors in this 
regard, and in the absence of a satisfactory response from the Albanian Govern¬ 
ment to the olTcr of recognition which was tendered by the United States Govern¬ 
ment in November 1945. the Mission has been unable to achieve the purposes for 
which it was originally .sent to Albania. 

“ ‘In the circumstances, although my Government retains its sentiment of warm 
friendship for the Albanian people, it docs not feel that there is any further reason 
for the Nlission to remain in Albania. The United Stales iMission is accordingly 
being withdrawn.' ” Id., XV, No. 385 ( November 17, 1946), 913-914. 


Editor’s Note: Recognition of Governments. “The recognition of a new 
Stale has been described as the assurance given to it that it will be permitted 
to hold its place and rank in the character of an independent political organism 
in the society of nations. The recognition of a new government within a State 
arises in practice only when a government has been changed or established by 
revolution or by a coup d'etat. No question of recognition normally arises, for 
example, when a king dies and his heir succeeds to the throne, or where as the 
result of an election in a republic a new chief executive constitutionally assumes 
office.” Stimson, Secretary of Stale, February 6, 1931. U.S. Department of 
State, Latin American Series, No. 4, p. 6. Compare changes of regime in 
Albania, above, p. 118. 

^ [Ed.: For the conclusion of an agreement on August I, 1945, between “the Govern¬ 
ment of Albania” and U.N.R.R.A., although 43 of the 44 Stales members of U.N.R.R.A, 
had not recognized the administration of General Hoxha as the Government of Albania, 
see A. H. Robertson, “Some Legal Problems of the U.N.R.R.A.,” 1946 B.Y.I.L., 142, 
149-150. J 

‘ [Eo.: Among other items the list contains the following: “Agreement Relating to 
Most-Favored-Niilion Treatment and Other Matters. Signed at Tirana, June 23 and 25, 
1922. Effective July 28, 1922.”] 
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Although the recognition of a new State customarily involves the recogni¬ 
tion of its then existing government (c/. Hackworth, I, 167, and, above, under 
Recognition of New States) and the legal rights and obligations consequent 
upon recognition are those of the State {id., 127, 387—392; see below under 
Effect of Governmental Changes on Treaties), nevertheless, a change in the 
form of government of a recognized State may affect the exercise of its rights 
under international law with respect to Slates which have not recognized the 
new government. To the extent that the exercise of those rights requires 
recognition of the agency of the new government, means for securing the en¬ 
joyment of its rights (e. g., by suit in the courts of the Stale refusing recog¬ 
nition) may be unavailable. This is a practical consequence of the fact that, 
although rights under international law are attributable to the Slate and not 
to its government, uncertainty as to the effectiveness or stability of a regime 
or of its ability and willingness to commit the State to the observance of inter¬ 
national obligations may cause other States to withhold or to defer recognition. 
Compare the statement of Secretary of Stale Hull in 1936, quoting with ap¬ 
proval an instruction sent by the Department of State in 1900: “When, by 
reason of revolution or other internal change not wrought by regular constitu¬ 
tional methods, a conflict of authority exists in another country whereby 
the titular government to which our representatives arc accredited is reduced 
from power and authority, the rule of the United States is to defer recogni¬ 
tion of another executive in its place until it shall appear that it is in possession 
of the machinery of the state, administering government with the assent of 
the people thereof and without substantial resistance to its authority, and that 
it is in a position to fulfill all the international obligations and responsibilities 
incumbent upon a sovereign state under treaties and international law.” Hack- 
worth, I, 175. Sec also Memorandum by Assistant Secretary of State Adee, 
March 28, 1913, V.S, For. ReL, 1913, 100-103. 

Since, however, the practical effect of withholding recognition from the 
new government of a recognized State is to deprive that State of the enjoy¬ 
ment of some of its rights under international law, attempts have been made 
either (1) to make recognition of new governments automatic (sec the Estrada 
Doctrine, below) or (2) to imply from the presence in a given case of criteria 
of effectiveness and ability to fulfill the obligations of international law a 
legal obligation to recognize the new government once the existence of these 
criteria has been determined by any particular State. See Laulcrpacht, op. cit., 
87 ff., 158 ff. 

However, determinations as to the existence of these criteria in a given 
case involve political appreciations. The evidence (as found particularly in 
Lauterpacht, op cit., 87-174; Moore, Digest, I, 119-164; Hackworth, I, 
127 ff., 174-192, 222-318; Hyde, I, 158-182; H. A. Smith, op. cit., I, 77 ff.; 
William L. Neumann, Recognition of Governments in the Americas (Founda¬ 
tion for Foreign Affairs, Washington, 1947); Eduardo Jiminez de Arechaga, 
Reconocimiento de Gobiernos (Montevideo, 1947); Charles G. Fenwick, In¬ 
ternational Law (3rd ed., 1948, 157-173) demonstrates that, while among the 
political considerations v/eighed by Foreign Offices in deciding whether to 
grant or withhold recognition the effectiveness of the new government and its 
ability to fulfill the oblfgations of international law are frequently preeminent, 
no rules of international law require a State to confine its determination to 
those criteria or to refrain from invoking what might be termed extraneous 
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considerations such as by the withholding of recognition until po¬ 
litical or economic benefits are promised. Nor is the withholding of recognition 
as a political or legal sanction illegal, however unwise it may be politically. It 
would be difficult, for example, to sustain the thesis that by withholding recog¬ 
nition from the Soviet Government for sixteen years the United States was 
continuously violating international law by indulging in illegal intervention 
in Soviet alTairs. On the recognition of Soviet Russia, see 28 AJ.LL, (1934), 
90-101; TistcibVishnient of Diplomatic Relations with the Union of Soviet 
Socialist Republics, Department of State, Eastern European Series No. 1; 
European and British Commonwealth Series, No. 2. Although it can be dem¬ 
onstrated by juristic logic that since each State has the right to decide upon 
its own form of government and to change it at will, other Slates should not be 
legally entitled to deprive that State of the enjoyment of some of its rights 
under international law by refusing to recognize its changes in government, the 
practice of States has stopped short of providing legally compulsive criteria 
of recognition. At most, the criteria of governmental elTcctivencss and ability 
to discharge the obligations of international law provide a distinction between 
politically desirable and politically undesirable practices of recognition from 
the standpoint of community interest. Sec Stanley K. Hornbeck, ''Recognition 
of Governments,'’ J9S0 Proceedings, A.SJ.L,, 181 ff. 

The Estrada Doctrine. On September 21 y 1930, Sefior Estrada, Secretary 
of Foreign Relations of Mexico issued a Declaration, in which, after advert¬ 
ing to the fact that Mexico had sullercd as few nations have from the recognition 
policies of other States based upon the doctrine of constitutional legitimacy, 
it was stated: 

. . . the Government of Mexico has transmitted instructions to its MinLsters or 
Charges cl'Affaires in the countries affected by the recent political crises, informing 
them that the Mexican Government is issuing no declarations in the sense of grants 
of recognition, since that nation considers that such a course is an insulting prac¬ 
tice anci one which, in addition to the fact that it offends the sovereignty of other 
nations, implies that judgment of some sort may be passed upon the internal af¬ 
fairs of those nations by other governments, inasmuch as the latter assume, in 
effect, an attitude of criticism, when they decide, favorably or unfavorably, as to 
the legal qualifications of foreign regimes. Therefore, the Government of Mexico 
confines itself to the maintenance or withdraw'al, as it may deem advisable, of its 
diplomatic agents, and to the continued acceptance, also when it may deem advis¬ 
able, of such similar accredited diplomatic agents as the respective nations may 
have in Mexico; and in so doing, it does not pronounce judgment, either precipi¬ 
tately or a posteriori, regarding the right of foreign nations to accept, maintain or 
replace their governments or authorities. 

25 AJ.LL. (1931), Supp. 203. Cf. comment by P. C. Jessup, id., 719; 
Neumann, op. cit., 28 ff., and the Ecuadorean proposal at the 1945 Chapultepec 
Conference to abolish the custom of recognizing de facto governments in the 
Americas, id., 30, 46-47. Sec further, Handbook, First Meeting of Inter- 
American Council of Jurists (prepared by Department of International Law 
and Organization of the Pan American Union, 1950), 58-87. 

Although the Estrada Doctrine looks to the abolition of the practice of 
recognition of governments rather than to the proposed establishment of a 
legal right to recognition, neither proposal succeeds in eliminating the po¬ 
litical factor since, in the former case, it will be necessary to decide with what 
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officials foreign diplomats may deal in fulfilling obligations or claiming rights 
under international law, and, in the latter, to what regime the alleged duty of 
recognition is owed and why. 


De Facto and Dc Jure Recognition: Finland 

Compiled by the Editor from the Sources Indicated 

'‘1 have the honor to inform Your Excellency that the United States has recog¬ 
nized the independence of Finland and the Government, of which Your Ex¬ 
cellency is a member, as the dc jacto Government of Finland." Lansing, Secre- 
tarv of Slate, to Holsli, Finnish Minister of Foreign Affairs, from Paris, May 7, 
1919. IKS, For. RcL, J919, II, 215. 

. . His Britannic Majesty's Government recognize the independence of 
Finland and likewise the dc facto Finnish Government." Bell, British Consul 
in Helsinki, to Finnish F^oreign Office, May 6, 1919. Finnish Foreign Office 
files, xNo. 1, C. 18. as quoted in Malbone W. Graham, The Diplomatic Rccoi*’ 
nition of the Border States, Part 1: Finland (1935), 195. See id.. 138 IT.. 
196 fT., for the precise formulae by which other States recognized the inde¬ 
pendence of Finland, the State of Finland or the Government of Finland. 

The Minister from Finland to the United Slates, having been received, and 
in official correspondence uniformly addrc.ssed, as the "Envoy Extraordinary 
and Minister Plenipotentiary of the de facto Government of Finland," re¬ 
quested on May 9 and December 20, 1919, "that Finland be accorded recog¬ 
nition as a Government de jure.** U.S. For. ReL. 1919, II, 220-226. The 
Department of State instructed the American Ambassador in London on De¬ 
cember 6, 1919, to "ascertain the views of the Foreign Office with regard to 
full recognition of Government of Finland." In reply the American Am¬ 
bassador stated: "Foreign Office informs me that this [the British formula of 
recognition of May 6, 1919, above] was a loose statement but intended to 
convey de jure recognition of the hitherto de facto Government." Id., 223. 
On January 12, 1920, the Secretary of State addressed a note to the Finnish 
Minister in Washington as "Minister of Finland": 

“I have the honor to acknowledge the receipt of your note ... of December 
20, 1919, referring to the note addressed by me in Paris May 7, 1919, to the Fop 
eign Minister of Finland, Dr. Rudolf Holsti, advising him of the recognition by 
the United Slates of the independence of Finland, and to inform you that, as 
complete diplomatic relations have been established, the Government of the 
United States desires to have a Legation at Helsingfors at the earliest practicable 
date. . . ." Lansing to Saastamoinen, January 12, 1920. Id., 226. 

In repeating the note to the American Commissioner in Finland, the Depart¬ 
ment wired: "This is considered to constitute full recognition of Finland as 
from May 7,1919." Id., 226 n. 
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De Facto and De jure Recognition; Israel 

Compiled by the Editor from the Sources Indicated 

“This Governmcnl has been informed that a Jewish Stale has been proclaimed 
in Palestine, and recognition has been requested by the provisional govern¬ 
ment thereof. 

“The United States recognizes the provisional government as the de fa 
authority of the new Slate of Israel.” Statement by President Truman, May 14, 
1948. D.S, Bull., XVHI, No. 464 (May 23, 1948), 673. 

Compare with this the de jure recognition accorded by Soviet Russia in the 
following terms: . . I inform you in this letter that the Government of the 

U.S.S.R. has decided to recognize othcially the State of Israel and its Pro¬ 
visional Government.” Molotov, Foreign Minister U.S.S.R., to Shertok, For¬ 
eign Minister for Israel, May 17, 1948, as printed in N.Y. Times, May 18, 
1948. See also Philip Marshall Brown, “The Recognition of Israel,” 42 A.J.I.L. 
(1948 ), 620-627. 

In reply to a Syrian contention that the United States had not recognized 
the State of Israel “as a de jure authority” but only as “a de facto authority,” 
Philip C. Jessup, Representative of the United States, informed the United 
Nations Security Council on December 17, 1948: 

“. . . Perhaps some confusion arises between recognition of tne State of 
Israel and recognition of the Provisional Government of Israel. So far as recog¬ 
nition of the State is concerned . . . the recognition accorded by the United 
Stales Government to the State of Israel was immediate and full recognition. 
There was no qualification. It was not conditional; it was not de facto recog¬ 
nition; it was full recognition of the Stale. So far as the Provisional Govern¬ 
ment of Israel is concerned, the United States did extend de facto recognition 
to that Provisional Government of Israel.” S.C.O.R., 3rd Year, No. 130, 385th 
Meeting, December 17, 1948, p. 12. See id.. No. 129, pp. 25 ff. for Syrian 
statement. Cf. above, pp. 69 IT. 

“On October 24, 1948, the President slated that when a permanent govern¬ 
ment was elected in Israel, it would promptly be given de jure recognition. 
Elections for such a government were held on January 25. . . . The United 
States Government is therefore pleased to extend de jure recognition to the 
Government of Israel as of January 31 [1949].” White House Press Release, 
Jan. 31, 1949. D.S. Bull., XX, No. 502 (Feb. 13, 1949), 205. 


Editor’s Note: Modes and Methods of Recognition.—De Facto and De 
Jure Recognition. Explicit recognition of new States or governments is mani¬ 
fested either by an express declaration or by an act by which it is intended to 
grant recognition. Sec The Recognition of New States and New Governments, 
Resolutions adopted by the Institute of International Law, 1936, trans. in 30 
AJ.I.L. (1936), Supp. 185, Articles 1, 4, 10, 14. Compare Memorandum of 
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March 28, 1913, by Alvey A. Adee, Second Assistant Secretary of State, U.S. 
For. Rei. 19J3, 102: 

In the practice of the United States, there are several formulae of recognition. 

The first and most usual is. the notification, by the American representative at 
the foreign capital, that he is instructed to enter into relations with the new govern¬ 
ment. I'his is ordinarily supplemented bv informing the foreign minister (if there 
be one) in Washington in a like sense. 

The second, and the course very generally followed in other countries, is the 
acknowledgement, by the President, of a letter addressed to him by the head of the 
new foreign government announcing his assumption of authority. . . . 

The third, also usual in the intercourse of states is the reception of an envoy by 
the President, in audience for the purpose of presenting his letters of credence. 

The fourth is the reception, by the President, of the continuing diplomatic agent 
of the foreign state, for the purpose of making oral announcement of the change 
of government. In both these two latter cases, the complimentary addresses of the 
envoy and the President sufiice to define and accentuate the scope of the recog¬ 
nition so effected. 

A fifth method may be available, namely, the formal delivery by the American 
envoy at the foreign capital, to the head of the new governments, of a message of 
recognition from the President . . . 

The sixth method, which was adopted in the case of Portugal and Spain ... is 
to supplement the recognition of a provisional or interim government by a formal 
announcement of recognition, made by the American envoy, upon the adoption 
of a new form of government by the national assembly of the foreign state. 

See also the following instructions of the Department of Stale: ‘it is the opinion 
of the Department that the formal and unconditional acceptance of an exequatur 
issued by the government in power in a state may be regarded as constituting 
recognition of such government as the government of the country." The De¬ 
partment of Slate to the Embassy at Santiago, Oct. 31, 1924, MS. Dept, of 
State. Hackworth, I, 170. . . This Government cannot, in any event, grant 

an exequatur to a Consul from a non-recognized Government." Id., 170, and 
above, p. 107. See further, on modes of recognition, Moore, D/>e.vr, 1, 90 IT.; 
Hackworth, I. 166 ff.; M. W. Graham, The Diplomatic Recognition of the 
Border States, passim, especially in the footnotes. 

Implied Rccot^nition.—Unofficial Relations.—Implied Recoiinltion and In¬ 
tent. “Recognition is not necessarily express; it may be implied, as when a 
State enters into negotiations with the new State, sends it diplomatic agents, 
receives such agents officially, gives exequaturs to its consuls, forms with it 
conventional relations." Moore, Digest, I, 73. This view, which neglects the 
element of intent, is modified as follow^s in Hackworth, 1, 166: “Recognition 
is essentially a matter of intention. It may be express or implied. The mode by 
which it is accomplished is of no special significance. It is essential, how'ever, 
that the act constituting recognition shall give a clear indication of an inten¬ 
tion (1) to treat with the new State as such, or (2) to accept the new govern¬ 
ment as having authority to represent the State it purports to govern and to 
maintain diplomatic relations with it, or (3) to recognize in the case of in¬ 
surgents that they arc entitled to exercise belligerent rights. ‘Recognition can¬ 
not be accomplished by inference merely but by the full and formal entrance 
into international relations through the public action of the respective execu¬ 
tives of the two countries.’ Secretary Colby to the Charge d’Affaires in Mexico 
(Summerlin), May 25, 1920, . . . 1920 For. ReL, III, 167. An act which 
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would normally have the effect of recognition—short of one involving formal 
diplomatic relations with a foreign State or government—may be deprived of 
that quality by an express declaration of the government performing it that it 
is not intended to constitute recognition.” Compare Lautcrpacht, op. cit., 369: 
“The question of implied recognition resolves itself into an enquiry as to the 
kind and type of conduct which, in the absence of clear indications to the 
contrary, the law will interpret as amounting to recognition. How far does the 
conclusion of a treaty w'iih a hitherto unrecognized government or State, or 
the appointment of a diplomatic or consular agent to such government or 
State, or participation in a conference attended by it, amount conclusively to 
recognition of statehood or of governmental capacity? How far docs the use of 
a mode of address or repeated or sporadic acts of intercourse have that effect? 
. . . There arc many occasions on which the law, municipal or international, 
finds it necessary, in the interests of good faith and fair dealing, to imply 
intention from conduct either active or passive. But to imply an intention to con¬ 
sent or to promise is not to make the actual existence of such intention legally 
irrelevant. There is, as a rule, no conduct, however conclusive in ordinary cir¬ 
cumstances, the normal legal consequences of which cannot be averted or in¬ 
terpreted by a clear manifestation of a contrary intention.” 

On the basis of his thorough and incisive analysis of the evidence, Lautcr¬ 
pacht concludes, op. cit., 405-406: “The only legitimate occasions for imply¬ 
ing recognition arc: (1) the conclusion of a bilateral treaty which regulates 
comprehensively the relations between the two States (and which must be dis¬ 
tinguished from temporary arrangements and agreements for limited purposes); 
(2) the formal initiation of diplomatic relations and, probably, vhc issue of 
consular exequatur; and (3), in the case of belligerency, a proclamation of 
neutrality or some such unequivocal act.” 

Familiarity with the practice by which States have often resorted to “un¬ 
official relations'' with unrecognized States or governments, while denying 
that this constituted recognition, prevents the conclusion that such conduct 
amounts to recognition de facto. Di.scussing British practice, H. A. Smith. 
op. cit., I, 79, observes: “Non-recognition does not mean non-intercourse, since 
intercourse of some kind is unavoidable between all important communities 
which are in fact organised as States. In practice the Foreign Office has never 
refused to transact necessary business with the agents of unrecognized Stales, 
though care has always been taken to make it clear that these informal con¬ 
versations were carried on under conditions visibly differing from those of regu¬ 
lar diplomatic intercourse.” For illustrative materials on “unofficial relations" 

_sometimes under the rubric “Acts Falling Short of Recognition”—.see id., 

115 ff., 190; Moore, Dii^est, I, 206 ff.; Hackworth, 1, 327 ff.; Hyde, I, 157 IT., 
186 ff.; Lautcrpacht, op. cit., 369 ff.; Briggs, "Relations Officieuses and Intent 
to Recognize: British Recognition of Franco,” 34 A.J.I.L. (1940), 47-57; 
and above, pp. 107, 110, 115, 118 ff., and below, p. 206. 

De Facto and De Jure Recognition. The employment in diplomatic practice 
of the terms de facto and de jure to qualify both the nature of the recognition 
believed to be accorded and the character of the government recognized has 
been a source of confusion. Herbert W. Briggs, ' De Facto and De Jure Recog¬ 
nition: The Aranrzazu Mendi" 33 A.J.I.L. (1939), 689-699. At times they 
have been presumed to refer to the dynastic or constitutional legitimacy of a 
government. Sec Montague Bernard as quoted in Luther v. Sagor, below: “A 
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de jure government is one which, in the opinion of the person using the phrase, 
ought to possess the powers of sovereignly, though at the time it may be 
deprived of them. A de facto government is one which is really in possession 
of them, although the possession may be wrongful or precarious.” Compare 
the “Wilsonian” policy of attempting to prevent Latin American revolutions 
by withholding recognition from governments which rose to power in deiiance 
of constitutional methods. Hackworth, I, 180 IT.; Hackworth, “The Policy of 
the United States in Recognizing New Governments During the Past Twenty- 
Five Years,” ]93I Proceedings, AS.I.L., 120 ff.; John Bassett Moore, “The 
New Isolation,” 27 ././.L. (1933), 607, 609-621, Collected Papers of 

John Bassett Moore, VI, 465; “Candor and Common Sense,” ibid., VI, 340, 
357 ff. See also, Julius Goebel, The Recognition Policy of the I nited States 
(1915); Jaffe, op. cit.. ch. II; McMahon, Recent Changes in the Recognition 
Policy of the United States (1933). Political objections to this subjective 
criterion by which States have presumed to sit in judgment on the constitu¬ 
tional legitimacy of the government of another independent Stale have led 
to manifestations like the Estrada Doctrine (sec above) and to a reversion to 
recognition policies less akin to intervention in the internal affairs of another 
State. 

On November 7, 1792, Thomas Jefferson, Secretary of State, wrote to 
Gouverncur Morris, American Minister in Paris: “It accords with our principles 
to acknow'ledge any Government to be rightful which is formed by the will 
of the nation, substantially declared. . . . With such a Government every 
kind of business may be done. But there arc some matters which 1 conceive 
might be transacted with a Government de facto . . Moore, Digest, I, 120. 
On March 12, 1793, Mr. Jefferson elaborated: “We surely cannot deny to any 
nation that right whereon our own Government is founded—that every one 
may govern itself according to w'hatevcr form it pleases, and change these forms 
at its own will; and that it may transact its business with foreign nations through 
whatever organ it thinks proper, whether king, convention, assembly, com¬ 
mittee, president, or anything else it may choose. The will of the nation is the 
only thing essential to be regarded.” Id., 120. 

The application of this policy—which came to be known as “de-facloism” 
because it was basically a policy of recognizing as the government of another 
State the regime effectively in control of the powers of government—was 
nevertheless characterized by two elements identified with de jure recognition: 
(1) insistence that a de facto government, in order to be recognized by the 
United States, must have popular support tended at times to substitute a 
principle of “democratic legitimacy” for the abhorred principle of dynastic 
legitimacy; (2) the recognition accorded was regarded as full (de jure), not 
provisional in time or limited to certain juridical relationships. Thus arose a 
tendency to disregard alleged distinctions between de facto and de jure gov¬ 
ernments or de facto and de jure recognition. On March 24, 1818, Henry 
Clay stated: “We have invariably abstained from assuming a right to decide 
in favor of the sovereign de jure, and against the sovereign de facto. That is 
a question for the nation in which it ari.scs to determine. And so far as we are 
concerned, the sovereign de facto is the sovereign de jure.** Daniel Mallory, 
Life and Speeches of Henry Clay (1843), I, 325. On June 9, 1829, Secretary 
of State Van Buren instructed an American diplomat: “So far as we are con¬ 
cerned, that which is the Government de facto is equally so de jure.** Moore, 
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Dii*€st, T, 137. See Laulerpacht, op, cit., 124 fl. Despite occasional aberrations 

such as the policy of constitutional legitimacy—recognition policies of vari¬ 
ous Slates came to be based predominantly on the effectiveness of a new gov¬ 
ernment and its ability to discharge the international obliizations of the State. 
Lautcrpacht, op. cit., 91-140. 

With the emergence of new States and new governments after the World 
War of 1914, Eoreign Offices found political reasons for re-emphasizing the 
distinction between de jacto and de jure recognition. Doubts as to the stability 
or permanence of a de facto regime, doubts as to its willingness to fulfil the 
international obligations of the State, or a profound distaste for the political 
and economic ideology of a de facto regime led Foreign Offices to employ 
formulae such as ‘‘H.M. Government recognize the Soviet Government as the 
de facto Government of Russia.” Cf. Luther v. Sagor, below; and see above, 
pp. 124 ff. For diplomatic purposes the formula could be regarded as meaning 
that it was recognition, rather than the government, which was de facto, and 
governments recognized de facto continued to press for the seal of respect¬ 
ability conferred by de jure recognition. Cf, Mussolini's remark that de jure 
recognition was “a fig leaf with which people tried to cover a concrete truth.” 
Louis Fischer, The Soviets in World Affairs (1930), IT, 467. Although for 
political purposes de facto recognition has sometimes been regarded as pro¬ 
visional or limited, the legal consequences of de facto and de jure recognition 
are essentially the same. The distinction is thus properly a political rather 
than a juridical distinction, and is so regarded by contemporary doctrine. See 
Briggs, loc. cit., 690 ff., and the cases and writers there cited. In attempting 
to prove the contrary. Professor Lautcrpacht has convincingly demonstrated 
the paucity of evidence to support his thesis. Lautcrpacht, op, cit., 329-348. 
Since '*de facto recognition is an act as deliberate and explicit as dc jure recog¬ 
nition'’ (id., 346), the olficial recognition of an existing government as the 
de facto government of a previously recognized State would seem sufficient to 
attest its agency with the respect to the rights and duties of that Stale under 
international law\ Compare Georges Scelle: . . it is not recognition which 

is de facto or de jure. Recognition is always de jure and always attests a juridical 
competence: it is the government which is de facto or de jure, and one can only 
recognize its restricted or plenary competence.” Regies Gencrales dii Droit de 
laPaix, 46 Hague Recueil (1933), 389 (trans.). 

For the judicial floundcrings resulting from the concurrent recognition by 
Great Britain of two governments, one de jure and one de facto, in the same 
State at the same time, see cases cited below, pp. 142, 145-146. 

Recognition as ''Approval.” The withholding of recognition from regimes 
which had incurred the disapproval of non-recognizing Slates not unnaturally 
led to a popular belief that recognition implied approval. The Wilsonian policy 
of non-recognition of revolutionary governments called forth a classic criticism 
from the pen of John Bassett Moore in 1930, Collected Papers, VT, 360—361: 

Our experience with the innovation has clearly demonstrated its ineffectiveness. 
It has repeatedly been shown that a frown or scowl on the countenance of the 
United States is not a cure for revolutions. . . . 

But this is not all. Not only does our recent departure keep us in an attitude of 
intervention in the domestic affairs of other countries, but it has indoctrinated our 
people in the preposterous and mischievous supposition that the recognition of a 
government implies approval of its constitution, its economic system, its attitude 
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towards religion, and its general course of conduct. Not only is this supposition 
contrary to elementary principles of international law, which assure to each inde¬ 
pendent state the right to regulate its domestic affairs, but it is flagrantly at vari¬ 
ance with the facts. It is, for instance, inconceivable that the government of the 
United States has at any time approved all the governments with which it held dip¬ 
lomatic relations. Even at the lowest ebb of our fortunes, 1 believe we should have 
resented such an imputation. As I speak, 1 hear, in the words of Ossian, “the voice 
of the days that are gone; they roll before me with their deeds." 1 hold in review 
the motley procession: governments liberal and governments illiberal; governments 
free and governments unfree; governments honest, and governments corrupt; gov¬ 
ernments pacific and governments even aggressively warlike; empires, monarchies, 
and oligarchies; despotisms decked out as democracies, and tyrannies masquerad¬ 
ing as republics—all representative of the motley world in which we live and with 
which we must do business. . . . 

On September 19, 1949, Secretary of State Dean Acheson, addressing the 
Pan American Society of the United States, observed, in part (D.5. Bull., 
XXI, No. 534 (Sept. 26, 1949), 463-464): 

Wc maintain diplomatic relations with other countries primarily because we are 
all on the same planet and must do business with each other. We do not establish 
an embassy or legation in a foreign country to show' approval of its government. 
We do so to have a channel through which to conduct essential governmental rela¬ 
tions and to protect legitimate United States interests. 

WTicn a freely elected government is overthrown and a new and perhaps mili¬ 
taristic government takes over, we do not need to recognize the new government 
automatically and immediately. We can w'ait to see if it really controls its territory 
and intends to live up to its international commitments. We can consult with other 
governments, as we have often done. 

But if and when wc do recognize a government under these circumstances, our 
act of recognition need not be taken to imply approval of it or its policies. It is 
recognition of a set of facts, nothing more. Wc may have the gravest reservations 
as to the manner in which it has come into power. We may deplore its attitude 
tow'ard civil liberties. Yet our long-range objectives in the promotion of demo¬ 
cratic institutions may, in fact, be best served by recognizing it and thus maintain¬ 
ing a channel of communication w'ith the country involved. In this way we arc also 
able to discharge our basic function of protecting the interests of our government 
and our citizens there. Since recognition is not synonymous with approval, how¬ 
ever, our act of recognition need not necessarily be understood as the forerunner 
of a policy of intimate cooperation with the government concerned. 

Conditional and Revocable Recognition. The practice of States is replete 
with instances in which States have stipulated the terms u}X)n which they 
would accord recognition to a new State or a new government. See, e. g.. 
United States Recognition of Albania, above, p. 112. By Article 34 of the Treaty 
of Berlin of July 13, 1878: “The High Contracting Parties [Austria-Hungary, 
France, Germany, Great Britain, Italy, Russia, and Turkey] recognise the inde¬ 
pendence of the Principality of Servia, subject to the conditions set forth in 
the following article.” Article 35 stipulated: “In Servia the difference of re¬ 
ligious creeds and confessions shall not be alleged against any person as a 
ground for exclusion or incapacity in matters relating to the enjoyment of 
civil and political rights, admission to public employments, functions, and hon¬ 
ours, or the exercise of the various professions and industries, in any locality 
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whatsoever. The freedom and outward exercise of all forms of worship shall 
be assured to all persons belonging to Servia, as well as to foreigners, and no 
hindrance shall be offered either to the hierarchical organization of the differ¬ 
ent communions, or to their relations with their spiritual chiefs.” Translation 
from Hcrtslet, Map of Europe by Treaty (1875-1891), IV, 2759; for the 
French text see B. & F,S,P., LXIX, 749; for Protocols of the Congress of Berlin, 
id., 862 ff. Compare conditions stipulated for the recognition of Rumania in 
Articles 43, 44, 45 of the same treaty. See also conditional recognition of 
Lithuania by the Conference of Ambassadors, July 13, 1922, cited by Lauter- 
pacht, op. cit., 360-361 n.; Graham, ‘Tn Quest of a Law of Recognition,” cited, 
p. 46. 

On February 20, 1913, the American Ambassador in Mexico requested in¬ 
structions '‘as to the question of recognition of the Provisional Government, 
now installed and evidently in secure possession ... in accordance with the 
Constitution and precedents.” V.S. For. RcL, 1913, 725. On February 21, 
1913, the Department of State informed him that “the Department is dis¬ 
posed to consider the new Provisional Government as being legally established” 
but that the United States “Government must very carefully consider the ques¬ 
tion of their ability and earnest disposition to comply with the rules of inter¬ 
national law and comity, the obligations of treaties, and the general duties to 
foreigners and foreign governments incidental to international intercourse. 
You are instructed, therefore, to say to those seeking recognition as the new 
Provisional Government that the Government of the United States wall be 
glad to receive assurances that the outstanding questions betw^een this country 
and Mexico . , . will be dealt with in a satisfactory manner.” The “questions 
which it is most necessary and desirable to have dealt with and got out of the 
way” were listed as including the settlement of the controversy over the 
Chamizal boundary, the conclusion of a convention for the equitable dis¬ 
tribution of the waters of the Colorado River, the payment of indemnities for 
the murder of certain American citizens, an improvement in the administra¬ 
tion of justice throughout Mexico, and the agreement in principle by Mexico 
to a settlement by arbitration of various outstanding claims against Mexico. 
Knox, Secretary of State, to Wilson. Ambassador in Mexico, F'ebruary 21, 
1913. Id., 728-729. (Cf. Hackworth. I, 257.) Although General Huerta 
gave verbal assurances that the “requests” w'ould be complied with {id.. 737), 
recognition of his government was withheld because of continued disturb¬ 
ances in Mexico and the refusal of Huerta to meet further conditions as the 
basis for recognition. Id., 821-827. Sec Hackworth, I, 257-259. 

On May 27, 1921, the American Charge d’AfTaircs in Mexico presented to 
President Obregon the text of a proposed treaty designed to settle outstand¬ 
ing differences bctw^cen the two countries and, in particular, to prevent the 
“confiscation, under constitutional provisions, legislation or executive decrees 
or otherwise” (Art. I) of American-owned properties. The American Charge 
informed the Mexican President “that the signing of the instrument would 
constitute recognition by the United States Government . . . the act of recog¬ 
nition and signing the document would be concurrent.” V.S. For. RcL, 1921, 
II, 404, 405, 398. In declining to accept the conditions stipulated in the pro¬ 
posed treaty as a basis of recognition, the Mexican Foreign Oihee on June 4, 
1921, stated: “The priority of the convention or treaty with respect to recog- 
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nition, or the simultaneity of these two acts or their fusion, considering that 
the signing of the former could imply or signify at the same time the renewal 
of diplomatic relations between the two countries, would give recognition a 
conditional character and would gravely injure the sovereignty of Mexico. The 
Mexican Republic being a State whose complete existence and sovereignty have 
not been questioned for one hundred years, its governments have the right 
to be recognized by the governments of the other countries in accordance with 
established usage without other condition than the legality and capacity to 
comply with the international duties and obligations of Mexico; therefore, in 
the light of international law, the exaction that General Obregon should previ¬ 
ously contract obligations of any nature in order that recognition be extended 
to him is not justifiable.” Jd., 412-413. Nevertheless, after Commissioners ap¬ 
pointed by the two governments as a result of a suggestion by General Obregon 
had agreed upon proposals for the settlement of questions arising from agrarian 
and subsoil legislation and had drafted two claims agreements, the United 
States recognized the Obregon Government on September 3, 1923. The oificial 
announcement stated: “The Government of the United States and the Gov¬ 
ernment of Mexico in view of the reports and recommendations that their re¬ 
spective commissioners submitted . . . have resolved to renew diplomatic 
relations between them, and therefore, pending the appointment of ambassa¬ 
dors, they are taking the necessary steps to accredit, formally, their respective 
Charges d'Affaircs.” C/.5. For. Rel., 1923, 11, 550, 554-555. The claims con¬ 
ventions were signed on September 8 and 10, 1923. Id., 555, 560. 

See also the instances of conditional recognition cited by Lauterpacht, op. 
cit., 33-36, 109 If., 161-165, 358 ff. and Hackworth, I, 192 If. Article 6 of 
the Draft of the Jnstitut dc Droit International on Recognition of New States 
and New Governments expresses the prevailing view when it states: “In the 
case of an obligation assumed by a State at the time of its recognition, failure 
to fulfil this obligation does not have the elTcct of annulling recognition or of 
authorizing its revocation, but involves the consequences of the violation of 
an international obligation.” 30 A.J.I.L. (1936), Supp. 186. Opinions (e. g., 
Lauterpacht, op. cit., 357-361) that, strictly speaking, “conditional recog¬ 
nition” is an inaccurate terra are sometimes based upon the compulsive logic 
of a particular theory of recognition. However, the term provides a fairly ac¬ 
curate description of a not infrequent practice. 

Withdrawal of Rccoi^nition. The assertion that recognition is irrevocable is 
sometimes merely a logical deduction from a cognitive or constitutive theory 
of recognition. Lauterpacht, op. cit., 349, is able to regard withdrawal of recog¬ 
nition as a frequent feature of the practice of States by implying a revocation 
of recognition whenever a new authority is recognized in place of an extinct 
State or government. However, instances of express withdrawal of recognition 
are rare and withdraw^al unaccompanied by the recognition of a new regime 
practically nonexistent. Id., 349-357. Severance of diplomatic relations is not 
necessarily a withdrawal of recognition. 
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II. RECOGNITION AND NATIONAL COURTS 
A, Relation of Judiciary and Executive in Matters of Recognition 


Republic of China v. Merchants" Fire Assurance 
Corporation of New York 

Unii fd Stati s, Circuit Court of Appeals, Ninth Circuit, 

1929 

30 F. 2d 278 


Appeals from the United Stales Court for China. 

Actions by the Republic of China against the Merchants’ Fire Assurance 
Corporation of New York and against the Great American Insurance Com¬ 
pany. From judgments of dismissal, plaintilT appeals. . . . 

Rudkin, Circuit Judge. The Republic of China commenced an action in 
the United States Court for China to recover a lire loss under a policy issued 
by the Merchants’ Fire Assurance Corporation of New York to the Chinese 
Cjovcrnment Telephone Administration at Wuchang, a department of the Re¬ 
public of China, covering a building occupied by the Telephone Administration. 
After the policy issued and after the fire loss occurred, the military forces of 
the national government captured the city of Wuchang and became the cus¬ 
todian of the policy and the properly covered thereby. At the time of the 
commencement of this action, the National Government was in control in 15 
of the 18 provinces of China, comprising about three-fourths of its total area, 
but had not as yet been recognized by the United States. The insurance com¬ 
pany appeared specially in the court below, and filed a plea in abatement on 
the ground that the plaintilT was not the Republic of China, but was a revolu¬ 
tionary organization known as the National Government of China, unrecognized 
by the government of the United States of America and was without legal ca¬ 
pacity to sue. The plea in abatement was sustained, and from the judgment of 
dismissal this appeal is prosecuted. 

1 he courts of this country cannot recognize the existence of a government 
which originates in revolution or revolt, until it has first been recognized by the 
politica.l department of the government, and inasmuch as there had been no 
such recognition of the National Government of China at the lime of the trial 
in the court below, it would seem to follow that that government had no exist¬ 
ence in contemplation of law and no legal capacity to sue in the courts of this 
country. But since the trial below, there has been a material change in the 
situation, and of this change we must take judicial notice. Jones v. United States, 
137 U.S. 202. 

On July 25, 1928, the Envoy Extraordinary and Minister Plenipotentiary 
to China, appointed by the President of the United States, and the Minister of 
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Finance, appointed by the National Government of the Republic of China, 
entered into a treaty of commerce; and while this treaty has not as yet been 
ratified by the Senate, it contains a clear recognition by the Executive Depart¬ 
ment of this government of both the National Government of the Republic 
of China and of its accredited representative. This recognition by the Execu¬ 
tive Department would seem to satisfy the requirements of the law; but, if 
this is not enough, we have been advised by a telegram from the Secretary of 
State that the Minister Plenipotentiary and Envoy Extraordinary of the National 
Government of China has been ofiicially received by this government, so that 
the recognition of the former is now- settled beyond question. “Recognition is 
not necessarily express: it may be implied, as when a slate enters into nego¬ 
tiations with the new state, sends its diplomatic agents, receives such agents 
officially, gives exequaturs to its consuls, forms with it conventional relations.” 
1 Moore Digest 73. 

The judgment of the court below must therefore be reversed. . . . 

[Ed.: Cf. Bank oj China V. Wells Far^o Bank, (1950) 92 F. Supp. 920.] 


Duff Development Co. v. Goxernmenl of Kelantan 
Great Britain, House of Lords, 1924 


[19241 A.C. 797 


Appeal from an order of the Court of Appeal . . . reversing an order of 
Roclic J. . . . 

[Ed.: The Duff Development Company, Ltd., applied before Master Bonner 
for leave to enforce an arbitral award in its favor against the Government of 
Kelantan, a native Malay State. In previous litigation the Government of 
Kelantan had contested the aw^ard on the merits, without asserting sovereign 
immunity. The Government of Kelantan did not appear on the summons be¬ 
fore Master Bonner, and on June 21, 1922, he made an order granting the 
Company leave to enforce. The Government of Kelantan then applied on a 
summons before Master Jelf for an order setting aside the order of Master 
Bonner on the ground that Kelantan was immune from suit in a British court. 
Upon enquiry. Master Jelf was informed by the Secretary of State for the 
Colonies “that Kelantan is an independent Slate in the Malay Peninsula,” that 
the Sultan of Kelantan “generally speaking exercises without question the 
usual attributes of Sovereignty,” and that His Britannic Majesty “docs not ex¬ 
ercise or claim any rights of sovereignty or jurisdiction over Kelantan.” The 
letter from the Colonial Office enclosed documents showing (in the words 
of Viscount Cave) “that Kelantan had formerly been recognized as a de¬ 
pendency of Siam; that the Siamese Government had by the Treaty of Bangkok 
transferred to the British Government all its rights over Kelantan; and that by 
the agreement dated October 22, 1910, .. . the Sultan of Kelantan had 
engaged to have no political relations with any foreign power except through 
the medium of His Majesty the King of England and to follow in all matters 
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of administration (save those touching the Mohammedan religion and Malay 
custom) the advice of an adviser appointed by His Majesty,” 

On the basis of this information Master Jelf held, on December 12, 1922, 
that Kclantan was a sovereign Stale and set aside the order of Master Bonner. 
On appeal, Roche J. reversed the order of Master Jelf, but was himself re¬ 
versed by the Court of Appeal “so that the order of Master Jelf stands good 
subject to the present appeal.” 

On appeal to the House of Lords, counsel for the appellant Company argued 
that although the Colonial Secretary had informed the Court that Kelantan 
was an independent State, the accompanying documents show^ed that Kclan¬ 
tan w'as not in fact an independent State and “the proper course was for the 
Colonial Ollicc to furnish the Court with the necessary documents and to 
leave it to decide the question of independence” and consequent immunity 
from process. 

For the Attorney-General, Sir Thomas Inskip argued: “The Colonial Office 
has sent forth no uncertain sound, and if it has informed the court that the 
State of Kclantan is a sovereign State that is conclusive. . . . This letter 
amounts to a recognition. Independence is a deceptive test. As between the 
King and another State it is for His Majesty to say whether he mil treat that 
State as a sovereign State . . . Sovereignty is not inconsistent with consider¬ 
able restrictions on the freedom of the State to administer its own affairs . . 

Other argumcnis and portions of the opinions omitted.] 

Viscount Cavk. . . . No doubt the engagements entered into by a State 
may be of such a character as to limit and qualify, or even to destroy, the 
attributes of sovereignty and independence . . . and the precise point at which 
sovereignty disappears and dependence begins may sometimes be difficult to 
determine. But where such a question arises it is desirable that it should be 
determined, not by the Courts, which must decide on legal principles only, but 
by the Government of the country, which is entitled to have regard to all the 
circumstances of the case. Indeed, the recognition or non-recognition by the 
British Government of a State as a sovereign State has itself a close bearing 
on the question whether it is to be regarded as sovereign in our Courts. In 
the present case the reply of the Secretary of State shows clearly thar notwith¬ 
standing the engagements entered into by the Sultan of Kelantan with the 
British Government that Government continues to recognize the Sultan as a 
sovereign and independent ruler, and that His Majesty does not exercise or 
claim any rights of sovereignty or jurisdiction over that country. If after this 
deiinitc statement a dilTcrent view were taken by a British Court, an unde¬ 
sirable contlicl might arise: and, in my opinion, it is the duty of the Court to 
accept the statement of the Secretary of State thus clearly and positively made 
as conclusive upon the point. . . . 

Viscount Finlay. ... In all matters of which the Court lakes judicial 
cognizance the Court may have recourse to any proper source of information. 
It has long been settled that on any question of the status of any foreign 
power the proper course is that the Court should apply to His Majesty's Gov¬ 
ernment, and that in any such matter it is bound to act on the information given 
to them through the proper department. Such information is not in the nature 
of evidence; it is a statement by the Sovereign of this country through one 
of his Ministers upon a matter which is peculiarly within his cognizance. . . . 
The contention that by appending these documents the Colonial Office remits 
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the question to the Court to form its own opinion upon it is based on a mis¬ 
conception. When the letter and the documents arc read together, it is clear 
that the Secretary of State says explicitly that the Sultan is a sovereign ruler, 
and the documents arc appended by way of making it clear that their cfl'ect 
has been considered and that the Colonial Oftice has given all due weight to 
them in arriving at the conclusion that the Sultan is a sovereign prince. There 
is no ground for saying that because the question involves considerations of 
law these must be determined by the Courts. 'I'he answer of the King, through 
the appropriate department, settles the matter whether it depends on fact or on 
law\ . . . 

Lord Sumner. My Lords, 1 should not trouble your Lordships at any length 
with my reasons for thinking that this appeal fails, if it w^ere not for the novelty 
of this important subject in your Lordships* House. 

The principle is well settled, that a foreign sovereign is not liable to be im¬ 
pleaded in the municipal Courts of this country, but is subject to their juris¬ 
diction only when he submits to it, w'hethcr by invoking it as a plaintitf or by 
appearing as a defendant without objection. For present purposes it is not 
necessary to examine the particular theory of law on which this principle is 
rested. The practice is also well settled that the Court may and generally should 
make its own inquiry of the competent Secretary of State in order to ascertain, 
in case of need, whether a particular State is a sovereign State, or a particular 
person is the head, hereditary or elected, of such a State. 

Your Lordships were frankly told at the Bar that this case is virtually an 
appeal against Mighell v. Sultan of Johore, f 1894J 1 Q.B. 149, in which that 
practice was approved. The questions there put to the Colonial OHice by direc¬ 
tion of the Court were not simply answered '‘aye” or “no,” but were answered 
affirmatively with the addition of details explaining the Treaty relations of 
Johore with Her Majesty Queen Victoria. In The C/iurkieli, L. R. 4 Admiralty 
and Ecclesiastical, 59, 86, a similar question w^as put to the Foreign Office with 
regard to the Khediviate of Egypt and was answered in the negative in the 
terms “the Khedive has not been and is not now recognized by Her Majesty as 
reigning sovereign of the State of Egypt.” In The Annette, [1919] P. 105, the 
reply was that His Majesty was provisionally co-operating w ith the new Govern¬ 
ment, in opposition to the Soviet Government, but had not yet formally recog¬ 
nized it as the Government of a sovereign independent State. In The Gagara, 
[1919] P. 95, the statement by the Foreign Office was that Esthonia was recog¬ 
nized as a sovereign State, but provisionally. Thus in one case a clear answer 
was given that there had been no recognition; in another that the Slate was 
sovereign and was so recognized, but with further information as to the Crown’s 
Treaty relations with it; in the third that common action had taken place but 
without recognition of sovereignty; in the fourth that there was only provisional 
recognition, but still the State had been recognized as sovereign. Two arc cases 
of States of some antiquity; two are cases of Governments of recent and troub¬ 
lous origin. The same procedure was, however, followed in them all. 

Certain expressions used by Brett M.R., and Kay L.J. in giving judgment 
in the Sultan of Johore's Case appear to suggest that the reason why the answer 
of the Colonial Office ought to be accepted without further discussion, is, that 
in effect it is something which the Crown deigns to declare to its Courts of law, 
and therefore it cannot be criticized or supplemented, since that would be 
disrespectful to the Crown itself. That this view of the meaning of the Court of 



RECOGNITION AND NATIONAL COUR FS 


137 


Appeal has had its effect is shown by the language used by Farwell J. in Foster 
V. Globe Venture Syndicate, [1900] 1 Ch. 811. The appellants, however, desire 
to go a little behind the form observed. They not unreasonably say: “An official 
of the Colonial Office advises the Sultan to go to arbitration, and the same offi¬ 
cial of the Colonial Office, or some other, advises him to dispute the award, and 
then the Colonial Office, in the name of the Crown, says that the Sultan is a 
sovereign and so is bound to nothing, not even to pay for what the Colonial 
Office has advised him to do. What then is the statement that the Sultan is a 
sovereign? Is it the voice of the sovereign of this country or is it in reality nothing 
but the contention of some one in the Colonial Office?” 

Without contesting in the least cither the inconvenience or the impropriety of 
any conflict between the High Court and the Secretary of State upon the grave 
question of the sovereignty of the Sultan of Kelantan, I venture to think that the 
mere obligation of deference to any statement made in His Majesty’s name 
hardly constitutes the whole legal basis for the rule laid down in the Johore 
Case. 

The status of foreign communities and the identity of the high personages 
who are the chiefs of foreign states, arc matters of which the Courts of this 
country lake judicial notice. Instead of requiring proof to be furnished on these 
subjects by the litigants, they act on their own knowledge or, if necessary, 
obtain the requisite information for themselves. I take it that in so doing the 
Courts are bound, as they would be on any other issue of fact raised before them, 
to act on the best evidence and, if the question is whether some new State or 
some older State, whose sovereignty is not notorious, is a sovereign State or 
not, the best evidence is a statement, which the Crown condescends to permit 
the appropriate Secretary of State to give on its behalf. It is the prerogative of 
the Crown to recognize or to withhold recognition from States or chiefs of 
States, and to determine from time to time the status with which foreign powers 
arc to be deemed to be invested. This being so, a foreign ruler, whom the Crown 
recognizes as a sovereign, is such a sovereign for the purposes of an English 
Court of law, and the best evidence of such recognition is the statement duly 
made with regard to it in His Majesty’s name. Accordingly where such a state¬ 
ment is forthcoming no other evidence is admissible or needed. I think this 
is the real judicial explanation why it was held that the Sultan of Johore was 
a foreign sovereign. In considering the answer given by the Secretary of Slate, 
it was not the business of the Court to inquire whether the Colonial Office rightly 
concluded that the Sultan was entitled to be recognized as a sovereign by inter¬ 
national law. All it had to do was to examine the communication in order to 
sec if the meaning of it really w'as that the Sultan had been and was recognized 
as a sovereign. 

There may be occasions, when for reasons of State full, unconditional or 
permanent recognition has not been accorded by the Crown, and the answer to 
the question put has to be temporary is not temporising, or even where some 
vaguer expression has to be used. [1919] P. 105. In such cases not only has 
the Court to collect the true meaning of the communication for itself, but also 
to consider whether the statements as to sovereignty made in the communica¬ 
tion and the expressions “sovereign” or “independent” sovereign used in the 
legal rule mean the same thing. Best C.J. says in Yrisarri v. Clement, 2 Car- 
rinaton & Favne, 223, 225, that recognition is conclusive, but, if there is no 
recognition yet given, the independence becomes matter of proof, I conceive 



138 RECOGNITION OF STATES AND GOVERNMENTS 

lhat, if the Crown declined to answer the inquiry, as in changing and difficult 
times policy might require it to do, the Court might be entitled to accept sec¬ 
ondary evidence in default of the best, subject, of course, to the presumption 
that, in the case of a new organization, which has de facto broken away from 
an old State, still existing and still recognized by His Majesty, the dominion of 
the old State remains unimpaired until His Majesty is pleased to recognize the 
change. In The Charkich, L. R. 4 Admiralty & Ecclesiastical, 59, the Foreign 
Office returned a definite and unambiguous answer that the Crown had never 
recognized the Khedive Ismail or his predecessors as sovereigns, hut only as 
provincial authorities, albeit hereditary ones, who derived their authority and 
status from the Sultan of Turkey. This was conclusive, and hence it is that Brett 
M.R. indicated his opinion, that the further inquiries made by Sir R. Phillimore 
were unnecessary. In the present case there is a precise and sufficient statement 
as to the status of the Sultan of Kclantan, as recognized by His Majesty, with 
nothing ambiguous about it. . . . 

[In an omitted portion of the opinion. Lord Sumner criticized Farvvell J. 
in Foster v. Globe Venture Syndicate, [1900] 1 Ch. 811, for too slavish an 
adherence to the statement of Shadwell C. in Taylor v. Barclay, 2 Simons 
213, 221 (1828), that ‘The Courts of the King should act in unison with the 
Government of the King,” remarking: “This seems to be rather a maxim of 
policy than a rule of law,” [1924] A.C. 826.] 

Again, it is not indispensable that the information should have been solicited 
from the competent Government department by the Court itself. In Luther v. 
Sa^or, [1921] 1 K.B. 456, 477, the evidence put in by the parties included 
several letters from the Foreign Office relating to the recognition (if it amounted 
to recognition), which His Majesty had been advised to extend to the Soviet 
Government, though subsequently the Court made further inquiries of its own. 
The letters put in before Roche J. slated that the Soviet Government had not 
been recognized in any way, but that Mr. Krassin personally was regarded by 
the Foreign Office as a foreign representative, who should be exempt from 
legal process, though this point was left to the better judgment of the Courts, 
and on this evidence he held that the Soviet Government was not a sovereign 
State. Before the Court of Appeal a further letter from the Foreign Office was 
admitted, wffiich slated at a later date that His Majesty's Government did recog¬ 
nize the Soviet Government de facto, and on this further evidence alone the 
decision below was reversed. In both Courts information communicated by 
the Foreign Office was received as being the proper material on the question of 
the status of the Soviet Government of Russia, and neither Court refused nor 
thought itself bound to refuse to consider such information merely because it 
had been obtained by the parties and by them submitted to the Court. Both 
Courts proceeded to consider the meaning and effect of the various communi¬ 
cations, and, in view of the fact that, as Roche J. puts it, they were “as clear 
as the indeterminate position of affairs in connection with the subject matter of 
the communications enabled them to be” (which to be sure was not luce 
clarius) , I have no doubt that the construction was a matter for argument before 
and for decision by the Courts. As it seems to me, no such question arises in 
the present case. Here there is an explicit statement lhat the Sultan of Kelanlan 
is an independent sovereign, and about this there is no possible ambiguity. To 
inquire what constitutes independence and whether the Treaty cited in the 
letter does or does not impair his independence seems to me to be irrelevant. We 
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should really question the correctness of the course taken by His Majesty in 
regarding this potentate as a sovereign, if we w^erc to discuss the question, how 
far the Sultan’s sovereignty is reconcilable with the terms of the Treaty. . . . 
My Lords, I agree that the appeal should be dismissed. . . . 

Order of the Court of Appeal alhrmed, and appeal dismissed with costs. 

The Gagara 

Great Britain, Court of Appeal, 1919 
[1919] Probate 95 


Appeal from a decision of Hill, J., sitting in Admiralty, setting aside a writ 
in rem and all subsequent proceedings against the steamship (hi^ara. 

The facts, as found by the learned judge, were as follows: The plaintiffs, de¬ 
scribed in the writ as the West Russian Steamship Company, Limited, on January 
1, 1919, procured to be issued out of the Admiralty Court a writ in rem against 
“the steamship Oai^ara, now^ sailing under the name of the Kajak, and the parties 
interested in the said steamship.” In the affidavit to lead warrant of arrest the 
plaintiffs were slated to be a corporate body having their registered office at 
Petrograd and to be the true and lawful owners of the said steamship. The writ 
was endorsed with a claim for possession. On January 9 appearance under pro¬ 
test was entered and a summons was taken out asking that the writ, service, and 
all subsequent proceedings be set aside on the ground that the owners of the 
Ckigara were the Esihonian Government. The matter having been adjourned 
into court, the summons was amplified by a notice of motion alleging (1) that 
the Court had no jurisdictipn; (2) that, if it had, it ought in its discretion to 
refuse to entertain the suit. The grounds on which it was said the Court had 
no jurisdiction were (a) that the dispute w'as between two foreigners as to a 
foreign ship; (b) that the ship was the property and in the service of the Esiho¬ 
nian Govcrnmeiu; and (c) that she had been properly and lawfully condemned 
as prize by a decree of the Fsihonian Government. 

It appeared from the affidavits filed on behalf of the plaintiffs that the plaintiff 
company purchased the Gagara in 1914, and she was registered in the name 
of the company as owmers at Petrograd under the Russian merchant flag. During 
the earlier part of the war the vessel was under some form of requisition in the 
service of the Imperial Government, and afterwards, by arrangement with 
the company, in the service of the succeeding Government. The Bolshevik Gov¬ 
ernment having come into power, on June 21, 1918, declared the whole of the 
Russian mercantile fleet to be national property and ordered the Gagara, then 
lying at Petrograd, to be repaired. In the autumn of 1918 the Bolshevik Govern¬ 
ment loaded a cargo of wood on the vessel, and sent her on a voyage to Copen¬ 
hagen under the captain who had originally been appointed by the company 
together with .some of the old crew and others put on board by the Bolshevik 
Government. In the course of this voyage it appeared that the Gagara put into 
Reval, where she w'as captured by the Esthonians. 
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From the affidavits filed on behalf of the Esthonian Government it appeared 
that the Ga^^ara was flying the red flag of the Bolshevik Government and she 
was accordingly condemned as prize of war, not by bringing her before a Prize 
Court, but by a decree of the Government. She was then, under the name of 
the Kajak, registered at Reval as of Esthonian nationality and subject to the 
ownership of the Esthonian Republic. A new master was appointed by the 
Esthonian Provisional Government, and by their instructions a bill of lading, 
dated December 13, 1918, was signed by him for the cargo shipped by that 
Government to be delivered in London to their representative. The vessel, 
manned by a crew appointed by the E.sthonian Government, then left under 
the Esthonian flag for London, where she arrived late in December. 

The plaintilTs on December 14, from their branch office at Reval, had sent 
a protest to the Esthonian Government against the seizure of the Gcii^ara, but 
without success, and accordingly the managing director, holding the company's 
pow'er of attorney, issued the writ, the subject of the present proceedings. 

When the motion to set aside the WTit came before the Court on January 20 
the learned judge invited the assistance of the Foreign Office for information 
as to the status of the Esthonian Government. The law officers attended on 
January 27, and informed his lordship that His Majesty's Government had (as 
indeed appeared from the correspondence between the Foreign Office and 
the Esthonian representatives, exhibited to the defendants' affidavits) for titc 
time being, provisionally and with all necessary reservations as to the future, 
recognized the Esthonian National Council as a de jacto independent body; and 
His Majesty's Government had accordingly received certain gentlemen as the 
informal diplomatic repre.sentativcs of the Esthonian Provisional Government. 
Further, it w'as the view of His Majesty's Government, w ithout in any way bind¬ 
ing itself as to the future, that the Esthonian Government was such a Govern¬ 
ment as could, if it thought fit, set up a Prize Court. . , , 

[Argument of counsel omitted.] 

Bankes, L.J. . . . The question therefore wJiich remains is whether the 
learned judge was right in coming to the conclusion that the evidence before 
him was such that he ought to come to the conclusion that the Esthonian Na¬ 
tional Council had been recognized as having the status of a foreign sovereign. 
Upon that point I desire to refer to a passage in Lord Esher’s judgment in 
V. Sultan of Johore, [1894] 1 Q.B. 149, 158, 161, and to a passage 
in the judgment of Kay, L.J., as to the materials upon which the Court is justi¬ 
fied in acting and the materials on which the Court is constrained to act in such 
a matter. Lord Esher says: “I am of opinion that . . . when once there is the 
authoritative certificate of the Queen through her minister of state as to the 
status of another sovereign, that in the Courts of this country is decisive. There¬ 
fore this letter is conclusive that the defendant is an independent .sovereign.” 
Kay, L.J., deals with this point at greater length. He says: “The status of a 
foreign sovereign is a matter of which the Courts of this country take judicial 
cognizance—that is to say, a matter which the Court is either assumed to know 
or to have the means of discovering, without a contentious inquiry as to whether 
the person cited is or is not in the position of an independent sovereign. Of 
course, the Court will take the best means of informing itself on the subject, 
if there is any kind of doubt, and the matter is not as notorious as the status of 
some great monarch such as the Emperor of Germany.” And then he goes on 
to say, dealing with the letter from the Colonial Office, signed by an official 
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there, and purporting to be written by the direction of the Secretary of State 
for the Colonies: “Proceeding as it does from the office of one of the principal 
secretaries of state, and purporting to be written by his direction, I think it must 
be treated as equivalent to a statement by Her Majesty herself, and. if Her 
Majesty condescends to state to one of her Courts of Justice that an individual 
cited before it is an independent sovereign, I think that statement must be taken 
as conclusive.” 

In the present case the statement is in the fullest sense authoritative. It 
emanates from the Foreign Office, and it was presented to Hill, J., by His 
Majesty’s Attorney-Cjcneral. The only question is whether it amounts to a 
statement that the Lsihonian NalionarCouncil has the status of a foreign inde¬ 
pendent sovereign. Upon that the materials before the Court consist partly of 
certain letters which passed between the Foreign Office and some gentlemen 
who addressed the Foreign Office as being the authorized representatives of 
Fsthonia, and partly of a statement by the Attorney-General and by junior 
counsel for the Treasury at the Bar before Hill, J. 

The submission of counsel for the appellants, as I understand It. is that, so 
far as the statements in the letters of the Foreign Office are concerned, they 
are deliberately ambiguous .statements of a benevolent character, and not such 
an emphatic and deliberate statement of fact as the Court should require. Imr- 
ther, he says that no statement as to the recognition of a sovereign state can 
be sufficient unless it appears that the recognition is irrevocable; and on that 
last point he cited two pa.ssagcs from Westlake's Internathmal Lmv and Oppen- 
heim's InU'rmitionul Ltnv. lie has al.so cited passages from Hall, Hallcck. and 
Wheaton. It does not appear, however, that these writers are enlirelv agreed 
on that particular point. At any rate, the statements of these writers have refer- 
enee io eondilions very different from the exceptional conditions existing as 
regards the status of Stales in Europe at the time this dispute arose. 

I read the letters of the Foreign Office as being statements which do recog¬ 
nize, and recognize to the full, the sovereignly of Fsthonia, but with the limita¬ 
tion that in the exceptional conditions due to the setting up of the Peace Con¬ 
ference no undertaking could be given to continue the recognition if conditions 
altered; and, speaking for myself, I think that that would be a sufficient state¬ 
ment to require and compel the Court to decline jurisdiction in reference to 
any mailer which comes within the principles laid down in the passage which 
I have read from the judgment in The Parlenient Belize, 5 P.D. 197. But. how¬ 
ever that may be, I am of opinion that the statements which were made by the 
law' officers of the Crown arc free from the objections that counsel suggested 
were to be found in the letters of the Foreign Office. The Attorney-General says 
that: “Our own Government—and looking at the affidavits in this case I see the 
slalcmcnl is no less true whether of the Government of France or the Govern- 
mcnl of Italy—has for the time being provisionally, and w ith all necessary reser¬ 
vations as to the future, recognized the Esthonian National Council as a dc facto 
independent body, and accordingly has received a certain gentleman as the 
informal diplomatic rcprcsenlalivc of that Provisional Government. The state 
of affairs is of necessity provisional and transitory. The matter remains to be 
determined in the wav that has been described.” Junior counsel for the Treasury, 
at a later stage, said: “If it will assist the Court—I am sorry the Attorney- 
General is not here now—but I have had the opportunity of putting to him the 
point which has arisen, and I have his authority for stating to the Court that, in 
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the present view of His Majesty's Government, and without in any w^ay bind¬ 
ing itself as to the future, the Esthonian Government is such a Government as 
could, if it thought fit, set up a Prize Court.” 

Reading these deliberate statements of the Law Officers of the Crown, as 
expressing the attitude of the Government towards this Esthonian National 
Council, T cannot but feel that if the Court claimed to exercise, and did exercise, 
jurisdiction in respect of such a dispute as arises in this action, they would not 
be acting in accordance with what was pointed out in The Parlement Beige as 
being the principle of international comity, and that there would be a divergence 
of action as beivveen the Courts of this country and the statements that have 
been made by the Government of the country as to the attitude which this 
country was prepared to take. 

On these grounds, in my opinion, the view taken by Hill, J., was right. 

Warrington, L.J. I am of the same opinion, for the same reasons, and have 
nothing to add. 

Duke, L.J. I entirely agree. 

Appeal dismissed. 


♦♦♦♦♦♦♦♦♦♦♦♦ 

The Arantzazii Mcndi 
Great Britain, House of Lords, 1939 
[1939] A.C, 256 

Appeal from a decision of the Court of Appeal, [1939] P. 37, affirming an order 
of Bucknill, J., [1938] P. 233, setting aside, at the instance of the Nationalist 
[Franco! Government of .Spain, a writ in rem issued by the Republican Govern¬ 
ment of Spain under w'hich they claimed to have possession of the steamship 
Arantzazii Mendi adjudged to them. 

[Ed.; The Arantzxizu Mendi, a privately owned Spanish ship registered at 
Bilbao, was requisitioned by a decree of the Spanish (Republican) Govern¬ 
ment on June 28, 1937. On that date Bilbao wtis in the hands of the Franco in¬ 
surgents and the vessel was on the high seas. On August 11, 1937, the vessel 
arrived in London, her owners issued a WTit in rem for possession, and the 
British Admiralty Marshal arrested the ship in pursuance thereof. To this writ 
the Spanish Government entered a conditional appearance. On April 5, 1938, 
the Franco agent in London served notice on the owners that the vessel had 
been requisitioned for public services by the Franco insurgents on March 2, 
1938. Her owners and master chose to recognize the Franco requisition, con¬ 
sented to it in notarial declarations, and the owners' posses.sory action was 
discontinued. While the vessel was still under arrest, the Spanish Government, 
on April 13, 1938, issued a writ in rem “to have possession of the said steamship 
Arantzazu Mendi adjudged to them.” The Franco insurgents—styled “the Na¬ 
tionalist Government of Spain” by the courts—entered a conditional appear¬ 
ance to set aside the writ on the ground that it impleaded a foreign sovereign 
State which was unwilling to submit to the jurisdiction of the court. The hearing 
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came before Bucknill, J. who directed an enquiry to the Secretary of State for 
Foreign Affairs in the following terms: “whether the Nationalist Government 
of Spain is recognised by His Majesty's Government as a foreign sovereign 
State.” The reply of the Foreign Office, by direction of Viscount Halifax and 
under date of May 28, 1938, was as follows, [1938] P. 242: 

(1) His Majesty’s Government recognise Spain as a foreign sovereign State. 

(2) His Majesty’s Government recognises the Government of the Spanish Re¬ 
public now' having its seat in Barcelona as the dc jure Government of Spain. 

(3) No Government other than that referred to in the preceding sub-paragraph 
is recognised by His Majesty’s Government as the de jure Government of Spain or 
any part thereof. 

(4) The Nationalist Government of Spain is a Government in conflict w’ith the 
Government of the Spanish Republic established at Barcelona. It claims to be the 
Government of Spain and is seeking to overthrow the Government of the Spanish 
Republic and to establish its authority over the whole of Spain. 

(5) His Majesty's Government recognises the Nationalist Government as a 
Government w'hich at present exercises de facto administrative control over the 
larger portion of Spain. 

(6) His Majesty’s Government recognise that the Nationalist Government now 
exercises effective administrative control over all the Basque F^rovinccs of Spain. 

(7) His Majesty’s Government have not accorded any other recognition to the 
Nationalist Government. 

(8) The Nationalist Government is not a Government subordinate to any other 
Government in Spain. 

(9) The question whether the Nationalist Government is to be regarded as that 
of a foreign sovereign Slate appears to be a question of law' to be answered in the 
light of the preceding statements and having regard to the particular iSsue with re¬ 
spect to which the question is raised.*^ 

Bucknill, J. held “that the Nationalist Government of Spain in law ® is for 
the purposes of this case a foreign sovereign State” and the writ must be set 
aside. The Court of Appeal affirmed. On appeal to the House of Lords, it was 
argued for appellants that the reply of the Foreign Office did not establish that 
the Nationalist Government was the government of a foreign sovereign State; 
the Foreign Oiricc regarded Spain as one State; sovereignty pertains to a State, 
not to a government; a recognition of insurgency was not a recognition of full 
sovereign status; “the letter to the Foreign Office invited a plain answ'cr to a 

«[Ed.: Compare the communication of the British Foreign OlTice to the court in 
A/S Tallinna Lacvaidiisus v. Estonian State Steamship Line (1946), 79 Lloyd's List Law 
Reports. 245, 251 and 80 id. 101: 

“I. His Majesty's Govcrnmenl recognise the Government of the Estonian Soviet So¬ 
cialist Republic to be the de facto Government of Estonia, but do not recognise it as 
the de jure Government of Estonia. 

“2. llis Majesty's Government recognise that Estonia has de facto entered the Union 
of Soviet Socialist Republics, but have not recognised this de jure. 

“3. His Majestv’s Government recognise that the Republic of Estonia as constituted 
prior to June 1940, has ceased dc facto to have any effective existence. 

“The effect of such recognition, and in particular the dale to which it should be deemed 
to relate back, appear to me to be questions for the Court to decide in the light of the 
statements set out above and of the evidence before it. . . .”] 

Cf. [19381 P. at 243: “The question which I have to decide is the question of 
law whether these facts as proved by the letter from the Foreign Office of May 28 con¬ 
stitute, acrordinf* to English law, the Nationalist Government as a foreign sovereign 
State.” (Italics supplied.)) 



144 RECOGNITION OF STATES AND GOVERNMENTS 

plain question, but the answer given is the reverse of plain; . . . if the answer 
is ambiguous, it should be referred back, or the House should say that recogni¬ 
tion has not been established/’ [1939] A. C, 259-262. j 

Lord Atkin. . . . The question is whether the Nationalist Government 
of Spain represent a foreign sovereign Stale in the sense that entitles them to 
immunity from being impleaded in these Courts, and, if so, whether they are 
impleaded in the action by reason of being in possession of the ship in question. 
. . . On the questiem whether the Nationalist Govermnent of Spain was a 
foreign State. Bucknill J. took the correct course of directing a letter ... to 
the Secretary of State for Foreign AiTairs, asking whether the Nationalist Gov¬ 
ernment of Spain is recognized by His Majesty's Government as a foreign 
sovereign State. 1 pause here to say that not only is this the correct procedure, 
but that it is the only procedure by which the Court can inform itself of the 
material fact whether the party sought to be impleaded, or whose property is 
sought to be alfeclcd. is a foreign sovereign State. This, I think, is made clear 
by the judgments in this House in the Kelantcin case, [1924] A.C. 797. With 
great respect 1 do not accept the opinion implied in the speech of Lord Sumner 
in that case that recourse to His Majesty's Government is only one way in w hich 
the judge can ascertain the relevant fact. The reason is, 1 think, obvious. Our 
State cannot speak with two voices on such a matter, the judiciary saying one 
thing, the executive another. Our Sovereign has to decide whom he will recog¬ 
nize as a fellow .sovereign in the family of States; and the relations of the foreign 
State with ours in the matter of State immunities must Ilow' from that decision 
alone. 

The answer of the Foreign Secretary was given in a letter dated May 2S, 
193<S. After stating that His Majesty's Government recognize Spain as a foreign 
sovereign State, and recognizes the Government of the Spanish Republic as 
the only tie jure Government of Spain or any part of it, the letter proceeds . . . 
[The court here quotes paragraphs 5, 6, and 8 of the Foreign Ollice letter:] 

My Lords, this letter appears to me to dispose of the controversy. By “exer¬ 
cising cle facto administrative control” or “exercising cfTective administrative 
control/’ I understand exercising all the functions of a sovereign government, 
in maintaining law and order, instituting and maintaining courts of ju.stiec, 
adopting or imposing laws regulating the relations of the inhabitants of the 
territory to one another and to the Government. It necessarily implies the owner¬ 
ship and control of property whether for military or civil purposes, including 
vessels whether warships or merchant ships. In those circumstances it seems to 
me that the recognition of a Government as possessing all those attributes in 
a territory while not subordinate to any other Government in that territory is 
to recognize it as sovereign, and for the purposes of international law as a 
foreign sovereign State. It does not appear to be material whether the territory 
over which it exerci,ses sovereign power is from time to time increased or 
diminished. In the present case we appear to be dealing with a claim based 
upon a legislative decree affecting merchant shipping registered at Bilbao in the 
Basque Provinces, the territory specially designated in the sixth paragraph of 
the Foreign Office letter. That the decree therefore emanated from the sovereign 
in that territory there can be no doubt. There is ample authority for the proposi¬ 
tion that there is no difference for the present purposes between a recognition 
of a State de facto as opposed to de jure. All the reasons for immunity which 
are the basis of the doctrine in international law as incorporated into our law 
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exist. There is the same necessity for reciprocal rights of immunity, the same 
feeling of injured pride if jurisdiction is sought to be exercised, the same risk 
of belligerent action if Government property is seized or injured. The non¬ 
belligerent State which recognizes two Governments, one de jure and one de 
facto, will not allow them to transfer their quarrels to the area of the jurisdiction 
of its municipal Courts. 

For these reasons I think that it was established by the Foreign Ofricc letter 
that the Nationalist Government of Spain at the date of the writ was a foreign 
sovereign State and could not be impleaded. . . . 

[Lord Atkin then rejected appellants’ argument that because the vessel was 
in the custody of the Marshal it was not in the possession of the Nationalist 
Government, and held that the appeal should be dismissed.] 

Lord Russfi.k ok Kii kowen. My Lords, I agree. The letter addressed to 
the Secretary of State was one which invited an answer to a question of fact— 
namely, whether or not the Nationalist Government of Spain w^as recognized 
by His Majesty's Government as the Government of a foreign sovereign State; 
but the answer of May 28, 1938 (in para. 9), poses another and quite a different 
question—namely, w hether the Nationalist Government should be so regarded. 
The earlier portion of the letter, how^ever, contains statements (1 refer to the 
paragraphs numbered 5, 6 and 8) which can lead to only one conclusion of fact 
—namely, that His Majesty’s Government does recognize the Nationalist Gov¬ 
ernment as the Government of a sovereign State which has the larger portion 
of Spain (including in particular the Basque Provinces) under its exclusive au¬ 
thority and control. . . . 

Lord WRiciitr. My Lords, I agree, and merely add a few w'ords because of 
w'hat might appear to be a difficulty in respect of the final paragraph of the 
letter of May 28, 1938. . . , The Court is. in my opinion, bound without any 
qualification by the statement of the Foreign Office, which is the organ of His 
Majesty's Government for this purpose in a matter of this nature. Such a state¬ 
ment is a statement of fact, the contents of which are not open to be discussed 
by the Court on grounds of law. But 1 do not think that in this case the Foreign 
Office meant that they should be so open. The Foreign OiTicc slated the precise 
facts as then existing in regard to recognition by His Majesty's Government, 
by the decision of which recognition is given or w ithheld. The question of law' 
left to the Court was what was the effect of these facts on the issues before the 
Court. . . . 

[Lords Thankerton and MacMillan concurred.] 

Appeal dismissed. 

“ (KI).: With reference to this case see Herbert W'. Briggs, 'Dc Facto and De Jure 
Recognition: The ArantzMZu Mttuli" .^3 AJ.I.L. (1939), 689-699 and ‘'Relations 
Offirieus's and Intent to Rccogni7,e: British Recognition of Franco,’' 34 iJ. (1940) 
47-57; H. Kaiiterpacht, “Recognition of Insurgents as a De Facto Government.” 3 
Modern L.R. (1939), 1-20 and Recoftnitum in International Law (1947). 279 fF.; 
I.awreuce Pieiiss, “State Immunity and the Requisition of Ships During the Spanish Civil 
War, I. Before the British Courts;* 35 AJ.LL. (1941), 263-281. 

On concurrent recognition of a de jure and a de facto government in the same State, 
sec also Banco de Bilbao v. Sancha: Same v. Rey, [1938] 2 K.B. 176: The Arrai: (1938), 
61 Lloyd's List Law Reports 39: The FI Condado (No. 1 ) ( 1937), 59 id. I 19; The FI 
Condado (No. 2) ( 1939), 63 id. 83; The FI Neptnno (1938), 62 id. 7; The Ahodi Mendi, 
(19391 P. 178; The Cristina, [19381 A.C. 485; Bank of Fthiopia v. National Bank of 
Ffivpt and Lifznori, [1937j I C h. 513; Haile Sela.ssie v. Cable and Wireless. Ltd. (No. I), 
[1938] 1 Ch. 545, reversed [1938] 1 Ch. 839; Haile Selassie v. CaHe and Wireless. Ltd. 
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Editor’s Note.— Judicial Deference to the Executive in Matters of Recogni¬ 
tion. Traditionally, national courts accept as conclusive certain statements 
made to them by the Executive as to the existence, the status or the recognition 
of foreign States and governments. Compare Stone, J., in Guaranty Trust Com¬ 
pany United Statel 304 U.S. 126, 137 (1938); 

What government is to be regarded here as representative of a foreign sovereign 
State is a political rather than a judicial question, and is to he determined by the 
political department of the government. Objections to its determination as well as 
to the underlying policy arc to be addressed to it and not to the courts. Its action 
in recognizing a foreign government and in receiving its diplomatic representatives 
is conclusive on all domestic courts, which are bound to accept that determination, 
although they arc free to draw for themselves its legal consequences in litigations 
pending before them. Jones v. United States, 137 U.S. 202, 212; Agency of Cana¬ 
dian Car & f\ Co. V. American Can Co., 258 Fed. 363; Lehigh Valley R. Co. v. 
State of Russia. 21 F. 2d 396. We accept as conclusive here the determination of 
our own State Department that the Russian State was represented by the Provi¬ 
sional Government through its duly recognized representatives from March 16, 
1917, to November 16, 1933, when the Soviet Government was recognized. 

It is the converse of this proposition which has created dilticultics for the 
courts. We have seen that Foreign OfTices seldom pretend that unrecognized 
States and governments do not exist in fact. Must a national court regard as 
legally nonexistent a State or government not recognized by the political branch 
of the government? The “maxim of policy” that on matters of foreign affairs 
the courts should act in unison with the government has at times led the courts 
to magnify a proper judicial deference into judicial subservience scarcely war¬ 
ranted by the issues before the court. The practice of declining to permit an 
unrecognized Slate or government to appear as a party in litigation before the 
court has sometimes led courts to conclude that the unrecognized State or gov¬ 
ernment and their acts do not “legally exist”; that no notice can be taken of 
their ability to effect legal transactions within the territories over w^hich they 
rule; or that if a judge allowed any mention of an unrecognized entity in his 
court he would be “recognizing” it. Cf. Lord Brougham on the reasoning of 
Lord Eldon, Thompson v. Barclay, 9 LJ. (O.S.) Ch. 215, 222 (1831). Be¬ 
cause courts have confused recognition with cognition, have identified the 
question whether a foreign State or government exists in fact with the question 
whether it has been recognized by the State of the forum, and have refused to 
make an independent judicial determination of certain facts only remotely re¬ 
lated to national policy, judicial decisions on matters of recognition frequently 
reflect a particular national policy rather than the requirements of any restric¬ 
tive or permissive rules of international law. Cf. McNair, 1949 B.Y.l.L. 37, 
citing Mighell v. Sultan of Johore, [1894] 1 Q.B. 149, Statham v. Statham and 
the Gaekwar of Baroda, [ 1912| P. 92, and the Duff Development Case (above), 
that “there are many decisions of English courts which show that, as a matter 
of British constitutional law and not of international law, many protected States 
within the British Empire and their Heads enjoy in British courts a degree of 

(No. 2), 11939] Ch. 182, below, p. 213; A/S Tallinno Laevauhisus v. Estonian State 
Steamship Line (1946], 79 Lloyd's List L.R. 245, aflirmed by Court of Appeal (1946), 
80 id. 99. Compare Campuzano v. Speudsh Government (Norway, Supreme Court, 
1938), Annual Digest. 1919-42, Ca.se No. 43.1 
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State immunity analogous to, or identical with, that accorded in pursuance of 
international law to truly foreign independent States” but no inference can 
properly be drawn from this British practice that ‘‘such a Stale possesses inter¬ 
national personality.” 

Sec illuminative analyses by L. L. JalTe, Judicial Aspects of Foreign Rela¬ 
tions, In Particular of the Recof^nition of Foreign Powers (1933), passim; 

A. B. Lyons, “The Conclusiveness of the Foreign Ofiicc Certificate,” 1946 

B. YJ.L., 240-281; Lyons, “Conclusiveness of the Statements of the Executive: 
Continental and Latin-Amcrican Practice,” 1948 B.Y.FL., 180, 193 IT., 197 ff.; 
P. L. Bushc-Fox, “The Court of Chancery and Recognition, 1804-1831,” 
1931 B.Y.I.L., 63-75; Biishe-Fox, “Unrecognized States: Cases in the Ad¬ 
miralty and Common Law Courts, 1805-26,” 1932 B.Y.I.L., 39-48. See also 
Noel-Henry, Les Couvernements de Fait devant le Ju;^e (1927): H. Lauter- 
pacht, op. cit., 365-368 and in 1939 B.Y.I.L., 125-128; A. D. McNair, “.Ju¬ 
dicial Recognition of States and Governments, and the Immunity of Public 
Ships,” 1921—22 B.Y.I.L. 57—74; F. A. Mann, “Judiciary and Executive in 
Foreign Affairs,” Transactions, Grotius Society, Vol. 29 (1944), 143—170; 
and above, pp. 117, 134 IT. Compare w'ith the concliisivcncss of statements of 
the Executive in cases of sovereign immunity, below, pp. 432 IT., 449 ff., and 
in cases of diplomatic immunity, below', pp. 754-761. 

B, The Unrecoj^niz.ecI State or Government as Defendant or 

Plaintiff 

Enirent’s Non:: The Unrecoitnized State or Government as Defendant. Edwin 
Dickinson, “The Unrecognized Government or State in English and American 
Law’,” 22 Michijzan L.R. (1923), 124, 126, writes that “the usage of nations 
requires, in the interest of comity and convenience, that extensive immunities 
from the local jurisdiction shall be accorded to foreign stales for their various 
governmental agencies, including the government itself, its diplomatic repre¬ 
sentatives, public ships, and other public properly. Is recognition a prerequisite 
to the enjoyment of such immunities? The decided cases seem to point to an 
aflirmativc answer but they are not conclusive. ... If we are to assume that 
unrecognized states, and perhaps even recognized states without recognized 
government, enjoy no immunities for their representatives, ships or other public 
property, then it would seem to follow logically that suits may be instituted 
against the governments themselves.” The lower New York courts “arrived at 
this astounding conclusion” in the Widfsohn Case (1922), 195 N.Y.S. 472, but 
w^ere reversed by the Court of Appeals. See below p. 148. Sec also U.S. For. Rel., 
1922, 11, 709-717, where, at the suggestion of Mr. Jerome Hess, attorney for 
the Mexican Government, that the Department of State might think it appro¬ 
priate to communicate to the court, in the pending case of Oliver American 
Trading Co. v. Government of the United States of Mexico, “some statement 
to the cfTcct that while the Obregon Administration was not recognized by this 
Government, yet the Mexican Nation was so recognized,” the Department com¬ 
plied with the following statement, Oct. 31, 1922: “The Government of the 
United States has at present no ofiicial relations with the administration now 
functioning in Mexico. This fact, however, docs not affect the recognition of 
the Mexican State itself, which for years has been recognized by the United 
States as an ‘international person,’ as that term is understood in international 
practice. The existing situation simply is that there is no oflicial intercourse 
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between the two States.” 1d„ 715. See also id., 1923, II, 574-577, and Oliver 
American Trading Co. v. Government of the United States of Mexico et al. 
(1924), 5 F. 2d. 659, in which immunity was granted because Tull recognition 
had been accorded to the Mexican Government by the United Slates during the 
pendency of the case. 

Sec also Barique de France v. Equitable Trust Co. of N. Y. (1929), 33 F. 2d. 
202, 207; United States New York Trust Co. (1946), 75 F. Supp. 583, 587, 
where Judge Leibcll, citing the Wulfsohn Case, observed: “Sovereign immunity 
is based on international law and it may be asserted even by an unrecognized 
government.” 

See Note on Jurisdictional Immunities: Foreign States and Their Instrumen- 
talities as Defendants, below, pp. 442 ff. 


♦♦4♦♦♦♦♦♦♦♦♦ 

Wulfsohn V. Russian Socialist Federated Soviet 
Republic 

United States, Court of Appeals of New York, 1923 
234 N.Y. 372, 138 N.F. 24 

444444444444 


Appeal by permission from an order of the Appellate Division of the Supreme 
Court in the .second judicial department, entered July 21, 1922, which affirmed 
an order of Special Term denying a motion to Vacate a warrant of attachment. 
[See 202 App. Div. 421, 195 N.Y, Supp. 472.) 

The following question was certified: “Can the defendant, w’hich has not 
been recognized as a sovereign state by the United States government, be sued 
in the courts of this state as a foreign corporation?” . . . 

Andrews, J. The Russian Federated Soviet Republic is the existing de facto 
government of Ru.ssia. This is admitted by the plaintiff. Otherwise there is no 
proper party defendant before the court. It is claimed by the defendant. The 
Appellate Division stales that it is a matter of common knowledge. It has not 
been recognized by the government of the United States. The plaintiffs owned 
a quantity of furs. They were stored in Russia and they were confiscated by the 
Russian government. Treating this act as a conversion the present action is 
brought. 

The litigation is not, therefore, with regard to title to property situated within 
the jurisdiction of our courts, where the result depends upon the effect to be 
given to the action of some foreign government. Under such circumstances it 
might be that the theory of the comity of nations would have a place. The 
Annette, L.R. [1919] P. 105; The Nueva Anna, 6 Wheat. 193; Oetjen v. 
Central Leather Co., 246 U.S. 297; Luther v. Sagor [1921] 1 K.B. 456; s.c. 
[1921] 3 K.B. 532. A different case is presented to us. The government itself 
is sued for an exercise of sovereignty within its own territories on the theory 
that such an act, if committed by an individual here, would be a tort under our 
system of municipal law. It is said that, bccau.se of nonrecognition by the United 
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States, such an action may be maintained. There is no relation between the 
premise and the conclusion. 

The result we reach depends upon more basic considerations than recognition 
or nonrecognition by the United States. Whether or not a government exists, 
clothed with the power to enforce its authority within its own territory, obeyed 
by the people over whom it rules, capable of performing the duties and fulfilling 
the obligations of an independent power, able to enforce its claims by military 
force is a fact, not a theory. For it recognition docs not create the stale, although 
it may be desirable. vSo only arc diplomatic relations permitted. Treaties made 
with the government which it succeeds may again come into efTcct. It is a testi¬ 
mony of friendly intentions. Also in the country granting the recognition that 
act is conclusive as to the existence of the government recognized. Taylor v. 
Barclay, 2 Sim. 213; Republic of Peru v. Dreyfus, L.R. 38 Ch. Div. 348; Re¬ 
public of Peru v. Peruvian Guano Co., L.R. 36 Ch. Div. 489. Again, recognition 
may become important where the actual existence of a government created by 
rebellion or otherwise becomes a political question affecting our neutrality laws, 
the recognition of the decrees of prize courts, and similar questions. But, except 
in such instances, the fact of the existence of such a government whenever it 
becomes material may probably be proved in other wavs. Yrisarri v. Clement, 
3 Hin^, 432; The ( harkieli, L.R. 4 A. & L. 59. But see Miyhell v. Sultan of 
Johore, 118941 1 Q.B. 158; Luther Sa^or, [1921] 1 K.B. 456, 471. 

Here, however, we need no proof. The fact is conceded. Wc have an existing 
govcrnmeni, sovereign within its own territories. There necessarily its jurisdic¬ 
tion is exclusive and absolute. It is susceptible of no limitation not imposed by 
it.self. This is the result of its independence. It may be conceded that its actions 
should accord with natural justice and equity. If they do not, however, our 
courts are not competent to review them. They may not bring a foreign sovereign 
before our bar, not because of comity, but bccau.se he has not submitted himself 
to our laws. Without his consent he is not subject to them. Concededly that is 
so as to a foreign government that has received recognition. . . . 

But, whether recognized or not, the evil of such an attempt would be the 
same. '*l’o cite a foreign potentate into a municipal court for any complaint 
against him in his public capacity is contrary to the hnv of nations, and an insult 
which he is entitled to resent.” De Haber v. Queen of Portugal, 17 Q.B. 171. 
In either case, to do so would “vex the peace of nations.” In cither case the 
hands of the State Department would be tied. Unwillingly it would find itself in¬ 
volved in disputes it might think innvise. Such is not the proper method of 
redress, if a citizen of the United States is wronged. The question is a political 
one. not confided to the courts, but to another department of government. 
Whenever an act done by a sovereign in his .sovereign character is questioned, 
it becomes a matter of negotiation, or of reprisals, or of w^ar. 

If the complaint and the affidavits upon w^hich the warrant of attachment 
was based in the case before us clearly indicate that the plainlitfs must ultimately 
fail, the warrant should be vacated. It docs so appear in this case. 

The orders, therefore, appealed from, should be reversed, with costs in all 
courts, and motions to vacate attachment granted, with costs, and the question 
certified to us should be answered in the negative. 

Ordered accordingly. 
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Russian Socialist Federated Soviet Republic v. Cibrario 
United States, Court of Appeals of New York, 1923 
235 N.Y. 255, 139 N.E. 259 

Appeal from a judgment of the Appellate Division of the Supreme Court in 
the first judicial department . . . [201 App. Div. 888, 191 N.Y, Supp. 869], 
afiirming a judgment in favor of the defendants, entered upon an order of 
Special Term sustaining a demurrer to and directing a dismissal of the com¬ 
plaint. . . . 

Andrews, J. In Wulfsohn v. Russian Federated Soviet Republic, we held 
that our courts would not entertain jurisdiction of an action brought without 
its consent against an existing foreign government, in control of the political 
and military power within its own territory, w hether or not such government 
had been recognized by the United States. We have now to determine w hether 
such a government may itself become a plaintiff here. 

If recognized, undoubtedly it may. Republic of Honduras v. Soto, 112 N.Y. 
310, 19 N.E. 845; United States of America v. Wanner, L.R. 2 Ch. App. 582; 
Kin^ of Spain v. Machado, 4 Russ. 560; Kite:* of Prussia v. Kueppers Adtnr, 
22 Mo. 550. Conceivably this right may depend on treaty. But if no treaty to 
that effect exists the privilege rests upon the theory of international comity. 
I’his is so with regard to all foreign corporations. Hollis v. Drew Theological 
Seminary, 95 N.Y. 166; Rank of Auytusta v, Earle, 13 Pet. 519; National Tele¬ 
phone Mf^. Co. V. Du Hois, 165 Mass, 117, 42 N.E. 510. Their power to sue 
may be regulated as is done by section 15 of our General Corporation Law 
(Consol. Laws, c. 23 j. Paul v. Viry>inia, 75 U.S. [8 Wall.] 168. And except as 
limited by constitutional provisions the same thing is true of tho.se not citizens 
of our state. Much more true is it that the right of a foreign government to sue 
is likewise based upon the same consideration. Neither a natural person nor 
a corporation, ordinarily we would not recognize it as a proper party plaintiff. 
Western & A, R. Co. v. Dalton Marble Works, 122 Ga. 774, 50 S.E. 978. It 
represents, however, the general interests of the nation over which it has author¬ 
ity. We permit it to appear and protect those interests as a body analogous to 
one possessing corporate rights, but solely because of comity. Republic of Hon¬ 
duras v. Soto, 112 N.Y. 3To, 19 N.E. 845; Hullct & Co. v. Kin^ of Spain, 1 
Dow & Clark, 169, 175; Duke of Brunswick v. Kin^ of Hanover, 6 Beav. 1,37; 
The Sapphire, 78 U.S. [11 Wall,] 164. 

Comity may be defined as that reciprocal courtesy which one member of 
the family of nations owes to the others. It presupposes friendship. It assumes 
the prevalence of equity and justice. Experience points to the expediency of 
recognizing the legislative, executive, and judicial acts of other powers. We 
do justice that justice may be done in return. 

“What is termed the comity of nations is the formal expression and ultimate 
result of that mutual respect accorded throughout the civilized world by the 
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representatives of each sovereign power to those of every other, in considering 
the effects of their official acts. Its source is a sentiment of reciprocal regard, 
founded on identity of position and similarity of institutions.” Fisher, Brown & 
Co. V. Fielding, 67 Conn. 91, 108, 34 A. 714, 716. 

As defined by Webster, comity “is in general terms that there are between 
nations at peace with one another rights both national and individual resulting 
from the comity or courtesy due from one friendly nation to another. Among 
these is the right to sue in their courts respectively.” 6 Webster Works, 117. 
It may, however, not be demanded as a right. It is yielded as a favor. Not an 
arbitrary favor. Nor is it the favor of the courts. 

“It is not the comity of the courts, but the comity of the nations which is 
administered.” Bank of Augusta v. Earle. 13 Pet. 519. 

Rules of comity arc a portion of the law that they enforce. Precedents mark 
the line that they should follow. Both in England and in the United States .so 
universally and for such a length of time have actions by alien corporations 
and individuals been allowed that the right to bring them in a proper case has 
become fixed. Unless restrained by legislative fiat no court may now deny it. 
Hollis v. Drew Theological Seminary, 95 N.Y. 166, 175; Stone v. Fenn Yan, 
K. f\ S: IT Ry. Co., 197 N.Y. 279, 90 N.E. 843; Christian Union v. Yount, 101 
U.S. 352. So long as the plaintiff does not reside in a country at war with the 
United Slates we inquire no further. The original basis of the right has fallen 
into the background. If trade is permitted between him and ourselves we do 
not ask whether he comes from Mexico or from France. But no like current 
of authority controls us in the case before us. Undisturbed the rule of comity 
is our only guide. This rule is always subject, however, to one consideration. 
There may be no yielding, if to yield is inconsistent with our public policy. We 
might give ctfect to the French decree in Gould v. Gould, 235 N.Y. 14, 138 
N.E. 490, only because it was consonant with our theories of marriage and 
divorce. Such public policy may be interpreted by the courts. It is fixed by 
gencral usage and morality or by executive or legislative declaration. Especially 
is the definition of our relations to foreign nations confided not to the courts, 
but to another branch of the government. That branch determines our policy 
toward them. It only remains for the courts to enforce it. 

The use of the word “comity” as expre.ssing the basis of jurisdiction has 
been criticized. It is, however, a mere question of definition. The principles 
lying behind the word arc recognized. Whether or not we sum them up by 
one expression or another, the truth remains that jurisdiction depends upon 
the law of the forum, and this law in turn depends upon the public policy dis¬ 
closed by the acts and declarations of the political dcparlments of the govern¬ 
ment. 

Does any rule of comity, then, require us to permit a suit by an unrecognized 
power? In view of the attitude of our government, should we permit an action 
to be brought by the Soviet government? To both queries we must give a nega¬ 
tive answer. We may stale at the outset that we find no precedent that a power 
not recognized by the United States may seek relief in our courts. Such intima¬ 
tions as exist arc to the contrary. Statements are that “a recognized government 
may be a plaintiff.” Republic of Honduras v. Soto, 112 N.Y. 310, 19 N.E. 845; 
United States v. Wagner, L.R. 2 Ch. App. 582, 589. In King of Spain v. Oliver, 
Fed. Cas. No. 7,814, 14 F. 577, the Circuit Court noted the question, but 
refused to decide it. In City of Berne v. Bank of England, 9 Ves. Jr. 347, Lord 
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Eldon expressed great doubt. So in Dolder v. Lord fiuniini^^fieUL 11 Ves. Jr. 
283. In The Penza (D.C.) 277 F. 91, the present plaintiff was refused relief. 

What, then, is the meaning and effect of recognition in its relation to comity? 
It is difficult to find a clear discussion of this question, either in reports or in 
text-books. Where a new government has seized power, “no official inter¬ 
course is possible between the powers refusing recognition and the state con¬ 
cerned." “Through recognition the other states declare that they are ready to 
negotiate with such individual (a new ruler) as the highest organ of his state." 
Oppenheim, Inter national Law (3d Ed.) 1, §§ 77, 342. Speaking of the recog¬ 
nition of a new state, Wheaton {International Law f2d Ed.] 39) says: 

“So long, indeed, as the new state confines its action to its own citizens and 
to the limits of its own territory, it may well dispense with such recognition. 
But if it desires to enter into the great society of nations, all the members of 
which recognize rights to which they arc mutually entitled, and duties which 
they may be called upon reciprocally to fulfil, such recognition becomes es¬ 
sentially necessary to the complete participation of the new state in all the 
advantages of this society. . . . The new state becomes entitled to the exercise 
of its external sovereignty as to those states only by whom that sovereignty 
has been recognized." 

In Hyde's International Law, vol. 1, § 37, is the statement that “the mode of 
recognition is not material, provided there be an unequivocal act indicating 
clearly that the new slate is dealt with as such and is deemed to be entitled 
to exercise the privileges of statehood in the society of nations." 

More assistance may be found in the reasons underlying various decisions 
of the courts as to the effect to be given to the acts of foreign governments. 
This effect depends upon our acknowledgment of the comity of nations. “1*hc 
principle that the conduct of one independent government cannot be success¬ 
fully questioned in the courts of another is as applicable to a case involving 
the title to property brought within the custody of a court, such as we have 
here, as it was held to be to the cases cited, in which claims for damages were 
based upon acts done in a foreign country, for it rests at last upon the high¬ 
est considerations of international comity and expediency." Oetjen v. Central 
Leather Co., 246 U.S, 297, 303; Mif^hell v. Saltan oj Johore, I Q.B. 1894, 
149; The Parlement Bel^e, 5 Pro. Div. 1880, 197. Therefore where comity 
exists between two nations, and no question of public policy arises, this rule is 
invariable. Yet in specific cases the question of recognition is thought con¬ 
trolling—recognition existing at the time the alleged wrongful act was done, 
or recognition later, which relates back to that time. Oetjen v. Central Leather 
Co., supra; Underhill v. Hernandez, 168 U.S. 250; Ricaud v, American Metal 
Co., 246 U.S. 304; The Gai^ara, [1919] Pro. Div. 95; The Annette, [1919] 
Pro. Div. 105. A most interesting case is Luther v. Sa^or, [1921] 3 K.B. 532. 
The Soviet Republic seized personal properly belonging to the plainlifT. Then 
sold to the defendant, it was imported into England. There the plaintiff brought 
an action to recover it. The plaintiff succeeded in the lower court, there being 
no proof of the recognition of the Russian government. Later such recognition 
occurred, and the judgment because of that fact was reversed on appeal. In the 
course of his opinion Scrutton, L.J. says the title to the goods coming into the 
hands of a purchaser from the Russian government cannot be questioned. “This 
immunity follows from recognition as a sovereign state. Should there be any 
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government which appropriates other people's property without compensa¬ 
tion, the remedy appears to be to refuse to recognize it as a sovereign state. 
Then the courts could investigate the title without infringing the comity of 
nations.” Why? Obviously because in the absence of recognition no comity 
exists. 

We reach the conclusion, therefore, that a foreign power brings an action 
in our cenirts not as a matter of right. Its power to do so is the creature of 
comity. Until such government is recognized by the United States no such 
comity exists. The pl')intilT conccdedly has not been so recognized. There is, 
therefore, no proper party before us. We may add that recognition, and, con¬ 
sequently, the existence of comity, is purely a matter for the determination of 
the legislative or executive departments of the government. Who is the sovereign 
of a territory is a political question. In any ease where that question is in dispute 
the courts are bound by the decision reached bv those departments. Jones v. 
U.S., 137 U.S. 202: Liii/icr v. Sagor, [1921] 3 K.B. 532, 556. It is not for the 
courts to say whether the present governments of Russia or Mexico or Great 
Britain should or should not be recognized. They are or they are not. That is 
as far as we may inquire. Nor is anything here decided inconsistent with Wulf- 
solin V. Soviet Republic, supra. Upon the facts in that ease, if the defendant was 
not an existing government it might not be sued. There was no party before the 
court. If it w'erc, as was alleged and admitted, the same result follow'ed, not 
because of comity, but because an independent government is not answ'crable 
for its acts to our courts. 

We are the more ready to reach this conclusion because to hold otherwise 
might tend to nullify the rule that public policy must always prevail over comity. 
More than once during the last 70 years our relations with one or another exist¬ 
ing but unrecognized government have been of so critical a character that to 
permit it to recover in our courts funds which might strengthen it or which 
might even be used against our interests would be unwise. We should do nothing 
to thwart the policy which the United States has adopted. Yet, unless recognition 
is the test of the right to sue, w-e do not see why Maximilian, as emperor of 
Mexico, might not have maintained an action here. 

With regard to the present Russian government the case is still stronger, 
even did comity not depend on recognition. We not only refuse to recognize 
it. Our State Department gives the reasons. Secretary Colby has stated them 
in an oflicial note, dated August 10, 1920. He begins by saying that our govern¬ 
ment will not participate in any plan for the expansion of the armistice negotia¬ 
tions between Russia and Poland into a general European conference, “which 
would in all probability involve two results, from both of which this country 
strongly recoils, viz.: The recognition of the Bolshevist regime, and a settlement 
of the Russian problem almost inevitably upon the basis of a dismemberment 
of Russia.” . . . 

Our government has not receded from this position. Secretary Hughes, in 
rejecting trade proposals of the Soviet, said on March 25, 1921: 

“It is only in the productivity of Russia that there is any hope for the Rus¬ 
sian people, and it is idle to expect resumption of trade until the economic bases 
of production are securely established. Production is conditioned upon the 
safety of life, the recognition by firm guaranties of private property, the sanctity 
of contract and the rights of free labor.” 
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And he postpones any consideration of trade relations until such time as 
our government has convincing evidence of fundamental changes that will fulfill 
these conditions. 

In the face of these declarations it is impossible to hold that to-day any such 
relations exist between the United States and Russia as call upon our courts to 
enforce rules in favor of the latter depending on the comity of nations. 

The judgment appealed from should be alfirmed, with costs. 


United States of Mexico v. Viamonte y Fernandez 

United States, Superior Court, Essex County, 
Massachusetts, 1923 

UJS, For. ReL, 1923, II. 573 

[Ed.: The United States of Mexico brought this action against Mariano Via¬ 
monte y Fernandez to sequestrate certain funds claimed by Mexico to be its 
property and to have been received by defendant as Chief Clerk of the Depart¬ 
ment of Special Taxes in Mexico City and to have been taken by him to Massa¬ 
chusetts. Defendant questioned the right of the United States of Mexico to main¬ 
tain the action because the Me.xican Government was not recognized by the 
United States Government. At the request of attornc) s for plaintiff, the United 
States Department of State requested that the United iJ.iiL s attorney make the 
following statement to the court; 

The Government of the United States has not accorded recognition to the Ad¬ 
ministration now functioning in Mexico, and, therefore, has at present no official 
relations with that Administration. This fact, however, docs not afi'ect the recog¬ 
nition of the Mexican State itself, which for years has been recognized by the 
United States as an ‘International person” as that term is understood in interna¬ 
tional practice. The existing situation simply is that there is no official intercourse 
between the two States. 

Phillips, Under Secretary of State, to the Attorney General, May 15, 1923. US, 
For, ReL, 1923, II, 571. See also Quincy Wright in 17 A,J,I,L, (1923) 743.] 
Wait, J. This cause came on to be heard upon a plea in abatement, a motion 
to dismiss and a demurrer. It was argued by counsel, I find that the United States 
of Mexico is an “international person.” That the property alleged to have been 
taken is the property of said person and not of any individuals of a government 
of said person and is within the Commonwealth of Massachusetts. That the 
government of the United States of America has not accorded recognition to 
the Administration now functioning in Mexico; but that intercourse is in fact 
maintained between the peoples of this United States of America and of the 
United States of Mexico. That consuls commissioned by the existing Adminis¬ 
tration in Mexico function in various places in this United States of America, 
lacking only the formal exequatur from the government of the United States of 
America. That an embassy is so maintained at Washington in the District of 
Columbia lacking only said formal recognition. 
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I take judicial notice that negotiations for formal recognition by the govern¬ 
ment of the United States of America of the administration now functioning in 
the United States of Mexico and so functioning at the date of the filing of this 
bill arc in progress; and 1 take the law to be that recognition if accorded will 
relate to a period prior to the filing of this bill and to the acts complained of. 
I find that persons acting in fact within these United States of America generally 
in matters aficcting the property and interests of the international person, the 
United States of Mexico, other than in diplomatic relations with the United 
States of America, authorized the bringing of this proceeding and the appear¬ 
ance of the counsel for the plaintifl*. Accordingly 1 overrule the plea in abate¬ 
ment but without prejudice to raising the question by answer and upon a trial 
of the merits whether the United States of Mexico may maintain this bill. I deny 
the motion to dismiss; and overrule the demurrer, paragraph one of the bill hav¬ 
ing been amended before the hearing on the demurrer. 


Editor’s Note; The Unrecognized Stale or Government as Plaintiff, The 
normal practice of States of permitting foreign States or governments to insti¬ 
tute proceedings in the local courts (see below, Ch. VI) is sometimes referred 
to as a legal consequence of recognition. Unrecognized States and governments 
have usually been denied permission to sue. In City of Berne v. Bank of England 
(1804), 9 Vesey Jim, 347, Lord Eldon denied an unrecognized government 
the right to sue, observing that “it was extremely dillicult to say, a judicial Court 
can take notice of a Government, never authorized by the Government of the 
Country, in which that Court sits; and, whether the Foreign Government is 
recognized, or not, is a matter of public notoriety.” See Dolder v. Bank of Eng¬ 
land (1805), 10 Ves, J. 352; Dolder v. Lord Huntin^field (1805), 11 Ves, J. 
283; P. L. Biishe-Fox in 1931 B,YJ.L,, 65 IT.; A. B. Lyons in 1946 B,Y.LL,, 
245 IT.; JalTe, op cit,, 124 IT., Harvard Research Draft on Competence of Courts 
in Regard to Foreign Stales (1932), 503--505, 493 IT. 

Compare Stone, J. in Guaranty Trust Co, v. U,S. (1938), 304 U.S. 126, 
137; 

It is not denied that, in conformity to generally accepted principles, the Soviet 
Government could not maintain a suit in our courts before its recognition b\ the 
political department of the Ciovernment. For this reason access to the federal and 
state courts was denied to the Soviet Government before recognition. The Penza, 
111 Fed. 91; The Rogdai, 278 Fed. 294; R,S.F,S.R, v. Cihrurio, 235 N.Y. 255; 
Preohazhenski v. Cibrario, 192 N.Y. Supp. 275. But the argument ignores the prin¬ 
ciple controlling here and recognized by the courts of New York that the rights of 
a sovereign State are vested in the State rather than in any particular government 
which may purport to repicscnl it, The Sapphire, 11 Wall. 164, 168, and that suit 
in its behalf may be maintained in our courts only by that government which has 
been recognized by the political department of our own government as the author¬ 
ized government of the foreign State. Jones v. United Stares, 137 U.S. 202, 212; 
Russian Government v. Lehigh Valley R, Co,, 293 Fed. 133, 135, alT'd. sub noni, 
Lehigh Valley R. Co. v. Stale of Russia, 21 F'. 2d 396, 409; Matter of Lehigh VUilley 
R. Co., 265 U.S. 573; R.S.F,S.R. v. Cibrario, supra; Moore, Digest, §§ 75, 78. 

He therefore accepted as conclusive the determination of the Department of 
State that the State of Russia had been represented by the Provisional Govern- 

[F.d.: Sec State of Yucatan v. Argumeik * (1915), 157 N.Y.S. 219.j 
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nient at the material time. See above, p. 146. See also Lehifih Valley R.R. Co. 
V. State of Russia, below, p. 194; The Soviet Government v. Ericsson (Sweden, 
1921), Annual Digest 1919—22 Case No. 30 and Note, p. 56; Socicte Despa v. 
U.S.S.R, (Belgium, 1931), id. 1931-32, Case No. 28. 

Hyde, I, 195 ff., observing that the withholding of “recognition from a regime 
professing to function, and even successfully functioning as the government 
of a foreign Stale*’ docs not imply “that reciprocal obligations between State and 
State in relation to various phases of the protection of life and property are 
relaxed during the period while recognition is withheld,’* concludes: “It signi¬ 
fies rather that throughout such period, as an incident of the withholding of 
recognition, there is acknowledged no duty formally to treat with such regime 
as though it w'crc the government of the State for which it purports to act. Thus 
the former does not admit that the due performance of its international obliga¬ 
tions towards the latter necessarily calls for the use by its unrecognized govern¬ 
ment of particular domestic agencies such as those of the judicial department 
which normally arc common instruments in the performance of international 
duties.” ♦ Sec Edwin D. Dickinson, “The Unrecognized Government or State in 
English and American Law,” 22 Michigan L.R. (1923-24), 29 If., llStf.; 
Dickinson in \9 A.J.LL. (1925). 263-272; and in 25 A.J.I.L. (1931), 214, 
219 ff.; JafTe, op. cit., 124 ff., 140 ff.; Osmond K. EYacnkel, “The Juristic Status 
of Foreign States. Their Properly and Their Acts,” 25 Columbia L.R. (1925 ), 
544. 549 ff.; Noel-Hcnry, Les Gouvernements de Fait devant Ic luge (1927), 
125 ff.; Lauterpacht, op. cir., 145 ff.; Eduardo Jiminez de Arechaga, Recono- 
cimiento dc Gohiernos (Montevideo, 1947) 309 If. 

Exceptionally, as in Mexico v. Vianionte, the unrecognized government of 
a recognized Slate has been permitted to institute proceedings in the courts of 
a nonrecognizing State on the theory adverted to by Justice Stone ( above) that 
the rights of a sovereign State arc vested in the State rather than in any particular 
government which may purport to represent it. See also "Exportchlcb," Ltd. 
v. Goudeket (1935), Annual Digest, 1935-37, Case No. 36, in which the 
District Court of Amsterdam, permitting suit by Exportschlcb as assignee of the 
unrecognized Soviet Government, observed that “though non-recognition of 
the actual Russian Government by the Netherlands involved, indeed, the ab¬ 
sence of diplomatic intercourse between the two Stales, that non-recognition 
by no means entailed the consequence that the de facto Government of the 
Russian State was incompetent to appear for Russia in matters of civil law in 
the Courts of Holland.” Compare Russian Trade Delegation in Turkey v. 
Levant Red Sea Coal Co. et al. (Egypt, Tribunal of Alexandria, 1933), Annual 
Digest, 1933-34, Case No, 35. See Ouincy Wright, “Suits Brought by Foreign 
States with Unrecognized Governments,” 17 A.J.I.L. (1923), 742-746. See 
Herbert W. Briggs, “Non-Recognition in the Courts: The Ships of the Baltic 
Republics,” 37 A.J.I.L. (1943), 585-596. 

* E"'d.: Permission to reproduce the quotations appearing in this volume from C. C. 
Hyde, international Law (2nd rev. ed., 1945), has been granted by his publishers. Little, 
Brown & Co. 
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C. Recof»nition, Non-recognition and the Conflict of Laws 

A. M. Luther v, James Sagor & Co. 

Grtat Britain, Court of Apptal, 1921 
[1921] 3 K.B. 532 

Appeal from ihc judgment of Roche, J., in an action tried before the learned 
judge without a jury. 11921] 1 K.B. 456. 

The plaintiffs were a company incorporated in 1X98 in the Empire of Russia 
according to the laws of Russia. Their head office was at Reval, where they had 
a factor)' for the manufacture of veneer or plywood. They also had a factory 
or mill at Staraja Russa, about 140 miles south of Petrograd, and there in the 
year 1919 they had a large stock, not less than ]5()() cubic metres, of manufac¬ 
tured boards stamped with the name “V'enesta" or the letters “V.L.,’' the name 
or trade-mark of Venesta, Ltd., a British company. 

On June 20, 1918, a confiscatory decree purporting to issue from the Govern¬ 
ment of Russia was passed. The following translation was accepted by the par¬ 
ties in the Court below as giving the meaning of the material portions of the 
decree. . . . 

“By Article 1: All industrial and commercial establishments mentioned below 
with their capital and assets of w'halcvcr nature are declared the property of 
the Russian Socialist Federative Republic (inter alia ); 

“(17) All the mechanical saw' mills of limited or private companies which 
have a capital of at least l,000,(f00 roubles: 

“(IS) All woodworking establishments equipped with machinery which be¬ 
longed to private or limited companies. . . 

In January. 1919, certain Commissaries or officials armed with authority 
from the Soviet Government look possession of the plaintiffs' factory or mill 
at Staraja Russa and of the manufactured goods lying there. 

On August 14, 1920. a contract was made in London betw'ecn L. B. Krassin, 
the representative of the Russian Commercial Delegation in London, and the 
defendants whereby Krassin on behalf of the Russian Commercial Delegation 
sold to the defendants, a firm carrying on business in London, a quantity of 
birch, alder, and aspen plywood including the 1500 cubic metres of plywood 
seized by the C'ommissaries as above staled. The contract w'as signed on behalf 
of the Russian Commercial Delegation by “Commi.s.sary to Foreign Trade, 
Krassin; Secretary, Klishko.” It was under the seal of the .Agents of the Soviets 
of the People's C\>mmissaries. Under this contract the defendants obtained 
possession of the 1500 cubic metres of plywood boards and imported them into 
England. 

The plaintiffs claimed a declaration that these goods were their property; 
an injunction restraining the defendants their servants and agents from selling, 
pledging, or in any way dealing with them; and damages for conversion and 
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detention of them. The defendants contended that the decree of June 20, 1918, 
and the subsequent seizure of the goods and sale of them to the defendants were 
the acts of the Russian Socialist Federal Soviet Republic, a sovereign state, 
and were valid and elTectual to deprive the plaintiffs of the property in the goods 
and to transfer the same to the defendants. 

The following letters relating to the position of L. B. Krassin, the Russian 
Commercial Delegation, and the Russian Socialist Federal Soviet Republic were 
received in evidence before Roche, J.: 

(1) A letter dated July 28, 1920, written on behalf of His Majesty’s Secre¬ 
tary of State for Foreign Affairs to the solicitors for L. B. Krassin. It stated that 
Krassin was the authorized representative of the Soviet Government and had 
been received by His Majesty's Government for the purpose of carrying out 
certain negotiations. It further stated that His Majesty's Secretary of State re¬ 
garded Krassin as a foreign representative and as one who in view of the negotia¬ 
tions should be exempt from the process of the Courts. 

(2) A letter of October 5,1920, written on behalf of His Majesty’s Secretary 
of State for Foreign Affairs to the defendants’ solicitors which slated that: “His 
Majesty’s Government assent to the claim of the Delegation to represent in 
this country a State Government of Russia.” 

(3) A letter dated November 27, 1920, w'ritlen on behalf of His Majesty’s 
Secretary of State for F'oreign Affairs to the plaintiffs’ solicitors which stated 
that “for a certain limited purpose His Majesty's Government has regarded 
Monsieur Krassin as exempt from the process of the Courts, and also for the 
like limited purpose His Majesty’s Government has assented to the claim that 
that which Monsieur Krassin represents in this country is a State Government 
of Russia, but that beyond these propc^sitions the Foreign Office has not gone, 
nor moreover do these expressions of opinion purport to decide difficult and, 
it may be, very special questions of law, upon which it may become necessary 
for the Courts to pronounce. I am to add that His Majesty's Government have 
never officially recognized the Soviet Government in any way.” . . . 

Roche, J., upon the evidence before him found that His Majesty’s Govern¬ 
ment had not recognized the Russian Soviet Government as the government of 
a sovereign state or power. He also found that the plaintiffs had not become 
an Esthonian company but had elected to remain a Russian company, which the 
treaty of February 2, 1920, enabled them to do. He therefore gave judgment 
for the plaintiffs. The defendants appealed. 

After the date of the judgment further information was obtained from the 
Foreign Office touching the status of the Soviet Government of Russia. The 
appellants applied for and obtained leave to bring this further information be¬ 
fore the Court. . . . 

On March 16, 1921, a trade agreement was executed between His Majesty’s 
Government and the Government of the Russian Socialist Federal .Soviet Re¬ 
public. It was signed at London by Sir R. S. Horne on behalf of His Majesty’s 
Government and by L. Krassin on behalf of the Russian Soviet Government. 
By clause 10 of this agreement the Russian Soviet Government undertook “to 
make no claim to dispose in any way of the funds or other property of the late 
Imperial and Provisional Russian Governments in the United Kingdom.” His 
Majesty’s Government gave a corresponding undertaking as regards British 
Government funds and property in Russia. . . . 
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Bankes, L.J. The action was brought to establish the plaintifi company’s 
right to a quantity of veneer or plywood which had been imported by the de* 
fendanls from Russia. The plaintiffs’ case was that they are a Russian company 
having a factory or mill at Slaraja Russa in Russia for the manufacture of veneer 
or plywood, and that in the year 1919 the so-called Republican Government 
of Russia without any right or title to do so seized all the stock at their mill and 
subsequently purported to sell the quantity in dispute in this action to the de¬ 
fendants. The plaintiffs contended that the so-called Republican Government 
had no existence as a government, that it had never been recognized by His 
Majesty’s Government, and that the seizure of their goods was pure robbery. 
As an alternative they contended that the decree of the so-called government 
nationalizing all factories, as a result of which their goods were seized, is not 
a decree which the Courts of this country would recognize. 

The answer of the defendants was two-fold. In the first place they contended 
that the Republican Government which had passed the decree nationalizing all 
factories was the dc jacto Government of Russia at the time, and had been 
recognized by His Majesty’s Government as such, and that the decree was one 
to which the courts of this country could not refuse recognition. Secondly they 
contended that the plaintiff company was an Esthonian and not a Russian com¬ 
pany. and that as a result of the provisions of the treaty of peace between Russia 
and Esthonia the plaintiffs’ complaint must be dealt w'ith by a commission set 
up in pursuance of art. xiv. of that treaty. Roche, J., decided the two main 
points in the plaintiffs’ favour. Upon the evidence w’hich was before the learned 
judge I think that his decision was quite right. As the case was presented in the 
Court below' the appellants relied on certain letters from the Foreign Office as 
establishing that His Majesty's Government had recognized the Soviet Govern¬ 
ment as the dc jacto Government of Russia. The principal letters arc referred 
to by the learned judge in his judgment. He took the view^ that the letters relied 
on did not establish the appellants’ contention. In this view 1 entirely agree. 

In this Court the appellants asked leave to adduce further evidence, and as 
the respondents raised no objection, the evidence w'as given. It consisted of 
two letters from the Foreign Office dated respectively April 20 and 22, 1921. 
The first is in reply to a letter dated April 12, which the appellants’ solicitors 
wrote to the Undcr-Secrciary of State for Foreign Affairs, asking for a ‘‘certifi¬ 
cate for production to the Court of Appeal that the Government of the Russian 
Socialist Federal Soviet Republic is recognized by His Majesty's Government 
as the de facto Government of Russia.” To this request a reply was received 
dated .April 20, 1921, in these terms: “I am directed by Earl Curzon of Kedle- 
ston to refer to your letter of April 12, asking for information as to the relations 
between His Majesty's Government and the Soviet Government of Russia. I 
am to inform you that His Majesty’s Government recognize the Soviet Govern¬ 
ment as the dc jacto Government of Russia.” The letter of April 22 is in reply 
to a request for information whether His Majesty’s Government recognized the 
Provisional Government of Russia, and as to the period of its duration, and 
the extent of its jurisdiction. The answer contains (inter alia), the statement 
that the Provisional Government came into power on March 14, 1917, that 
it was recognized by his Majesty’s Government as the then existing Government 
of Russia, and that the Constituent Assembly remained in Session until Decem¬ 
ber 13, 1917, when it was dispersed by the Soviet authorities. The statement 
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contained in the letter of April 20 is accepted by the respondents’ counsel as the 
proper and sufheient proof of the recognition of the Soviet Government as the 
de facia Government of Russia. 

Under these circumstances the whole aspect of the case is changed, and it 
becomes neccssarv to consider the matters which were not material in the Court 
below'. The first is a question of law of very considerable importance—namely, 
what is the efiect of the recognition by his Majesty’s Government in April, 1921, 
of the Soviet Government as the de facto Government of Russia upon the past 
acts of that Government, and how far back, if at all, does that recognition ex¬ 
tend. The second is a question of fact, whether sufiicient evidence was given to 
establish the identity of the Soviet Government now recognized by his Majc.sty's 
Government w ith the Government which seized and confiscated and sold the 
appellants' goods. 

On the first point counsel have been unable to refer the Court to any English 
authority. Attention has been called to three cases decided in the Supreme Court 
of the United Stales; WillUims \\ Bruffy, 96 U.S. 176: Underhill v. Hernandez, 
168 U.S. 250: Oefjcn v. Central Leather Co., 246 U.S. 297. In none of these 
cases is any distinction attempted to be drawm in argument between the efiect 
of a recognition of a government as a de facto government and a recognition 
of a government as a government de jure, nor is any decision given upon that 
point; nor, except incidentally, is any mention made as to the cfTccl of the 
recognition of a government upon its past acts. The mention occurs in two pas¬ 
sages, one in the judgment of Field, in Williams v. Hrufjy, 96 U.S., 186, 
where, after discussing the essential dilTerences between the Government of 
the Confederate States and the two kinds of de facto governments which he 
says may exist, he explains that the second of the two kinds exists where a por¬ 
tion of the inhabitants of the country have separated themselves from the parent 
Stale and established an independent government. ‘The validity of its acts,” 
he says, “both against the parent Stale and its citizens or subjects, depends en¬ 
tirely upon its ultimate success. If it fail to establish itself permanently, all such 
acts perish with it. If it succeed and become recognized, its acts from the com¬ 
mencement of its existence are upheld as tho.se of an independent nation.” The 
second mention of the point occurs in the judgment of Fuller, C.J., in Underhill 
V. Hernandez, 168 U.S., 253. He says, in speaking of civil wars: “If the party 
seeking to dislodge the existing government succeeds, and the independence 
of the government it has set up is recognized, then the acts of such government 
from the commencement of its existence arc regarded as those of an independ¬ 
ent nation.” 

These are weighty expressions of opinion on a question of international law. 
Neither learned judge cites any authority for his proposition. Each appears to 
treat the matter as one resting on principle. On principle the views put forward 
by these learned judges appear to me to be sound, though there may be cases 
in which the Courts of a country whose government has recognized the govern¬ 
ment of some other country as the de facto government of that country may have 
to con.sider at what stage in its development the government so recognized can, 
to use the language to which I have already referred of those learned judges, 
be said to have “commenced its existence.” No difficulty of that kind arises in 
the pre.sent case, because upon the construction which I place upon the com¬ 
munication of the Foreign Office to which I have referred, this Court must 
treat the Soviet Government, which the Government of this country has now 
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recognized as the de facto government of Russia, as having commenced its exist¬ 
ence at a date anterior to any date material to the dispute between the parties 
to this appeal. 

An attempt was made by the respondents’ counsel to draw a distinction be¬ 
tween the elTect of a recognition of a govcrnnicnt as a dc facto government and 
the ctfect of a recognition of a government as a government dc jure, and to say 
that the latter form of recognition might relate back to acts of Stale of a date 
earlier than the date of recognition, whereas the former could not. Wheaton 
(5th English ed., 36), quoting from Montague Bernard, states the distinction 
between a de jure and a de facto government thus: ‘‘A de jure government is 
one which, in the opinion of the person using the phrase, ought to possess the 
powers of sovereignty, though at the time it may be deprived of them. A de facto 
government is one which is really in possession of them, although the possession 
may be wrongful or precarious.” For some purposes no doubt a distinction can 
be drawn between the efl'ect of the recognition by a sovereign State of the one 
form of government or of the other, but for the present purpose, in my opinion, 
no distinction can be drawn. 7 he Government of this country having, to use 
the language just quoted, recognized the Soviet Government as the Government 
really in possession of the powers of sovereignty in Russia, the acts of that 
Government must be treated by the Courts of this country with all the respect 
due to the acts of a duly recognized foreign sovereign Slate. 

It becomes material now* to consider whether the appellants have given sulli- 
cient evidence to establish that the confiscation and subsequent sale of the re¬ 
spondents' properly were the acts of the Government which his Majesty’s Gov¬ 
ernment have now recognized as the de facto Government of Russia. In my 
opinion they have. The decree of confiscation as set out in the judgment of 
Roche, J., as reported in [1921] 1 K.B. 470, purports to be “A decree of Council 
of Commissars for the People.” The contract of sale of the goods to the ap¬ 
pellants, dated August 14, 1920, purports to be made by L. B. Krassin on 
behalf of the Russian Commercial Delegation. The trade agreement between 
this country and Russia of March 16, 1921, is made between his Majesty's 
Government and the Government of the Russian Socialist Federal Soviet Re¬ 
public, thereinafter referred to as the Russian Soviet Government, and is signed 
by M. Krassin as the representative of that Government. From the letter from 
the Foreign OITice addressed to Messrs. Linklater of April 22, 1921, it appears 
that the Soviet authorities dispersed the then Constituent Assembly on Decem¬ 
ber 13, 1917, from which dale 1 think it must be accepted that the Soviet Gov¬ 
ernment assumed the position of the sovereign government and purported to 
act as such. . . . 

It is necessary now to deal with the point made by the respondents that the 
decree of confiscation of June 20, 1918, even if made by the Government which 
is now' recognized by his Majesty's Government as the de facto government of 
Russia, is in its nature, so immoral and so contrary to the principles of justice 
as recognized by this country, that the Courts of this country ought not to pay 
any attention to it. This is a bold proposition. The question before the Court is 
not one in which the assistance of the Court is asked to enforce the law of some 
foreign country to which legitimate objection might be taken, as in Hope v. 
Hope, 8 Dc Gex, Mac. & G. 731, and Kaufman v. Gerson, [1904] 1 K.B. 591. 
The question before the Court is as to the title to goods lying in a foreign country 
which a subject of that country, being the owner of them by the law of that 
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country, has sold under a f.o.b. contract for export to this country. The Court 
is asked to ignore the law of the foreign country under which the vendor ac« 
quired his title, and to lend its assistance to prevent the purchaser dealing with 
the goods. 1 do not think that any authority can be produced to support the 
contention. . . . 

The respondents' position is rendered all the more dilTiciilt from the fact that 
the vendor in the present case is a duly recognized sovereign State whose law 
conferred the title which is challenged. Even if it was open to the Courts of this 
country to consider the morality or justice of the decree of June 20, 1918,1 do 
not see how the Courts could treat this particular decree otherwise than as 
the expression by the de facto Government of a civilized country of a policy 
which it considered to be in the best interest of that country. It must be quite 
immaterial for present purposes that the same views are not entertained by the 
Government of this country, are repudiated by the vast majority of its citizens, 
and are not recognized by our laws. Taking the view^ I do of the point I do not 
consider it necessary to discuss the authorities to which our attention has been 
called. . . . 

[Concurring opinions of Warrington and Scrutlon, L.JJ., omitted.] 

Appeal allowed. 


Sokoloff V. National City Bank 
United States, Court of Appeals of New York, 1924 
239 N.V. 158, 145 N.E. 917. 

Appeal, by permission, from an order of the Appellate Division of the Supreme 
Court in the first judicial department, entered April 4, 1924, which reversed 
an order of Special Term denying a motion to strike out the first and second 
.separate defenses in the amended answer as insutticient in law and granted said 
motion [208 App. Div. 627, 204 N. Y. S. 69]. . . . 

[Questions certified and argument of counsel omitted.] 

Cardozo, J. The case is here upon the pleadings. In June, 1917, the plaintiff 
paid to the defendant, the National City Bank in the city of New York, $30,225 
upon its promise to open an account in favor of the plaintiff in its Petrograd 
branch, and to repay him this sum in rubles at the rate of 23 *4 cents per ruble, 
or a total of 130,000 rubles, at such times and in such amounts as he by his 
written orders might demand. The plaintiff, after staling this agreement alleges 
that the account was opened; that the plaintiff from time to lime drew against 
it till the balance was reduced to $28,365 or 122,000 rubles; and that thereafter, 
in November, 1917, and again in February, 1918, checks for the balance were 
pre.sented and dishonored. 

The questions certified to us for answer are directed to two defenses. 

The first defense states that there was a revolution in Russia in November, 
1917, which resulted in the information of the Russian Socialist Federated 
Soviet Republic; that in the same month the said government decreed the na- 
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tionalizalion of all private joint-stock banks organized under the laws of Russia 
or operating therein; that it took possession of said banks by force of arms, and 
decreed that they be merged in the State Bank of Russia; that all the assets and 
liabilities of the liquidated banks were taken over by the State Bank acting for 
the Soviet government; that by force of said decree the government assumed 
the liability, if any, then owing to the plaintiff; that the defendant's Russian 
assets consisted of money on deposit in other banks, Russian state obligations, 
securities held in custody for clients, and certain other assets, of the value of 
over 240,000,000 rubles; that the liabilities of the said branch to its depositors 
were over 240,000,000 rubles; that the government following the seizure pro¬ 
ceeded to the liquidation of the banks whose activities it had ended; and that 
by a subsequent decree all deposit accounts were confiscated and were credited 
to the account of a revolutionary tax. The recital of these happenings is followed 
by an averment that the plaintiff was fully aware of the probability of future 
political and governmental changes, and that it was intended by the parties that 
the agreement should be performed in Russia, and that the performance thereof 
should be governed by the laws of Russia and by any orders or decrees of any 
government which might exercise authority therein. By reason of these facts 
the plaintiffs deposit account is said to have been seized, his title thereto di¬ 
vested, and the defendant's liability discharged. 

The second defense is the same as the first, except that it pleads the facts as 
a partial defense rather than a complete one. 

The government of the United States refuses recognition of the Soviet Re¬ 
public as the government of Russia. Problems not easy to solve have followed 
in the wake of the refusal. We have had occasion to deal with some of them 
in cases recently before us, Wulfsohn v, Russian Socialist Federated Soviet Re¬ 
public, 234 N.Y. 372, 138 N.E. 24, decided that the government of Russia, 
though unrecognized, was immune from suit in its corporate capacity at the 
instance of a plaintilT who asserted its existence as a government and sought to 
hold it to account for governmental acts within its territorial jurisdiction. Rus¬ 
sian Socialist Federated Soviet Republic v. Cibrario, 235 N.S'. 255, 139 N.E. 
259, decided that the same government had no standing to sue as plaintiff in 
our courts till recognition was accorded. These judgments are not decisive of 
the case before us now. The Russian government is not here either as plaintiff 
or as defendant. A domestic corporation pleads the acts and mandates cf that 
government to excuse a default and discharge an obligation. 

Courts of high repute have held that confiscation by a government to w^hich 
recognition has been refused has no other effect in law than seizure by bandits 
or by other lawless bodies. Russian Commercial & Industrial Bank v. Comptoir 
D'Fscompte de Mulhouse, [19231 2 K.B. 630, 638; s.c., H. of L., 40 T.L.R. 
837; Bancfue Internationale v. Goukassow, [19231 2 K.B. 682; A. M. Luther 
v. James Sagor & Co., [1921] 1 K.B. 456; s.c., [1921] 3 K.B. 532. Cf. White, 
Child & Beney, Ltd., v. Simmons, [1922] 127 L. T. 571. It would be hazardous, 
none the less, to say that a rule so comprehensive and so drastic is not subject 
to exceptions under pressure of some insistent claim of policy or justice. In our 
own country, Oetjen v. Central Leather Co., 246 U.S. 297, and Ricaud v. 
American Metal Co., Ltd., 246 U.S. 304, are cited sometimes as pronounce¬ 
ments of equal generality, but in truth the point involved was narrower. 31 Yale 
L.J., 535. Property in Mexico, hides and bullion, had been seized under requisi¬ 
tions by Villa and Percyra, generals of Carranza. The ruling was that title had 
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been thus divested, since, following the seizure, the Carranza government had 
been recognized as the lawful government of Mexico. There was no occasion 
to determine whether, in default of recognition, a like effect would have been 
ascribed to a levy of contributions by a commander in the field. . . . We think 
the case at hand is not so governed by authority but that it may be dealt with 
upon principle. 

Juridically, a government that is unrecognized may be viewed as no govern¬ 
ment at all, if the power withholding recognition chooses thus to view it. In prac¬ 
tice, however, since juridical conceptions are seldom, if ever, carried to the limit 
of their logic, the equivalence is not absolute, but is subject to self-imposed limi¬ 
tations of common sense and fairness, as we learned in litigations following our 
Civil War. In those litigations acts or decrees of the rebellious governments, 
which, of course, had not been recognized as governments de facto, were held 
to be nullities w'hen they worked injustice to citizens of the Union, or were in 
conllict w ith its public policy. Williams v. Brufjy, 96 U.S. 176, 187. On the other 
hand, acts or decrees that were just in operation and consistent wath public 
policy were sustained not infrequently to the same extent as if the governments 
were lawful. U.S. v. Insurance Companies, 22 Wall. 99; Sprott v. U.S., 20 Wall. 
459; Te.xas v. White. 1 Wall. 700. 733; Mauran v. Ins. Co.. 6 Wall. 1; Baldy 
V. Hunter. 171 U.S. 388. Cf. Dickinson. “Unrecognized Governments,” 22 
Michigan L.R. 29, 42. These analogies suggest the thought that, subject to like 
restrictions, effect may at times be due to the ordinances of foreign governments 
w’hich, though formally unrecognized, have notoriously an existence as govern¬ 
ments de facto. Consequences appropriate enough when reeognition is with¬ 
held on the ground that rival factions arc .still contending for the mastery may 
be in need of readjustment before they can be fitted to the practice, now* a grow¬ 
ing one, of withholding recognition whenever it is thought that a government, 
functioning unhampered, is unw orlhy of a place in the society of nations. Limita¬ 
tions upon the general rule may be appropriate for the protection of one who 
has been the victim of spoliation, though they would be refused to the spoliator 
or to others claiming under him. We leave these questions open. At the utmost, 
they suggest the po.ssibility that a body or group which has vindicated by the 
course of events its pretensions to sovereign power, but which has forfeited by 
its conduct the privileges or immunities of sovereignty, may gain for its acts 
and decrees a validity quasi-governmcntal, if violence to fundamental principles 
of justice or to our own public policy might othcrw ise be done. 

We think the defendant, though we were to assume the existence of such 
exceptions to the need of recognition, has not brought itself within them. There 
is room for debate whether relief from liability would follow if the acts set up 
in its answer were those of a government de jure. Whether that is so or not, we 
find no sueh injustice or impolicy in enforcing liability as to necessitate an ex¬ 
ception to the rule that acts or decrees, to be ranked as governmental, must 
proceed from some authority recognized as a government de facto. The de¬ 
fendant is not a bailee for the plaintiff, nor were any of its assets earmarked to 
the plaintiffs use. If that were its position, there would be other tests of liability. 
Surrender to overwhelming force would excu.se the loss or destruction of the 
subject of a bailment whether the force that overwhelmed was legitimate or 
lawless. That is not the case before us. The res belonging to the plaintiff was 
not a physical object committed to the defendant's keeping, but an intangible 
right, a chose in action, the right to receive rubles in the future under an execu- 
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lory contract. This contract the defendant has not performed, yet it refuses to 
return the dollars that were paid to it by the plaintiff upon its promise of per¬ 
formance. 7'wo acts that must be kept distinct in thought are said to justify this 
refusal. One is the decree nationalizing the banks of Russia with the accompany¬ 
ing seizure of their assets. The other is the later decree confiscating the accounts 
of the depositors as a ‘Revolutionary tax.” 

The defendant's liability was unaffected by the attempt to terminate its exist¬ 
ence and the seizure of its assets. A government of Russia could not terminate 
its existence either by dissolution or by merger, for it was a corporation formed 
under our laws, and its corporate life continued until the law of its creation de¬ 
clared that it should end. What a Russian government could do was to deprive 
it of the privilege of doing business upon Russian soil. But the ending of its 
Russian business was not the ending of its duty to make restitution for benefits 
received without requital. As to this, there would be no dispute if its assets had 
been left intact. 1’he situation in a legal aspect is not changed by the fact that 
the property of the Russian branch has been scattered or despoiled. Plaintiff 
did not pay his money to the defendant, and become the owner of this chose in 
action, upon the security of the Russian assets. He paid his money to a corpora¬ 
tion organized under our laws upon the security of all its assets, here as w^ell as 
elsewhere. Everything in Russia might have been destroyed by fire or flood, by 
war or revolution, and still the defendant would have remained bound by its en¬ 
gagement. The plaintiff had no means of knowing whether the assets physically 
in Russia were large or small. He might fairly assume, if he gave thought to it at 
all. that the reserve in cash or bullion at the disposal of the Russian branch 
would be only a small proportion of the Russian liabilities. Even now the de¬ 
fendant docs not state that it kept any more rubles or securities in Russia after 
its agreement w ith the plaintiff than before. . . . 

I'l he court therefore decided that restitution remained due, holding that 
recognition was controlling, and effect should not here be given to the decrees 
of an unrecognized government.] 

Order aitirmed. 


Salimoff & Co. v. Standard Oil Co. of New York 
United States, Court of Appe.als of New York, 1933 

262 N.Y. 220 

444444-444444 

Pound, J. The Soviet government, by a nationalization decree, confiscated all 
oil lands in Russia and sold oil extracted therefrom to defendants. The former 
owners of the property, Russian nationals, join in an equitable action for an 
accounting on the ground that the confiscatory decrees of the unrecognized 
Soviet government and the seizure of oil lands thereunder have no other elfect 
in law on the rights of the parlies than seizure by bandits. . . . The complaints 
have been dismissed. [Plaintiff appeals.] 

The question is as to the effect on the title of a purchaser from the unrecog- 




166 


RECX)GNIT10N OF STAIES AND GOVERNMENTS 


nizeci confiscating Soviet Russian government. Docs title pass or is the Soviet 
government no better than a thief, stealing the property of its nationals and 
giving only a robbers title to stolen property? Plaintiffs contend that the Soviet 
decrees of confiscation did not divest them of title. 

When a government which originates in revolution is recognized by the 
political department of our government as the de jure government of the country 
in which it is established, such recognition is retroactive in effect and validates 
all the actions of the government so recognized from the commencement of 
its existence. Oetjen v. Central Leather Co., 246 U.S. 297. . . . The courts 
of one independent government will not sit in judgment upon the validity of 
the acts of another done within its own territory, even when such government 
seizes and sells the property of an American citizen within its boundaries. If the 
Soviet government were a dc jure government, it would follow that title to the 
property in this case must be determined by the result of the confiscatory Soviet 
decrees. 

The status of the Soviet government is defined by the Secretary of State's 
ollice as follows: 

1. The Government of the United States accorded recognition to the Provisional 
Government of Russia as the .successor of the Russian Imperial Government, and 
has not accorded recognition to any government in Russia since the overthrow of 
the Provisional Government of Russia. 

2. The Department of State is cognizant of the fact that the Soviet regime is ex¬ 
ercising control and power in territory of the former Russian Empire and the De¬ 
partment of Stale has no disposition to ignore that fact. 

3. The refusal of the Government of the United States to accord recognition to 
the Soviet regime is not based on the ground that that regime does not exercise 
control and authority in territory of the former Russian Empire, but on other facts. 

It follows that the question as to the validity of acts and decrees of a regime, 
not the subject of diplomatic recognition, becomes a matter to be decided by 
the courts in an appropriate case. . . , 

It has been held by the Appellate Division: “Whatever may be said of the 
propriety or justice of the nationalizing decrees promulgated by the Soviet gov¬ 
ernment of Russia, those decrees were made by the de jacto government of that 
country, and are there in full force and effect and binding upon all Russian na¬ 
tionals. . . . Under well-established principles of International law and in 
accordance with the decisions of our courts, the Soviet law and decrees must be 
given internal effect in that country.” (237 App. Div. 6S6, 689, 690.) 

Writers have been inclined to the view that where a de facto government 
reigns supreme within its own territory, the courts should give full effect to 
its decrees in so far as they affect private rights. Borchard, ‘The Unrecognized 
Government in American Courts,” 26 A JJ.L. (1932), 261; Fracnkel, “Juristic 
Status of Foreign States,” 25 Columbia L.R. (1925), 544; Connick, “Effect 
of Soviet Decrees in American Courts,” 34 YaJe L.J. ( 1924), 499; Dickinson, 
“The Unrecognized Government or Stale in English and American Law,” 22 
Michigan L.R. (1923), 29, 118. 

The courts of this state have not gone so far. The question with us is whether, 
within Russia, the Soviet decrees have actually attained such effect as to alter 
the rights and obligations of parties in a manner we may not in justice disregard, 
even though they do not emanate from a lawfully established authority, rccog- 
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nizcd politically by the government of the United States. Russian Reinsurance 
Co- V. Stoddard, 240 N.Y. 149, 157. We have considered the extraterritorial 
effect of Soviet decrees which liquidated Russian banks {Petro^radsky M.K- 
Bank v. National City Bank, 253 N.Y. 23) and insurance companies {First 
Russian Insurance Co, v. Beha, 240 N.Y. 601). We have reached the conclu¬ 
sion in those and similar cases that such decrees had no extraterritorial effect 
and that the continued existence of such companies, wherever they were found 
to function outside of Russia, would be recognized. The consequence has been 
that corporations non-existent in Soviet Russia have been, like fugitive ghosts 
endowed with extraterritorial immortality, recognized as existing outside its 
boundaries. The juristic person, the Russian corporation, dead in the country 
which created it, has received juridical vivification elsewhere. 

In this case another situation is presented. The oil property confiscated was 
taken in Russia from Russian nationals. A recovery in conversion is dependent 
upon the laws of Russia. Riley v. Pierce Oil Corporation, 245 N.Y. 152, 154. 
When no right of action is created at the place of wrong, no recovery in tort 
can be had in any other State on account of the wrong. The United States 
government recognizes that the Soviet government has functioned as a de facto 
or quasi government since 1917, ruling within its borders. It has recognized 
its existence as a fact although it has refused diplomatic recognition as one 
might refuse to recognize an objectionable relative although his actual existence 
could not be denied. It tells us that it has no disposition to ignore the fact that 
such government is exercising control and power in territory of the former 
Russian empire. . . . 

As a juristic conception what is Soviet Russia? A band of robbers or a govern¬ 
ment? We all know that it is a government. The State Department knows it, the 
courts, the nations and the man on the street. If it is a government in fact, its 
decrees have force within its borders and over its nationals. “Recognition does 
not create the state.” ... It simply gives to a de facto state international 
status. ... To refuse to recognize that Soviet Russia is a government regulat¬ 
ing the internal affairs of the country, is to give to fictions an air of reality which 
they do not deserve. 

The courts cannot create a foreign wrong contrary to the law of the place of 
the act. Slater v. Mexican National R.R. Company, 194 U.S. 120; American 
Banana Company v. United Fruit Company, 213 U.S. 347. The cause of action 
herein arose where the act of confiscation occurred and it must be governed by 
the law of Soviet Russia. According to the law of nations it did no legal wrong 
when it confiscated the oil of its own nationals and sold it in Russia to the de¬ 
fendants. Such conduct may lead to governmental refusal to recognize Russia 
as a country with which the United States may have diplomatic dealings. The 
confiscation is none the less effective. The government may be objectionable in 
a political sense. It is not unrecognizable as a real governmental power which can 
give title to property within its limits. 

A careful examination of the New York cases reveals some expressions 
from which it might be inferred that the Soviet government is still to be regarded 
as a band of thieves, exercising power without authority, but the basic fact of 
all the cases is stated as follows: “The Stale of Russia is now governed by the 
Russian Socialist Federated Soviet Republic. Such government there exists, 
clothed with power to enforce its authority within its own territory, obeyed by 
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the people over whom it rules, capable of performing the duties and fulfilling the 
obligations of.an independent power and able to enforce its claims by military 
force.” Russian Reinsurance Co. v. Stoddard, 240 N.Y. (1925) 149, 157. 

The legitimate conclusion is that the existing government cannot be ignored 
by the courts of this state, so far as the validity of its acts in Russia is concerned, 
although the attempt is here made to nullify such acts and create a cause of ac¬ 
tion in tort in favor of Russian nationals against American corporations, pur¬ 
chasers for value from the Soviet government of property in Russia in accord¬ 
ance with Soviet law. , . . 

Non-recognition is no answer to defendant's contention, no reason for 
regarding as of no legal elTcct the law^s of an unrecognized government ruling 
by force, as the Soviet government in Russia conccdedly was. “Within its owm 
territory the Soviet was a sovereign power.” . . . Orders alhrnned. 


Editor's Non-: Non-recoi^nition in Relation to Foreii^n Law and Acquired 
Rights. The non-recognition of the Soviet Government over a comparatively 
long period of years brought to the courts of non-recognizing Stales a number 
of questions as to the elTect to be given to Soviet laws and decrees terminating 
private contracts, dissolving corporations, and confiscating private properly. 
These were cases in which no foreign government was involved cither as plaintiff 
or defendant, but which raised questions as to the relationship of recognition 
and non-recognition to the general practice of giving effect to foreign law' and 
rights acquired thereunder. 

In Luther v. Sailor, above, recognition w'as held to be controlling: prior to 
recognition no effect need be given to the acts of an unrecognized government or 
the rights acquired thereunder; after recognition effect would be given even 
though the acts were confiscatory and even though they might have occurred 
prior to recognition. See also Heritiers A . Bouniatian v. Societe Optori* ( France, 
Civil Tribunal of the Seine, 12 Dec. 1923), 51 J.D./. (1924), 133; Consorts 
Gregorian v. Consorts Greitorian (Egypt, Civil Court of Alexandria, 29 May 
1929), Annual Dii’cst, 1929-30, Case No. 27, in which the court, rejecting de¬ 
fendants' contention that the court must apply the (Soviet) law' prevailing in Rus¬ 
sia at the lime of the action, held that as the Soviet Government was not recog¬ 
nized by Egypt, neither the new' laws enacted by the Soviet nor its abrogation of 
the old laws could be recognized by the court; “It would be juridical heresy to 
deny a State international personality, including the legitimate exercise of its 
sovereign powers, and yet, at the same time, to recognize its legislative enact¬ 
ments, that is to say, the most significant manifestation of the power which has 
been denied to it.” 

The theories upon which effect has been refused to the acts of an unrecog¬ 
nized State or government have varied. In the Cihrario Case, above at p. 152, 
the court observed that the effect to be given to the acts of foreign govern¬ 
ments depends upon comity which, in turn, exists only after recognition. In the 
early nineteenth century, and again during the period of non-recognition of the 
Soviet Government, British and American courts had gone the length of re¬ 
garding unrecognized States and governments and their acts as legally non¬ 
existent. See Lautcrpacht, Recognition, 44, 145 ff.; for Continental practice, 
id., 151 ff. See also Bushe-Fox, Lyons, Jaffe, Dickinson, Noel-Henry, cited 
above, p. 147. Prior to recognition, a court must, or could, ignore the existence 
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of the foreign Slate or government and its ability to change the title to property 
then within its jurisdiction but now before the court. This was a judicial self- 
limitation based upon policy—a belief that the court had no means of inform¬ 
ing itself of the existence of certain facts except through the certification of the 
Foreign Office. Sec above, pp. 134 ff., 146. 

However, “facts are facts, in Russia the same as elsewhere” (Ford, J. in 
SokolotJ V. National City Bank (1922), 199 N.Y.S. 355 at 359), and in the 
Sokoloj] CasCy above p. 164, Judge Cardozo suggested that an existing govern¬ 
ment, although unrecognized, ‘'may gain for its acts and decrees a validity 
quasi-governmental, if violence to fundamental principles of justice or to our 
own public policy might otherwise be done.” This standard, again adverted to 
by Cardozo, J. in Fred S. James & Co. v. Second Russian Insurance Co. ( 1925), 

239 N.Y. 248, 255, was applied to give effect to decrees of the unrecognized 
Soviet Ciovernment in Russian Reinsurance Co. v. Stoddard et al. (1925), 

240 N.Y. 149 and Salimoj] v. Standard Oil Co. of N.Y., above. See Jaffc, 
op. cit.y 176 IT.; Banque de France v. Equitable Trust Co. (1929) 33 F. 2d, 
202, 206; N. d'Aivassof] v. de Raedeniaker and Fart tiers (1927), Annual 
Digest, 1927-28, Case No. 46, in which the Brussels Civil Court gave elTccl 
to the act of the unrecognized Soviet Government in annulling a contract per- 
formable in Russia, despite previous Belgian decisions refusing extraterritorial 
effect to Soviet acts (see id., 1923-24, Case No. 22; id., 1923-26, Case No. 
20). Contrast the opinion of Biggs, J. in The Marct (1944), 145 F. 2d 431, 
442: “When the fact of nonrecognition of a foreign sovereign and nonrecogni¬ 
tion of its decrees by an Executive is demonstrated as in the case at bar. the 
courts of this country may not examine the ctfect of decrees of the unrecog¬ 
nized foreign sovereign and determine rights in property, subject to the juris¬ 
diction of the examining court, upon the basis of those decrees. A policy of 
non recognition when demonstrated by the Executive must be deemed to be 
as allirmativc and positive in effect as a policy of recognition.” Compare the 
cases cited in Briggs, “Non-Recognition in the Courts: The Ships of the Baltic 
Republics,” 37 A.J.I.L. (1943), 585-596. 

The Cardozo standard has been characterized by Max Habicht in “The Ap¬ 
plication of Soviet Laws and the Exception of Public Order,” 21 A.J.I.L. 
(1927), 238, 252, as “an inversion of the exception of public order. Instead 
of saying Soviet decrees arc law but they will not be enforced if in a given case 
it is against public order, the court says: Soviet decrees are not law; but, ex¬ 
ceptionally when such nonrecognition would lead to a result in opposition to 
public order, these decrees, nevertheless, will be enforced like law.” Edwin 
Dickinson inveighs against the superfluous task of determining the content of 
this inverted exception and suggests that “the residuary judicial power to re¬ 
ject a reference to foreign law as inconsistent with the policy or public order of 
the forum would be entirely adequate to meet all emergencies likely to arise,” 
pointing out that “such issues as the validity of a foreign marriage or di¬ 
vorce, the obligation of a foreign contract, the existence or status of a foreign 
corporation, and the effect upon foreign properly of foreign laws or decrees 
are not made essentially political by the withholding of recognition from the 
foreign government.” Dickinson, “The Case of SalimolT & Co.,” 27 A.J.I.L, 
(1933), 743-747; Dickinson, “Recognition Cases 1925-1930,” 25 A.J.I.L. 
(1931), 214, 237. See also Dickinson, “The Unrecognized Government or 
State in English and American Law,” 22 Michif>an L.R. (1923), 29, 118; 



170 RECOGNITION OF' STATES AND GOVERNMENTS 

Borchard, “The Unrecognized Government in American Courts,” 26 AJJ.L, 
(1932), 261; George Nebolsine, “The Recovery of Foreign Assets of National¬ 
ized Russian Corporations,” 39 Yale LJ, (1930), 1130; JalTc, op, cit,, Chs. 
Ill and IV; John G. Hervcy, The Legal Effects of Recognition in International 
Law (1928), 139 IT.; Fracnkel, “Juristic Status of Foreign States,” 25 Colum¬ 
bia L.R. (1925) , 544. 

In the Salimoff Case the court declined to go so far as to hold that recog¬ 
nition was irrelevant to the determination of whether or not to give extrater¬ 
ritorial effect to foreign law and rights acquired thereunder. Sec, however, 
Hausner v. Banque Internationale de Commerce de Petrograd (Dec. 10, 
1924), Arrets du Tribunal Federal Suisse, Vol. 50, 11, 507, 512, where the 
court, holding that the Soviet decrees had terminated the existence of the Bank, 
said: “The non-recognition of the Soviet Government has the sole consequence 
that, in the field of international law, this government has no qualification for 
representing Russia in Switzerland, either in matters of public law or in those 
of private law\ But this circumstance does not prevent the Russian law from 
existing and from having its effects.” See Habicht, loc. cit., 252 and Annual 
Digest, 1925-26, 97; Schinz v. High Court of Zurich (1926), id., C'ase No. 
23; Wilbuschewitz v. City of Zurich (Swiss Federal Court, 13 July 1925), 
id,, CusSc No. 75. 


Dougherty v. Equitable Life Assurance Society 
United States, Court of Appeals of New York, 1934 
266 N.Y, 71, 19.^ N.i:. 897 

Appeals from Supreme Court, Appellate Division, First Department. Actions 
by G. Frank Dougherty and others against the Equitable Life Assurance So¬ 
ciety of the United States on insurance policies made by Russian citizens in 
Russia in which all the plaintiffs were successful at the Appellate Division. 
Twenty-two actions were brought on the theory of rescission in which pre¬ 
miums paid have been recovered, with interest from 1918. Others were for 
the face of an endowment and a life policy. . . . Some 6,000 policies, it is 
said, were issued in Russia and the foregoing have been selected as test 
cases. . . . 

Crane, Judge. On November 16, 1933, the United States extended formal 
recognition to the Soviet Republic. The first question which arises in this case 
is as to the effect this recognition gives to the laws of the Soviet Republic 
passed in 1918 and 1919; the second question relates to the valuation of the 
ruble after 1924, to be paid under contracts made prior to 1918. 

The Equitable Life Assurance Society of the United States had a concession 
or was licensed to do business in Russia under laws of the Imperial govern¬ 
ment. In 1890, the Russian government enacted the laws of August 10, 1890, 
known as the policy rules (Pravila), stating the regulations which were to 
govern the conduct of the Equitable’s business in Russia. These were inserted 
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in each policy issued by the defendant and became a part of each insurance 
contract. The defendant was obliged to keep on deposit with the government 
or the stale bank suhicient assets to more than meet the liabilities incurred by 
the policies issued. The defendant at all times not only kepi the required cash 
deposit, but also bonds, more than equal to the reserve premiums upon all 
policies issued in Russia. 

Paragraph 1, clause 7, of the policy rules provides “that all disputes which 
may arise in connection with the assurance operations carried on by the So¬ 
ciety in Russia shall be settled according to Russian laws and in Russian courts 
of justice.” . . . 

All the policies upon which these twenty-six test actions have been brought 
w'cre made in Russia by Russian citizens, to be performed there, and the obli¬ 
gation of the contract depended not only upon its specific terms but also upon 
the Russian law . . . Another provision of the rules or Pravila made part 
of the contract of insurance . . . reads “that the exact fulfillment of the 
obligations entered into by the Society regarding the Russian assured shall be 
guaranteed, besides its sums and security found in Russia, by all the property 
belonging to the Society.” 

Let us pause here to consider this paragraph. It is the obligation of the 
.society in Russia which is guaranteed. When the obligation has once been 
established, the society pledges its funds to meet the obligation. Its funds or 
property may be anywhere. The obligation, however, only arises under Rus¬ 
sian law. Until the Russian law, not New York law, determines that there 
be an obligation, the Equitable is not liable. By the undisputed terms of the 
insurance policy, these obligations, or any disputes about them, are to be 
determined by the Russian huv; the guaranty of all the property ol the Equita¬ 
ble only applies to an obligation which is or becomes such under that law. The 
plaintifis have read these contracts as if the defendant had said: ‘Tf for any 
reason we cannot carry on this insurance business in Russia we will take over 
the policies and carry them on from New York. If the Russian law will not 
give you relief w'e will guarantee you a continuance of the policy and of our 
obligations under it in spite of Russian law; no matter how the government 
of Russia by its legitimate laws may affect the insurance contract or policies, 
we wall carry out the obligation as though it were an obligation to be per¬ 
formed according to New York law.” There is no such contract. Russians in 
Russia made a contract as to which “all disputes . . . shall be settled accord¬ 
ing to the Russian laws.” If the Imperial Government had continued, had not 
been destroyed by revolution, there can be no doubt that the decrees of such 
government affecting these insurance policies or requiring the Equitable to 
liquidate in the manner indicated by the government would have been within 
the very terms of these policies of insurance. The question here presented is 
whether a different result follows when the Imperial Government has been 
succeeded by a republic. . . . 

The law of the place of performance generally governs the contract and 
its discharge. Restatement, Conflict of Laws § 385; Zimniennann v. Sutherland, 
274 U.S. 253; 2 Wharton on Conflict of Laws (3d ed., 1905) § 467b; 1 Joyce 
on Insurance (2d ed., 1917) § 225. But we are not left to the general rule, 
whether it be the place of performance or some other place, because the parties 
have stipulated that the Russian law shall govern. . . . 

Certain events have become history: The great war began in August of 
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1914; by March of 1917 the Imperial Government of Russia was overthrown, 
followed by the Kerensky government, which was recognized by us; in turn, 
the Soviet government became the ruling power in Russia on November 7, 
1917, and has been the government of that country, recognized at dilferent 
dates by the various Powers in Europe, and on November 16, 1933, recog¬ 
nized by the United Slates. . . . 

Being a civ facto government in Russia and. as to that country, dc jure also, 
it passed an act or decree on December 1, 1918, declaring all kinds of in¬ 
surance a state monopoly. This is known and characterized as the Monopoliza¬ 
tion Decree. All private insurance companies were to he subject to liquidation 
and became stale properly. This to some extent came within the terms of the 
rules and regulations of the Pravila, as contained in the contract of insurance. 
The termination of the right to do business in Russia always hung over the 
head of every policyholder as well as the defendant. Liquidation could be 
required under the Imperial Government, which must be carried out according 
to its terms and conditions. Such was the contract. By the decree of November 
18, 1919, life insurance in its then forms was abolished and all contracts an¬ 
nulled and canceled. . . . 

The question now for us to determine is, what effect these laws and decrees 
of an established government, binding upon the citizens of Russia in Russia, 
have upon this defendant's contracts, made in Russia with Russian citizens, to 
be determined and interpreted and given effect, if any, according to Russian 
law? Of course, we start with the premise that the United States has now recog¬ 
nized the Soviet Republic, and that the government of Russia is in all respects 
to be treated as any other Power in Europe. At the time the referee heard 
and decided this case, the Soviet Republic had not been recognized by the 
United States. His conclusions of law and findings of fact were governed by 
our decisions existing at that time. We, however, must now give full force and 
effect to the action of our government. Ricaud v. American Metal Co., 246 
U.S. 304; Lather v. James Sai,n)r d Co., 119211 3 K.B. 532. 

Let us reflect upon what would be the rulings of our courts were this same 
situation to arise in any other European country, where no open and violent 
revolution had taken place. Suppose one of the recognized nations of Europe 
should suddenly determine to nationalize its insurance companies, take the 
assets, cancel the policies, relieve the companies and the assured from all 
obligations, and establish a system of stale insurance for all its citizens. Such 
action, I take it, would be binding upon our insurance companies doing busi¬ 
ness there as to policies there issued to citizens of that country, to be enforced 
according to the law of the land. Russian Volunteer Fleet v. United States, 
282 U.S. 481, 492; Wulfsohn v. Russian Socialist Federated Soviet Republic, 
234 N.Y. 372, 375; fn re Russian Bank for Foreign Trade, [1933] 1 Ch. 
Div. 745, 766. Could the people of that nation come to this country, maintain 
actions on the policies, and recover upon the plea that the laws of their nation 
were not binding upon them and could not affect their contracts? Soviet Rus¬ 
sia, as to all the insurance policies here in question, stands in the same position 
as if the government of Russia had never been interrupted by revolution; its 
decrees have the same force and effect as if they had been issued by the Im¬ 
perial Government. It is difficult at times to turn the mind from actual facts 
to legal concepts, and vice versa. Here we must join the two. This is the re¬ 
sult of recognition under the law of nations. Of course, we refer to redre.ss 
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in courts of law and not action by diplomacy or through the State Department, 
with which we have nothing to do. . . . 

The plaintilTs seek to make a distinction between the seizure of tangible prop¬ 
erty (Salimoff and Sa^'or Cases) and the disposition and canceling of rights 
to intangible property. We can sec no distinction in this instance. The right to 
collect money by a Russian citizen on a contract to be interpreted according 
to Russian law is no dilTcrenl in this respect than the right to tangible property 
in Russia or the possession thereof. Both rights are dependent upon the law 
of Russia. . . . 

The plaintiffs, respondents, have referred to certain of our cases as indicating 
that the recognition of the Soviet Republic by this country gives no validity to 
previous decrees. All of these, with one exception, had to do with contracts 
made out of Russia, most of them with contracts made in New York, to be 
governed by New York law. The language of any opinion must be confined to 
the facts before the court. No opinion is an authority beyond the point actually 
decided, and no judge can write freely if every sentence is to be taken as a rule 
of law separate from its association. . . . 

Recognition does not compel our courts to give effect to foreign laws if 
they are contrary to our public policy. Some writers have suggested that non¬ 
recognition was an insufficient reason for the refusal of our courts to enforce 
the laws of another country; rather, it should have been that those laws were 
contrary to our public policy, (“The Unrecognized Government in American 
Courts,"' by Professor Borchard, 26 AJ.I.L. (1932), 261, 268; Judicial 
Aspects of Foreign Relations, Louis L. Jaffe; ‘"Comparative and Inter¬ 
national Aspects of American Gold Clause Abrogation,"" by Arthur Nussbaum, 
44 Yale LJ, (1934), 53), 

However, it cannot be against the public policy of this state to hold nationals 
to the contracts which they have made in their own country to be performed 
there according to the laws of that country. When they have specifically stipu¬ 
lated that the laws of their native land shall govern their acts, we give effect 
to those laws after recognition by this country the same as we would give 
effect to the laws of any nation which had not developed out of revolution. 

Our conclusion, therefore, is that, since recognition, the Soviet decrees 
became the law's of Russia, governing the policies here in question, and that 
obligations thereunder were at an end. 

Assuming, however, that these contracts of insurance were not terminated 
by these Soviet decrees, and that the plaintiffs may recover the premiums paid 
prior to 1918, upon the theory of repudiation by the company in 1920, we 
also find that the plaintiffs cannot maintain this action, for the reason that the 
rubles in which payment is to be made are valueless. . . . 

The judgments of the lower courts should, therefore, be reversed, and the 
complaints dismissed, w'ilh costs in all courts. 

[Opinion by Lehman, J., omitted.] 
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United States v. Pink, Superintendent of Insurance (N.Y.) 

United States, Supreme Court, 1942 
315 U.S. 203 

Douglas, J. This action was brought by the United States to recover the assets 
of the New York branch of the First Russian Insurance Co. which remained 
in the hands of respondent after the payment of all domestic creditors. The 
material allegations of the complaint were, in brief, as follows: 

The First Russian Insurance Co., organized under the laws of the former 
Empire of Russia, established a New York branch in 1907. It deposited with 
the Superintendent of Insurance, pursuant to the laws of New York, certain 
assets to secure payment of claims resulting from transactions of its New York 
branch. By certain laws, decrees, enactments and orders, in 1918 and 1919, 
the Russian Government nationalized the business of insurance and all of 
the property, wherever situated, of all Russian insurance companies (includ¬ 
ing the First Russian Insurance Co.), and discharged and cancelled all the 
debts of such companies and the rights of all shareholders in all such properly. 
The New York branch of the First Russian Insurance Co. continued to do 
business in New York until 1925. At that time, respondent, pursuant to an 
order of the Supreme Court of New York, took possession of its assets for a 
determination and report upon the claims of the policyholders and creditors 
in the United States. Thereafter, all claims of domestic creditors, /. e., all 
claims arising out of the business of the New York branch, were paid by 
respondent, leaving a balance in his hands of more than $ I ,()()0,()00. In 1931, 
the New York Court of Appeals (255 N.Y. 415, 175 N.E. 114) directed re¬ 
spondent to dispose of that balance as follows: first, to pay claims of foreign 
creditors who had filed attachment prior to the commencement of the liquida¬ 
tion proceeding, and also such claims as were filed prior to the entry of the 
order on remittitur of that court; and second, to pay any surplus to a quorum 
of the board of directors of the company. Pursuant to that mandate, respondent 
proceeded with the liquidation of the claims of the foreign creditors. Some 
payments were made thereon. The major portion of the allowed claims, how¬ 
ever, were not paid, a slay having been granted pending disposition of the claim 
of the United Slates. On November 16, 1933, the United States recognized the 
Union of Soviet Socialist Republics as the de jure Government of Russia and 
as an incident to that recognition accepted an assignment (known as the 
Litvinov Assignment) of certain claims.’- The Litvinov Assignment was in the 
form of a letter, dated November 16, 1933, to the President of the United 
States from Maxim Litvinov, People’s Commissar for Foreign AlTairs, reading 
as follows: 

^2 See Establishment of Diplomatic Relations with the Union of Soviet Socialist Re¬ 
publics, Dept, of Stale, Eastern European Series, No. 1 (1933) for the various documents 
pertaining to recognition. 
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Following our conversations 1 have the honor to inform you that the Govern¬ 
ment of the LInion of Soviet vSocialist Republics agrees that, preparatory to a final 
settlement of the claims and counter claims between the Governments of the Union 
of Soviet Socialist Republics and the United States of America and the claims of 
their nationals, the Government of the Union of Soviet Socialist Republics will not 
take any steps to enforce any decisions of courts or initiate any new litigations for 
the amounts admitted to be due or that may be found to be due it, as the successor 
of prior Governments of Russia, or otherwise, from American nationals, including 
corporations, companies, partnerships, or associations, and also the claim against 
the United States of the Russian Volunteer Fleet, now in litigation in the United 
States Court of Claims, and will not object to such amounts being assigned and 
docs hereby release and assign all such amounts to the Government of the United 
States, the Government of the Union of Soviet Socialist Republics to be duly noti¬ 
fied in each case of any amount realized by the Government of the United States 
from such release and assignment. 

The Government of the Union of Soviet Socialist Republics further agrees, 
preparatory to the settlement referred to above not to make any claims with respect 
to: 

(a) judgments rendered or that may be rendered by American courts in so far 
as they relate to property, or rights, or interests therein, in which the Union of 
Soviet Socialist Republics or its nationals may have had or may claim to have an 
interest; or, 

(b) acts done or settlements made by or with the Government of the United 
States, or public oflTicials in the United States, or its nationals, relating to property, 
credits, or obligations of any Government of Russia or nationals thereof. 

This w'as acknowledged by the President on the same date. . . . 

On November 14, 1934, the United States brought an action in the federal 
District Court for the Southern District of New’ York, seeking to recover the as¬ 
sets in the hands of respondent. This Court held in United States v. Bank oj New 
York Si Trust Co., 296 U.S. 463, that the well settled “principles governing 
the convenient and orderly administration of justice require that the jurisdic¬ 
tion of the state court should be respected'’ (p. 480); and that, whatever might 
be “the elTcct of recognition” of the Russian Government, it did not terminate 
the state proceedings, p. 479. The United Stales was remitted to the stale court 
for delerminalion of its claim, no opinion being intimated on the merits, p. 481. 
The United States then moved for leave to intervene in the liquidation pro¬ 
ceedings. Its motion was denied “without prejudice to the institution of the 
time-honored form of action.” That order was aftirmed on appeal. 

Thereafter, the present suit was instituted in the Supreme Court of New 
York. The defendants, other than respondent, were certain designated policy¬ 
holders and other creditors who had presented in the liquidation proceedings 
claims against the corporation. The complaint prayed, inter alia, that the 
United Slates be adjudged to be the sole and exclusive owmer entitled to im¬ 
mediate possession of the entire surplus fund in the hands of the respondent. 

Respondent’s answer denied the allegations of the complaint that title to 
the funds in question passed to the United Stales and that the Russian decrees 
had the effect claimed. It also set forth various affirmative defenses—that the 
order of distribution pursuant to the decree in 255 N.Y. 415, 175 N.E. 114, 
could not be affected by the Litvinov Assignment; that the Litvinov Assign¬ 
ment was unenforceable because it was conditioned upon a final settlement of 
claims and counterclaims which had not been accomplished; that under Rus¬ 
sian law the nationalization decrees in question had no effect on property not 
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factually taken into possession by the Russian Government prior to May 22, 
1922; that the Russian decrees had no extraterritorial elTcct, according to 
Russian law; that if the decrees were given extraterritorial effect, they were 
confiscatory and their recognition would be unconstitutional and contrary to 
the public policy of the United States and of the State of New York; and that 
the United Stales, under the Litvinov Assignment, acted merely as a collection 
agency for the Russian Government and hence was foreclosed from asserting 
any title to the property in question. . . . 

[In April, 1939, the New York Court of Appeals, in Moscow Fire Insurance 
Company v. Bank of New York ami Trust Company, 280 N.Y. 286, Annual 
Dii^est, 1938-1940, Case No. 53, decided against a similar claim by the United 
States and refused extraterritorial effect to the Soviet confiscatory decrees 
upon which the alleged title of the United States was based. In May. 1939. 
respondent Pink filed a motion in the New York Supreme Court for summary 
judgment and dismissal of the present case on the basis of the Moscow Fire 
Insurance Company Case. On June 29, 1939, the court granted the motion and 
dismissed the complaint “on the merits,’' citing only the Moscow Case. While 
appeal was pending in the Pink Case, the United States Supreme Court granted 
certiorari in the Moscow Case, and on February 12, 1940, affirmed the Mos¬ 
cow judgment by an equally divided court. Stone, Reed, and Murphy, jJ., 
taking no part in the decision of the case. 309 U.S. 624. On May 17. 1940, the 
Appellate Division of the N.Y. Supreme Court (without opinion), and on 
December 31, 1940, the N.Y. Court of Appeals, affirmed the motion for dis¬ 
missal and summary judgment in the Pink Case. (U.S. v. Pink 259 App. Div. 
871; 284 N.Y. 555.) In its per curiam opinion, the Court of Appeals, after 
stating that the judgment appealed from was in accord with the decision in the 
Moscow Case, stated: 

Three of the judges of this court concurred in a forceful opinion dissenting from 
the court’s decision in that case, but the decision left open no tjuestion which has 
been argued upon this appeal. We are agreed that without again considering such 
questions this court should, in determining title to assets of First RiiNsian Insurance 
Company, deposited in this vState, apply in this case the same rules of law which 
the court applied in the earlier case in determining title to the assets of Moscow 
Fire Insurance Company deposited here. 284 N.Y. 555. 

The United States Supreme Court granted certiorari, 313 U.S. 553. 

After holding that the ^'Moscow Case is not res judicata, since respondent 
was not a party to that suit” and that affirmance by an equally divided court, 
while conclusive on the parties, did not constitute an authoritative precedent, 
Douglas, J., continued for the court:] 

Second. The New York Court of Appeals held in the Moscow Case that 
the Russian decrees in question had no extraterritorial effect. If that is true, 
it is decisive of the present controversy. For the United States acquired, under 
the Litvinov Assignment, only such rights as Russia had. Guaranty Trust Co. 
V. United States, 304 U.S. 126, 143. If the Russian decrees left the New York 
assets of the Russian insurance companies unaffected, then Russia had nothing 
here to assign. But that question of foreign law is not to be determined ex¬ 
clusively by the state court. The claim of the United States based on the Lit¬ 
vinov Assignment raises a federal question. United States v. Belmont, 301 
U.S. 324. This Court will review or independently determine all questions on 
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which a federal right is necessarily dependent. United States v. Ansonia Brass 
& Copper Co., 218 U.S. 452, 462-463, 471; Ancient E^^yptian Order v. 
Michaii.x, 279 U.S. 737, 744-745; Broad River Power Co. v. South Carolina, 
281 U.S. 537, 540; Pierre v. Louisiana, 306 U.S. 354, 358. Here, title ob¬ 
tained under the Litvinov Assignment depends on a correct interpretation of 
Russian law. As in cases arising under the full faith and credit clause {Hunt- 
in^ton V. Attrill, 146 U.S. 657, 684; Adam v. Saenf^er, 303 U.S. 59, 64), these 
questions of foreign law on which the asserted federal right is based arc not 
peculiarly within the cognizance of the local courts. While deference will be 
given to the determination of the state court, its conclusion is not accepted as 
final. 

Wc do not stop to review all the evidence in the voluminous record of the 
Moscow Case bearing on the question of the extraterritorial cfTect of the 
Russian decrees of nationalization, except to note that the expert testimony 
tendered by the United States gave great credence to its position. Subsequently 
to the hearings in that case, however, the United States, through diplomatic 
channels, requested the Commissariat for Foreign Affairs of the Russian Gov¬ 
ernment to obtain an oHicial declaration by the Commissariat for Justice of 
the R.S.F.S.R. which would make clear, as a matter of Russian law, the in¬ 
tended ciTect of the Russian decree nationalizing insurance companies upon 
the funds of such companies outside of Russia. The official declaration, dated 
November 28, 1937, reads as follows: 

The People’s Commissariat for Justice of the R.S.F.S.R. certifies that by virtue 
of the laws of the organs of the .Soviet Government all nationalized funds and 
property of former private enterprises and companies, in particular by virtue of 
the decree of November 28, 1918 (Collection of J,aws of the R.S.F.S.R., 1918. 
No. 86, Article 904), the funds and property of former insurance companies, con¬ 
stitute the properly of the Slate, irrespective of the nature of the properly and irre¬ 
spective of whether it was .situated within the territorial limits of the R.S.F.S.R. or 
abroad. 

The referee in the Moscow Case found, and the evidence supported his 
finding, that the Commissariat for Justice has power to interpret existing Rus¬ 
sian law. That being true, this ofllcial declaration is conclusive .so far as the 
intended extraterritorial cfTect of the Russian decree is concerned. . . . 

Wc hold that, so far as its intended effect is concerned, the Russian decree 
embraced the New York assets of the First Russian Insurance Co. 

J'hird. The question of whether the decree should be given extraterritorial 
effect is, of course, a distinct matter. One primary issue raised in that connec¬ 
tion is whether, under our constitutional system, New York law can be allowed 
to stand in the way. 

The decision of the New York Court of Appeals in the Moscow Case is 
unequivocal. Jt held that “under the law of this State such confiscatory decrees 
do not affect the property claimed here” (280 N.Y. 314, 20 N.E. 2d 769); 
that the property of the New’ York branch acquired a “character of its own” 
w'hich was “dependent’’ on the law of New York (p. 310); that no “rule of 
comity and no act of the United States government constrains this Slate to 
abandon any part of its control or to share it with a foreign State” (p. 310); 
that, although the Russian decree effected the death of the parent company, 
the situs of the property of the New York branch was in New York; and that 
no principle of law forces New York to forsake the method of distribution 
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authorized in the earlier appeal (255 N.Y. 415, 175 N.E. 114) and to hold 
that “the method which in 1931 conformed to the exactions of justice and 
equity must be rejected because retroactively it has become unlawful” (p. 312). 

It is one thing to hold, as was done in Guaranty Trust Co, v. United States, 
supra, 304 U.S. at p. 142, that under the Litvinov Assignment the United States 
did not acquire “a right free of a preexisting infirmity,” such as the running of 
the statute of limitations against the Russian Govcrnnienl, its assignor. Un¬ 
like the problem presented here and in the Moscow Case, that holding in no 
way sanctions the asserted power of New York to deny enforcement of a claim 
under the Litvinov Assignment because of an overriding policy of the State 
which denies validity in New York of the Russian decrees on which the assigned 
claims rest. That power was denied New York in United States v. Belmont, 
supra, 301 U.S. 324. With one qualification, to be noted, the Belmont Case is 
determinative of the present controversy. 

That case involved the right of the United States under the Litvinov Assign¬ 
ment to recover, from a custodian or stakeholder in New York, funds which 
had been nationalized and appropriated by the Russian decrees. 

This Court, speaking through Mr. Justice Sutherland, held that the conduct 
of foreign relations is committed by the Constitution to the political depart¬ 
ments of the Federal Government; that the propriety of the e.xcrcise of that 
power is not open to judicial inquiry; and that recognition of a foreign sov¬ 
ereign conclusively binds the courts and “is retroactive and validates all actions 
and conduct of the government so recognized from the commencement of its 
existence.” 301 U.S. 328. It further held (p. 330) that recognition of the 
Soviet Government, the establishment of diplomatic relations with it, and 
the Litvinov Assignment were “all parts of one transaction, resulting in an 
international compact between the two governments.” After stating that, “in 
respect of what was done here, the [Executive had authority to speak as the 
sole organ” of the national government, it added (p. 330): “The assignment 
and the agreements in connection therewith did not, as in the case of treaties, 
as that term is used in the treaty making clause of the Constitution (Art. II, 
sec. 2), require the advice and consent of the Senate.” It held (p. 331) that 
the “external powers of the United States are to be exercised without regard 
to state law's or policies. The supremacy of a treaty in this respect has been 
recognized from the beginning.” And it added that “all international compacts 
and agreements” are to be treated with similar dignity for the reason that 
“complete power over international affairs is in the national government and 
is not and cannot be subject to any curtailment or interference on the part of 
the several states.” p. 331. This Court did not stop to inquire whether in fact 
there was any policy of New York which enforcement of the Litvinov Assign¬ 
ment would infringe since “no state policy can prevail against the inter¬ 
national compact here involved.” p. 327. 

The New York Court of Appeals, in the Moscow Case (280 N.Y. 309, 20 
N.E. 2d 758), distinguished the Belmont Case on the ground that it was 
decided on the sufficiency of the pleadings, the demurrer to the complaint ad¬ 
mitting that under the Russian decree the property was confiscated by the 
Russian Government and then transferred to the United States under the 
Litvinov Assignment. But, as we have seen, the Russian decree in question 
was intended to have an extraterritorial effect and to embrace funds of the kind 
which are here involved. Nor can there be any serious doubt that claims of 
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the kind here in question were included in the Litvinov Assignment.'® It is 
broad and inclusive. It should be interpreted consonantly with the purpose of 
the compact to eliminate all possible sources of friction between these two 
great nations. See Tucker v. Alexandroff, 183 U.S. 424, 437; Jordan v. Tashiro, 
278 U.S. 123, 127. Strict construction would run counter to that national 
policy. For, as wc shall sec, the existence of unpaid claims against Russia and 
its nationals, which were held in this country, and which the Litvinov Assign¬ 
ment was intended to secure, had long been one impediment to resumption 
of friendly relations between these two great powers. 

The holding in the Belmont Case is therefore determinative of the present 
controversy, unless the stake of the foreign creditors in this liquidation pro¬ 
ceeding and the provision w'hich New York has provided for their protection 
call for a different result. 

Fourth. The Belmont Case forecloses any relief to the Russian corporation. 
For this Court held in that case (301 U.S. 332): . . our Constitution, laws 

and policies have no exlraicrritorial operation, unless in respect of our own 
citizens. . . . What another country has done in the way of taking over 
property of its nationals, and especially of its corporations, is not a matter for 
judicial consideration here. Such nationals must look to their own government 
for any redress to wdiieh they may be entitled.” 

But it is urged that diiferent considerations apply in case of the foreign 
creditors^* to whom the New York Court of Appeals (255 N.Y. 415, 175 

A clarification of the Litvinov Assignment was made in an exchange of letters be« 
tween the American Charge d’AfTaires and the People’s Commissar for Foreign Affairs 
on January 7, 1937. The letter of the former read: 

‘T have the honor to inform you that it is the understanding of the Government of 
the United States that the Ciovcrnment of the Union of Soviet Socialist Republics con¬ 
siders that by and upon the formation of the Union of .Soviet Socialist Republics and 
the adoption of the Constitution of 1923 of the Union of Soviet Socialist Republics, the 
Union of Soviet Socialist Republics acquired the right to dispose of the property, rights, 
or interests thcicin located abroad of all corporations and companies which had thereto¬ 
fore been nationalized by decrees of the constituent republics or their predecessors. 

“The Government of the United States further under.stands that it was the purpose and 
intention of the Government of the Union of Soviet Socialist Republics to assign to the 
Government of the United .States, among other amounts, all the amounts admitted to be 
due or that may be found to be due not only the Union of Soviet Socialist Republics but 
also the constituent republics of the Union of Soviet Socialist Republics or their predeces¬ 
sors from American nationals, including corporations, companies, partnerships, or asso¬ 
ciations, and also the claim against the United States of the Russian Volunteer Fleet, in 
litigation in the United .Slates C ourt of Claims, and that the Government of the Union 
of Soviet Socialist Republics did release and assign all such amounts to the Government 
of the United States by virtue of the note addressed by you to the President of the United 
States on November 16, 1933. 

“Will you be good enough to confirm the understanding which the Government of the 
United .States has in this matter, concerning the law of the Russian Socialist Federated 
Soviet Republic, the C onstitution and laws of the Union of Soviet Socialist Republics, 
and the intention and purpose of the Government of the Union of Soviet Socialist Re¬ 
publics in the above-mentioned assignment?” . . . 

(Ed.: The reply of the People’s Commissar fv^r Foreign Affairs confirmed ihc under- 
standing.s of the United States.! 

In view of the disposition which wc make of this case, we express no view on whether 
these creditors would be barred from asserting their claims here by virtue of the ruling 
in Canada Southern Ry Co. v. GehharJ, 109 U.S. 538, that “anything done at the legal 
home of the corporation, under the authority of such laws, which discharges it from 
liability there, discharges it everywhere,” 
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N.E. 114) ordered distribution of these funds. The argument is that their 
rights in these funds have vested by virtue of the New York decree; that to de¬ 
prive them of the property would violate the Fifth Amendment which extends 
its protection to aliens as well as to citizens; and that the Litvinov Assignment 
cannot deprive New York of its power to administer the balance of the fund 
in accordance with its laws for the benefit of these creditors. 

At the outset, it should be noted that, so far as appears, all creditors whose 
claims arose out of dealings with the New York branch have been paid. Thus 
we are not faced with the question whether New York's policy of protecting 
the so-called local creditors by givinc them priority in the assets deposited with 
the State (Matter of People/242 N.\. 148, 158-159, 151 N.E. 159) should 
be recognized within the rule of Clark v. Williarcl, 294 LJ.S. 211, or should 
yield to the Federal policy expressed in the international compact or agree¬ 
ment. Santovincenzo v. 284 U.S. 30, 40; United States v. Behmnit, supra. 
We intimate no opinion on that question. The contest here is between the 
United Stales and creditors of the Russian corporation who, we assume, are 
not citizens of this country and whose claims did not arise out of transactions 
with the New York branch. The United Stales is seeking to protect not only 
claims which it holds but also claims of its nationals. H. Rep. No. 865, 76th 
Cong., 1st Sess. Such claims did not arise out of transactions with this Rus¬ 
sian corporation; they are, however, claims against Russia or its nationals. 
The existence of such claims and their nonpayment had for years been one 
of the barriers to recognition of the Soviet regime by the lExccutive Depart¬ 
ment. Graham, '‘Russian-American Relations, 1917-1933: An Interpreta¬ 
tion,’' 28 Am. Pol. Sc. Rev., 387; 1 Hackworth, 302-304. The purpose of 
the discussions leading to the policy of recognition was to resolve “all ques¬ 
tions outstanding" between the two nations. Establishment of Diplomatic Rela¬ 
tions with the Union of Soviet Socialist Republics, Dept, of State, Eastern 
European Scries, No. 1 (1933), 1. Settlement of all American claims against 
Russia w as one method of removing some of the prior objections to recognition 
based on the Soviet policy of nationalization. The Litvinov Assignment was 
not only part and parcel of the new policy of recognition (id., p. 13), it was 
also the method adopted by the Executive Department for alleviating in this 
country the rigors of nationalization. Congress tacitly recognized that policy. 
Acting in anticipation of the realization of funds under the Litvinov Assign¬ 
ment (H. Rep. No. 865, 76lh Cong., 1st Sess.), it authorized the appointment 
of a Commissioner to determine the claims of American nationals against the 
Soviet Government. Joint Resolution of August 4, 1939, 53 Stat. 1199. 

If the President had the power to determine the policy which was to govern 
the question of recognition, then the Fifth Amendment docs not stand in the 
way of giving full force and cfTcct to the Litvinov Assignment. To be sure, 
aliens as well as citizens are entitled to the protection of the Fifth Amendment. 
Russian Volunteer Fleet v. United States, 282 U.S. 481. A State is not pre¬ 
cluded, however, by the Fourteenth Amendment from according priority to 
local creditors as against creditors who arc nationals of foreign countries and 
whose claims arose abroad. Disconto Gesellschaft v. Urnbreit, 208 U.S. 570. 
By the same token, the Federal Government is not barred by the Fifth Amend¬ 
ment from securing for itself and our nationals priority against such creditors. 
And it matters not that the procedure adopted by the Federal Government is 
globular and involves a regrouping of assets. There is no Constitutional reason 
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why this Government need act as the collection agent for nationals of other 
countries when it takes steps to protect itself or its own nationals on external 
debts. There is no reason why it may not, through such devices as the Litvinov 
Assignment, make itself and its nationals whole from assets here before it 
permits such assets to go abroad in satisfaction of claims of aliens made else¬ 
where and not incurred in connection with business conducted in this country. 
The fact that New York has marshaled the claims of the foreign creditors 
here involved and authorized their payment docs not give them immunity from 
that general rule. 

If the priority had been accorded American claims by treaty with Russia, 
there w'ould be no doubt as to its validity. Cf. Santorincenzo v, Egan, supra. 
The same result obtains here. The powers of the President in the conduct of 
foreign relations included the power, without consent of the Senate, to deter- 
mine the public policy of the United States with respect to the Russian national¬ 
ization decrees. “What government is to be regarded here as representative of 
a foreign sovereign state is a political rather than a judicial question, and is to 
be determined by the political department of the government.'’ Guaranty Trust 
Co, V. United States, supra, 304 U.S. at p. 137. That authority is not limited to 
a determination of the government to be recognized. It includes the power to 
determine the policy which is to govern the question of recognition. Objections 
to the underlying policy as well as objections to recognition are to be addressed 
to the political department and not to the courts. See Guaranty Trust Co. v. 
United States, supra, p. 13S; Kennett v. Chambers, 14 How. 3S. 50-51. As we 
have noted, this C'oiirt in the Belmont Ca,se recognized that the Litvinov As- 
sisTnmenl was an international compact which did not require the participation 
of the Senate. It slated ( 301 U.S. 330-331): “There are many such compacts, 
of which a protocol, a modus vivendi, a postal convention, and agreements like 
that now under consideration arc illustrations.'’ And see Monaco v. Missis¬ 
sippi, 202 U.S. 313, 331; United States v. Curtiss-Wright Carp., 299 U.S. 
304, 31(S. Recognition is not always absolute; it is sometimes conditional. 1 
Moore, Digest (1906), 73-74; 1 Hackworlh, 192-195. Power to remove such 
obstacles to full recognition as settlement of claims of our nationals (Levitan, 
“Executive Agreements," 35 III. L.R., 365, 382-385) certainly is a modest im¬ 
plied power of the President who is the “sole organ of the federal government 
in the field of international relations." United States v. Curtiss-Wright Corp., 
,supra, 320. Ellcctiveness in handling the delicate problems of foreign relations 
requires no less. Unless such a power exists, the pow'cr of recognition might 
be thwarted or seriously diluted. No such obstacle can be placed in the way 
of rehabilitation of relations between this country and another nation, unless 
the historic conception of the powers and responsibilities of the President in 
the conduct of foreign alTairs (see Moore, “Treaties and Executive Agree¬ 
ments," 20 Political Science Q. 385, 403-417) is to be drastically revised. It 
was the judgment of the political department that full recognition of the Soviet 
Government required the settlement of all outstanding problems including 
the claims of our nationals. Recognition and the Litvinov Assignment W'ere 
interdependent. We would usurp the executive function if we held that that 
decision w'as not final and conclusive in the courts. 

“All constitutional acts of power, whether in the executive or in the judicial 
department, have as much legal validity and obligation as if they proceeded 
from the legislature, . . The Federalist, No. 64. A treaty is a “Law of the 



182 


RECOGNITION OF STATES AND GOVERNMENTS 


Land” under the supremacy clause (Art. VI, Cl. 2) of the Constitution. Such 
international compacts and agreements as the Litvinov Assignment have a 
similar dignity. United States v. Belmont, supra, 301 U.S. 331. See Corwin, 
The President, Office & Pon ers (1940), 228—240. 

It is, of course, true that even treaties with foreign nations will be carefully 
construed so as not to derogate from the authority and jurisdiction of the States 
of this nation unless clearly necessary to effectuate the national policy. Guaranty 
Trust Co. V. United States, supra, p. 143 and cases cited. For example, in 
Todok V. Union State Bank, 281 U.S. 449, this Court took pains in its con¬ 
struction of a treaty, relating to the power of an alien to dispose of property 
in this country, not to invalidate the provisions of state law governing such 
dispositions. Frequently the obligation of a treaty will be dependent on state 
law. Prevost v. Greneaux, 19 How. 1. But state law must yield when it is incon¬ 
sistent with, or impairs the policy or provisions of, a treaty or of an inter¬ 
national compact or agreement. See Nielsen v. Johnson, 279 U.S. 47. Then, 
the power of a Stale to refuse enforcement of rights based on foreign law 
which runs counter to the public policy of the forum (Griffin v. McCoach, 
313 U.S. 49S, 506) must give way before the superior Federal policy evidenced 
by a treaty or international compact or agreement. Santovincenzo v. Ej^an, 
supra, 284 U.S. 30; United States v. Belmont, supra. 

Enforcement of New York’s policy as formulated by the Moscow Case 
would collide with and subtract from the Federal policy, whether it was 
premised on the absence of extraterritorial effect of the Russian decrees, the 
conception of the New York branch as a distinct juristic personality, or disap¬ 
proval by New York of the Russian program of nationalization. For the 
Moscow Case refuses to give effect or recognition in New York to acts of the 
Soviet Government which the United Stales by its policy of recognition agreed 
no longer to question. Enforcement of such stale policies would indeed tend 
to restore some of the precise impediments to friendly relations which the 
President intended to remove on inauguration of the policy of recognition of 
the Soviet Government. In the first place, such action by New York, no matter 
what gloss be given it, amounts to official disapproval or nonrecognition of 
the nationalization program of the Soviet Government. I'hat disapproval or 
nonrecognition is in the face of a disavowal by the United Stales of any 
official concern wath that program. It is in the face of the underlying policy 
adopted by the United States when it recognized the Soviet Government. In the 
.second place, to the extent that the action of the State in refusing enforcement 
of the Litvinov Assignment rc.sults in reduction or nonpayment of claims of 
our nationals, it helps keep alive one source of friction which the policy of 
recognition intended to remove. Thus the action of New York tends to restore 
some of the precise irritants which had long aflccted the relations between these 
two great nations and which the policy of recognition was designed to eliminate. 

We recently stated in Hines v. Davidowitz, 312 U.S. 52, 68, that the field 
which affects international relations is “the one aspect of our government that 
from the first has been most generally conceded imperatively to demand broad 
national authority”; and that any state power which may exist “is restricted to 
the narrowest of limits.” There, we were dealing with the question as to whether 
a state statute regulating aliens survived a similar federal statute. We held that 
it did not. Here, we are dealing with an exclusive federal function. If state 
laws and policies did not yield before the exercise of the external powers of 
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the United Stales, then our foreign policy might be thwarted. These are delicate 
matters. If stale action could defeat or alter our foreign policy, serious con¬ 
sequences might ensue. The nation as a whole would be held to answer if a 
State created diiliculties with a foreign power. C/. Chy Lung v. Freeman, 92 

U. S. 275, 279-280. Certainly, the conditions for “enduring friendship” be¬ 
tween the nations, which the policy of recognition in this instance was designed 
to efTecluatc,^-* are not likely to flourish where, contrary to national policy, a 
lingering atmosphere of hostility is created by state action. 

Such considerations underlie the principle of Oetjen v. Central Leather Co,, 
246 IJ.S. 297, 302-303, that when a revolutionary government is recognized 
as a de jure government, “such recognition is retroactive in effect and validates 
all the actions and conduct of the government so recognized from the com¬ 
mencement of its existence.” They also explain the rule expressed in Underhill 

V. Hernandez, 168, U.S. 250, 252, that “the courts of one country will not sit 
in judgment on the acts of the government of another done within its own 
territory.” 

The action of New York in this case amounts in substance to a rejection of 
a part of the policy underlying recognition by this nation of Soviet Russia. 
Such power is not accorded a State in our constitutional system. To permit it 
w'oiild be to sanction a dangerous invasion of Federal authority. For it would 
“imperil the amicable relations between governments and vex the peace of 
nations.” Oetjen v. Central Leather Co,, supra, p. 304. It would tend to disturb 
that equilibrium in our foreign relations which the political departments of 
our national government had diligently endeavored to establish. 

We repeal that there arc limitations on the sovereignty of the Stales. No 
State can rewrite our foreign policy to conform to its own domestic policies. 
Power over external affairs is not shared by the States; it is vested in the national 
government exclusively. It need not be so exercised as to conform to state laws 
or state policies, whether they be expressed in constitutions, statutes, or ju¬ 
dicial decrees. And the policies of the States become wholly irrelevant to ju¬ 
dicial inquiry when the United States, acting within its constituiionai sphere, 
seeks enforcement of its foreign policy in the courts. For such reasons, Mr. 
Justice Sutherland slated in United States v. Belmont, supra, 301 U.S. at p. 331, 
“In respect of all international negotiations and compacts, and in respect of our 
foreign relations generally, state lines disappear. As to such purposes the Stale 
of New York does not exist.” 

We hold that the right to the funds or property in question became vested 
in the Soviet Government as the successor to the First Russian Insurance 
Co.; that this right has passed to the United States under the Litvinev As¬ 
signment; and that the United States is entitled to the properly as against the 
corporation and the foreign creditors. The judgment is reversed . . . 

[Stonl, C.J., dissenlingl: I think the judgment should be affirmed. 

As my brethren are content to rest their decision on the authority of the 
dictum in United States v. Belmont, 301 U.S. 324, without the aid of any 
pertinent decision of this Court, 1 think a word should be said of the authority 
and reasoning of the Belmont Case and of the principles which I think are 
controlling here. 

In the Belmont Case, the United States brought suit in the federal court to 

Establishment of Diplomatic Relations with the Union of Soviet Socialist Republics, 
supra note 12. 
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recover a debt alleged to be due upon a deposit account of a Russian national 
with a New York banker. The complaint set up the confiscation of the ac¬ 
count by decrees of the Soviet Government and the transfer of the debt to the 
United States by the Litvinov Assignment, concurrently with our diplomatic 
recognition of that Government. It was not alleged, nor did it appear, that 
the NT'w York courts had, subsequent to recognition, refused to give effect 
to the Soviet decrees as operating to transfer the title of Russian nationals to 
property located in New York. No such national or any adverse claimant was 
a party to the suit. In sustaining the complaint against demurrer, this Court 
said (p. 332): '‘In so holding, we deal only with the case as now presented 
and with the parties now before us. We do not consider the status of adverse 
claims, if there be any, of others not parties to this action. And nothing we 
have said is to be construed as foreclosing the assertion of any such claim to 
the fund involved, by intervention or other appropriate proceeding. We decide 
only that the complaint alleges facts sulhcient to constitute a cause of action 
against the respondents.'’ 

The questions thus explicitly reserved are presented by the case now before 
us. The courts of New York, in the exercise of the constitutional authority or¬ 
dinarily possessed bv state courts to declare the rules of law applicable to 
property located within their territorial limits, have refused to recognize the 
Soviet decrees as depriving creditors and other claimants representing the in¬ 
terests of the insurance company of their rights under New York law. Numerous 
individual creditors and other claimants, and the New York Superintendent 
of Insurance, who represents all claimants, are parties to the present suit and 
assert their claims to the exclusion of the United States. 

It is true that this Court, in the Belmont Case, indulged in some remarks 
as to the effect on New' York law' of our diplomatic recognition of the Soviet 
Government and of the assignment of all its claims against American nationals 
to the United States. Upon the basis of thc.se observations it thought that the 
New' York courts were bound to recognize and apply the Soviet decrees to 
property which was located in New York when the decrees were promulgated. 
But all this was predicated upon the mistaken assumption that by disregarding 
the decrees the New' York courts would be giving an extraterritorial effect to 
New York law'. These observations were irrelevant to the decision there an¬ 
nounced and, for reasons shortly to be given, I think plainly inapplicable here. 
They were but obiter dicta which, so far as they have not been discredited by 
our decision in Guaranty Trust Co. v. United States, 304 U.S. 126, and so far 
as they now merit it ‘'may be respected, but ought not to control the judgment 
in a subsequent suit, when the very point is presented for decision.” Chief 
Justice Marshall in Cohens v. Virginia, 6 Wheat. 264, 399; Mr. Justice Suther¬ 
land in Wiliiams v. United States, 289 U.S. 553, 568. 

We have no concern here with the wisdom of the rules of law' which the 
New' York courts have adopted in this case or their consonance with the most 
enlightened principles of jurisprudence. State questions do not become federal 
questions because they arc difficult or because we may think that the state 
courts have given wTong answers to them. The only questions before us are 
whether New York has constitutional authority to adopt its own rules of law 
defining rights in property located in the state, and, if so, whether that author¬ 
ity has been curtailed by the exercise of a superior federal power by recogni¬ 
tion of the Soviet Government and acceptance of its assignment to the United 
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States of claims against American nationals, including the New York property. 

I shall stale my grounds for thinking that the pronouncements in the Belmont 
Case, on which the Court relies for the answer to these questions, are without 
the support of reason or accepted principles of law. No one doubts that the 
Soviet decrees are the acts of the government of the Russian stale, which is 
sovereign in its own territory, and that in consequence of our recognition of that 
government they will be so treated by our Stale Department. As such, when 
they alTecl property which was located in Russia at the lime of their promulga¬ 
tion, they arc subject to inquiry, if at all, only through our Slate Department 
and not in our courts. Underhill v. Hernandez, 168 U.S. 250; Oetjen v. Central 
Leather Co., 246 U.S. 297; Ricaitd v. American Metal Co., 246 U.S. 304, 
308-10; Salimoff & Co. v. Standard Oil Co., 262 N.Y. 220, 186 N.E. 679, 
But the property to which the New York judgment relates has at all relevant 
times been in New York in the custody of the Superintendent of Insurance as 
security for the policies of the insurance company, and is now in the Superin¬ 
tendent's custody as Liquidator acting under the direction c»f the New York 
courts. United States v. Bank of Nen’ York Co., 296 U.S. 463, 47S-79. In 
administering and distributing the property thus within their control, the New 
York courts are free to apply their own rules of law, including their own doc¬ 
trines of conllicl of laws, see Erie R. Co. v. Tompkins, 304 U.S. 64, 78; Griffin 
V. McCoach, 313 U.S. 49H\ Kryiter v. Wilson, 242 U.S. 171, 176. except inso¬ 
far as they are subject to the requirements of the full faith and credit clause 
—a clause applicable only to the judgments and public acts of states of the 
Union and not those of foreign .slates. Aetna Life Insurance Co. v. Trenthlay, 
223 U.S. 185; cf. Bank of Autptsta v. Earle, 13 Pet. 519, 589-90; Bond v. 
Hume, 243 U.S. 15, 21-22, 

This Court has repeatedly decided that the extent to which a stale court will 
follow the rules of law of a recognized foreign country in preference to its 
own is wholly a matter of comity, and that, in the absence of relevant treaty 
obligations, the application in the courts of a state of its own rules of law rather 
than those of a foreign country raises no federal question. Rose v. Hitnely, 4 
Crunch 241; Harrison v. Sterry, 5 Crunch 289; United States v. Crosby, 1 
Crunch 115; Oakey v. Bennett, 11 How. 33, 43-46; Hilton v. Cuyor, 159 U.S. 
113, 165-66; Disconto Gesellschaft v. Umhreit, 208 U.S. 570; cf. Batalin v. 
Ciisenier Co., 221 U.S. 580, 594-97; United States v. Guaranty Trust Co., 
293 U.S. 340, 345-47. This is equally the case when a stale of the Union re¬ 
fuses to apply the law' of a sister state, if there is no question of full faith and 
credit ... So clearly was this thought to be an appropriate exercise of the 
power of a forum over property within its territorial jurisdiction that this Court, 
in Intienohl v. Olsen & Co., 273 U.S. 541, 544-45, accepted as beyond all 
doubt the right of the British courts in Hong Kong to refuse recognition to 
the American alien properly custodian's transfer of exclusive rights to the 
use of a trademark in Hong Kong, and the Court gave effect here to the Hong 
Kong judgment. 

In the application of this doctrine, this Court has often held that a state, fol¬ 
lowing its own law and policy, may refuse to give effect to a transfer made 
elsewhere of property which is within its own territorial limits. Green v. Van 
Buskirk, 5 Wall. 307, 311-12; Hervey v. Rhode Island Locomotive Works, 
93 U.S. 664; Security Trust Co. v. Dodd, Mead <6 Co., 173 U.S. 624; Clark v. 
Williard, 292 U.S. 112, 122; Clark v. WilUard, 294 U.S. 211. So far is a stale 
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free in this respect that the full faith and credit clause does not preclude the 
attachment by local creditors of the property within the state of a foreign 
corporation, all of whose property has been previously transferred in the slate 
of its incorporation to a statutory successor for the benefit of creditors. Clark 
V. Williard, supra; Fischer w. American United Life Ins. Co., 314 U.S. 549. Due 
process under the Fifth Amendment, the benefits of which extend to alien 
friends as well as to citizens, Russian Volunteer Fleet v. United States, 282 
U.S. 481, does not call for any different conclusion. Disconto Gesellschaft v. 
Umhreit, supra, 579-80. 

At least since 1797, Barclay v. Russell, 3 Vesey, Jr. 424, 428, 433, the 
English courts have consistently held that foreign confiscatory decrees do not 
operate to transfer title to properly located in England, even if the decrees were 
so intended, whether the foreign government has or has not been recognized 
by the British Government. Lecouturierv. Rey, [1910] A.C. 262, 265. Cf. also 
Folliott V. Ogden, 1 H. Black. 123, 135—36, affirmed 3 T.R. 726, affirmed, 4 
Bro\ens Cases in Pari, 111; and Wolff v. Oxholrn, 6 M. & S. 92, both of which 
may have carried the doctrine of non-recognition of foreign confiscatory decrees 
even further. See Holdsworth, ‘The History of Acts of Stale in English Law,” 
41 Columbia L.R. 1313, 1325-26. The English courts have applied this rule 
in litigation arising out of the Russian decrees, holding that they arc not effec¬ 
tual to transfer title to property situated in Great Britain. Sedgwick Collins 
Co. V. Rossia Insurance Co., [1926] 1 K.B. 1, 15, affirmed, [1927] A.C. 95; 
The Jupiter (No. J), [1927] P. 122, 144-46, affirmed, [1927] P. 250, 253-55; 
In re Russian Bank for Foreign Trade, [1933] 1 Ch. 745, 767-68. The same 
doctrine has prevailed in the case of the Spanish confi.scatorv decrees, Banco 
de Vizcaya v. Don Alfonso, [1935] 1 K.B. 140, 144-45, as well as with re¬ 
spect to seizures by the American alien property custodian. Sutherland v. 
Administrator of German Property, [1934] 1 K.B. 423; and sec the decision 
of the British court for Hong Kong discussed in Ingenohl v. Olsen & Co., supra, 
and the Privy Council’s decision in Ingenohl v. Wing On & Co., 44 Patents 
Journal 343, 359-60. In no case in w'hich there was occasion to decide the 
question has recognition been thought to have subordinated the law of the 
forum, with respect to property situated within its territorial jurisdiction, to 
that of the recognized state. Never has the forum's refusal to follow foreign 
transfers of title to such property been considered inconsistent with the most 
friendly relations with the recognized foreign government, or even with an 
active military alliance at the time of the transfer. 

It is plain that under New York law the claimants in this case, both creditors 
and those asserting rights of the insurance company, have enforcible rights, 
with respect to the property located there, w^hich have been recognized though 
not created by the judgments of its courts. The conclusion is inescapable that, 
had there been no assignment and this suit had been maintained by the Soviet 
Government subsequent to recognition, or by a private individual claiming 
under an assignment from it, the decision of the New York court would have 
presented no question reviewable here. 

The only question remaining is whether the circumstances in the present case, 
that the Russian decrees preceded recognition and that the assignment was to 
the United States, which here appears in the role of plaintiff, call for any differ¬ 
ent result. If they do, then recognition and the assignment have operated to give 
to the United States rights which its assignor did not have. They have compelled 
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the stale to surrender its own rules of law applicable to property within its 
limits, and to substitute rules of Russian law for them. A potency would thus 
be attributed to the recognition and assignment which is lacking to the full 
faith and credit clause of the Constitution. Sec Clark v. WilUard, supra; Fischer 
V. American United Life Ins. Co., supra. . . . 

I assume for present purposes that these sweeping alterations of the rights 
of states and of persons could be achieved by treaty or even executive agree¬ 
ment, although we are referred to no authority which would sustain such an 
exercise of power as is said to have been exerted here by mere assignment 
unratificd by the Senate. It is true that, in according recognition and in estab¬ 
lishing friendly relations with a foreign country, this Government speaks for 
all the forty-eight slates. But it was never true that recognition alters the 
substantive law of any stale or prescribes uniform slate law for the nationals 
of the recognized country. On the contrary, it docs not even secure for them 
equality of treatment in the several states, or equal treatment with citizens in 
any slate, save as the Consiitution demands it. Patsone v. Pcnnsslvania, 232 
U.'S. 138; Terrace v. Thompson, 263 U.S. 197; Clarke v. Deckehach, 274 
U.S. 392 and cases cited. Those are ends which can be achieved only by the 
assumption of some form of obligation expressed or fairly to be inferred from 
its words. 

Recognition, like treaty making, is a political act, and both may be upon 
terms and conditions. But that fact no more forecloses this Court, where it is 
called upon to adjudicate private rights, from inquiry as to what those terms 
and conditions are than it precludes, in like circumstances, a court’s ascertain¬ 
ing the true scope and meaning of a treaty. Of course, the national power may 
by appropriate constitutional means override the pow'cr of states and the rights 
of individuals. But, without collision between them, there is no such loss of 
power or impairment of rights, and it cannot be known whether state law and 
private rights collide w ith political acts expressed in treaties or executive agree¬ 
ments until their respective boundaries arc defined. 

It w^ould seem, therefore, that in deciding this case some inquiry should have 
been made to ascertain what public policy or binding rule of conduct w ith re¬ 
spect to state power and individual rights has been proclaimed by the recognition 
of the Soviet Government and the assignment of its claims to the United States. 
The mere act of recognition and the bare transfer of the claims of the Soviet 
Government to the United States can. of themselves, hardly be taken to have 
any such effect, and they can be regarded as intended to do so only if that pur¬ 
pose is made evident by their terms, read in the light of diplomatic exchanges 
between the two countries and of the surrounding circumstances. Even wiien 
courts deal with the language of diplomacy, some foundation must be laid for 
inferring an obligation where previously there was none, and some expression 
must be found in the conduct of foreign relations wiiich fairly indicates an in¬ 
tention to assume it. Otherwise, courts, rather than the executive, may shape 
and define foreign policy which the executive has not adopted. 

We are not pointed to anything on the face of the documents or in the 
diplomatic correspondence which even suggests that the United States was to 
be placed in a better position, with respect to the claim which it now asserts, 
than was the Soviet Government and nationals. Nor is there any intimation in 
them that recognition w^as to give to prior public acts of the Soviet Government 
any greater extraterritorial effect than attaches to such acts occurring after 
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recognition—acts which, by the common understanding of English and Ameri¬ 
can courts, are ordinarily deemed to be without extraterritorial force, and 
W'hich, in any event, have never before been considered to restrict the power of 
the states to apply their own rules of law' to foreign-owned property within their 
territory. As we decided in Guaniuty Trust Co, v. United States, supra, 304 
U.S. 143, and as the opinion of the Court now appears to concede, there is 
nothing in any of the relevant documents “to suggest that the United States was 
to acquire or exert any greater rights than its transferor or that the President 
by appropriate constitutional means override the power of states and the rights 
of the [New' 'V'ork] debtor with respect to any assigned claims, or that the United 
States, as assignee, is to do more than the Soviet Government could have done 
after diplomatic recognition—that is, collect the claims in conformity to local 
law." 

Recognition opens our courts to the recognized government and its nationals, 
see Guaranty 7'rust Co. v. United States, supra, 140. It accepts the acts of that 
government within its own territory as the acts of the sovereign, including its 
acts as a de ^acto gm ernment before recognition, see Underhill v. Hernandez, 
supra, 168 U.S. 2^0: Oetjen v. Central Leather Co,, supra, 246 U.S. 297; 
Ricaiid v. American Metal Co., supra, 246 U.S. 304. But, until now', recog¬ 
nition of a hireign government by this Government has never been thought to 
serve as a full faith and credit clause compelling obedience here to the laws 
and public acts of the recognized government with respect to property and 
transactions in this country. One could as well argue that by the Soviet Gov¬ 
ernment's recognition of our own Government, w'hich accompanied the trans¬ 
actions now under consideration, it had undertaken to apply in Russia the New' 
York law' applicable to Russian property in New York. Cf, Inyeiudd v. Olsen 

Co. supra, 273 U.S. 541; Pacific Ins, Co, v. Industrial Conun n, 306 U.S. 
493, 501-02. 

In Guaranty Trust Co. v. Lh.ited States, supra, this Court unanimously re¬ 
jected the contention that the recognition of the Soviet Government operated 
to curtail or impair rights derived from the application of slate laws and policy 
within the stale's own territory. It was argued by the Government that recog¬ 
nition operated retroactively, for the period of the dc facto government, to set 
aside rights acquired in the United States in consequence of this Government’s 
prior recognition of the Russian Provisional Government. This argument, we 
.said, p. 140, “ignores the distinction between the effect of our recognition of 
a foreign government with respect to its acts within its owm territory prior to 
recognition, and the effect upon previous transactions consummated here be¬ 
tween its predecessor and our own nationals. The one operates only to validate 
to a limited extent acts of a de facto government which by virtue of the recog¬ 
nition, has become a government de jure. But it does not follow that recog¬ 
nition renders of no effect transactions here with a prior recognized govern¬ 
ment in conformity to the declared policy of our own Government.” Even 
though the tw'o governments might have stipulated for alteration by this 
Government of its municipal law, and the consequent surrender of the rights of 
individuals, the substance of the Court’s decision was that such an abdication 
of domestic law and policy is not a necessary or customary incident of recog¬ 
nition or fairly to be inferred from it. No more can recognition be said to 
imply a deprivation of the constitutional rights of states of the Union, and of 
individuals arising out of their laws and policy, which are binding on the Fed- 
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cral Governnicnt except as the act of recognition is accompanied by some 
artirmative exercise of federal power which purports to set them aside. 

Nor can I find in the surrounding circumstances or in the history of the 
diplomatic relations of the two countries any basis for saying that there was 
any policy of either to give a different or larger effect to recognition and the 
assignment than would ordinarily attach to them. It is significant that the 
account of the negotiations published by the State Department {Establishment 
of Diplomatic Relations with the Union of Soviet Socialist RcpuhlicSy Eastern 
European Series No. 1), and the report of subsequent negotiations for adjust¬ 
ment of the claims of the two countries submitted to Congress by the Secretary 
of Stale (H. Rep. No. 865, 76th Cong., 1st Sess.) give no intimation of such 
a policy. Fiven the diplomatic correspondence between the two countries, of 
January 7, 1^)37, to which the opinion of the Court refers, and which occurred 
long after the United States had entered the Moscow Fire Insurance Company 
litigation, merely repeated the language of the assignment without suggesting 
that its purpose had been to override applicable state law. 

That the assignment after recognition had wide scope for application with¬ 
out reading into it any attempt to set aside our local laws and rights accruing 
under them is evident. It was not limited in its application to property alleged 
to be confiscated under the Soviet decrees, included in the assignment, by its 
terms, were all “amounts admitted to be due or that may be found to be due 
it (the Soviet Government], as the successor of prior Governments of Russia, 
or otherwise, from American nationals." It included claims of the prior gov¬ 
ernments of Russia, not arising out of confiscatory decrees, and also claims like 
that of the Russian Volunteer Fleet, growing out of our t)wn expropriation dur¬ 
ing the war of the property of Russian nationals. The assignment was far from 
an idle cerenn)ny if treated as transferring only the rights which it purports to 
assign. Large sums of money have already been collected under it and other 
amounts are in process of collection, without overturning the law of the slates 
where the claims have been asserted.”* 

At the time of the assignment, it was not known what position the courts of 
this country would take with respect to property here, claimed to have been 
confiscated by the Soviet decrees. But it must have been known to the two 
governments that the English courts notwithstanding British recognition of the 
Soviet Governnicnt, had refused to apply the Soviet decrees as affecting property 
located in England. Seci^wick Collins & Co. v. Rossia Insurance Co., supra; The 
Jupiter (No. .^), supra; In re Russian Batik for Foreign Trade, supra. It must 
also have been known that the similar views expressed by the New York courts 
before recognition with respect to properly situated in New York raised at least 
a strong possibility that mere recognition would not alter the result in that state. 
Sokolof] V. National City Bank, 239 N.Y. 158, 167-69, 145 N.E. 917; James 
6 l Co. V. Second Russian Ins. Co., 239 N.Y. 248, 257, 146 N.E. 369, Joint 
Stock Co. V. National City Bank, 240 N.Y. 368, 148 N.E. 552; Pctro:^radsky 
M. K. Bank v. National City Bank, 253 N.Y. 23, 29, 170 N.E. 479. The assign¬ 
ment plainly contemplated that this, like every other question affecting liability, 
was to be litigated in the courts of this country, since the assignment only pur- 

By .lunc 30, 1938, the sums collected by virtue of the Litvinov Assignment amounted 
to $1,706,443. Report of the Attorney General for p. 122. Other claims arc appar¬ 

ently still in litigation. See the Report for 1939, p. 99; also H. Rep. No. 865, 76lh Cong., 
1st Sess., p. 2. 
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ported to assign amounts admitted to be due or “that may be found to be due.” 
It was only in the courts where the debtor or the properly was located that the 
amounts assigned would normally be “found to be due.” Cf. United States v. 
Bank of New York Co., supra, 296 U.S. 463. 

By transferring claims of every kind, against American nationals, to the 
United States and leaving to it their collection, the parties necessarily remitted 
to the courts of this country the determination of the amounts due upon this 
Government's undertaking to report the amounts collected as “preparatory to a 
final settlement of the claims and counterclaims” asserted by the two govern¬ 
ments. They thus ended the necessity of diplomatic di.scussion of the validity of 
the claims, and so removed a probable source of friction between the two coun¬ 
tries. In all this, I can find no hint that the rules of decision in American courts 
were not to be those aflorded by the law customarily applied in those courts. 
But if it was the purpose of either government to override local law and policy 
of the states and to prescribe a dilTerent rule of decision from that hitherto 
recognized by any court, it would seem to have been both natural and needful 
to have expressed it in some form of undertaking indicating such an intention. 
The only obligation to be found in the assignment and its acknowledgment by 
the President is that of the United States, already mentioned, to report the 
amounts collected. This can hardly be said to be an undertaking to strike down 
valid defenses to the assigned claims. Treaties, to say nothing of executive 
agreements and assignments which are mere transfers of rights, have hitherto 
been construed not to override state law or policy unless it is reasonably evident 
from their language that such was the intention. Guaranty Trust Cfn v. United 
States, supra, 304 U.S. at 143; Todok v. Union State Bank, 281 U.S. 449, 454; 
Rocca V. Thompson, 223 U.S. 317, 329-34; Disconto Cesellsrhaft v. llmhreit, 
supra, 208 U.S. at 582; Pearl Assurance Co. v. Harrington, 38 F. Supp. 411, 
413-14; affirmed, 313 U.S. 549; Patsone v. Pennsylvania, 232 U.S. 138, 145- 
46; cf. Liverpool Ins. Co. v. Massachusetts, 10 Wall. 566, 568, 576-77. The 
practical consequences of the present decision would seem to be, in every case 
of recognition of a foreign government, to foist upon the executive the res|)onsi- 
bilily for subordinating domestic to foreign law in conflicts cases, whether in¬ 
tended or not, unless such a purpose is affirmatively disclaimed. 

Under our dual system of government, there are many circumstances in which 
the legislative and executive branches of the national government may, by affir¬ 
mative action expressing its policy, enlarge the exercise of federal authority and 
thus diminish the power which otherw-ise might be exercised by the states. It 
is indispensable to the orderly administration of the system that such alteration 
of powers and the consequent impairment of state and private rights should not 
turn on conceptions of policy which, if ever entertained by the only branch of 
the government authorized to adopt it, has been left uncxprc.s.sed. It is not for 
this Court to adopt policy, the making of which has been by the Constitution 
committed to other branches of the government. It is not its function to supply 
a policy where none has been declared or defined and none can be inferred.*' 

[Ed.: Roberts, J., concurred with Chief Justice Stone's divssenting opinion; Rccd 
find .fack.son, JJ. took no part in the consideration or decision of the case. C oncurring 
opinion of Frankfurter, J,, omitted.] 
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Editor’s Note: Recognition in Relation to Foreign Law and Acquired 
Rights. For a discussion of the effect to be given to acts of a recognized foreign 
State or government and the exception of public order, see below, pp. 404 ff. 

On the effect attributed to the Litvinoff Assignment, see State of Russia v. 
National City Bank (1934), 69 F. 2d 44; United States v. Belmont (1937), 
301 U.S. 324 (31 AJ.I.L., 537); Philip C. Jessup, “The Litvinoff Assignment 
and the Belmont Case/’ 31 A.J.LL. (1937) 481; Edwin Borchard, “Con¬ 
fiscations: Extraterritorial and Domestic,” id. 675; Steingut v. Guaranty Trust 
Co. (1944), 58 F. Supp. 623, affirmed as modiffed, (1947) 161 F. 2d 571; 
United States v. New York Trust Co. ( 1946), 75 F. Supp. 583; United States 
V. National City Bank, Steingut v. Same (1950), 90 F. Supp. 448; Guaranty 
Trust Co. V. United States (1938), 304 U.S. 126 (32 A.J.I.L., 848); Borchard, 
“Extralcrrilorial Confiscations,” 36 A.J.LL. (1942), 275; Jessup, “The Lil- 
vinoff Assignment and the Pink Case,” id., 282; United States v, Fink —A Re¬ 
appraisal," 48 Columbia I .R. (1948) 890, which concludes: “Did the Supreme 
Court in the Fink Case really intend to lay down the novel doctrine that the 
courts of a recognizing Slate must, in effect, accord full faith and credit to the 
laws of a recognized government purporting to alfect property situated within 
the recognizing Stale? Both the language of the Court's opinion and that of Chief 
Justice Stone's dissent lend some support to the view that this was the con¬ 
trolling rationale of the decision. . . . [However, the] case did not require 
and the courts have not regarded it as requiring that all decrees of a recognized 
foreign government be given extraterritorial effect. . . . The Fink and BeL 
mont cases do appear to have established that valid executive agreements w'ill 
be held to supersede inconsistent state law and policy . . 

See also Moscow Fire Insurance Co. v. Bonk of New York and Trust Co. 
(1939), 280 N.Y. 286, affirmed (1939), 309 U.S. 624; Vladikavkazky Ry. Co. 
V. New York Trim Co. (1934), 263 N.Y. 369; Lorentzen v. Lydden, [1942] 
2 K.B. 202, Annual Digest 1941-42, Case No. 34; Anderson v. N.V. Transan- 
dine Handelmaatschappij (1942), 289 N.Y. 9, 20, Annual Digest, 1941-42, 
Case No. 4; Bollock v.SociiUe Getuhale (1942), 33 N.Y.S. 2d 98(^ Annual 
Digest, 194J-42, Case No, 36; A/S Merilaid dc fV). v. Chase National Bank 
(1947), 71 N.Y.S. 2d 377; Alan R. Rado, “Czechoslovak Nationalization De¬ 
crees: Some International Aspects,” 41 A.J.J.I.. (1947), 795, 802 ff.; 41 
Columbia L.R. (1941 ), \Q11\A1 Columbia L.R. (1947), 1061; 1949 B.T./.L. 
All. 

Retroactivity of Recognition. In Oetjen v. Central Leather Co. (1918 ) 246 
U.S. 297, 302, the United States Supreme Court observed: “It is also the result 
of the interpretation by this court of the principles of international law that when 
a government which originates in revolution or revolt is recognized by the politi¬ 
cal department of our government as the de jure government of the country in 
which it is established, such recognition is retroactive in effect and validates all 
the actions and conduct of the government so recognized from the commence¬ 
ment of its existence. Williams v. Bruffy, 96 U.S. 176, 186; Underhill v. Hernan¬ 
dez, 168 U.S. 250, 253.” Commenting on this statement. Judge John Bassett 
Moore writes: “By no law, national or international, can such a statement be jus¬ 
tified; nor could any statement more vividly exemplify certain erroneous impres¬ 
sions lately prevailing. The supposition that recognition of any kind ‘validates all 
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the actions and conduct'of the government recognized is as startling as it is novel. 
Recognition 'validates' nothing. On the contrary, it opens the wnv to the diplo¬ 
matic controversion of the valTdity of any and all ‘actions and conduct that may 
be regarded as illegal." Moore, “The New Isolation,” 27 A.J.LL. (1933), 607, 
6\%\CoUccied Papers. VI, 478. 

In Guaranty Trust Co. v. United States (1938), 304 U.S. 126, 140, the 
Supreme Court discussed retroactivity as follows (per Stone, J.); 

The Government argues that recognition of the Soviet Govcrnnient, an action 
which for many purposes validated here that government's previous acts within its 
own territory, see Underhill v. Hernandez, IhS U.S. 250; Oetjen v. Central Leather 
Co., 246 U.S. 2^)1', Rieand v. American Metal Co., 246 U.S. 3(U; United States v. 
Belmont, 301 U.S. 324: Dou^zherty v. Lquitahlc Life Assurance Co., 266 N.Y. 71; 
Luther v. Sa\zor. [1921] 3 K.B. 532, operates to set at naught all the legal conse¬ 
quences of the prior recognition by the United States of the Provisional Govern¬ 
ment and its representatives, as though such recognition had never been accorded. 
This is tantamount to saving that the judgments in suits maintained here by the 
diplomatic representatives of the Provisional Government, valid when rendered, 
became invalid upon recognition of the Soviet Government. Ihe argument thus 
ignores the distinction between the elVect of recognition of a foreign government 
with respect to its acts within its own territory prior to recognition, anil the effect 
upon previous transactions consummated here between its pretlecessor and our own 
nationals. The one operates to validate to a limited extent acts of a de facto govern¬ 
ment which bv virtue of the recognition, has become a government de jure. But it 
does not follow that recognition renders of no effect transactions here with a prior 
recognized government in conformity to the declared policy of our own govern¬ 
ment, The very purpose of the recognition by our Government is that our nationals 
may be conclusively advised with what government they may safelv cair\ on busi¬ 
ness transactions and who its representatives are. If those transactions, valid when 
entered into, were to be disregarded after the later recognition of a successor gov¬ 
ernment, recognition would be but an idle ceremony, yielding none of the advan¬ 
tages of established diplomatic relations in enabling business transactions to pro¬ 
ceed, and affording no protection to our own nationals in carrying them on. 

So far as we arc advised no court has sanctioned such a doctrine. . . . We con¬ 
clude that the recognition of the Soviet Government left unaffected those legal 
consequences of the previous recognition of the Provisional Government and its 
representatives, which attached to action taken here prior to the later recognition. 

Sec also United States v. Curti.ss Aeroplane Co. (1943), 52 F. Supp, 328; 
Stein^nt v. Guaranty Trust Co. (1944), 58 F. Supp. 623, afrirmcd (1947), 161 
F. 2d 571; United States v. New York Trust Co. ( 1946), 75 F. Supp. 583; 
United States v. National City Bank, Steingut v. Same, 90 F. Supp, 448 (1950 ). 

The doctrine of the retroactivity of recognition is, writes Hyde, I, 184, “a 
judicial construction placed upon the conduct of the political department, rather 
than the enunciation of a rule of international law.” See J. Mervyn Jones, “The 
Retroactive Effect of the Recognition of States and Governments,” 1935 
B.YJ.L. 42-55; Jo.scph Nisot, “Is the Recognition of a Government Retroac¬ 
tive?,” 21 Canadian Bar R. (1943), 627-643; J. G. Hervey, Legal Effect oj 
Recognition in International Law (1928), 82-111; Lauterpacht, Recognition 
(1947) 59; Lauterpacht's Oppcnheim 7th cd. I, 144. 

In Boguslawski v. Gdynia-Ameryka Linie, |19501 1 K.B. 157, the King’s 
Bench Division held that recognition by the United Kingdom as of midnight 
July 5/6, 1945, of the Polish Provisional Government of National Unity formed 
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at Lublin on June 28, 1945, pursuant to decisions of the Yalta Conference, was 
not retroactive to June 28 so as to invalidate a salary agreement concluded in 
London on July 3, 1945, between the Polish Govcrnmenl'in-Exilc in London 
(acting for Polish shipping companies) and representatives of Polish oflicers’ 
and seamen's unions. I’he “certificate of recognition” signed by the British 
f oreign Secretary stated in part; 

L Up to and including midnight of July 5/6, 1945, His Majesty’s Government 
in the United Kingdom rccogni/cd the Polish (iovernment having its headquarters 
in London as being the Government of Ptdand and as from midnight of July 5 6, 
1945, His Majesty's Ciovernment in the United Kingdom recognized the Polish 
Provisional Government of National Unity as the Government of Poland, and as 
from that date ceased to recognize the former Polish Government having its head¬ 
quarters in London as being the Government of Poland. . . . 

3. 1 am advised that the question of the retroactive elfect of recognition of a 
government is a question of law for decision by the courts. 

In holding for plainlilTs against a shipping line which had pleaded the retro¬ 
activity of recognition as a defence, the court observed, per Finnemore, J., that 
although ’'recognition normally dates back to the time when the government is 
the lie facto government,” the commcndably precise certificate in this case 
clearly indicated that the recognition accorded July 5 6 '‘can have in this coun¬ 
try no retroactive cllect at all." hi 174-175. 
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Lehigh Valley Railroad Co. v. State of Russia 

United States, Circuit Court of Appeals, 

Second Circuit, 1927 

21 F. 2d 396 

In Error to the District Court of the United States for the Southern District of 
New York. 

Action No. 1 by the State of Russia against the Lehigh Valley Railroad Com¬ 
pany for breach of contract of carriage. Judgment for plaintilT. Defendant brings 
error. . . . 

Manton, Circuit Judge. The defendant in error has recovered a judgment 
against the plaintiff in error for loss of explosives and ammunition while in 
transit from the United States to Russia and while in its possession as carrier in 
its freight yards at Jersey City, N.J*. The loss is due to a fire and explosion occur¬ 
ring July 30,1916, and it is admitted that the fire was incendiary in its origin. The 
action by the defendant in error was instituted by the Russian government, and 
after the deposition of the then government of Russia, pursuant to an order 
granted, the action was continued in the name of the state of Russia. 

Eight carloads of high explosives were on the same railroad siding, and, 
separated by a single car, on the same siding were several cars of benzol and 
wet nitrocellulose; on an adjoining track were several cars of ammunition of 
cannon. In the same vicinity were eight other cars of ammunition of cannon, 
two cars of combination fuses, and another car of benzol. A fire started in a 
car of ammunition prior to the first explosion, which occurred on a barge in the 
North River, which barge was also loaded with explosives, and then another ex¬ 
plosion occurred in a car in the terminal. The barge was owned and operated 
by the Johnson Lighterage Company. After the fire started, no one, because of 
fear of the result that might follow from the explosive materials, attempted to 
put out the fire. Neither the railroad men, private detectives, nor the city firemen 
attempted to apply water or otherwise combat the fire, with one exception, a 
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crew of the railroad men, who succeeded in removing some cars to a place of 
safety. Some lost their lives in this act. The railroad company failed to maintain 
a locomotive at the Black Tom Terminal, and the engine used in removing these 
cars was brought 2 Vi miles from Communipaw yards. At the time there was 
in force regulation No. 1906, which provided that in case of fire, to protect 
cars marked by placards “Inflammable,” they should be quickly isolated. But 
in any case the explosions occurred before the engines arrived. Liability was 
imposed below because of the breach of the railroad’s obligation as a common 
carrier, as supplemented by the Carmack Amendment (49 USCA § 20), under 
the terms of the bills of lading issued. . . . 

At the outset the railroad company attacks the right of the defendant in error 
to maintain the suit, and to do so in the courts of the United States. The right to 
recover damages for breach of this carrier’s obligation became the property of 
the slate of Russia on July 30, 1916, when the loss occurred. The government 
was then the Russian Imperial Government. The right of a foreign government 
to sue is now well recognized. Oetjen v. Central Leather Co., 246 U.S. 297; 
The Sapphire, 78 U.S. (11 Wall.) 164. It is equally a settled rule of law that the 
foreign relations of our government are committed by the Constitution to the 
executive and legislative departments of our government, and what is done by 
such departments is not subject to judicial inquiry or decision. In re Cooper, 
143 U.S. 472; Williams v. Suffolk Ins. Co., 13 Pet. 420; United States v. Tabner, 
3 Wheal. 610; The Penza (D.C.) 277 F. 91. Who may be the sovereign de jure 
or dc facto of a territory is a political question; not judicial. Oetjen v. Central 
Leather Co., supra; Jones v. United States, 137 U.S. 212. The stale is a com¬ 
munity or assemblage of men, and the government the political agency through 
which it acts in inlcrnalional relations. State of Te.xas v. White, 7 Wall. 700; 
Cherokee Nation v. Georgia, 5 Pel. 52; Foulkc, International La\\\ Vol. 1, 
pp. 62, 82. 102, 192. The foreign stale is the true or real owner of its property, 
and the agency the representative of the national sovereignty. The Sapphire, 
supra: 'The Ro^dai (D.C.) 278 F. 294. 

On July 5, 1917, Mr. Boris Bakhcmetcff was recognized by our Stale De¬ 
partment as the accredited representative of the Russian government—the 
provisional Russian Government—as successor to the Imperial Russian Gov¬ 
ernment. He continued as such until July 30, 1922. At that dale he retired, 
and the custody of the properly of the Russian government, for which Bak- 
hcmclclT was responsible, was recognized by the State Department to vest in 
Mr. Ughcl, the financial attache of the Russian embassy. The Soviet govern¬ 
ment, which later secured control of the Russian government, was never recog¬ 
nized by our Slate Department, and ever since the diplomatic status with our 
government was never altered by the termination of the ambassador's duties. 
Therefore the provisional Russian government is the last that has been recog¬ 
nized, and after its ambassador retired its properly was considered by the Slate 
Department to vest in its financial attache. Prior to his retirement, and while the 
accredited ambassador, Mr. Bakhemeteff authorized the suits here considered, 
which were commenced July 23, 1918. 

Various preliminary attacks by motions to dismiss the complaint have been 
made, and the District Court has in each instance properly denied them, recog¬ 
nizing the principles of law referred to and their application to the fact that 
there'has been no change recognized in the government or agency for Russia by 
the political branches of our government. Mr. Ughet, by the State Department’s 
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determination, is entitled to the custody in the United States of the property of 
Russia, and as part of that duty he was authorized to continue the suits for the 
slate of Russia. This duty became obvious. It became important to avoid efforts 
to destroy the right of action as a basis of keeping its property, when motions to 
dismiss were made and delays occurred which would give rise to the bar of 
limitation to sue. The question of Mr. UghcLs power under his agency is gen¬ 
erally important, because of the change in name of the plaintiff in the action to 
the state of Russia in substitution of the Imperial Russian Government. We 
must judicially recognize that the state of Russia survives. 

Abatement of the action or a dismissal could only be sustained by reason 
of the nonexistence of the state, or the action of our government to no longer 
recognize the agency once accredited and never revoked. The action was 
properly started by an unquestioned agency. The attorneys and the agency thus 
employed were obliged to continue until some other government was recog¬ 
nized. It has been recognized that diplomatic agents of one state, while in an¬ 
other, may commence and maintain actions on behalf of their state while they 
are recognized as such. Republic oj Mexico v. De Aran^oiz, 12 N.Y. Sup. Ct. 
643. Proof of the agency or of the diplomat is dependent entirely upon the 
political fact of the recognition by the political department of the government. 
The courts may not independently make inquiry as to who should or should 
not be recognized. The argument of the plaintiff in error is directed entirely 
toward the court making its own investigation, in expectation that there would 
be some other government found, cither de facto or dc jure. This we may not 
do. Kennett v. Chambers, 14 How. 38; Agency of Canadian Car Co, v. Ameri¬ 
can Can Co. (C.C.A.) 258 F. 363; Russian Socialist Federated Republic v. 
Cihrario, 235 N.Y. 255. If it be a fact that there is a Russian Socialist Federated 
Republic now in charge of the government of Russia, it would bring no different 
result here. 

Where there is a change of government, foreign states must of necessity 
judge for themselves whether they will continue their accustomed diplomatic 
relations with the prince whom they choo.se to regard as the legitimate sovereign. 
Wheaton on International Law, p. 332. It matters little whether the recognized 
stale co-operates in it or not. Moore's Digest of International Law, vol. I, p. 73. 
It is for the executive and legislative departments to say in what relations any 
other country stands toward it. Courts of justice cannot make the decision. 
Agency of Canadian Car Co, v, American Can Co., supra; Moore’s Interna¬ 
tional Law, vol. 1, p. 63. Nor does the personal withdrawal of an ambassador 
affect the relations with the government. Hyde, International Law, vol. 1, p. 
731; Moore’s Digest, vol. 4, p. 437, And, unless the political department of our 
government has decided otherwise, the judiciary recognizes the condition of 
things with respect to another country which once existed, and is still sub¬ 
sisting because of no other recognition. Phillips v. Payne, 92 U.S. 130; The 
Ambrose Light (D.C.) 25 F. 412. 

“Changes in the government or the internal polity of a state do not as a rule 
affect its position in international law. A monarchy may be transformed into a 
republic, or a republic into a monarchy; absolute principles may be substituted 
for constitutional, or the reverse; but, though the government changes, the 
nation remains, with rights and obligations unimpaired.” Moore, Digest, vol. I, 
p. 249. 

The granting or refusal of recognition has nothing to do with the recognition 
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of the state itself. If a foreign state refuses the recognition of a change in the 
form of government of an old state, this latter does not thereby lose its recogni¬ 
tion as an international person. Oppenheim, Inicrnational Law, p. 120; Moore, 
Dif^cst, Vol. L p. 298. The suit did not abate by the change in the form of gov¬ 
ernment in Russia; the state is perpetual, and survives the form of its govern¬ 
ment. The Sapphire, supra. The recognized government may carry on the suit, 
at least until the new government becomes accredited here by recognition. 

The argument that the plainlitT in error may at some future time, if the 
Soviet regime is recognized by our government, be compelled to pay again 
what it is obliged to pay now, is fallacious. It is only the acts performed in its 
own territory that can be validated by the retroactive cfTect of recognition. 
Acts theretofore performed outside its own territory cannot be validated by 
recognition. The former are illustrated in Underhill v. Hernandez., 168 U.S. 
250, where the acts in question were performed in Venezuela; Oetjen v. Central 
Leather Co., supra, and Ricaud v. American Metal Co., 246 U.S. 304, where 
there were acts of confiscation in Mexico; and the English case of Luther v. 
Sailor, 119211 3 K.Fi. 532. acts performed in Russia. The latter are illustrated by 
Kennett v. Chambers, supra; U.S. v. Trumbull (D.C.) 48 F. 99; Ai^ency of 
Canadian Car Co. v. American Can Co., supra. 

Following these principles, we agree with the contention of the defendant 
in error that the state of Russia, as a plaintilT, may continue the prosecution 
through the agency vested in Mr. Ughet, and the plaintilT in error will be pro¬ 
tected as against any possible future claims of a subsequent recognized govern¬ 
ment of Ru.ssia, if payment be made as directed in this judgment. . . . 

Judgment anirmed, with costs. 


The Tinoco Arbitration 
Grkat Britain-Costa Rica, 1923 
18 A . J . I . L . (1924), 147 


Taft, Arbitrator. This is a proceeding under a treaty of arbitration between 
Great Britain and Costa Rica. The ratifications of the treaty were exchanged on 
March 7, 1923. ... 

In January, 1917, the Government of Costa Rica, under President Alfredo 
Gonzalez, was overthrown by Fredcrico Tinoco, the Secretary of War. Gon¬ 
zalez fled. Tinoco assumed power, called an election, and established a new 
constitution in June, 1917. His government continued until August, 1919, 
when Tinoco retired, and left the country. His government fell in September 
following. After a provisional government under one Barquero, the old con¬ 
stitution was restored and elections held under it. The restored government is a 
signatory to this treaty of arbitration. 

On the 22d of August, 1922, the Constitutional Congress of the restored 
Costa Rican Government passed a law knowm as Law of Nullities No. 41. It 
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invalidated all contracts between the executive power and private persons, 
made with or without approval of the legislative power between January 27, 
1917 and September 2, 1919, covering the period of the Tinoeo government. 
It also nullified the legislative decree No. 12 of the Tinoeo government, dated 
June 28, 1919, authorizing the issue of the fifteen million colones currency 
notes. The colon is a Costa Rican gold coin or standard nominally equal to 
forty-six and one-half cents of an American dollar, but it is uncoined and the 
exchange value of the paper colon actually in circulation is much less. The 
Nullities Law also invalidated the legislative decree of the Tinoeo government 
of July 8, 1919, authorizing the circulation of notes of the nomination of 1,000 
colones, and annulled all tran.sactions with such colones bills between holders 
and the state, directly or indirectly, by means of negotiation or contract, if 
thereby the holders received value as if they w'crc ordinary bills of current issue. 

The claim of Great Britain is that the Royal Bank of Canada and the Central 
Costa Rica Petroleum Company arc Britain corporations whose shares are 
owmed by British subjects; that the Banco Internacional of Costa Rica and the 
Government of Costa Rica are both indebted to the Ro) al Bank in the sum of 
998,000 colones, evidenced by 998,000 colones bills held by the Bank; that 
the Cenirai Costa Rica Petroleum Company owns, by due assignment, a grant 
by the Tinoeo government in 1918 of the right to explore for and exploit oil 
deposits in Costa Rica, and that both the indebtedness and the concession have 
been annulled without right by the Law of Nullities and should be c.xcepted 
from its operation. She asks an aw'ard that she is entitled on behalf of her sub¬ 
jects to have the claim of the bank paid, and the concession recognized and 
given cfi'cct by the Costa Rican Government. 

The Ciovcrnment of Costa Rica denies its liability for the acts or obliga¬ 
tions of the Tinoeo government and maintains that the Law of Nullities was 
a legitimate exercise of its legislative governing power. It further denies the 
validity of such claims on the merits, unaffected by the Law of Nullities. 

It is convenient to consider first the general objections to both claims of 
Great Britain, urged by Costa Rica, and then if such general objections can¬ 
not prevail, to consider the merits of each claim and Costa Rica's special de¬ 
fenses to it. 

Coming now to the general issues applicable to both claims, Great Britain 
contends, first, that the Tinoeo government was the only government of Costa 
Rica dc facto and dc jure for two years and nine months; that during that time 
there is no other government disputing its sovereignty, that it was in peaceful 
administration of the whole country, with the acquiescence of its people. 

Second, that the succeeding government could not by legislative decree avoid 
responsibility for acts of that government affecting British subjects, or appro¬ 
priate or confiscate rights and property by that government except in violation 
of international law; that the Act of Nullities is as to British interests, therefore 
itself a nullity, and is to be disregarded, with the consequence that the contracts 
validly made with the Tinoeo government must be performed by the present 
Costa Rican Government, and that the property which has been invaded or 
the rights nullified must be restored. 

To these contentions the Costa Rican Government answers: First, that the 
Tinoeo government was not a de facto or de jure government according to the 
rules of international law. This raises an issue of fact. 

Second, that the contracts and obligations of the Tinoeo government, set up 
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by Great Britain on behalf of its subjects, are void, and do not create a legal 
obligation, because the government of Tinoco and its acts were in violation of 
the constitution of Costa Rica of 1871. 

Third, that Great Britain is estopped by the fact that it did not recognize 
the Tinoco government during its incumbency, to claim on behalf of its sub¬ 
jects that Tinoco’s was a government which could confer rights binding on its 
successor. . . . 

[The court then cites, inter alia, Borchard, The Diplomatic Protection of 
Citizens A broad (1915), 206-207: ] 

A general government dc facto, having completely taken the place of the regu¬ 
larly constituted authorities in the state, binds the nation. So far as its international 
obligations are concerned, it represents the state. It succeeds to the debts of the 
regular government it has displaced, and transmits its own obligations to succeeding 
titular governments. Its loans and contracts bind the state, and the .state is responsi¬ 
ble for the governmental acts of the de facto authorities. In general its treaties arc 
valid obligations of the state. It may alienate the national territory, and the judg¬ 
ments of its courts are admitted to be effectivc after its authority has ceased. An 
exception to thc.se rules has occasionally been noted in the practice of some of the 
states of Latin-America, which declare null and void the acts of a usurping de facto 
intermediary government when the regular government it has displaced succeeds 
in restoring its control. Nevertheless, acts validly undertaken in the name of the state 
and having an international character cannot lightly be repudiated, and foreign gov¬ 
ernments generally insist on their binding force. The legality or constitutional 
legitimacy of a de facto government is without importance internationally so far as 
the matter of representing the state is concerned. . . . 

First, what arc the facts to be gathered from the documents and evidence 
submitted by the two parties as to the de facto character of the Tinoco govern¬ 
ment? 

In January, 1917, Frcdcrico A. Tinoco was Secretary of War under Alfredo 
Gonzalez, the then President of Costa Rica. On the ground that Gonzalez was 
seeking re-election as President in violation of a constitutional limitation, 
Tinoco used the army and navy to seize the government, assume the provisional 
headship of the Republic and become Comrnander-in-Chief of the army. Gon¬ 
zalez look refuge in the American Legation, thence escaping to the United 
States. Tinoco constituted a provisional government at once and summoned 
the people to an election for deputies to a constituent assembly on th^ first of 
May, 1917. At the same lime he directed an election to take place for the Presi¬ 
dency and himself became a candidate. An election was held. Some 61,000 
votes were cast for Tinoco and 259 for another candidate. Tinoco then was 
inaugurated as the President to administer his powers under the former con¬ 
stitution until the creation of a new one. A new constitution was adopted June 
8, 1917, supplanting the constitution of 1871. For a full two years Tinoco and 
the legislative assembly under him peaceably administered the affairs of the 
Government of Costa Rica, and there was no disorder of a revolutionary char¬ 
acter during that interval. No other government of any kind asserted power in 
the country. The courts sat. Congress legislated, and the government was duly 
administered. Its power was fully established and peaceably exercised. The 
people seemed to have accepted Tinoco’s government with great good will 
when it came in, and to have welcomed the change. Even the committee of the 
existing government, which formulated and published a report on May 29, 
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1920, directing the indictment of President Tinoco for the crime of military 
revolution and declaring the acts of his regime as null and void and without 
legal value, used this language. 

Without having a constitution to establish the office of President and determine 
his functions, and even to indicate the period for which he was to be elected, the 
election was held by the sole will of the person who was violently exercising the 
executive power. And as was natural, the election fell to the same Mr. Tinoco, and, 
sad to relate, the country applauded! The act, therefore, of decreeing that said 
election should be held under such conditions is contrary to the most rudimentary 
principles of political law. 

The quotation is only important to show the fact of the then acquiescence 
of the people in the result. Though Tinoco came in with popular approval, 
the result of his two years’ administration of the law was to rouse opposition 
to him. Conspiracies outside of the country were projected to organize a force 
to attack him. But this did not result in any substantial conflict or even a nom¬ 
inal provisional government on the soil until considerably more than two 
years after the inauguration of his government, and did not result in the estab¬ 
lishment of any other real government until September of that year, he having 
renounced his Presidency in August preceding, on the score of his ill health, 
and withdrawn to Europe. The truth is that throughout the record as made by 
the case and counter case, there is no substantial evidence that Tinoco was not 
in actual and peaceable administration without resistance or conflict or con¬ 
test by anyone until a few months before the lime w'hcn he retired and resigned. 

Speaking of the resumption of the present government, this passage occurs in 
the argument on behalf of Costa Rica: 

Powerful forces in Costa Rica were opposed to Tinoco from the outset, but his 
overthrow by ballot or unarmed opposition was impossible and it was equally im- 
po.ssiblc to organize armed opposition against him in Costa Rican territory. 

It is true that action of the supporters of those seeking to restore the former 
government was somewhat delayed by the influence of the United States with 
Gonzalez and his friends against armed action, on the ground that military 
disturbances in Central America during the World War would be prejudicial 
to the interests of the Allied Powers. It is not important, however, what were 
the causes that enabled Tinoco to carry on his government effectively and 
peaceably. The question is, mu.st his government be considered a link in the 
continuity of the Government of Costa Rica? I must hold that from the evi¬ 
dence that the Tinoco government was an actual sovereign government. 

But it is urged that many leading Powers refused to recognize the Tinoco 
government, and that recognition by other nations is the chief and best evi¬ 
dence of the birth, existence and continuity of succession of a government. 
Undoubtedly recognition by other Powers is an important evidential factor 
in establishing proof of the existence of a government in the society of nations. 
What are the facts as to this? The Tinoco government was recognized by Bolivia 
on May 17, 1917; by Argentina on May 22, 1917; by Chile on May 22, 1917; 
by Haiti on May 22, 1917; by Guatemala on May 28, 1917; by Switzerland 
on June 1, 1917; by Germany on June 10, 1917; by Denmark on June 18, 
1917; by Spain on June 18, 1917; by Mexico on July 1, 1917; by Holland 
on July 11, 1917; by the Vatican on June 9, 1917; by Colombia on August 9, 
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1917; by Austria on August 10, 1917; by Portugal on August 14, 1917; by 
El Salvador on September 12, 1917; by Roumania on November 15, 1917; 
by Brazil on November 28, 1917; by Peru on December 15, 1917; and by 
Ecuador on April 23, 1917. 

What were the circumstances as to the other nations? . . . 

Probably because of the leadership of the United States in respect to a mat¬ 
ter of this kind, her then Allies in the war, Great Britain, France and Italy, 
declined to recognize the Tinoco government. Costa Rica was, therefore, not 
permitted to sign the Treaty of Peace at Versailles, although the Tinoco gov¬ 
ernment had declared war against Germany. . . . 

The non-recognition by other nations of a government claiming to be a 
national personality, is usually appropriate evidence that it has not attained 
the independence and control entitling it by international law to be classed as 
such. But when recognition vel non of a government is by such nations deter¬ 
mined by inquiry, not into its de facto sovereignty and complete governmental 
control, but into its illegitimacy or irregularity of origin, their non-recognition 
loses something of evidential weight on the issue with which those applying 
the rules of international law are alone concerned. What is true of the non¬ 
recognition of the United States in its bearing upon the existence of a de facto 
government under Tinoco for thirty months is probably in a measure true of 
the non-recognition by her Allies in the European War. Such non-recognition 
for any reason, however, cannot outweigh the evidence disclosed by this 
record before me as to the de facto character of Tinoco’s government, according 
to the standard set by international law. 

Second, It is ably and earnestly argued on behalf of Costa Rica that the 
Tinoco government cannot be considered a de facto government, because it 
was not established and maintained in accord with the constitution of Costa 
Rica of 1871. To hold that a government which establishes itself and main¬ 
tains a peaceful administration, with the acquiescence of the people for a sub¬ 
stantial period of time, does not become a de facto government unless it con¬ 
forms to a previous constitution would be to hold that within the rules of in¬ 
ternational law a revolution contrary to the fundamental law of the existing 
government cannot establish a new government. This cannot be, and is not, 
true. The change by revolution upsets the rule of the authorities in power 
under the then existing fundamental law, and sets aside the fundamental law 
in so far as the change of rule makes it necessary. To speak of a revolution 
creating a de facto government, which conforms to the limitations of the old 
constitution is to use a contradiction in terms. The same government continues 
internationally, but not the internal law of its being. The issue is not whether 
the new government assumes power or conducts its administration under con¬ 
stitutional limitations established by the people during the incumbency of the 
government it has overthrown. The question is, has it really established itself 
in such a way that all within its influence recognize its control, and that there 
is no opposing force assuming to be a government in its place? Is it discharg¬ 
ing its functions as a government usually does, respected within its own juris¬ 
diction? 

Reference is further made, on behalf of Costa Rica, to the Treaty of Wash¬ 
ington, December 20, 1907, entered into by the [five] Republics of Central 
America, in which it was agreed that “the governments of the contracting 
parties will not recognize any one who rises to power in any of the five repub- 
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lies in consv^ciiience of a coup d'etat or by a revolution against a recognized 
government until the representatives of the people by free elections have re¬ 
organized the country in constitutional form.” ^ 

Such a treaty could not affect the rights of subjects of a government not a 
signatory thereto, or amend or change the rules of international law in the 
matter of de facto governments. Their action under the treaty could not be 
of more weight in determining the existence of a de facto government under 
Tinoco than the policy of the United States, already considered. Moreover, it 
should be noted that all the signatories to the treaty but Nicaragua manifested 
their conviction that the treaty requirement had been met in the case of the 
Tinoco government, by recognizing it after the adoption of the constitution 
of 1917 and the election of Tinoco. 

Third, It is further objected by Costa Rica that Great Britain by her failure 
to recognize the Tinoco government is estopped now to urge claims of her 
subjects dependent upon the acts and contracts of the Tinoco government. 
The evidential weight of such non-recognition against the claim of its de facto 
character I have already considered and admitted. The contention here goes 
further and precludes a government which did not recognize a de facto gov¬ 
ernment from appearing in an international tribunal in behalf of its nationals 
to claim any rights based on the acts of such government. 

To sustain this view a great number of decisions in English and American 
courts arc cited to the point that a municipal court cannot, in litigation be¬ 
fore it, recognize or assume the de facto character of a foreign government 
which the executive department of foreign affairs of the government of which 
the court is a branch has not recognized. This is clearly true. It is for the execu¬ 
tive to decide questions of foreign policy and not courts. It would be most un¬ 
seemly to have a conflict of opinion in respect to foreign relations of a nation 
between its department charged with the conduct of its foreign alTairs and its 
judicial branch. But such cases have no bearing on the point before us. Here 
the executive of Great Britain takes the position that the Tinoco government 
which it did not recognize, was nevertheless a de facto government that could 
create rights in British subjects which it now seeks to protect. Of course, as 
already emphasized, its failure to recognize the de facto government can be 
u.sed against it as evidence to disprove the character it now attributes to that 
government, but this does not bar it from changing its position. Should a case 
arise in one of its own courts after it has changed its position, doubtless that 
court would feel it incumbent upon it to note the change in its further rulings. 

Precedents in American arbitrations are cited to show that an estoppel like 
the one urged docs arise. They are Schultzs Case (Moore, International Arbi¬ 
trations, III, 2973), Jansons Case (id. 2902), and Jarvis's Case (Ralston, 
Venezuela Arbitrations, 150). In the opinions of these cases delivered by 
American commissioners, there are expressions sustaining the view that the 
bar of an estoppel exists, but an examination shows that no authorities are 
cited and no arguments are made in support of the view. Moreover, the array 
of facts in the cases was conclusive against the existence of a de facto govern¬ 
ment, and the expressions were unnecessary to the conclusion. . . . 

I do not understand the arguments on which an equitable estoppel in such 

1 [Ed.: A simihir provision is made in Article 2 of the Central American Treaty of 
Peace and Amity signed February 7, 1923. Hudson, International Leaisiation, II, 903.J 
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case can rest. The failure to recognize the cle facto government did not lead 
the succeeding government to change its position in any way upon the faith of 
it. Non-recognition may have aided the succeeding government to come into 
power; but subsequent presentation of claims based on the de facto existence 
of the previous government and its dealings docs not work an injury to the suc¬ 
ceeding government in the nature of a fraud or breach of faith. An equitable 
estoppel to prove the truth must rest on previous conduct of the person to be 
estopped, which has led the person claiming the estoppel into a position in 
which the truth will injure him. There is no such case here. 

There are other estoppels recognized in municipal law than those which rest 
on equitable considerations. They arc based on public policy. It may be urged 
that it would be in the interest of the stability of governments and the orderly 
adjustment of international relations, and so a proper rule of international law, 
that a government in recognizing or refusing to recognize a government claim¬ 
ing admission to the society of nations should thereafter be held to an attitude 
consistent with its deliberate conclusion on this issue. Arguments for and 
against such a rule occur to me; but it suffices to say that I have not been cited 
to text writers of aiilhorily or to decisions of significance indicating a general 
acquiescence of nations in such a rule. Without this, it cannot be applied here 
as a principle of international law. 

It is urged that the subjects of Great Britain knew of the policy of their home 
government in refusing to recognize the Tinoco regime and cannot now' rely 
on protection by Great Britain. This is a question solely between the home 
government and its subjects. That government may take the course which the 
United Slates has done and refuse to use any diplomatic offices to promote such 
claims and thus to leave its nationals to depend upon the sense of justice of 
the existing Costa Rican Government, as they were warned in advance w'ould 
be its policy, or it may change its conclusion as to the de facto existence of the 
Tinoco government and offer its subjects the protection of its diplomatic inter¬ 
vention, It is entirely a question betw^een the claimants and their own govern¬ 
ment. It should be noted that Great Britain issued no such w^arning to its sub¬ 
jects as did the United States to its citizens in this matter. . . . 

[The court then examined and rejected a “Calvo clause'’ plea in abatement 
set up by Costa Rica, held that the concession was invalid even under the 
Tinoco Constitution of 1SH7 and therefore the decree of the succeeding gov¬ 
ernment had worked no injury to Great Britain. As to the validity of the 998,- 
000 colones bills the court held that the Law of Nullities would work no in¬ 
jury of which Great Britain could complain if Costa Rica assigned her interest 
in certain sums to the Royal Bank of Canada. The award was thus “partly 
in favor of one [party] and partly in favor of the other."] 
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United States (George W. Hopkins Claim) v. 
United Mexican States 

United States-Mexico, General Claims Commission, 

1926 


Opinions of Commissioners (1927), 42 


I By the Commission, Van Vollfnhoven, Parker, MacGregor.] This case 
is before this Commission oh the Mexican Agenfs motion to dismiss. 

1. It is put forward by the United States of America on behalf of George 
W. Hopkins, who was born and has ever remained an American national. 
The claim is based on six postal money orders aggregating 1,013.40 pesos al¬ 
leged to have been purchased by the claimant from the Mexican Government 
at its posloftices of Mazatlan, Sinaloa, and Guaymas, Sonora, between April 
27, 1914, and June 8, 1914, inclusive. It is alleged that all of these money or¬ 
ders were in due time presented to the Mexican authorities and payment was 
refused by them. The ground of the motion to dismiss is that these money 
orders were issued by the Huerta administration, which was illegal, that the 
acts of such administration did not bind Mexico, and that therefore these 
orders can not be made the basis of a claim before this Commission against 
the United Mexican States. 

2. In considering the character and the status of the Huerta regime this 
international tribunal will look to the substance rather than its form, a sub¬ 
stance which is not diflicult to discover notwithstanding the flimsy garb of 
constitutional power under which it undertook to masquerade. There is no 
room to doubt but that the assumption of pow'er by Huerta was pure usurpa¬ 
tion. From being the military commander of the capital, charged with the pro¬ 
tection of the Administration of President Madcro against the revolutionary 
activities of Generals Reyes and Diaz to overthrow it, Huerta went over to 
Madero's enemies (February 18, 1913); he declared himself provisional presi¬ 
dent while Madero lawfully was in power (February 18, 1913, at 2 p. m. and 
9 p. M.) ; he imprisoned both President Madcro and Vice-President Bino Suarez 
and compelled them to tender their resignations (February 19, 1913, about 8 
a. m.); he forced the provisional acting president, Lascurain, to appoint him, 
Huerta, the ranking minister in office (February 19, 1913, at 10 a. m.), and 
immediately thereafter forced him to resign (February 19, 1913, at 11 a. m.); 
he had his arbitrary acts confirmed by a congress from which his antagonists 
had fled and which could not muster a quorum (February 19, 1913, at 11:20 
A. m.); and he contrived to procure recognition in some quarters as the con¬ 
stitutional provisional president through the suppression of press news so that 
the manner of his forcibly seizing the reins of government should not be known. 
The supreme court felicitated Huerta on his assuming office prior to the as¬ 
sassination of Madcro and his associates and before the court could have known 
of the methods used to seize the office. The governors of the States which 
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recognized Huerta were, most of them, either the partisans of Reyes and Diaz 
with whom Huerta conspired or had been placed in power by Huerta directly 
after the state stroke. It is not for an international tribunal to assume that events 
so abhorrent as these are only to be viewed from their “legal” aspect and that 
uncovering the real facts means an intrusion of “moral” or “sentinientar’ con¬ 
siderations on the sacred ground of law. Nor is there reason for alleging that 
in so judging the Commission infringes upon Mexico’s sovereignty over its 
domestic allairs, for the Mexican Government itself, through its Agency, in¬ 
vites the Commission to do so. 

3. Before considering the question of the validity or nullity of acts done by 
or contracts entered into with a government administration of this character 
it is necessary to state at once the impossibility of treating alike all acts done 
by such an administration or all transactions entered into by an individual with 
it. There seems to be a tendency both in jurisprudence and in literature to do 
so. to declare that all acts of a given administration, the legality of which is 
doubtful, must have been either valid or void. Facts and practice, however, 
point in a dilTerent direction. 

4. The greater part of governmental machinery in every modern country is 
not alTectcd by changes in the higher administrative oflicers. The sale of postage 
stamps, the registration of letters, the acceptance of money orders and tele¬ 
grams (where post and telegraph are government services), the sale of railroad 
tickets (where railroads arc operated by the government), the registration of 
births, deaths, and marriages, even many rulings by the police and the collection 
of several types of taxes, go on, and must go on, without being alTecied by new 
elections, government crises, dissolutions of parliament, and even state strokes. 
A resident in Mexico who cleans the government bureaus or pays his school 
fee to the administration does not and cannot take into consideration the regu¬ 
larity or even legality of the present administration and the present congress; 
his business is not one with personal rulers, not one with a specific administra¬ 
tion, but one with the government itself in its unpersonal aspect. 

5. The difficulty of distinguishing between the government itself and the 
administration of that government ari.ses at the point where the voluntary deal¬ 
ings and relations bctw'een the individual and the government agencies as¬ 
sume a personal character in support of the particular agencies administering 
the government for the time being. To this class belong voluntary undertakings 
to provide a revolutionary administration with money or arms or munitions 
and the like. But the ordinary agencies, departments, and bureaus of the gov¬ 
ernment must continue to function notwithstanding its principal administra¬ 
tive offices may be in the hands of usurpers, and in such a case the sale and de¬ 
livery to these ncces.sary and legitimate agencies of supplies, merchandise, and 
the like, to enable the government itself in its unpcrsonal aspect to function is 
a very dilTerent transaction from one having for its object the support of an 
individual or group of individuals seeking to maintain themselves in office. 
The character of each transaction must be judged and determined by the facts 
of the particular case. 

6. A similar distinction arises in the field of international law. Inhere are, on 
one side, agreements and understandings between one nation and another 
changing or even subverting its rulers, which arc clothed with the character 
of a free choice, a preference, an approval, and which obviously undertake to 
bear the risks of such a choice. There are, on the other hand, many transactions 
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lo which this character is alien. Embassies, legations, and consulates of a nation 
in unrest will practically continue their work in behalf of the men who are in 
control of the capital, the treasury, and the foreign office—whatsoever the 
relation of these men to the country at large may be. Embassies, legations, and 
consulates of foreign nations in such capital will practically discharge their 
routine duties as theretofore, without implying thereby a preference in favor 
of any of the contesting groups or parties. International payments (for a postal 
union, etc. ) will be received from such government; delegates lo an interna¬ 
tional conference will often be accepted from such government. Between the 
two extremes here also there is a large doubtful zone, in which each case must 
be judged on its merits. 

7. Facts and practice, as related to the Huerta administration in Mexico, il¬ 
lustrate the necessity of a cleavage in determining the validity or nullity of its 
acts. 

8. In the field of international relations the distinction is apparent. Where 
preexisting relations with government agencies continued under such circum¬ 
stances as not to imply either approval or disapproval of the new administra¬ 
tion or recognition of its authority, these transactions must be treated as gov¬ 
ernment transactions and binding on it as such rather than transactions had 
with a particular administration. The routine diplomatic and consular business 
of the nation continued to be transacted with the agencies assuming to act for 
the government and which were in control of the foreign office, the treasury, 
and the embassies, legations, and consulates abroad. Even the United States, 
though placing its stamp of disapproval in the most unmistakable manner on 
the act of Huerta in usurping authority, kept its embassy in Mexico City open 
for the transaction of routine business, entrusting it to a charge d’affaires, and 
maintained its consulates throughout Mexico. Such relations, so maintained 
were entirely unpersonal; they constituted relations with the United Mexican 
,Statcs, with its Government as such, without respect lo the status of the indi¬ 
vidual assuming to act for the Government. 

9. This distinction was recognized in the decisions made by the Carranza 
administration as lo the legality of the acts of the Huerta administration. Such 
acts as the registration of births, deaths, and marriages were practically undis¬ 
turbed, because they were performed in the orderly functioning of the govern¬ 
ment quite independent of the recognition or non-recognition of the individ¬ 
uals exercising authority. These were impersonal acts of the Government itself 
as an abstract entity. It does not matter for the present argument, and it is not 
for the Commi.ssion lo decide, whether the terms of the Carranza decree of 
July 11, 1916, are or are not in all things lo be commended; it is noticed here 
only to point out that it recognized the distinction between transactions with 
and by the Ciovernment itself and transactions with and by the Huerta admin¬ 
istration. . . . 

11. It is clear that the sale by the Mexican Government to and the purchase 
by the claimant Hopkins of postal money orders falls within the category of 
purely government routine having no connection with or relation to the in¬ 
dividuals administering the Government for the time being. The facts as de¬ 
veloped in the memorial and the briefs, which are not contested by the Mexi¬ 
can Agent, aptly illustrate the necessity of the distinction here made between 
acts of the Huerta administration in its personal character and acts of the 
Government itself in its unpcrsonal character. From the facts so developed it 
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appears that at the very time these postal money orders were issued the greater 
part of the States of Sonora and Sinaloa, from which they issued, was domi¬ 
nated by Carranza as First Chief of the Constitutional Army, while the City 
of Mexico, on which the orders were drawn, was dominated by lluerta. Yet 
the postofTices in these two Slates under the domination of Carranza continued 
to issue money orders of the United Mexican Slates upon the postmaster in 
the Federal District of Mexico. In other cases that have been submitted to this 
Commission it is apparent that the Government agencies functioning under 
the Huerta administration continued to carry out obligations under preexist¬ 
ing contracts and otherwise functioned without reference to the change in 
administration. It also appears that when Huerta seized the reins of government 
which in his capacity as provisional president he undertook to administer 
he did not change the Government machinery as it had been set up under 
President Madero, which continued to operate in all its parts in the service of 
the people, and the great majority of the personnel of all of the bureaus and 
agencies of the Government remained unchanged and continued to discharge 
their duties to and in the name of Mexico. At no lime did the Government 
machinery cease to function, notwithstanding the change in the personnel of 
some members of its executive branch. To the extent that this machinery acted 
in the discharge of its usual and ordinary functions or to the extent that it 
received benefits from transactions of an unusual nature, Mexico is bound. 

12. But it by no means follows that if the contracts of the claimant Hopkins, 
evidenced by postal money orders, should be treated as contracts with the 
Huerta administration in its personal aspects Mexico is not bound by such 
contracts. The question then arises. How far can an administration which seizes 
the reins of government by force and is illegal in its inception bind the nation? 
It will be borne in mind that an administration of illegal origin either operates 
directly on the central authority by seizing, as Huerta did, the reins of the gov¬ 
ernment, displacing the regularly constituted authorities from their seats of 
power, forcibly occupying such seats, and extending its influence from the 
center throughout the nation; or it comes into being through attacking the 
existing order from without and step by step working toward the center. The 
acts of an organization of the latter type become binding on the nation as of 
the date territory comes under its domination and control conditioned upon its 
ultimate success. The binding force of such acts of the Huerta administration 
as partook of the personal character as contradistinguished from the Govern¬ 
ment itself will depend upon its real control and paramountcy at the lime of 
the act over a major portion of the territory and a majority of the people of 
Mexico. As long as the Huerta regime was in fact the master in the administra¬ 
tion of the affairs of the Government of Mexico its illegal origin did not defeat 
the binding force of its executive acts. (Award of 1901 in the Dreyfus Case be¬ 
tween France and Chile, Dcscamps et Renault, Recucil iniernational des trades 
du XX' siecle, on, 1901, 394.) Once it had lost this control, even though it had 
not been actually overthrown, it would not be more than one among two or 
more factions wrestling for power as between themselves. Even while still in 
possession of the capital and therefore dominating the foreign oificc, the treas¬ 
ury, and Mexico’s representatives abroad, its acts of a personal nature could 
not ordinarily bind the nation from the moment it apparently was no longer 
the real master of the nation. It is unnecessary in this case for the Commission 
to determine the exact lime between February, 1913, and July, 1914, the turn- 
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ing point was reached in the ebbing power of Huerta. During the months of 
February (last hall ), March, and April, 1913, Huerta’s power was paramount 
in the north, the center, and the south of Mexico notwithstanding uprisings in 
several states. The Huerta administration was not accorded recognition by any 
foreign government after June 1, 1913. During the period from January to 
July, 1914, inclusive, Huerta’s power rapidly diminished, and it is not improb> 
able that the alleged insult olTered the American Flag in March, 1914, result¬ 
ing in America’s military occupation of Veracruz was an unsuccessful endeavor 
on his part to turn the tide in his favor by appealing to the Mexican people to 
rally to his support against a foreign “enemy” (?) It therefore follows that in 
every case submitted to this Commission in which acts of the Huerta adminis¬ 
tration in its personal aspect arc involved the Commission must consider the 
particular facts in that case and decide upon the actual binding force upon the 
Mexican Nation of such acts. . . , 

14. From the foregoing the Commission concludes that Hopkins’ contracts 
are unafYcctcd by the legality or illegality of the Huerta administration as such, 
that thev hind the Government of Mexico, that they have not been nullihed by 
any decree issued by Carranza, and that they have not been and can not be nulli¬ 
fied by any unilateral act of the Government of Mexico. 

15. Has the American Government forfeited its right to espouse Hopkins' 
claim because in 1913 it warned its citizens against the “usurper” Huerta and 
never recognized his administration? The Commission holds that such warn¬ 
ings and such failure to recognize the Huerta administration can not alTect 
the vested rights of an American citizen or act as an estoppel of the right of 
the American Government to espouse the claim of such citizen before this 
Commission. (See the award of Honorable William H. Taft, Sole Arbitrator 
between Great Britain and Costa Rica, October 18, 1923, reported in 18 
A.JJ.L., at pages 155-157.) The position assumed by the American Gov¬ 
ernment under the administration of President Wilson was purely political 
and was binding, even on that administration, only so long as it was not modi¬ 
fied. It was an executive policy, which, so long as it remained unmodified and 
unrevoked, would close to the American Government the avenue of diplomatic 
interposition and intervention with the Huerta administration. It temporarily, 
therefore, rendered this remedy—diplomatic interposition or intervention— 
unavailable to an American citizen but it did not affect a vested right of such 
citizen. But non-recognition of the Huerta administration by the American 
Government under the Wilson administration was not dependent upon Huerta's 
paramountcy in Mexico, It meant that, even if it were paramount, it came 
into power through force by methods abhorrent to the standards of modern 
civilization, that it was not “elected by legal and constitutional means,” and 
hence, while the Government of Mexico continued to exist and to function, 
its administration was not entitled to recognition. . . . 

16. If it be urged that under the provisions of the Treaty of 1923 as con¬ 
strued by this Commission the claimant Hopkins enjoys both rights and 
remedies against Mexico which it withholds from its own citizens under its 
municipal laws, the answer is that it not infrequently happens that under the 
rules of international law applied to controversies of an international aspect 
a nation is required to accord to aliens broader and more liberal treatment than 
it accords to its own citizens under its municipal laws. The reports of decisions 
made by arbitral tribunals long prior to the Treaty of 1923 contain many such 
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instances. There is no ground to object that this amounts to a discrimination 
by a nation against its own citizens in favor of aliens. It is not a question of 
discrimination, but a question of difference in their respective rights and reme¬ 
dies. The citizens of a nation may enjoy many rights which arc withheld from 
aliens, and, conversely, under international law aliens may enjoy rights and 
remedies which the nation does not accord to its own citizens. 

17. From the foregoing opinion it follows, and the Commission decides, 
that the allegations contained in the memorial filed herein bring this claim 
within the jurisdiction of this Commission. Assuming that such allegations are 
true, the Government of Mexico is bound to pay the claimant the postal money 
orders declared upon. The motion of the Mexican Agent to dismiss is therefore 
overruled. 


Editor’s Note: Continuity of States.—Succession of Governments. ‘"Mere 
territorial changes, whether by increase or by diminution, do not, so long as 
the identity of the Slate is preserved, affect the continuity of its existence or 
the obligations of its treaties. . . . Changes in the government or the internal 
polity of a State do not as a rule affect its position in international law. A mon¬ 
archy may be transformed into a republic or a republic into a monarchy; ab¬ 
solute principles may be substituted for constitutional, or the reverse; but 
though the government changes, the nation remains, with rights and obligations 
unimpaired.” Moore, Dif^est, I, 248, 249. Cf. Ernst Fcilchenfeld, Public Debts 
and State Succession (1931), 609-611. 

Rif^hts. “It follows from the fact of continuity of State life that all rights 
and title to property belonging to a State continue to vest in it regardless of 
changes in its government. The extension or failure to extend recognition to 
the government does not affect such continuity. This is the view taken by the 
courts, rhe courts do, however, consider themselves bound by the decision of 
the executive as to the government authorized to represent the foreign State. 

. . the rights of a sovereign State arc vested in the State rather than in any 
particular government which may purport to represent it, 1 he Sapphire { 1870), 
11 Wall. 164, 168, and suit in its behalf may be maintained in our courts only 
by that government which has been recognized by the political department of 
our own government as the authorized government of the foreign State . . .’ 
Guaranty Trust Co. v. United States (1938), 126, 137-138.” Hackworth, I, 
387. 

In State of Russia v. Bankers' Trust Co. and National City Bank ( 1933), 
4 F. Supp. 417, suit was instituted in the name of Stale of Russia by Serge 
Ughet, recognized by the United States as Financial Attache of the Russian 
Embassy and custodian of property of the Russian Government in the United 
States, to recover a deposit standing to the account of the Russian Government. 
In December, 1917 the money had been deposited in Bankers' Trust Co. by 
three accredited agents of the Kerensky Government of Russia. That Govern¬ 
ment had already been overthrown by the Soviets but the United States con¬ 
tinued to recognize it as the Government of Russia. In 1918 one of the three 
depositors went over to the Soviet side and claimed the money for the un¬ 
recognized Soviet Government. The two other depositors, in order to conserve 
the money for the recognized authorities of the State of Russia, drew a check 
to the order of Ughet as Financial Attache. To protect itself, Bankers’ Trust 
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arranged with Ughet that the money should be segregated in a special account 
in the National City Bank to the credit of the Russian Government. When 
Ughet later sought to recover the deposit. National City Bank counter-claimed 
on the basis of a separate debt contracted with it by the Imperial Government 
of Russia in May, 1917. In allowing the set-ofT, the court observed: “Unques¬ 
tionably the money when deposited in the Bankers' Trust Company was owned 
by the Russian State, whatever may have been the prevailing government, and 
the joint depositors in whose names it was placed were merely acting as agents 
for their country under an authority recognized by the American executive.” 
4 F. Supp. 417. State of Russia appealed through Ughet on October 14, 1933, 
and the United States later moved that it be substituted as plaintiff on the 
basis of the Litvinoff Assignment of November 16, 1933 (for text, see above, 
p. 175) by which the Soviet Government assigned to the United Slates all 
amounts due it or that might be found to be due it “as the successor of prior 
Governments of Russia, or otherwise, from American nationals.” The motion 
was granted, (1934) 69 F. 2d 44, but, on the merits, the court held that the 
decision allowing the set-off should be affirmed. (1936) 83 F. 2d 236. See 
also Roselius v. Karsten (Turkish Republic, Intervener), Annual Digest, 
1925-26, Case No, 26. U.S.S.R. v, Onou, Annual Digest, 1925—26, Case No. 
74; US.S.R. v. Belaicw, id., Case No. 123. 

Where the property to which title by succession is asserted is within the 
territorial jurisdiction of a foreign State, courts have held that the taking of 
possession may be made subject to the fulfilment of obligations contracted 
by the preceding government. United States v. Prioleaii (1866), 35 L.J. Ch., 
N.S. 7. In Unhed States v. McRae (1869), L.R. 8 Eq. 69, 75, the Vice- 
Chancellor observed: “I apprehend it to be the clear public universal law that 
any government which de jacto succeeds to any other government, whether 
by revolution or restoration, conquest or rcconquest, succeeds to all the public 
property to everything in the nature of public property, and to all rights in 
respect of the public property of the displaced power, whatever may be the 
nature or origin of the title of such displaced power. Any such money in any 
treasury, any such public property found in any warehouses, forts or arsenals, 
would, on the success of the new or restored power, vest ipso facto in such 
power; and it would have the right to call to account any fiscal or other agent, 
or any debtor or accountant to or of the persons who had exercised and had 
ceased to exercise the authority of a government, the agent, debtor, or ac¬ 
countant having been the agent, debtor, or accountant of such persons in their 
character or pretended character of a government. But this right is the right 
of succession, is the right of representation, is a right not paramount, but 
derived, I will not say under, but through, the suppressed and displaced author¬ 
ity, and can only be enforced in the same way, and to the same extent, and 
subject to the same correlative obligations and rights as if that authority had 
not been suppressed and displaced, and was itself seeking to enforce it.” Since 
the United States declined to submit to an accounting on the same basis as 
would have been required of the Confederacy, its bill for an accounting by a 
former Confederate agent was dismissed. Sec also Kinft of the Two Sicilies v. 
Willcox, 1 Sim. N.S. 301, 332; Fogarty v. O'Donoghue, [1926] Irish Rep. 
531; Irish Free State v. Guaranty Safe Deposit Co. (1927), 222 N.Y.S. 182; 
State of Yucatan v. Argumedo (1915), 157 N.Y.S. 219; Dickinson in 21 
A.J.I.L. (1927), 747; Garner, id., 753; Govern/uent of Spain v. Chancery 
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Lane Safe Deposit, Ltd., et al. (1939), discussed in 1944 B.Y.I.L., 195-196. 

Obligations. “The principle of the continuity of States has important results. 
The Stale is bound by engagements entered into by governments that have 
ceased to exist; the restored government is generally liable for the acts of the 
usurper. The governments of Louis XVIH and Louis Philippe so far as prac¬ 
ticable indemnified the citizens of foreign States for losses caused by the gov¬ 
ernment of Napoleon; and the King of the Two Sicilies made compensation 
to citizens of the United States for the wrongful acts of Murat.” Moore, Digest, 
I, 249, citing Moore, International Arbitrations, V, 4447 tT., 4512 IT., 4575 fT. 
Compare Schwarzenberger, I (2d ed.), 80: “Changes of a constitutional or, 
for that matter, of an unconstitutional character within a State do not affect 
its international personality ... no government that has overthrown another 
government by force or succeeds to it in a more normal fashion, can refuse re¬ 
sponsibility for the acts of its predecessor . . .” Sec also H. A. Smith, Great 
Britain and the Law- of Nations, 1,405, 408 IT.; Scipione Gemma, Les Gouverne- 
ments de Fait, 4 Hague Recueil (1924), 297, 351 IT. 

The principle of international law that engagements concluded with for¬ 
eigners by the government of a State bind succeeding governments is well illus¬ 
trated in the Dreyfus Brothers cases. In 1886 the Peruvian Government en¬ 
acted a law annulling all internal acts of the preceding Pierola Government, 
thus repudiating an obligation of some c£3 million sterling which the Pierola 
Government had found to be due the French company of Dreyfus Brothers 
in connection with contracts for the purchase and sale of guano made with 
the State of Peru, In the Award of Lausanne of July 5, J90I, a FYanco- 
Chilean Arbitral Tribunal rejected the Peruvian contention that it was not 
bound by the acts of the Pierola Government because that Government had 
been unconstitutional, saying in part “that according to a principle of the law 
of nations, at first denied theoretically in the dynastic interest by the diplomacy 
of European monarchies, applied, however, in fact in a scries of cases today 
universally admitted, the capacity of a government to represent the State in its 
international relations depends in no degree whatever upon the legitimacy of 
its origin; so that foreign States no longer refuse to recognize governments 
de facto, and the usurper who exercises power in fact, with an express or tacit 
consent of the nation, acts and concludes validly in the name of the State 
treaties which the legitimate government, upon its restoration, is bound to 
respect.” James Brown Scott, The Hague Court Reports, Second Series (1932), 
viii-ix. Sec Dcscamps el Renault, Recueil International des Traites du XX' 
Sih'le (1901), 294. The principle was upheld in Republic of Peru v. Peruvian 
Guano Co. (1887), L.R. 36 Ch.D. 489 and Republic of Peru v. Dreyfus 
Brothers & Co. (1888), L.R. 38 Ch.D, 348, in the latter of which Kay, J. dis¬ 
tinguished “the dealings as to the public property of a Slate between the Slate 
and its owm subjects from similar dealings with foreigners, which the succeed¬ 
ing Government by international law^ must treat as valid," and again by the 
Belgian Court of Appeals, July 10, 1888, La Belgique Judiciaire, XLVl, 1218. 
The continued refusal of Peru to settle the claims finally led to the conclu¬ 
sion of an agreement between France and Peru to arbitrate certain questions 
before a tribunal e.stablished in accordance with the provisions of The Hague 
Convention of 1907 for the Pacific Settlement of International Disputes. In 
the French Claims Against Peru, this Tribunal (Osterlag, Sarrut, Elguera) on 
October U. 192t, observing that whereas, “the High Court of Justice of 
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England (decree of February 23, 1888), the Court of Appeal of Brussels (decree 
of July 10, 1888), the Franco-Chilean Arbitral Court (award called the Award 
(ff Lausaunc of July 5, 1901), being decrees and an award of which the 
arbitral court adopts the reasons, have deemed that this [Picrola] government 
represented and bound the nation”; and “whereas, it is of slight importance 
that a Peruvian law' of October 25, 1886, declared ‘all the internal acts of 
the government performed by Nicolas de Picrola null,’ since this law cannot 
be applied to foreigners who treated in good faith,” decided that Peru should pay 
25,00(),0()() francs in settlement of the claims. Scott, Hui^ue Court Reports, 
2nd Series, 31-38; 16 AJ.I.L. (1922), 480. 

By a decree approved February 8, 1918, the Soviet Government repudiated, 
as from December 1, 1917, the public debts of Russia incurred by previous 
Russian governments. See 45 J.D,L (1918), 889, 952, 601, 987. On March 
28, 1918. the French and British Governments issued a communique stating 
in part (fraus. ): ‘The Imperial Russian Government, when it contracted, in¬ 
contestably represented Russia and obligated it definitively. ... No principle 
is better established than that according to which a nation is responsible for the 
acts of its government, no change of authority affecting obligations incurred." 
Id., 861. At the Genoa C’onfcrence the representatives of Italy, France, Great 
Britain, Japan, Poland, Rumania, Switzerland, and Sweden proposed that the 
Soviet Government accept, inter alia, the following obligations: “Clause II (1 ). 
In conformity with the Cannes Resolution ladopted by the Supreme Council, 
January 6, 1922, .see Cmd. 1621 of 1922J, the Russian Soviet Government 
recognises all public debts and obligations which have been contracted or 
guaranteed by the Imperial Russian Government or the Russian Provisional 
Government or by the Soviet Government itself towards foreign Powers. . . . 
Clause IV. In conformity with the general principle admitted by all Govern¬ 
ments, the Russian Soviet Government recognises its obligation to fulfil the 
financial engagements which it or its predecessors, that is to say, the Imperial 
Russian Government, or the Provisional Russian Government, have con¬ 
tracted vis-a-vis foreign nationals.” Memorandum Sent to the Russian Dele¬ 
gation, May 3, 1922. Papers Relating* to International Economic Conference, 
Genoa, April-May 1922, Cmd, 1667, pp. 32, 33. Great Britain, Accounts 
and Papers, 1922, Vol. XXIII, State Papers, Vol. 13. The Soviet Reply of 
May 11, 1922, presents a reasoned defence of the Soviet repudiation of public 
debts. Id., 38-47. Among the arguments employed were the following: “the 
Russian Delegation feels obliged to recall that principle of law according to 
which revolutions which are a violent rupture with the past carry with them 
new juridical relations in the foreign and domestic affairs of States. Govern¬ 
ments and systems that spring from revolution are not bound to respect the 
obligations of fallen Governments” (id., 42); “revolution, assimilated like all 
great popular movements, being akin to force majeure, does not confer any 
title to indemnity upon those who have suffered from it. . . . Russia is in no 
wise obliged to pay the debts of the past, to restore property, or to compensate 
their former owners, nor is she obliged to pay indemnities for other damages 
suffered by foreign nationals, whether as a result of legislation adopted by Rus¬ 
sia in the exercise of her sovereignty, or as a result of revolutionary events” 
(id., 43); arbitration of questions of compensation must be rejected because 
“in the trial of disputes of this kind, the specific disagreements will inevitably 
end in opposing to one another two forms [sc. concepts?] of property, whose 
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antagonism assumes to-day for the first time in history, a real and practical 
character. In such circumstances there can be no question of an impartial 
super-arbiter.” (/d., 45.) Cj. also T. A. Taracouzio, The Soviet Union and In- 
ternational Law (1935), 21. 

On the distinction between international responsibility for acts of local and 
general de facto governments see N. D. Houghton, “The Responsibility of 
the State for Acts and Obligations of Local De Facto Governments and Revo¬ 
lutionists,” 14 Minnesota L.R. (1930), 251-269; N. D. Houghton, “The 
Responsibility of the State for Acts and Obligations of General De Facto Gov¬ 
ernments—Importance of Recognition,” 6 Indiana L.J. (1930), 422-441. 
When, after the Civil War, the United States denied responsibility for the 
debts of the Confederate Government, Sir Robert Phillimore advised the 
British Foreign Office on February 13, 1867, in effect, that international law 
did not require the United States to assume the foreign obligations of the 
unsuccessful local de facto government. Cf. H. A. Smith, op. cit., I, 412-416. 
In the Barrett Claim against the United States the American-British Claims 
Commission established under the Treaty of Washington of May 8, 1871, 
held unanimously on December 14, 1871, that: “'Ihc commission is of opin¬ 
ion that the United States is not liable for the payment of debts contracted by 
the rebel authorities.” Moore, International Arbitrations, III, 2900, 2901. 
See also Haig Silvanic, Responsibility of States for Acts of Unsuccessful In¬ 
surgent Governments (1939), 

[For the effect of tiovernmental changes on treaties see below, pp. 919 IT., 
926.J 


II. STATE SUCCESSION 

Ilaile Selassie v. Cable and Wireless, Ltd. (No. 2) 
England, Court of Appeal, 1939 
[19.^9] Ch. 182, 195 

[Opinion of Bennett J., below, and arguments of counsel omitted.] 

Sir Wilfrid Greene M.R. This is an appeal from a judgment of Bennett J. 
in an action by the late Emperor of Abyssinia against Cable and Wireless 
Limited. The claim in the action was for an account of all dealings between 
the plaintiff and the defendant company under a certain agreement, and pay¬ 
ment of the amount found due. The agreement in question was an agreement 
between the competent Minister of the then Government of Ethiopia and the 
defendant company in relation to the establishment of a wireless station at 
Addis Ababa, tlie capital city of Abyssinia. Under that agreement certain sums 
admittedly became due from the defendant company. The dispute between 
the parties turned on the fact that the defendants asserted that the plaintiff 
had no title to sue for those moneys. Bennett .1. decided in favor of the plaintiff. 
At the date of the trial the evidence available which was before the learned 
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Judge, so far as it relates to the essential question raised in this appeal, showed 
that"the annexation of Ethiopia by His Majesty the King of Italy had not yet 
been recognized by His Majesty’s Government, but that His Majesty’s Govern¬ 
ment recognized the plaintilT as the de jure Emperor of Ethiopia, and that His 
Majesty’s Government recognized the Italian Government as the Government 
de facto of virtually the whole of Ethiopia, and such recognition had existed 
since the second half of December, 1936, that is to say, since a date earlier 
than the date of the issue of the writ, which was issued on January 4, 1937. 
Bennett J., held that the events which had taken place in Ethiopia and the 
other matters which were established before him w'ere not suHicicnt to divest 
the plaintilT as still de jure Emperor of Elthiopia, of the right to recover the debt 
in suit in this country. From that judgment this appeal is brought. The appeal 
stood in the list for hearing on November 3 last, and it was called to our at¬ 
tention bv Mr. Wynn Parrv that, on the day before, an announcement had 
been made by the Prime Minister in the House of Commons from which it 
appeared that in the course of a few days, or at any rate a very short time, it 
was the intention of His Majesty's Government to recognize His Majesty the 
King of Italy as Emperor of Abyssinia, that is to say, that his position would 
be recognized de jure and no longer merely de facto. It was obvious from that 
announcement that, if it were carried into clTcct, the situation of this action 
would be profoundly alTected, because circumstances would then be brought 
to the knowledge of the Court which would have a very important bearing 
upon the position of the plaintilT and his rights in respect of the debt in ques¬ 
tion in the action. Accordingly w'e thought right to adjourn the hearing of the 
appeal until a date after the probable date of recognition. . . . Events have 
proved that that decision was a right and just one. 

What has happened is this. As appears from a certificate signed by the direc¬ 
tion of His Majesty’s Principal Secretary of State for Foreign Affairs, dated No¬ 
vember'30, 1938, His Majesty’s Government no longer recognizes His Majesty 
Haile Selassie as de jure Emperor of Ethiopia; His Majesty's Government now 
recognizes His Majesty the King of Italy as de jure Emperor of Ethiopia. From 
that certificate two things emerge as the result of the recognition thereby evi¬ 
denced. ft is not disputed that in the Courts of this country His Majesty the 
King of Italy as Emperor of Abyssinia is entitled by succession to the public 
property of the State of Abyssinia, and the late Emperor of Abyssinia’s title 
thereto is no longer recognized as existent. Further, it is not disputed that 
that right of succession is to be dated back at any rate to the date when the 
de facto recognition, recognition of the King of Italy as the de facto Sovereign 
of Abyssinia, took place. That w^as in December 1936. Accordingly the appeal 
comes before us upon a footing quite dilTercnt to that upon which the action 
stood when it was before Bennett J. We now have the position that in the 
eye of the law of this countiy the right to sue in respect of what was held by 
Bennett J. to be (and no dispute is raised with regard to it) part of the public 
State property, must be treated in the Courts of this country as having become 
vested in His Majesty the King of Italy as from a date, at the latest, in December, 
1936, that is to say before the date of the issue of the writ in this action. Now 
that being so, the title of the plaintiff to sue is necessarily displaced. When the 
matter was before Bennett J., the de jure recognition not having taken place, 
the question that he had to deal with was whether the effect of the de facto 
conquest of Abyssinia and the recognition de facto of the Italian Government’s 
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position in Abyssinia, operated to divest the plaintiff of his title to sue. Whether 
that decision was right or whether it was wrong is a question we are not called 
upon to answer, but what is admittedly the case is that if Bennett J. had had be¬ 
fore him the state of affairs which we have before us, his decision would have 
been the other way. . . . 

Appeal allowed. 


Robert E. Brown Claim 

United States-Great Britain, Claims Arbitration, 1923 

Nielsen’s Report, 187 


The Tribunal: Fromageot, Mitchell-Innes, Olds. The United Slates 
claims £330,000, with interest, from Great Britain on account of the alleged 
denial of certain real property rights contended to have been acquired in 1895, 
by one Robert E. Brown in the territory of the South African Republic which 
was conquered and annexed by Great Britain on September 1, 1900. 

The material facts are as follows: 

Brown, an American citizen, and a mining engineer by profession, went 
to South Africa in the year 1894. He became interested in gold mining pros¬ 
pects, and in 1895 devoted particular attention to a piece of property known as 
the Witfontcin farm, through which, in his judgment, as well as in that of many 
others, the principal gold-bearing reef of that region was supposed to run. 
Under the prevailing system governing the disposal and acquisition of mining 
rights, the State, being the owner of all minerals, subject to certain preferential 
rights of the land proprietors, was accustomed from time to lime by proclama¬ 
tion, to throw open for the prospecting and location of mining claims specified 
tracts of land. Such tracts were thereby formally designated as public gold fields, 
and in accordance with the terms of the proclamations, any and all persons were 
privileged to apply for prospecting licences to be issued by an official designated 
as the Responsible Clerk of the district in which the land lay. 

On June 18, 1895, a proclamation w'as duly issued by the State President 
declaring the eastern portion of the Witfontein farm a public digging under 
the administration of the Responsible Clerk at Doornkop, such prociamation 
to lake effect on July 19, 1895. There was apparently wade interest in this field, 
and many individuals and corporations proceeded to take advantage of the proc¬ 
lamation. Brown made elaborate preparations for the opening by placing on the 
land a large number of agents, and among other things, arranged to transmit 
by heliograph to Witfontein from Doornkop, about twenty miles away, the news 
of the actual granting of licences so that his agents might act without delay and 
stake out claims in advance of all competitors. These arrangements being per¬ 
fected, Brown himself appeared at the olffce of the Responsible Clerk at Doorn¬ 
kop at 8.30 o’clock on the morning of July 19, 1895, and made a formal appli¬ 
cation for 1,200 prospecting licences. The Clerk declined to issue the licences, 
and postponed further action until 10 o’clock of the same morning, stating that 
he was awaiting definite advices from the seat of government. Brown thereupon 
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handed to the Clerk a written demand for 1,200 licences. Shortly thereafter, and 
before 10 o’clock, the Clerk received a telegram from the seat of government 
announcing the withdrawal of the proclamation under which Witfontein had 
been thrown open as a public digging. Brown again protested and made a tender 
of the money for the licences, which was refused. He then heliographed his 
agents at Witfontein to go ahead and peg out the claims, himself proceeding to 
the scene where he arrived about noon. 

Pursuant to his instructions, 1,200 mining claims were in fact pegged, and 
Brown subsequently asserted title to them on the ground that the withdrawal 
of the original proclamation was invalid and that the Clerk had no right to 
refuse issuance of the licences. Other parties acted in the same manner. 

It appears that on the day preceding the opening of Witfontein under the 
proclamation, to wit; on .Inly 18, 1895, the Executive Council at Pretoria, by 
resolution, provided for the suspension of the proclamation; and on July 20, 
1895, the State President, on the advice of the same Council, caused a second 
proclamation to be published in the Official Gazette, adjourning the opening of 
Witfontein for the period of fourteen days, to wit: until August 2, 1 895. 

On July 22, 1895, Brown began a suit in the High Court of the South African 
Republic demanding the licences to cover the 1,200 claims which he had in fact 
already pegged off. 

On July 26, 1895, the Second Volksraad, one of the two legislative chambers 
of the Republic having jurisdiction over these matters, . . . [approved] the 
action of the Executive department in withdrawing the original proclama¬ 
tion . . . 

Meanwhile an entirely new plan, for distributing mining claims by lot, was 
drawn upon August 15, 1895 . . . The claims of Witfontein were accordingly 
disposed of under the lottery plan. . . . 

[In October 1895, Brown filed an alternative claim for damages amounting 
to <£372,400. On January 22, 1897, the court gave judgment for Brown on the 
ground that the suspension of the original proclamation was invalid, but, in¬ 
stead of awarding the damages claimed, ordered the Responsible Clerk to 
issue Brown licenses for the 1200 claims. On Februarv 9, 1897, licenses were 
granted for 1200 claims valid for only one month, the customary privilege 
of renewal being denied. Finding such licenses of no practical value, Brown 
pressed his alternative claim for damages. However, the President of the 
Republic, determined to prevent the establishment of the doctrine of judicial 
review of legislation, persuaded an obedient legislature to enact legislation 
denying the competence of the judiciary to declare laws unconstitutional. The 
recalcitrant Chief Justice was dismissed, the High Court was packed, and 
Brown’s motion for damages was dismissed with leave to commence a new 
action which promised little chance of relief. After the Boer War and the an¬ 
nexation of the South African Republic by Great Britain on September 1, 
1900, the claim of the United States on behalf of Brown against Great Britain 
was submitted to arbitration under the Special Agreement of August 18, 1910.] 

Two main questions arise on these facts: 

First, whether there was a denial of justice in any event; and 

Second, whether in case a denial of justice is found, any claim for damages 
based upon it can be made to lie against the British Government. 

On the first point we are of opinion that Brown had substantial rights of 
a character entitling him to an interest in real property or to damages for the 
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deprivation thereof, and that he was deprived of these rights by the Govern¬ 
ment of the South African Republic in such manner and under such circum¬ 
stances as to amount to a denial of justice within the settled principles of in¬ 
ternational law. . . . We are persuaded that on the whole case, giving proper 
weight to the cumulative strength of the numerous steps taken by the Govern¬ 
ment of the South African Republic with the obvious intent to defeat Brown's 
claims, a definite denial of justice took place. . . . All three branches of the 
Government conspired to ruin his enterprise. The Executive department issued 
proclamations for which no warrant could be found in the Constitution and 
laws of the country. The Volksraad enacted legislation which, on its face, does 
violence to fundamental principles of justice recognised in every enlightened 
community. The judiciary, at first recalcitrant, was at length reduced to sub¬ 
mission and brought into line with a determined policy of the Executive to reach 
the desired result regardless of Constitutional guarantees and inhibitions. And 
in the end, growing out of this very transaction, a system was created under 
which all property rights became so manifestly insecure as to challenge inter¬ 
vention by the British Government in the interest of elementary justice for all 
concerned, and to lead finally to the disappearance of the State itself. . . . 
If this proceeding wTre directed against the South African Republic, we should 
have no difficulty in awarding damages on behalf of the claimant. 

Passing to the second main question involved, we are equally clear that 
this liability never passed to or was assumed by the British Government. Neither 
in the terms of peace granted at the time of the surrender of the Boer Forces, 
nor in the Proclamation of Annexation, can there be found any provision re¬ 
ferring to the assumption of liabilities of this nature. It should be borne in 
mind that this was simply a pending claim for damages against certain officials 
and had never become a liquidated debt of the former State. Nor is there, 
properly speaking, any question of State succession here involved. The United 
States plants itself squarely on iw'O propositions: first, that the British Govern¬ 
ment, by the acts of its own officials with respect to Brown's case, has become 
liable to him; and, second, that in some way a liability was imposed upon the 
British Government by reason of the peculiar relation of suzerainty which is 
[sc. it] maintained with respect to the South African Republic. . . . 

The American Agent . . . disclaimed any intention of maintaining “that 
there is any general liability for torts of a defunct State.” We have searched 
the record for any indication that the British authorities did more than leave 
this matter exactly where it stood when annexation took place. They did not 
redress the wrong which had been committed, nor did they place any obstacles 
in Brown’s path; they took no action one way or the other. No British ofiicial 
nor any British court undertook to deny Brown justice or to perpetuate the 
wrong. The Attorney General of the Colony, in his opinion, declared that the 
courts were still open to the claimant. The contention of the American Agent 
amounts to an assertion that a succeeding State acquiring a territory by con¬ 
quest without any undertaking to assume such liabilities is bound to take 
affirmative steps to right the wrongs done by the former State. We cannot 
indorse this doctrine. 

The point as to suzerainty is likewise not well taken. ... If there had been 
no South African war, we hold that the United States Government would have 
been obliged to take up Brown’s claim with the Government of the Republic 
and that there would have been no ground for bringing it to the attention of 
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Great Britain. The relation of suzerain did not operate to render Great Britain 
liable for the acts complained of. 

Now Therefore: The decision of the Tribunal is that the claim of the 
United States Government be disallowed. 

West Rand Central Gold Mining Co., Ltd., 

V. The King 

Great Britain, King’s Bench Division, 1905 
[19051 2 K.B. 391 

Petition of right by the West Rand Central Gold Mining Company, Lim¬ 
ited. . . . 

Lord Alverstone, C.J. In this case the Attorney-General, on behalf of 
the Crown, demurred to a petition of right presented in the month of June, 
1904, by the West Rand Central Gold Mining Company, Limited. The petition 
of right alleged that two parcels of gold, amounting in all to the value of £3804, 
had been seized by olTicials of the South African Republic—£1104 on 
October 2 in course of transit from Johannesburg to Cape Town, and £2700 
on October 9, taken from the bank premises of the petitioners. No further 
statement was made in the petition of the circumsiances under which, or the 
right by which, the Government of the Transvaal Repujiic claimed to seize 
the gold; but it was stated in paragraph 6: 

“That the gold was in each case taken possession of by, and on behalf of, 
and for the purposes of, the then existing government of the said Republic, 
and that the said Government, by the laws of the said Republic, was under a 
liability to return the said gold, or its value, to your suppliants. None of the 
said gold has been returned to your suppliants, nor did the said Government 
make any payment in respect thereof.” 

The petition then alleged that a state of war commenced at 5 p. M. on Octo¬ 
ber 11, 1899, that the forces of the late Queen conquered the Republic, and 
that by a proclamation of September 1, 1900, the whole of the territories of 
the Republic were annexed to, and became part of. Her Majesty’s dominions, 
and that the Government of the Republic ceased to exist. The petition then 
averred that by reason of the conquest and annexation Her Majesty succeeded 
to the sovereignty of the Transvaal Republic, and became entitled to its prop¬ 
erty; and that the obligation which vested in the Government was binding 
upon his present Majesty the King. 

Before dealing with the questions of law which were argued before us, we 
think it right to say that we must not be taken as acceding to the view that 
the allegations in the petition disclosed a sufficient ground for relief. The peti¬ 
tion appears to us demurrable for the reason that it shews no obligation of a 
contractual nature on the part of the Transvaal Government. For all that ap¬ 
pears in the petition the seizure might have been an act of lawless violence. . . . 

Lord Robert Cecil argued that all contractual obligations incurred by a 
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conquered State, before war actually breaks out, pass upon annexation to the 
conqueror, no matter what was their nature, character, origin, or history. . . . 
His main proposition was divided into three heads: First, that, by international 
law, the Sovereign of a conquering State is liable for the obligations of the con¬ 
quered; secondly, that international law forms part of the law of England; and, 
thirdly, that rights and obligations, which were binding upon the conquered 
State, must be protected and can be enforced by the municipal courts of the 
conquering state. 

In support of his first proposition Lord Robert Cecil cited passages from 
various writers on international law. In regard to this class of authority it is 
important to remember certain necessary limitations to its value. There is an 
essential dilTercncc, as to certainty and definiteness, between municipal law and 
a .system or body of rules in regard to international conduct, which, so far as 
it exists at all (and its existence is a.ssumed by the phrase “international law”), 
rests upon a consensus of civilized States, not expressed in any code or pact, 
nor possessing, in case of dispute, any authorized or authoritative interpreter; 
and capable, indeed, or proof, in the absence of some express international 
agreement, only by evidence of usage to be obtained from the action of nations 
in similar cases in the course of their history. It is obvious that, in respect of 
many questions that may arise, there will be room for difference of opinion as 
to whether such a consensus could be shewn to exl.st. Perhaps it is in regard 
to the extraterritorial privileges of ambassadors, and in regard to the system 
of limits as to territorial waters, that it is least open to doubt or question. The 
views expressed by learned writers on international law have done in the past, 
and will do in the future, valuable service in helping to create the opinion by 
which the range of the consensus of civilized nations is enlarged. But in many 
instances their pronouncements must be regarded rather as 'the embodiments 
of their views as to what ought to be, from an ethical standpoint, the conduct 
of nations inter se, than the enunciation of a rule or practice so universally 
approved or assented to as to be fairly termed, even in the qualified sense in 
which that word can be understood in reference to the relations between in¬ 
dependent political communities, “law.” The reference which these writers not 
infrequently make to stipulations in particular treaties as acceptable evidence 
of international law is as little convincing as the attempt, not unknown to 
our Courts, to establish a trade custom which is binding without being stated, 
by adducing evidence of express stipulations to be found in a number'^of par¬ 
ticular contracts. 

Before, however, dealing with the specific passages in the writings of jurists 
upon which the suppliants rely, we desire to consider the proposition, that by 
international law the conquering country is bound to fulfil the obligations of 
the conquered, upon principle; and upon principle we think it cannot be sus¬ 
tained. When making peace the conquering Sovereign can make any conditions 
he thinks fit respecting the financial obligations of the conquered country, and 
it is entirely at his option to what extent he will adopt them. It is a case in 
which the only law is that of military force. This, indeed, was not disputed by 
counsel for the suppliants; but it was suggested that although the Sovereign 
when making peace may limit the obligatrons to be taken over, if he docs not 
do so they are all taken over, and no subsequent limitation can be put upon 
them. What possible reason can be assigned for such a distinction? Much 
inquiry may be necessary before it can be ascertained under what circumstances 
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the liabilities were incurred, and what debts should in foro conscientice be 
assumed. There must also be many contractual liabilities of the conquered 
State of the very existence of which the superior Power can know nothing, and 
as to which persons having claims upon the nations about to be vanquished 
would, if the doctrine contended for were correct, have every temptation to 
concealment—others, again, which no man in his senses would think of taking 
over. A case was put in argument w^hich very well might occur. A country 
has issued obligations to such an amount as wholly to destroy the national 
credit, and the war, which ends in annexation of the country by another power, 
may have been brought about by the very stale of insolvency to which the 
conquered country has been reduced by its own misconduct. Can any valid 
reason be suggested why the country which has made war and succeeded should 
take upon itself the liability to pay out of its owm resources the debts of the 
insolvent State, and what dilTercncc can it make that in the instrument of 
annexation or cessation of hostilities matters of this kind are not provided for? 
We can well understand that, if by public proclamation or by convention the 
conquering country has promised something that is inconsistent with the 
repudiation of particular liabilities, good faith should prevent such repudiation. 
We can see no reason at all why silence should be supposed to be equivalent 
to a promise of universal novation of existing contracts with the government 
of the conquered State. It was suggested that a distinction might be drawn 
between obligations incurred for the purpose of waging war with the con¬ 
quering country and those incurred for general Slate expenditure. What mu¬ 
nicipal tribunal could determine, according to the laws of evidence to be 
observed by that tribunal, how' particular sums had been expended, whether 
borrowed before or during the war? It was this and cognate dilhcultics which 
compelled Lord Robert Cecil ultimately to concede that he must contend that 
the obligation was absolute to take over all debts and contractual obligations 
incurred before war had been actually declared. ... 

The second proposition urged by Lord Robert Cecil, that international law' 
forms part of the law of England, requires a word of explanation and comment. 
It is quite true that whatever has received the common consent of civiliz^ed 
nations must have received the assent of our country, and that to which w'c 
have assented along with other nations in general may properly be called 
international law, and as such will he acknowledged and applied by our 
municipal tribunals when legitimate occasion arises for those tribunals to de¬ 
cide questions to w'hich doctrines of international law may be relevant. But 
any doctrine so invoked must be one really accepted as binding between na¬ 
tions, and the international law sought to be applied must, like anything else, 
be proved by satisfactory evidence, which must shew, cither that the particular 
proposition put forward has been recognized and acted upon by our own 
country, or that it is of such a nature, and has been so widely and generally 
accepted, that it can hardly be supposed that any civilized Stale would re¬ 
pudiate it. The mere opinions of jurists, however eminent or learned, that it 
ought to be so recognized, are not in themselves sufficient. They must have 
received the express sanction of international agreement, or gradually have 
grown to be part of international law by their frequent practical recognition in 
dealings between various nations. We adopt the language used by Lord Russell 
of Killowen in his address at Saratoga in 1896 on the subject of international 
2 [Ed.: 19 Reports of American Bar Association (1896 ), 253-285.t 
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law and arbitration: “What, then, is international law? I know no better defi¬ 
nition of it than that it is the sum of the rules of usages which civilized States 
have agreed shall be binding upon them in their dealings with one another.” 
In our judgment, the second proposition for which Lord Robert Cecil con¬ 
tended in his argument before us ought to be treated as correct only if the term 
“international law” is understood in the sense, and subject to the limitations 
of application, which we have explained. The authorities which he cited in 
support of the proposition are entirely in accord with and, indeed, well illus¬ 
trate our judgment upon this branch of the arguments advanced on behalf of 
the suppliants; for instance, Barhuit\s Case, Cas. t. Talb. 281, Triquet v. Bathy 
3 Burr. 1478, and Hcathfield v. Chilton, 4 Burr. 2016, are cases in which 
the Courts of law have recognized and have given effect to the privilege of 
ambassadors as established by international law. But the expressions used by 
Lord Mansfield when dealing with the particular and recognized rule of in¬ 
ternational law on this subject, that the law of nations forms part of the law 
of England, ought not to be construed so as to include as part of the law of 
England opinions of textwriters upon a question as to which there is no evi¬ 
dence that Great Britain has ever assented, and a fortiori if they are contrary 
to the principles of her laws as declared by her Courts. The cases of Wolf] v. 
Oxholm, 6 M. & S. 92, and Rex v. Keyn, 2 Ex. D. 63, are only illustrations of 
the same rule—namely, that questions of international law may arise, and may 
have to be considered in connection with the administration of municipal law.'* 

We pass now to consider the third proposition upon which the success of 
the suppliants in this case must depend—namely, that the claims of the sup¬ 
pliants based upon the alleged principle that the conquering State is bound 
by the obligations of the conquered can be enforced by petition of right. . . . 
ft is not denied on the suppliant’s behalf that the conquering State can make 
whatever bargain it pleases with the vanquished; and a further concession was 
made that there may be classes of obligations that it could not be reasonably 
contended that the conquering Slate would by annexation take upon itself, as, 
for instance, obligations to repay money used for the purposes of the war. 

We asked more than once during the course of the argument by what rule, 
cither of law or equity, which could be applied in municipal Courts could 
those Courts decide as to the obligations which ought or ought not to be dis¬ 
charged by the conquering State. ... No answer was, or could be, given. 
Upon this part of the case there is a series of authorities from the year 1793 
down to the present time holding that matters which fall properly to be de¬ 
termined by the Crown by treaty or as an act of State arc not subject to the 
jurisdiction of the municipal Courts, and that rights supposed to be acquired 
thereunder cannot be enforced by such Courts. . , . 

It must not be forgotten that the obligations of conquering States with 
regard to private property of private individuals, particularly land as to which 
the title had already been perfected before the conquest or annexation, are 
altogether dilTercnt from the obligations which arise in respect of personal 

•‘[Ed.: C/. Cockburn C.J., in The Queen v. Keyn (1876), 2 Ex. D. 63, 202: “For 
writers on international law, however valuable their labours may be in elucidating and as¬ 
certaining the principles and rules of law, cannot make the law. To be binding, the law 
must have received the assent of the nations who are to be bound by it. This assent may 
be express, as by treaty or the acknowledged concurrence of governments, or may be 
implied from established usage. . . .**] 
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rights by contract. As is said in more cases than one, cession of territory does 
not mean the confiscation of the property of individuals in that territory. If a 
particular piece of property has been conveyed to a private owner or has been 
pledged, or a lien has been created upon it, considerations arise which arc 
different from those which have to be considered when the question is whether 
the contractual obligation of the conquered State towards individuals is to be 
undertaken by the conquering State. The English cases on which reliance 
was placed were United States v. Prioleau, 2 H. & M. 559, in which a claim 
was made by the United States government to cotton which had been the prop¬ 
erty of the Confederate States; United States v. Macrae, L.R. 8 Eq. 69, which 
recognised the right of the government suppressing rebellion to all moneys, 
goods, and treasures which were public property at the time of the outbreak; 
Republic of Peru v. Peruvian Guano Co., 36 Ch. D. 489; and Republic of Peru 
V. Dreyfus, 38 Ch. D. 348. The only principle, however, which can be deduced 
from these cases is that a government claiming rights of property and rights 
under a contract cannot enforce those rights in our courts without fulfilling 
the terms of the contract as a whole. They have, in our judgment, no bearing 
upon the propositions which we have been discussing. . . . We are of opin¬ 
ion, for the reasons given, that no right on the part of the suppliants is dis¬ 
closed by the petition which can be enforced as against His Majesty in this or 
in any municipal court; and we therefore allow the demurrer, with costs. 

Judgment for the Crown. 


Settlers of German Origin in the Territory 
Ceded by Germany to Poland 

Permanent Court of International Justice, 1923 

P.C.I.J., Series B, Advisory Opinion No. 6 

[By the Court.^] The Council of the League of Nations on February 3d, 1923, 
adopted the following Resolution: 

The Council of the League of Nations having been apprised of certain questions 
regarding the following facts: 

(a) A number of colonists who were formerly German nationals, and who are 
now domiciled in Polish territory previously belonging to Germany, have acquired 
Polish nationality, particularly in virtue of Article 91 of the Treaty of Versailles. 
They are occupying their holdings under contracts {Rentengutsvertreise) which 
although concluded with the German Colonization Contmission prior to the 
Armistice of November 11th, 1918, did not receive an Auflassung before that date. 
The Polish Government regards itself as the legitimate owner of these holdings un¬ 
der Article 256 of the Treaty of Versailles, and considers itself entitled to cancel 
the above contracts. In consequence, the Polish authorities have taken certain meas- 

* [Ed.: Loder, President: Weiss, Finlay, Nyholm, Moore, de Bustamante, Altamira, 
Oda, Anzilotti, Huber, Judges; Wang, Deputy-Judge.] 
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ures in regard to these colonists by which the latter will be expelled from the hold¬ 
ings which they occupy; 

(b) The Polish authorities will not recognize leases conceded before November 
11th, 1918, by the German Government to German nationals who have now be¬ 
come Polish subjects. These are leases over German Slate properties which have 
subsequently been transferred to the Polish State in virtue of the Treaty of Ver¬ 
sailles, in particular of Article 256. 

Requests the Permanent Court of International Justice to give an advisory 
opinion on the following questions: 

(1) Do the points referred to in (a) and (b) above involve international 
obligations of the kind contemplated by the Treaty between the United States 
of America, the British Empire, France, Italy, Japan and Poland, signed at Ver¬ 
sailles on June 28th, 1919, and do these points come within the competence of 
the League of Nations as defined in that I reaty? 

(2) Should the first question be answered in the affirmative, the Council re¬ 
quests the Court to give an advisory opinion on the question whether the position 
adopted by the Polish Government, and referred to in (a) and (b) above, is in 
conformity with its international obligations. . . . 

By the Treaty of Peace between the Allied and Associated Powers and Ger¬ 
many, which was signed at Versailles on June 28th, 1919, and which came into 
force on January lOth, 1920, Germany, in conformity with the action already 
taken by the Allied and Associated Powers, recognized the complete inde¬ 
pendence of Poland and renounced in her favour all right and title over certain 
territory which is described in Article 87 and which includes the territory in 
w'hich the question now before the Court has arisen. 

Article 256 of the Treaty contains the following provision: 

Powers to which Cierman territory is ceded shall acquire all property and posses¬ 
sions situated therein belonging to the German Empire or to the German Stales, 
and the value of such acquisitions shall be fixed by the Reparation Commission, 
and paid by the State acquiring the territory to the Reparation Commission for the 
credit of the German Government on account of the sums due for reparation. 

For the purposes of this Article the property and possessions of the German Em¬ 
pire and States shall be deemed to include all the property of the Crown, the Em¬ 
pire or the States, and the private property of the former German Emperor and 
other Royal personages. . . . 

[In an omitted part of the opinion the Court set forth the Polish law of July 
14, 1920, in execution of which the Polish Government had ousted occupants 
of German origin.] 

I. The Council, in taking cognizance of the matter, has acted under what 
is known as a Minorities Treaty. . . . 

By Article 1 of this Treaty, Poland undertakes that the stipulations con¬ 
tained in Articles 2 to 8 shall be recognized as ‘'fundamental laws" and that no 
law, regulation or official action shall conflict or interfere with or prevail over 
them. By Article 2, Poland further “undertakes to assure full and complete 
protection of life and liberty to all inhabitants of Poland without distinction 
of birth, nationality, language, race or religion.” 

The first paragraph of Article 7 provides: 

All Polish nationals shall be equal before the law and shall enjoy the same civil 
and political rights w'ithout distinction as to race, language or religion. 
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The first sentence of Article 8 contains the following additional stipulation: 

Polish nationals who belong to raciiil, religious or linguistic minorities shall enjoy 
the same treatment and security in law and in fact as the other Polish nationals. 

Without quoting further stipulations the Court will proceed at once to the 
provisions of Article 12 of the Treaty, which reads as follows: 

Poland agrees that the stipulations in the foregoing Articles, so far as they affect 
persons belonging to racial, religious or linguistic minorities, constitute obligations 
of international concern and shall be placed under the guarantee of the League of 
Nations. . . . 

III. The second question before the Court relates to certain measures taken 
by Poland affecting certain contracts entered into by the settlers with the Prus¬ 
sian Government. Before proceeding to answer this question it should be ob¬ 
served that German law is still in force in the territories ceded by Germany 
to Poland, and that reference to German law is necessary in the examination 
of the nature and extent of the rights and obligations arising under these con¬ 
tracts. The Court, however, will not discuss distinctions and exceptions which 
arc not necessary for the present case. 

As regards the Rcntenf^utsyerircige mentioned in point (a) of the question, 
they arc both in form and in substance a special kind of contract of sale. Speci¬ 
mens of such contracts are before the Court. The contract states that the holder 
acquires the land as owner; he is described throughout the instrument as a 
purchaser and he enters into possession of the land upon the conclusion of the 
contract and the payment of a fixed sum. The chief characteristics which dis¬ 
tinguish these Renten^utsvenrelive from ordinary contracts of sale are: 

(1) Part of the purchase price is paid before taking possession of the land 
and the remainder is to be paid thereafter in the form of a fixed rent, which 
may be redeemed on conditions stated in the contract; and 

(2) Under the special and general conditions (Bedin^nn^en), which form 
part of the contract, certain obligations arc imposed upon the purchaser and 
certain rights arc reserved to the Prussian State, including in certain specified 
cases the right of withdrawal and the right of re-purchase. But except as other¬ 
wise provided in these special and general conditions, the ordinary rules gov¬ 
erning contracts of sale apply to the Rentcn^iitsvcrtrdge, 

Under German law the transfer of ownership of land is subject to specific 
provisions. A contract of sale, for instance, even followed by entry into possc.s- 
sion on the part of the purchaser, is not suflicicnt in itself to vest the legal own¬ 
ership {Ei^enturn) in the purchaser. To effect a transfer of such ownership, 
Aiijlassung and entry in the land registry are necessary. The Anflassun^ con¬ 
sists in declarations of transfer of ownership made at the same time by both 
parties before the land Registry Office (Articles 873 and 925 of the German 
Civil Code). It follows that holders under Renten^utsvertrdi^e where there 
was no Auflcissun^ before November 11th, 1918—had not acquired legal own¬ 
ership of the lands prior to such date. But it by no means follows that they had 
not acquired a right to the land. 

It has been contended that, before Auflassunf^, the rights of the holders, if 
any, are only inchoate or imperfect rights which are not enforceable at law. 
The Court is unable to share this view. . . . 

It has been shown that under the Rentenf^utsvertrd^e the purchaser has, even 
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before Auflassun^, vested rights enforceable as against the vendor. The prin¬ 
cipal question with which the Court is now confronted is the following: The 
sovereignty and the ownership of State properly having changed, is the settler 
who had concluded a Rentcnfintsverlraf^ with the Prussian State entitled to 
claim from the Polish Cjovernment as the new owner the execution of the 
contract, including the completion of the transfer by Auflassutiii? 

Three views have been suggested. 

The first is that the contracts are of a “personal’' nature and exist only as 
betw'ccn the original parties, i. c. the Prussian State and the holder of the lands, 
so that the obligations of the former cannot be considered as having passed to 
Poland. The reasons why this hypothesis is not acceptable may be found both 
in what has been said as to the legal nature of the rights of the holder under 
the Renten^ulsvertrci^e and in what is now to be said concerning the effect of 
a change of sovereignly on private rights. 

Equally unacceptable is the second view, that the Rcnien<^iitsvcrtra^c have 
automatically fallen to the ground in consequence of the cession of territory. 
Private rights acquired under existing law do not cease on a change of sov¬ 
ereignly. No one denies that the German Civil Law, both substantive and ad¬ 
jective, has continued without interruption to operate in the territory in ques¬ 
tion. It can hardly be maintained that, although the law survives, private rights 
acquired under it have peri.shed. Such a contention is based on no principle 
and would be contrary to an almost universal opinion and practice. 

There remains the third view that private rights are to be respected by the 
new territorial sovereign. 

The general question whether and under what circumstances a Slate may 
modify or cancel private rights by its sovereign legislative power, requires no 
consideration here. 

The Court is here dealing with private rights under specific provisions of law 
and of treaty, and it suffices for the purposes of the present opinion to say that 
even those who contest the existence in international law of a general principle 
of State succession do not go so far as to maintain that private rights including 
those acquired from the State as the owner of the properly are invalid as against 
a successor in sovereignty. 

By the Minorities Treaty Poland has agreed that all Poli.sh nationals shall 
enjoy the same civil and political rights and the same treatment and security 
in law as well as in fact. The action taken by the Polish authorities under the 
Law of July 14th, 1920, and particularly under Article 5 is undoubtedly a 
virtual annulment of the rights which the settlers acquired under their con¬ 
tracts and therefore an infraction of the obligation concerning their civil 
rights. It is contrary to the principle of equality in that it subjects the settlers 
to a discriminating and injurious treatment to which other citizens holding 
contracts of sale or lease are not subject. 

It remains now for the Court to consider whether the protection assured by 
the Minorities Treaty in respect of civil rights is affected by any of the pro¬ 
visions of the Peace Treaty, or whether the continuous validity of the contracts 
is impaired by any of the contract clauses. 

Poland has invoked Article 91, paragraph 2 of the Peace Treaty, which pro¬ 
vides that German nationals or their descendants who became residents of the 
ceded territories after January 1st, 1908, will not acquire Polish nationality 
without a special authorisation from the Polish Slate. Poland has further in- 



226 


wSTATE AND GOVERNMENTAL SUCCESSION 


voked Article 255, paragraph 2, of the same Treaty, which provides that Po¬ 
land, in taking over a portion of the debts of the German Empire and the Prus¬ 
sian State, shall not be required to assume that portion of the debt which, in 
the opinion of the Reparation Commission, is attributable to the measures 
taken by the German and Prussian Governments for the German Colonisation 
of Poland. Poland contends that these stipulations indicate a purpose of de- 
Germanisation, and that consequently she should not be required to perform 
any of the obligations or to recognise any of the rights resulting from contracts 
into which the former sovereign, in carrying out his policy of Germanisation, 
entered with reference to the property which passed to the Polish State under 
Article 256 of the T reaty. 

The stipulations in question arc specific, and respectively relate only to a 
limited phase of the acquisition of nationality, and to the apportionment of 
public debts. They have no bearing upon the preservation of private rights; 
and an extension of them to that subject not only would be inconsistent with 
the provisions of the Minorities Treaty concluded the same day, but would also 
be inconsistent with other provisions of the Peace Treaty directly bearing on 
private rights. 

Furthermore, Poland claims that she acquired the property of the German 
States unburdened, because the Peace Treaty docs not in terms require her to 
fulfil the obligations which those States had contracted with regard to such 
property. The Court, as has already been seen, is of opinion that no treaty 
provision is required for the preservation of the rights and obligations now in 
question. In the opinion of the Court, therefore, no conclusion can be drawn 
from the silence of the Treaty of Peace contrary to that resulting from the pre¬ 
ceding statements. On the other hand, however, the position of the Court as 
regards the protection of the private rights now in question appears to be 
supported by the provisions of that Treaty. 

It is true that the Treaty of Peace does not in terms formally announce the 
principle that, in the case of a change of sovereignty, private rights are to be 
respected; but this principle is clearly recognised by the Treaty. ... By para¬ 
graph 2 of the Annex to Section V (Contracts, Prescriptions, Judgments) of 
Part X it is provided that, as between former enemies, the following contracts 
are to be maintained: 

(a) Contracts having for their object the transfer of estates or of real or per¬ 
sonal property where the property therein had passed or the object had been 
delivered before the parties became enemies; 

(b) Leases and agreements for leases of land and houses; 

(c) Contracts of mortgage, pledge or lien; 

(d) Concessions concerning mines, quarries and deposits; 

(e) Contracts between individuals or companies and Stales, provinces, munic¬ 
ipalities, or other similar juridical persons charged with administrative func¬ 
tions, and concessions granted by Stales, provinces, municipalities, or other 
similar juridical persons charged with administrative functions. 

If as between enemies such contracts are maintained, it seems impossible 
that the Treaty should have countenanced the annulment of contracts between 
a State and its newly acquired nationals. 

Certain other considerations, relating to the conditions contained in the 
Rentengutsvertrd^e have been invoked in order to justify the annulment of 
these contracts. 
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Firsi, the attention of the Court has been drawn to their mixed private and 
public character. But the political motive originally connected with the Rcnten- 
giitsvertrli^e docs not in any way deprive them of their character as contracts 
under civil law, and the few clauses which they contain of a distinctively po¬ 
litical character become inoperative without interfering in the least with the 
normal execution of their essential clauses. . . . 

It remains to consider whether an Aufiassiin^ made after November lllh, 
1918, was in violation of Clause XIX of the Armistice Conditions and Clause 1 
of the Final Protocol signed at Spa, December 1st, 1918. Even assuming that 
from any point of view the date of the Armistice, November 11th, 1918, was 
the decisive date for determining the validity of the contracts under considera¬ 
tion, it may be observed that an Auflassung, which is but the fulfilment of a 
contract of alienation already entered into by the Prussian State, cannot be 
considered as a “removal” (distraction) of public securities within the meaning 
of the Armistice, nor as a “diminution” of the value of the public or private 
domain within the meaning of the Spa Protocol. The settlers were already in 
legal possession of the lands in which they had invested their money, and to 
which they had already acquired rights enforceable at law; and the Prussian 
Slate was not forbidden to perform the usual administrative acts under its pre¬ 
existing contracts with private individuals, especially where the delay in the 
performance of such acts had been due to the disturbed conditions arising 
from the war. . . . 

For these reasons, the Court is of opinion. 

That the points referred to in (a) and (b) of the Resolution of the Council 
of the League of Nations of February 3rd, 1923, do involve international obliga¬ 
tions of the kind contemplated by the Treaty between the United States of 
America, the British Empire, France, Italy, Japan and Poland, signed at Ver¬ 
sailles on June 28th, 1919, and that these points come within the competence 
of the League of Nations as defined in that Treaty; 

That the position adopted by the Polish Government, and referred to in (a) 
and (b) of the said Resolution was not in conformity with its international 
obligations. . . . 
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The Philippine Sugar Estates Development 
Company (Limited) v. The United States 

United States, Court of Claims, 1904 

39 (T. cl 225 


[Plaintiff, incorporated in Manila, P.L, in January, 1900, in accordance with 
the local (Spanish) law in force before the Islands were ceded to the United 
States, was the owner of real estate (acquired from Dominican friars) which 
had been occupied by the authorities of the United States in 1S99. The com¬ 
pany sued to recover rent which the United Stales had refused to pay because 
of doubts as to the true ownership of the property. Part of the opinion is 
omitted.] 

Howry, J.: . . . A more serious question is presented in considering the 
competency of the local authorities to create the plaintiff a corporation. If that 
authority did not exist, then plaintiff acquired no legal existence and has none 
now. 

1’hc company was organized under the Spanish law claimed by plaintiff to 
be in force in the Philippine Islands after the treaty of Paris. Articles incor¬ 
porating plaintiff were executed in January, 1900, and were duly recorded in 
the Mercantile Registry of Manila soon thereafter. The treaty which ceded the 
islands to the United Stales was signed December 10, 1898, and ratified the 
following April, During this time Manila was under the military control of 
the United States, and the municipal law of the place was administered and 
enforced by the military government, except as modified by the military authori¬ 
ties. When the treaty ceding the islands was ratified the sovereignty of the 
United States became absolute. Translations of the laws then in force in the 
ceded territory were published and issued by authority of the Secretary of 
War. This included the civil code and the code of commerce, which regulated 
rights of property and prescribed rules for commercial transactions and em¬ 
braced the rules under which commercial associations are formed and regulated. 
The translation recited that the code of commerce was in force. (Division of 
Customs and Insular Affairs, October, 1899.) Some changes were subsequently 
made (laws of Philippine Commission, 1901), . . , but no changes affecting 
the methods of incorporating companies had been made at the lime of the 
incorporation of this association. 

If, at the lime of the cession of the archipelago, only such laws were con¬ 
tinued in force as did not involve a sovereign grant—the right to any kind of a 
charter under local regulations being included—as contended by the defendants 
upon the eminent authority of the late civil governor of the ceded territory, 
then the laws granting corporate rights became entirely inoperative after the 
cession and a check was immediately and indefinitely put upon the formation 
of partnerships, general and limited, the organization of joint slock companies 
and associations of different kinds incident to the commercial and industrial 
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life of the ceded country and as necessary there as in other parts of the world. 

The general rule of international law in regard to all conquered or ceded 
territory is that the old laws continue until repealed by the proper authorities. 
(Woolscy, Internationa! Law, sec. 161.) 

In conquered or ceded countries that have already laws of their own. the 
king may alter and change those laws; but till he docs actually change them, 
the ancient laws of the country remain, unless such as are against the law 
of God, and in the case of an infidel country. (1 Blackstone, 107, Lewis’s 
cd.) . . . 

In Am. Ins. Co. v. Canter (1 Pet., .511), while discussing the elTcct of the 
cession of territory by treaty. Chief Justice Marshall said: 

“On such transfer of territory it has never been held that the relations of the 
inhabitants with each other undergo any change. Their relations with their 
former .sovereign are dissolved and new relations are created between them 
and the government which has acquired their territory. The same act w'hich 
transfers their country transfers the allegiance of those who remain in it; and 
the law-, which may be denominated political, is necessarily changed, although 
that which regulates the intercourse and general conduct of individuals remains 
in force until altered by the newly created power of the State.” . . . 

But the doctrine declared in Am. Ins. Co. v. Canter that the municipal laws 
intended for the protection of private rights and designed to secure the peace¬ 
ful use and enjoyment of private property, or affecting the possession and trans¬ 
fer of such property, continued in force until altered or repealed by direct 
action of the new sovereignty, has been followed in United States Percheman, 
1 Pet., .51; Delassns v. United States, 9 I^ct., 117; United States v. Power, 11 
How., .570; Leitensdorfer v. Webb, 20 How., 176; Palmer v. Low 98 U.S. 15, 
and C/iicaf^o R.I. P.R.R. v. McGlinn, 114 U.S. 542. 

Special privileges, grants, or franchi.ses flowing from the grace and pleasure 
of the sovereign in favor of some one particular person or body distinguished 
from the general body of the inhabitants are the things forbidden. It needs 
no reference to international law to say that any exercise of authority by the ced¬ 
ing sovereignty, after cession, could not have force with reference to such 
things as grants of land, or the bcstow^al of special franchises, such as the con¬ 
struction of roads, the keeping of ferries, and the erection of bridges w ith the 
right to collect toll upon them. These are grants by the authority of the State 
as particular privileges which look to the promotion and protection of the pub¬ 
lic good. But the municipal laws promulgated during the time the ceding 
authority existed and which are generally recognized as necessary to the peace 
and good order of the community remained in full force and elTect. Any other 
rule would hold in abeyance civil functions wath respect to the u.se, enjoy¬ 
ment, and transfer of private property that would lead to results harmful to 
the inhabitants of the ceded territory and injurious to the best interests and 
authority of the new' sovereign as well. This is something that has not been 
tolerated in modern times. 

During the military occupation, and while a stale of war yet existed between 
the two countries, the United States expressly recognized the continuance of 
the municipal laws of the conquered territory. The military occupancy, though 
absolute and supreme, operated only upon the political conditions of the people 
without alTecting private rights of person and property. Under these municipal 
laws partnerships were formed and joint-stock associations organized, and the 
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ordinary and commercial transactions of the country proceeded, as nearly alike 
as the changed conditions would admit, as before. And after peace was de¬ 
clared the authority of the United States was directed to be exerted for the 
security of the persons and property of the people of the islands and for the 
confirmation of all their private rights and relations. The municipal laws of 
the territories in respect to these private rights and property were to be con¬ 
sidered as continuing in force, to be administered by the ordinary tribunals as 
far as practicable. (Presidents’ Messages, 10 Richardson, 209, 220.) 

This action of the Government merely emphasized the distinction existing 
between the municipal law, which regulated and protected the relations of the 
many, and the power of the sovereign, which only could grant franchises and 
special privileges to the few. 

Such distinction was indicated in the local law classifying judicial persons 
into corporations, associations, and institutions of public interest, and associa¬ 
tions of private interest, civil, commercial, or industrial. (Art. 35, Civil Code.) 
Pursuant to which it was provided that the civil capacity of corporations should 
be governed by the laws creating or recognizing them—that is to say, by their 
charters or gifts of franchises—while the civil capacity of private associations 
was to be determined by their by-laws. (Art. 38, id.) 

The things prohibited were grants or concessions of public or corporate 
rights or franchises for the construction of public or quasi public works, such 
as railroads, tramways, telegraph and telephone lines, waterworks, gas 
w'orks, electric-light lines, etc. (Executive order of December 22, 1898, id., 
221 .) 

Independent of all these considerations plaintiff was a de facto association 
with the right of possession and the right to give lawful discharge for the use 
and occupation of its property. Governor Taft recognized this, going so far 
as to say that plaintiff could probably hold title, or, in any event, payment to 
it would be a complete defense to any claim made by the Dominican friars, 
because their dealings with the corporation would be held to estop them from 
denying its corporate existence. (Off. Letter to the Maj. Gen., Com. Div. of 
the Philippines, March 16, 1903.) 

We arc unable to see why plaintiff's collection of the rent due to it as an asso¬ 
ciation would not be a lawful acquittance of any claim against the occupants 
of the property. The incorporation was compatible with the new order of 
things. The association was given life by the same municipal law that was 
authorized to create either a general or a limited partnership. This law we 
have seen was neither abrogated nor impaired by the change of government. 
No other person or association of persons could rightfully claim the rental 
value, and payment to this company does not put the Government in danger 
of paying twice. . . . 

[After citing Home Ins. v. United States (8 Ct. Cl. 449 and 10 Ct. Cl. 145) 
the opinion continues:] 

The analogy of these cases to that at bar is close enough to .establish with 
greater reason the rule that the internal concerns of the new inhabitants were 
not paralyzed by the transition from one government to another, nor sus¬ 
pended until the authority taking over the ceded territory ordained something 
to take the place of the established local law. This accords with the enlight¬ 
ened practice of civilized nations to recognize existing laws to the extent that 
the military and civil authority of the conquering nation shall not operate to 
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disorganize society or discontinue civil government with respect to the purely 
domestic affairs of the people of new acquisitions. 

The proof does not establish the amount set forth in the amended petition, 
. . . We find this value to be $31,939.87, for which judgment will be entered 
for plaintiff. 


Editor’s Noti*: Stale Succession. For an analysis of the conflicting theories 
of Stale succession, State identity and State replacement, and a study of the 
historical and legal materials bearing upon the elTeets of territorial changes 
in international law, consult the comprehensive treatise of Ernst H. Fcilchen- 
feld. Public Debts and State Succession (1931), and review thereof by A. N. 
Sack in 80 Univ. of Penna. L.R. (1931), 608-623. See also A, N. Sack, Les 
Effets des Transformations des Etats sur leurs Dettes Publiques et Autres 
Oblit^ations Financicrcs (1927); Max Huber, Die Staatcnsurcession (1898); 
A. B. Keith, The Theory of State Succession: With Special Reference to Eng¬ 
lish and Colonial Law (1907); Hyde, 1, 358—438; Moore, Digest, I, 303- 
429 ff.; Hackworth, I, 524-567; H. A. Smith, Great Britain and the Law of 
Nations, 1, 334-404; Annual Digests under ‘'State Succession”; Manlio Udina, 
La Succession des Etats quant aux Obligations Internationales Autres que les 
Dettes Publiques, 44 Hague Recueil (1933), 669-773; Kelscn in 42 id. 
( 1932), 312-349; Schwarzenberger, I (2d cd.), 80-87; Herbert A. Wilkin¬ 
son, The American Doctrine of State Succes.sion (Johns Hopkins, 1934); 
Cavaglieri et ai, Efjets Juridiques des Changements de Souverainete Terri- 
toriale, 1931 Annuaire de VInstitut de Droit International, 1, 185-255; 1934 
id. 473-489. 

Theories of Stale succession generally maintain that a State which lakes over 
territory and its inhabitants from another State succeeds to rights and obliga¬ 
tions of the ceding, annexed or dismembered State. Since, however, treaties 
and other rights and obligations of the annexed or dismembered Slate under 
international law do not surxivc its extinction, and since the treaty rights and 
obligations of a ceding State are not automatically transferred with the cession, 
it appears that a transfer of territory does not produce general succession in 
international law. Cf. Fcilchciifcld, op. cit., 622; J. L. Bricrly (4th ed.), 136; 
and below, pp. 926 fl’. The jural relations sought to be continued by theories 
of Stale succession are predominantly jural relations under municipal, not 
international, law, and the problem is therefore to determine whether inter¬ 
national law requires a succeeding State to assume or revivify the municipal 
law obligations of its prcdeces.sor. Cf. Feilchcnfeld, op. cit., 618. Study of the 
practice of States indicates that legal effects of partial loss of territory by a 
State (e. g., cession) should be distinguished from the effects of total loss of 
territory (annexation or dismemberment), since extinction of the legal per¬ 
sonality of the Stale occurs only in the latter cases. Id., 3-4. Distinction should 
also be made between legal effects directly attributable to the transfer of ter¬ 
ritory and indirect consequences of the changed juristic situation in which one 
law-giver has replaced another for the territory and its inhabitants. Cf. Hyde, 
I, 395; Kelscn, loc. cit., 314-315. Feilchcnfeld, who rejects the theory of 
general succession and regards transfers of territorial sovereignty as “replace¬ 
ment with regard to certain jural relations,” observes that international law 
may attach to such replacements certain legal consequences of succession. 
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Op, cit., 621. Compare Schwarzenberger, I (2d cd.), 87, that “the Permanent 
Court of International Justice firmly established the principle of subrogation 
in wide fields which discording opinions in the doctrine of international law 
had left in a state of controversy. It would be an overstatement to assert that 
the Court proclaimed the principle of general succession of the succeeding 
State into rights and duties of its predecessor. The Court, however, established 
some general principles of succession, confirmed by treaties, but derived from 
the rules of international customary law.” The practice of States distinguishes 
the legal consequences of State succession in relation to treaties, public prop¬ 
erty and public rights, torts, public debts, contracts, concessions, pensions, 
private rights, and law. 

Treaties, “In principle the mere cession of a piece of territory from one 
State to another does not affect the treaty rights or obligations of either. Nor 
are these rights and obligations affected when part of an existing State breaks 
off and becomes a new State; they remain with the old State, and the new 
State starts its career without any. Further, when a State ceases to exist, its 
treaties generally cease with it.” Brierly, op, cit., 136; and see below, pp. 919- 
929, on Efleet of Certain Political Chanties on Treaties. 

Public Property and Public Rights. In the Danish-American Convention 
of August 4, 1916, for the cession of the Danish West Indies to the United 
States it is provided in Article I that, in ceding “to the United States all terri¬ 
tory, dominion and sovereignty, possessed, asserted or claimed by Denmark 
in the West Indies”: “This cession includes the right of property in all public, 
government, or crown lands, public buildings, wharves, ports, harbors, forti¬ 
fications, barracks, public funds, rights, franchises, and privileges, and all 
other public property of every kind or description now belonging to Denmark 
together with all appurtenances thereto” and certain government archives. 39 
Stat. L. 1706. Cf. Hyde, I, 381 ff. That State succession to public property of 
the annexed or ceding State is a customary principle of international law even 
in the absence of treaty is indicated in opinions of the Permanent Court of In- 
ternationalJusticc. In the Polish IJ p per Silesia Case (Merits), ( 1926), P.C.I.J., 
Ser. A., No. 7, p. 41, the Court, referring to Article 256 of the Treaty of 
Versailles (.see above, p. 223), ob.servcd: “The article in que.stion, which re¬ 
lates to the transfer of public property as a result of cc.ssions of territory, must, 
in accordance with the principles governing State succession—principles main¬ 
tained in the Treaty of Versailles and based on considerations of stability of 
legal rights—be construed in the light of the law in force at the time when the 
transfer of sovereignty took place. Now at that time, the ownership of the 
Chorzow factory belonged to Oberschlesischc and not to the Reich.” Similarly, 
in the Peter Pdvndny University Case (1933), P.C.I.J., Ser. A/B, No. 61, p. 
237, the Court, construing Article 191 of the Treaty of Trianon which .stipu¬ 
lated in part that “States to w^hich territory of the former Austro-Hungarian 
Monarchy is transferred and States arising from the dismemberment of that 
Monarchy shall acquire all property and possessions situated within their 
territories belonging to the former or existing Hungarian Government,” ob¬ 
served: “The Article applies the principle of the generally accepted law of 
State succession, but makes the transfer of this property subject to certain 
conditions and reservations specified ...” 

The principle of succession to public rights of the replaced State has been 
held to include the right to collect taxes due the replaced State (see Annual 
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Dif:est, J925-26, pp. 68-69, 71, Czechoslovakia, Supreme Administrative 
Court; id., 1927-28, Case No. 53; id., 1929-30, p. 57); the right to claim 
sums due in executory contracts for the benefit of the replaced State (Annual 
Digest, 1927-28, Case No. 48, Supreme Court of Poland upholding right of 
Polish State Treasury to collect sum due on sale by Austrian Government of 
agricultural machinery on credit; id., 1927-28, Case No. 50, same as to loan 
repayable to Austrian treasury in installments; id., 1929- 30, Case No. 32, 
held by Polish Supreme C'ourt that Polish State 1 rcasury was entitled to re¬ 
cover all claims at private law—here a loan to buy farm ec|uipment—belong¬ 
ing to the former Austrian State Treasury and relating to former Austrian 
territories now in Poland, on basis of Art. 208 of '] rcaty of St. Germain); 
and the right to collect payments due from municipalities for the support of 
local schools (Annual Dii^c.st, 1929-30, Cases Nos. 30, 31, Supreme Court of 
Poland holding that Polish State Treasury succeeded to such agreements made 
by Prussian Government with communities now' in Poland). See also .State 
Immunity (Sw itzerland, No. 2) Ca.se (1939), Annual Dii^est, 1941-42, Case 
No. 62, in which the Superior Court of Zurich on November 9, 1939, revoked 
an attachment against debts due in Switzerland to the former Austrian Treasury 
on the ground that the claims had vested in the German Reich by State suc¬ 
cession and the attachment w'as, by international law, illegal, since it was di¬ 
rected against a sovereign State. 

For cases in which the Polish Supreme Court justified succession to prop¬ 
erty and rights of the replaced State on theories of recovery of independence 
or rc-establishment of pre-partition (1795) Poland, see Attorney-General 
oj Poland v. Serewicz (1923), Annual Di^e.st, 1923-24, Case No. 25; CralJ- 
owa and Wolanowwki v. Polish Ministry <}j Agriculture and State Lands 
( 1923), id.. Case No. 26; Kulakow ski v. SzutJikow ski (1928), Annual Digest, 
1927-28, Case No. 375 and Note, pp. 552-553; Uszyeka v. Polish State Treas¬ 
ury (1930), id., 1929-30, Case No. 289; Lempicki and Moraw'ska v. Polish 
Treasury (1932), id., 1931-32, Case No. 29. 

Torts. No principle of international law establishes the liability of a Stale 
w'hich annexes territory for the delicts of the replaced State, whether the re¬ 
placement took place through conquest (Robert E. Brown Claim) or through 
voluntary absorption (Hawaiian Claims, U.S.-Great Britain Claims Arbitra¬ 
tion, 1925, Nielsen’s Report, 160, where the Tribunal, rejecting the distinc¬ 
tion contended for, said: . . it assumes a general principle of succession to 

liability for delict, to w'hich the case of succession of one State to another 
through conquest would be an exception. We think there is no such principle.”) 
See Sir Cecil J. B. Hurst, “State Succession in Matters of Tort,” 1924 
163-178; Olpinski v. Polish Treasury (1921), Annual Digest, 1919-22, Case 
No. 36; Dzierzhicki v. District Electric A.ssociation of Czestochowa (1933), 
id., 1933-34, Case No. 38; contra, Samos Case (1924) id., 1923-24, C^ase 
No. 36. Hyde, I, 437, and Feilchcnfeld, op. cit., 566-569, 688-690, assert the 
desirability of State succession in matters of tort. 

Public Debts. Abundant evidence exists of a practice by which States as¬ 
sume some or all of the public debts of replaced States in cases of territorial 
transformation. Sec Feilchcnfeld’s historical chapters, op. cit., chs. 1-XXVI, 
especially pp. 263 IT.; Sack, op. cit., pa.s.sim;3. W. Garner in 32 A.J.l.L. (1938), 
427 fl*.; Moore. Digest, I, 339-385; Hackworth, 1, 539-550; Hyde, I, 400- 
423; Wilkin.son, op. cit., 71-96. However, prolific doctrinal controversy has 
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raged over the question whether the evidence justifies the conclusion that in¬ 
ternational law requires State succession to public debts or whether the as¬ 
sumption of such debts is a voluntary act determined by policy. Compare the 
writers cited above. Hyde, 1, 401, observes that the moral obligation to ac¬ 
cept burdens as well as benefits which finds expression in such “voluntary” 
State succession provides “a solid reason for the claim that practice should 
shape itself accordingly and evolve a rule of law stamping evasion with an 
illegal character.” 

Preponderant doctrinal authority supports the proposition that in cases of 
annexation or dismemberment international law obligates the succeeding State 
to assume the public debts of the extinct State. Cf. Feilchenfeld, op. cit., 302 fL, 
397 ff.; Sack, loc. cit., 608. In practice, this “rule of maintenance,” concludes 
Feilchenfeld, had become a rule of international law by 1830; and between 
1830 and 1878 debts were assumed in all cases of annexation. Op. cit., 185, 
187, 263 IT. Thereafter, despite the negativist theories of such writers as A. B. 
Keith and the insistence of States such as Great Britain that they assumed the 
debts of extinct States e.x gratia and not on the basis of any obligations of 
international law, the maintenance of such debts continued to be the pre¬ 
vailing practice. Id., 369 if., 423 ff. 

In the peace treaties of 1919 elaborate provisions were made for the main¬ 
tenance of public debts of Austria and Hungary by the Succession States which 
acquired territory of the Austro-Hungarian Monarchy, on the basis, in part, 
of proportionality of benefits received and financial capacity. Thus the Treaty 
of St. Germain of September 10, 1919, between the Principal Allied and Asso¬ 
ciated Powers and Austria provides in Article 203 (112 il. F.S.F., 317, 405): 

1. Each of the States to w'hich territory of the former Austro-Hungarian Mon¬ 
archy is transferred, and each of the States arising from the dismemberment of 
that Monarchy, including Austria, shall assume responsibility for a portion of the 
debt of the former Austrian Government which is specifically secured on railways, 
.salt mines or other property, and which was in existence on July 28, 1914. The 
portion to be so assumed by each State shall be such portion as in the opinion of 
the Reparation Commission represents the secured debt in respect of the railways, 
salt mines and other properties transferred to that State under the terms of the 
pre.scnt Treaty or any treaties or agreements supplementary thereto. . . . 

2. Each of the States to which territory of the former Austro-Hungarian Mon¬ 
archy is transferred, and each of the States arising from the dismemberment of 
that Monarchy, including Austria, shall assume responsibility for a portion of the 
unsecured bonded debt of the former Austrian Government which was in existence 
on July 28, 1914, calculated on the basis of the ratio between the average for the 
three financial years 1911, 1912, 1913, and of such revenues of the whole of the 
former Austrian territories as in the judgment of the Reparation Commission are 
best calculated to represent the financial capacity of the respective territories. . . . 

See further, Feilchenfeld, op. cit., 431-575; Administrative Decision, No. I 
(1927), Tripartite Claims Commission (United States, Austria, Hungary), 
21 A.JJ.L. (1927), 599; Neugass CAaim (same Commission, 1928), 22 
A.J.LL. (1928), 693. 

However, when Hitler’s Germany took over Austria in 1938, the German 
Government denied legal liability for Austrian public debts. On April 6, 1938, 
the United States, alluding to a notification from the Austrian Minister in 
Washington that his country “had ceased to exist as an independent nation 
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and had been incorporated in the German Reich,” informed the German Gov¬ 
ernment that the Government of the United States was “under the necessity 
for all practical purposes of accepting what he says as a fact” and notified the 
German government that the United States would expect the German Govern¬ 
ment to recognize and discharge public debts owed by the (former) Austrian 
Government or its political subdivisions to the United States or to private 
holders of Austrian dollar bonds. When the German Government informed the 
United Slates Government on May 16, 1938, that it “was not of the opinion 
that it was under any legal obligation to assume the foreign debts of the former 
Austrian Federal Government," the United States on June 9, 1938, expressed 
“the hope that Germany may yet undertake the payments incumbent on it 
both under international law and under equity," and added: “It is believed that 
the weigh! of authority clearly supports the general doctrine of international 
law founded upon obvious principles of justice that in case of absorption of 
a Stale, the substituted sovereignty assumes the debts and obligations of the 
absorbed Stale, and takes the burdens with the benefits. A few exceptions to 
this general proposition have sometimes been asserted, but these exceptions 
appear to find no application to the circumstances of the instant case.” Al¬ 
though the German Government negotiated agreements with several Stales for 
an indemnification of creditors of Austrian debts, the terms suggested to the 
United States were considered unacceptable. See Hackworth, I, 543-548, and 
sources there cited. Sec also J. W. Garner, “Questions of State Succc.ssion 
Raised by the German .Annexation of Austria,” 32 AJ.l.L. (1938), 421-438; 
Garner, “Germany’s Responsibility for Austria's Debts,'’ id,, 766-775. 

r:.ven more controversial is the question of succession to the public debts of 
a State w'hich cedes territory but continues to exist. Fcilchenfeld and Sack, 
after thorough examinations of treaties of cession and the practice of States 
with reference to the assumption of local debts of the transferred territory or 
of a proportionate amount of the general debt of the ceding State, reach 
opposite conclusions, the latter asserting and the former denying the exist¬ 
ence of a rule of international law requiring State succession in such cases. See 
Sack's analysis of Feilchenfcld’s evidence and conclusions in 80 Univ. of Penna. 
L.R. (193 1), 612 fT. See also Hyde, I, 402-414. In the Ottoman Public Debt 
Arbitration of April 18, 1925, the Arbitrator, Eugene Borel, oKserved that 
“it is impossible, despite existing precedents, to say that a Power which ac¬ 
quires territory by cession is legally {de plain droit) obligated to assume a 
corresponding part of the public debt” of the ceding Stale. Ajjaire da la Dette 
Publique Ottornane (Reports of International Arbitral Awards, I, 529, 573); 
cf. arguments of Irak, Palestine, and Transjordan, id,, 571; Philip Marshall 
Brown in 20 AJ./.L, (1926), 135-139. 

Contracts, Concessions, Pensions, “It is clear that a State which has an¬ 
nexed another is not legally bound by any contracts made by the State which 
has ceased to exist, and that no court of law has jurisdiction to enforce such 
contracts if the annexing Stale refuse to recognize them. Cook v. 

[1899] A.C. 572. But the modern usage of nations has tended in the direction 
of the acknowledgement of such contracts.” Report of the Transvaal Conces¬ 
sions Commission, Great Britain, P.P., South Africa, 1901, Cmd. 623, p. 7; 
Moore, Digest, I, 411. Lautcrpacht’s Oppenheim (7lh ed.), I (1948), 154 n., 
observes: “It may, however, safely be maintained that not a usage, but a real 
rule of International Law, based on custom, is in existence with regard to this 
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point.” Cj, Hyde, 1, 424: “It may be doubted whether a change of sovereignty 
necessarily serves in itself to terminate a contract concluded, or a concession 
granted by the former sovereign." Sec Feilchcnfcld, op, cit., 380-396, w'ho 
observes, with reference to the Transvaal Commission Report and the ac¬ 
ceptance of its conclusions in dicta of the court in the West Rand Central Gold 
Mining' Co. v. Jhe Kini^ (above p. 218), that the diplomatic settlement of the 
question by Great Britain was more liberal than the theories advanced would 
indicate. 

Sec further, Hyde, I, 423-431; Moore, Digest, T, 385-414; Hackworth, I, 
562-567; Annual Di\q('sts. 

In the Mavronvnatis Case (Jurisdiction) (1924), P.C.I.J. Ser. A, No. 2, 
p. 28, the Permanent Court of International Justice, declining jurisdiction on 
the question whether the Jaffa concessions granted by Turkey to M. Mavrom- 
matis held good against the successor State in Palestine, observed by way of 
dictum that if Protocol XII of the Treaty of Lausanne “being silent regarding 
concessions subsequent to October 29ih, 1914, leaves intact the general princi¬ 
ple of subrogation," “the Administration of Palestine would be bound to recog¬ 
nise the Jaffa concessions, not in consequence of an obligation undertaken by 
the Mandatory, but in virtue of a general principle of international law to the 
application of which the obligations entered into by the Mandatory created no 
exception." In the SoprorhK<is:.ef^^ Local Railway Co. Arbitral Award of June 
18, 1929, 24 A.J.I.L. (1930), 164, Reports of International Arbitral Awards, 
11, 961, 967, the Arbilralors (J. G. Guerrero, J. A. Kalff, R. Mayer), “holding 
that, in principle, the rights which a private company derives from a deed of 
concession cannot be nullified or alfectcd by the mere fact of a change in the 
nationality of the territory on which the public service conceded is operated; 
that most authorities and the international judgments which conform most 
nearly to modern views of international law* take this view," established a re¬ 
gime under which Austria should take over certain obligations of the Hun¬ 
garian Government under the concession. Compare Barcs-Pakrac Railway Co, 
Arbitral Award (1934), id.. Ill, 1569 and 29 A.J./.L. (1935), 523. Sec also 
Francis B. Sayre, “Change of Sovereignty and Concessions,” 12 A.J.I.L, 
(1918), 705-743; Gilbert Gidel, Des Effets de rAnne.xion siir les Concessions 
(1904). 

For cases in which courts have denied the obligation of a succeeding State 
to pay pensions established under the law of the predecessor State, consult 
Annual Digests. Sec, however, Feilchcnfcld, op. cit., 691. 

Private Riyhts. . . it would seem desirable, in the first instance, to con¬ 
sider the possibility of giving a precise formulation to w^hat has now become a 
generally recognized principle of law . . . namely, that of respect for ac¬ 
quired private rights. That principle has never been seriously challenged. It 
has been given frequent and authoritative judicial recognition. The Perma¬ 
nent Court of International Justice affirmed it emphatically with regard to 
what many considered as the borderline case of private rights of political 
origin created with a view to destroying cultural and economic values iden¬ 
tified with the very being of the successor State. Yet while the principle of re¬ 
spect for private rights forms part of international law, there is no adequate 
measure of certainty with regard to its application to the various categories of 
private rights such as those grounded in the public debt, in concessionary con- 




STATE SUCCESSION 


237 


tracts, in relations of government service, and the like.” Survey of International 
Law in Relation to the Work of Codification of the International Law Com¬ 
mission, U.N. Doc. A/CN.4/1, 5 November 1948, p. 28. 

In United States v. Perchenian (1833), 7 Peters 51, 86-88, Chief Jus¬ 
tice John Marshall observed: “It may not be unworthy of remark that it is 
very unusual, even in cases of conquest, for the conqueror to do more than 
to displace the sovereign and assume dominion over the country. The modern 
usage of nations, which has become law, would be violated; that sense of 
justice and of right which is acknowledged and felt by the whole civilized world 
would be outraged, if private property should be generally confiscated, and 
private rights annulled. The people change their allegiance; their relation to 
their ancient scncreign is dissolved; but their relations to each other, and their 
rights of properly, remain undisturbed. If this be the modern rule even in cases 
of conquest, who can doubt its application to the case of an amicable cession 
of territory? ... A cession of territory is never understood to be a cession of 
the properly belonging to its inhabitants. . . . [Article VIII of the Treaty 
of 1819 with Spain I must be intended to stipulate expressly for that security 
to private properly which the laws and usages of nations would, without ex¬ 
press stipulation, have conferred.’' The rule set forth in the Percheman case 
has been followed in over forty American cases and has been accepted as the 
rule of international law’ in English, French, German and Italian law. Cf. F. B. 
Sayre, “Change of Sovereignty and Private Ownership of Land," 12 AJJ,L. 
(1918), 475, 481, 495-497. It has been stipulated in treaties ceding territory 
to the United States and been regarded as merely declaratory of international 
law'. Cf. Hyde, I, 432 IT, See Moore, I)i}*est, I. 414 tT.; Hackworlh, I, 55011; 
Feilchenfeld, op. cit., passim: Awards of Osten Unden (Forests in Central 
Rhodopia) under Article 181 of the Treaty of Neuilly (1931, 1933), 28 
A.J.f.L. (1934), 760, Reports of International Arbitral Awards, 111, 1389, 
1405; Fiji Land Claims, Case of George Rodney Burt (1923), Nielsen’s Report 
588, 18 A.J.l.L. (1924), 814; Annuaire de llnstitut de Droit International 
(Bath, 1950), 1,208-294. 

See Georges Kaeckenbeeck, “The Protection of Vested Rights in Inter¬ 
national Law,” 1936 B.Y.I.L., 1, 17, for the conclusion “that the principle 
that a cession of territory docs not affect private rights is valid only as long 
as new legislation is not introduced which affects them; that the introduction 
of such legislation is not prohibited by international law, and is not in par¬ 
ticular made by it dependent on payment of compensation.” Compare his de¬ 
cisions as President of the Upper Silesian Arbitral Tribunal in Niederstrasser v. 
Polish State (1931), Annual Digest, 1931-32, Case No. 33; Hau.sen v. Polish 
State (1934), id., 1933-34, Case No. 40'., Jahlonsky v. German Reich (1936), 
id., 1935-37, Case No. 42. See also Feilchenfeld, op. cit., 618, 623-642, 683 fL; 
G. Schwarzenberger, I (2d cd.), 83-86, 101-103; Kulakowski v. Szumkowski 
(Supreme Court of Poland, 1928), Annual Di^e.st, 1927-28, Case No. 375. 

Continuance of Laws. The frequent assertion that in cases of territorial trans¬ 
fer the old law “survives" a change of .sovereignty until formally changed faith¬ 
fully rcnects the practice of States but conceals an ambiguity. Those laws 
which continue in operation after a territorial transfer derive their character 
as positive law from the fact that they arc regarded by the acquiring State as 
rules of its own law. Cf. Feilchenfeld, op. cit., 617-619; Schwarzenberger, op. 
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cit., I, 83. For the view that international law requires the continuance of the 
old law until changed, see Hyde, I, 397 IT. See also Moore, Digest, I, 304-334; 
Hackworth, I, 527-539; WUkinson, The American Doctrine of State Succes¬ 
sion, 19-51. 

For the effect of territorial transfers upon the nationality of the inhabitants 
of the transferred territory, see below, pp. 490 ff., 501-505. 



CHAPTER rV 


Territory and Territorial Jurisdiction 


I. ACQUISITION OF TITLE TO TERRITORY 


The Island of Palmas (Miangas) Arbitration 

Unitfo States-The Netherlands, Tribunal of the 
Permanent Court of Arbitration, 1928 

Reports of International Arbitral Awards , 11, 829; 22 A . JJ . L ., 867 

[Ed.: At the conclusion of the Spanish-American war the Spanish Government 
ceded the Philippine Islands to the United States. The Island of Palmas (or 
Miangas), said Judge Huber, “is a single, isolated island, not one of several 
islands clustered together. It lies about half way between Cape San Augustin 
(Mindanao, Philippine Islands) and the most northerly island of the Nanusa 
(Nanoesa) group (Netherlands East Indies). The origin of the dispute is to be 
found in the visit paid to the Island of Palmas (or Miangas) on January 21st, 
1906, by General Leonard Wood, who was then Governor of the Province of 
Moro.” General Wood was surprised to find the Dutch flag flying on the island, 
which lies about twenty miles within the boundary line of the Philippine Islands 
indicated in the U.S.-Spanish treaty of December 10, 1898. The United Slates 
and Dutch Governments thereupon engaged in a diplomatic controversy lasting 
from 1906 until it was terminated by the agreement to arbitrate in 1925. The 
Island (population about 750; size two miles by three fourths of a mile) appears 
to be without strategic or economic value, but the case is important because of 
its discussion of the acquisition of title to territory under international law.] 
[Max Huber, Arbitrator.] . . . Sovereignty in relation to a portion of the 
surface of the globe is the legal condition necessary for the inclusion of such 
portion in the territory of any particular State. . . . 

Sovereignty in the relations between States signifies independence. Inde¬ 
pendence in regard to a portion of the globe is the right to exercise therein, 
to the exclusion of any other Slate, the functions of a State. The development 
of the national organization of States during the last few centuries and, as a 
corollary, the development of international law, have established this principle 
of the exclusive competence of the State in regard to its own territory in such 
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a way as to make it the point of departure in settling most questions that concern 
international relations. . . . 

Territorial sovereignty is, in general, a situation recognized and delimited 
in space, either by so-ealled natural frontiers as rceognized by international 
law or by outward signs of delimitation that are iindispuled, or else by legal 
engagements entered into between interested neighbors, such as frontier con¬ 
ventions, or by acts of recognition of States within fixed boundaries. If a dispute 
arises as to the sovereignty over a portion of territory, it is customary to examine 
which of the States claiming sovereignly possesses a title—cession, conquest, 
occupation, etc.—superior to that which the other State might possibly bring 
forward again.st it. However, if the contestation is based on the fact that the 
other party has actually displayed sovereignty, it cannot be sufficient to establish 
the title by which territorial sovereignty w^as validly acquired at a certain mo¬ 
ment; it must also be .shown that the territorial sovereignty has continued to 
exist and did exist at the moment which for the decision of the dispute must be 
considered as critical. This demonstration consists in the actual display of 
State activities, such as belongs only to the territorial .sovereign. 

Titles of acquisition of territorial sovereignty in pre.sent-day international 
law arc cither based on an act of effective apprehension, such as occu|xition or 
conquest, or, like cession, presuppo.se that the ceding and the cessionary 
Powers or at least one of them, have the faculty of effectively disposing of the 
ceded territory. In the same way natural accretion can only be conceived of 
as an accretion to a portion of territory where there exists an actual sovereignty 
capable of extending to a spot w'hich falls within its sphere of activity. It seems 
therefore natural that an clement which is essential for the constitution of 
sovereignty should not be lacking in its continuation. So true is this, that prac¬ 
tice, as well as doctrine, recognizes—though under different legal formulae 
and with certain differences as to the conditions required—that the continuous 
and peaceful display of territorial sovereignty (peaceful in relation to other 
States) is as good as a title. The growing insistence with which international 
law, ever since the middle of the 18th century, has demanded that the occupa¬ 
tion shall be effective would be inconceivable, if effectiveness w'ere required 
only for the act of acquisition and not equally for the maintenance of the right. 
If the effectiveness has above all been insisted on in regard to occupation, this 
is because the question rarely arises in connection with territories in which there 
is already an established order of things. Just as before the rise of interna¬ 
tional law, boundaries of lands were necessarily determined by the fact that 
the power of a State was exercised within them, so too, under the reign 
of international law, the fact of peaceful and continuous display is still one 
of the most important considerations in establishing boundaries between 
States. 

Territorial sovereignty, as has already been said, involves the exclusive right 
to display the activities of a State. This right has as corollary a duty: the obliga¬ 
tion to protect within the territory the rights of other Slates, in particular their 
right to integrity and inviolability in peace and in war, together with the rights 
which each State may claim for its nationals in foreign territory. Without 
manifesting its territorial sovereignty in a manner corresponding to circum¬ 
stances, the State cannot fulfil this duty. Territorial sovereignty cannot limit it¬ 
self to its negative side, i. e. to excluding the activities of other Stales; for it 
serves to divide between nations the space upon which human activities are em- 
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ployed, in order to assure them at all points the minimum of protection of which 
international law is the guardian. 

Although municipal law, thanks to its complete judicial system, is able to 
recognize abstract rights of property as existing apart from any material display 
of them, it has none the less limited their eflcct by the principles of prescription 
and the protection of possession. International law, the structure of which is not 
based on any super-Statc organisation, cannot be presumed to reduce a right 
such as territorial sovereignty, with which almost all international relations 
are bound up, to the category of an abstract right, without concrete manifesta¬ 
tions. 

The principle that continuous and peaceful display of the functions of State 
within a given region is a constituent element of territorial sovereignty is not 
only based on the conditions of the formation of independent States and their 
boundaries (as shown by the experience of political history) as well as on an 
international jurisprudence and doctrine wadely accepted: this principle has 
further been recognized in more than one federal State, where a jurisdiction is 
established in order to apply, as need arises, rules of international law' to the 
interstate relations of the States members. 1'his is the more significant, in that 
it might well be conceived that in a federal State possessing a complete judicial 
system for interstate matters—far more than in the domain of international rela¬ 
tions properly so-called—there should be applied to territorial questions the 
principle that, failing any specific provision of law to the contrary, a jus in re 
once lawfully asquired shall prevail over dc facto possession however w'cll 
established. 

It may sufhcc to quote among several non-dissimilar decisions of the 
Supreme Court of the United States of America that in the case of the State 
of Indiana v. State of Kentucky, (1890) 136 U.S. 479, where the precedent of 
the case of Rhode Island v. Massachusetts, 4 How. 591, 639, is supported 
by quotations from Vattcl and Wheaton, w'ho both admit prescription founded 
on length of time as a valid and incontestable title. 

Manifeslations of territorial sovereignty assume, it is true, different forms, 
according to conditions of time and place. Although continuous in principle, 
sovereignty cannot be exercised in fact at every moment on every point of a 
territory. The intcrmittence and discontinuity compatible with the maintenance 
of the right necessarily differ according as inhabited or uninhabited regions are 
involved, or regions enclosed within territories in which sovereignty is uncon- 
testably displayed or again regions accessible from, for instance, the high seas. 
It is true that neighbouring States may by convention fix limits to their own 
sovereignty, even in regions such as the interior of scarcely explored continents 
where such sovereignty is scarcely manifested, and in this way each may pre¬ 
vent the other from any penetration of its territory. The delimitation of hinter¬ 
land may also be mentioned in this connection. 

If, however, no conventional line of sufficient topographical precision exists 
or if there are gaps in the frontiers otherwise established, or if a conventional 
line leaves room for doubt, or if, as e. g. in the case of an island situated in the 
high seas, the question arises whether a title is valid er^a omnes, the actual 
continuous and peaceful display of State functions is in case of dispute the 
sound and natural criterium of territorial sovereignty. . . . 

III. The title alleged by the United States of America as constituting the 
immediate foundation of its claim is that of cession, brought about by the 
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Treaty of Paris, which cession transferred all rights of sovereignty which 
Spain may have possessed in the region indicated in Article III of the said 
Treaty and therefore also those concerning the Island of Palmas (or Miangas). 

It is evident that Spain could not transfer more rights than she herself 
possessed. This principle of law is expressly recognized in a letter dated April 
7lh, 1900, from the Secretary of State of the United States to the Spanish Min¬ 
ister at Washington concerning a divergence of opinion which arose about the 
question whether two islands claimed by Spain as Spanish territory and lying 
just outside the limits traced by the Treaty of Paris were to be considered as 
included in, or excluded from the cession. This letter, reproduced in the Ex¬ 
planations of the United States Government, contains the following passage: 
“The metes and bounds defined in the treaty were not understood by either 
party to limit or extend Spain’s right of cession. Were any island within those 
described bounds ascertained to belong in fact to Japan, China, Greal-Britain 
or Holland, the United States could derive no valid title from its ostensible 
inclusion in the Spanish cession. The compact upon which the United States 
negotiators insisted was that all Spanish title to the archipelago known as the 
Philippine Islands should pass to the United States—no less or more than 
Spain’s actual holdings therein, but all. This Government must consequently 
hold that the only competent and equitable test of fact by which the title to 
a disputed cession in that quarter may be determined is simply this: ‘Was it 
Spain’s to give? If valid title belonged to Spain, it passed; if Spain had no valid 
title, she could convey none.’ ” 

Whilst there existed a divergence of views as to the extension of the ces¬ 
sion to certain Spanish islands outside the treaty limits, it would seem that 
the cessionary power never envisaged that the cession, in spite of the sweeping 
terms of Article III, should comprise territories on which Spain had not a valid 
title, though fallir.g w'ithin the limits traced by the treaty. It is evident that 
whatever may be the right construction of a treaty, it cannot be interpreted as 
disposing of the rights of independent third Powers. . . . 

It is recognized that the United States communicated, on February 3, 1899, 
the Treaty of Paris to the Netherlands, and that no reservations were made 
by the latter in respect to the delimitation of the Philippines in Article III. The 
question whether the silence of a third Power, in regard to a treaty notified to 
it, can exercise any influence on the rights of this Power, or on those of the 
Powers signatories of the treaty, is a question the answ'er to which may de¬ 
pend on the nature of such rights. Whilst it is conceivable that a conventional 
delimitation duly notified to third Powers and left without contestation on 
their part may have some bearing on an inchoate title not supported by any 
actual display of sovereignty, it would be entirely contrary to the principles laid 
down above as to territorial sovereignty to suppose that such sovereignty could 
be affected by the mere silence of the territorial sovereign as regards a treaty 
which has been notified to him and which seems to dispose of a part of his 
territory. 

The essential point is therefore whether the island of Palmas (or Mi¬ 
angas) at the moment of the conclusion and coming into force of the Treaty 
of Paris formed a part of the Spanish or Netherlands territory. The United 
States declares that Palmas (or Miangas) was Spanish territory and denies 
the existence of Dutch sovereignty; the Netherlands maintain the existence 
of their sovereignty and deny that of Spain. Only if the examination of the 
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arguments of both Parties should lead to the conclusion that the Island of 
Palmas (or Miangas) was at the critical moment neither Spanish nor Neth¬ 
erlands territory, would the question arise whether—and, if so, how— 
the conclusion of the Treaty of Paris and its notification to the Netherlands 
might have interfered with the rights which the Netherlands or the United 
States of America may claim over the island in dispute. 

. . . The United States bases its claim, as successor of Spain, in the first 
place on discovery. ... It is admitted by both sides that international law 
underwent profound modifications between the end of the Middle-Ages and 
the end of the 19th century, as regards the rights of discovery and acquisition 
of uninhabited regions or regions inhabited by savages or semi-civilised peo¬ 
ples. Both Parties are also agreed that a juridical fact must be appreciated in 
the light of the law contemporary with it, and not of the law in force at the 
time when a dispute in regard to it arises or falls to be settled. The effect of 
discovery by Spain is therefore to be determined by the rules of international 
law in force in the first half of the 16th century—or (to take the earliest date) 
in the first quarter of it, i. e. at the time when the Portuguese or Spaniards 
made their appearance in the Sea of Celebes. 

If the view most favourable to the American arguments is adopted—with 
every reservation as to the soundness of such view—that is to say, if we con¬ 
sider as positive law at the period in question the rule that discovery as such, 
i, e. the mere fact of seeing land, without any act, even symbolical, of taking 
possession, involved ipso jure territorial sovereignty and not merely an “in¬ 
choate title,” a jus ad rern, to be completed eventually by an actual and durable 
taking of possession within a reasonable time, the question arises whether sov¬ 
ereignty yet existed at the critical date, i. e. the moment of conclusion and com¬ 
ing into force of the Treaty of Paris. 

As regards the question which of different legal systems prevailing at suc¬ 
cessive periods is to be applied in a particular case (the so-called intertem¬ 
poral law), a distinction must be made between the creation of rights and the 
existence of rights. The same principle which subjects the act creative of a 
right to the law in force at the time the right arises, demands that the existence 
of the right, in other words its continued manifestation, shall follow the condi¬ 
tions required by the evolution of law. International law in the 19th century, 
having regard to the fact that most parts of the globe were under the sovereignty 
of Slates members of the community of nations, and that territories without a 
master had become relatively few, took account of a tendency already existing 
and especially developed since the middle of the 18th century, and laid down 
the principle that occupation, to constitute a claim to territorial sovereignty, 
must be effective, that is, offer certain guarantees to other States and their 
nationals. It seems therefore incompatible with this rule of positive law that 
there should be regions which are neither under the effective sovereignty of a 
State, nor without a master, but which are reserved for the exclusive influence 
of one State, in virtue solely of a title of acquisition which is no longer recog¬ 
nized by existing law, even if such a title ever conferred territorial sovereignty. 
For these reasons, discovery alone, without any subsequent act, cannot at the 
present time suffice to prove sovereignty over the Island of Palmas (or Mian¬ 
gas); and in so far as there is no sovereignty, the question of an abandon¬ 
ment properly speaking of sovereignty by one Stale in order that the sov¬ 
ereignty of another may take its place does not arise. 
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If on the other hand the view is adopted that discovery does not create a 
definitive title of sovereignty, but only an ‘inchoate” title, such a title exists, it 
is true, without external manifestation. However, according to the view that 
has prevailed at any rale since the 19th century, an inchoate title of discovery 
must be completed within a reasonable period by the effective occupation of 
the region claimed to be discovered. This principle must be applied in the 
present case, for the reasons given above in regard to the rules determining 
which of successive legal systems is to be applied (the so-called intertemporal 
law). Nov\% no act of occupation nor, except as to a recent period, any exercise 
of sovereignty at Palmas by Spain has been alleged. But even admitting that 
the Spanish title still existed as inchoate in 1898 and must be considered as 
included in the cession under Article III of the Treaty of Paris, an inchoate title 
could not prevail over the continuous and peaceful display of authority by 
another State; for such display may prevail even over a prior, definitive title 
put forward by another State. This point will be considered, when the Nether¬ 
lands argument has been examined and the allegations of cither Party as to the 
display of their authority can be compared. . . . 

In the last place there remains to be considered title arising out of con¬ 
tiguity. Although States have in certain circumstances maintained that islands 
relatively close to their shores belonged to them in virtue of their geographical 
situation, it is impossible to show the existence of a rule of positive inter¬ 
national law^ to the effect that islands situated outside territorial waters should 
belong to a Stale from the mere fact that its territory forms the terra fntna 
(nearest continent or island of considerable size). Not only would it seem 
that there arc no precedents sufficiently frequent and sufficiently precise in their 
bearing to establish such a rule of international law, but the alleged principle 
itself is by its very nature so uncertain and contested that even governments of 
the same State have on different occasions maintained contradictory opinions 
as to its soundness. The principle of contiguity, in regard to islands, may not 
be out of place when it is a question of allotting them to one State rather than 
another, either by agreement between the parties, or by a decision not neces¬ 
sarily based on law; but as a rule establishing ipso jure the presumption of sov¬ 
ereignty in favour of a particular State, this principle would be in conffict with 
w'hat has been said as to territorial sovereignty and as to the necessary relation 
between the right to exclude other Slates from a region and the duty to display 
therein the activities of a Slate. Nor is this principle of contiguity admissible 
as a legal method of deciding questions of territorial sovereignty ; for it is wholly 
lacking in precision and would in its application lead to arbitrary results. . . . 

The conclusions to be derived from the above examination of the arguments 
of the Parties arc the following: 

The claim of the United States to sovereignty over the Island of Palmas 
(or Miangas) is derived from Spain by way of cession under the Treaty of 
Paris. The latter 1‘reaty, though it comprises the island in dispute within the 
limits of cession, and in spite of the absence of any reserves or protest by the 
Netherlands as to these limits, has not created in favour of the United States 
any title of sovereignty such as was not already vested in Spain. The essential 
point is therefore to decide whether Spain had sovereignty over Palmas (or 
Miangas) at the time of the coming into force of the Treaty of Paris. 

The United States base their claim on the titles of discovery, of recognition 
by treaty and of contiguity, i. e, titles relating to acts or circumstances leading 
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to the acquisition of sovereignty; they have however not established the fact 
that sovereignty so acquired was effectively displayed at any lime. 

The Netherlands on the contrary found their claim to sovereignty essen¬ 
tially on the title of peaceful and continuous display of wStale authority over 
the island. Since this title would in international law prevail over a title of 
acquisition of sovereignty not followed by actual display of State authority, it 
is necessary to ascertain in the first place, whether the contention of the Nether¬ 
lands is sufficiently established by evidence, and, if so, for what period of time. 

In the opinion of the Arbitrator the Netherlands have succeeded in estab¬ 
lishing the following facts: 

a. The Island of Palmas (or Miangas) is identical with an island designated 
by this or a similar name, which has formed, at least since ]7()(), successively 
a part of two of the native States of the Island of Sangi (Talautsc Isles). 

b. These native Stales were from 1677 onwards connected with the East 
India Company, and thereby with the Netherlands, by contracts of suzerainty, 
which conferred upon the suzerain such powers as would justify his consider¬ 
ing the vassal State as a part of his territory. 

c. Acts characteristic of State authority exercised either by the vassal State 
or by the suzerain Power in regard precisely to the Island of Palmas (or 
Miangas) have been established as occurring at different epochs between 1700 
and lSy<S, as well as in the period between 1898 and 1906. 

The acts of indirect or direct display of Netherlands sovereignty at Palmas 
(or Miangas), especially in the 18th and early 19th centuries are not numer¬ 
ous, and there are considerable gaps in the evidence of continuous display. But 
apart from the consideration that the manifestations of sovereignty over a small 
and distant island, inhabited only by natives, cannot be expected to be fre¬ 
quent, it is not necessary that the display of sovereignty should go back to a 
very far distant period. It may suffice that such display existed in 1898, and 
had already existed as continuous and peaceful before that date long enough 
to enable any Pow'er who might have considered herself as possessing sov¬ 
ereignty over the island, or having a claim to sovereignty, to have, according 
to local conditions, a reasonable possibility for ascertaining the existence of a 
state of things contrary to her real or alleged rights. 

It is not necessary that the display of sovereignty should be established as 
having begun at a precise epoch; it suffices that it had existed at the critical 
period preceding the year 1898. It is quite natural that the establishment of 
sovereignty may be the outcome of a slow evolution, of a progressive intensi¬ 
fication of State control. This is particularly the case, if sovereignty is acquired 
by the establishment of the suzerainty of a colonial Power over a native State, 
and in regard to outlying possessions of such a vassal State. 

Now the evidence relating to the period after the middle of the 19th cen¬ 
tury makes it clear that the Netherlands Indian Government considered the 
island distinctly as a part of its possessions and that, in the years immediately 
preceding 1898, an intensification of display of sovereignly look place. 

Since the moment when the Spaniards, in withdrawing from the Moluccas 
in 1666, made express reservations as to the maintenance of their sovereign 
rights, up to the contestation made by the United States in 1906, no contesta¬ 
tion or other action whatever or protest against the exercise of territorial rights 
by the Netherlands over the Talautsc (Sangi) Isles and their dependencies 
(Miangas included) has been recorded. The peaceful character of the display 
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of Netherlands sovereignty for the entire period to which the evidence con¬ 
cerning acts of display relates (1700-1906) must be admitted. 

There is moreover no evidence which would establish any act of display of 
sovereignty over the island by Spain or another Power, such as might counter¬ 
balance or annihilate the manifestations of Netherlands sovereignty. As to 
third Powers, the evidence submitted to the Tribunal docs not disclose any 
trace of such action, at least from the middle of the 17th century onwards. These 
circumstances, together with the absence of any evidence of a conflict between 
Spanish and Netherlands authorities during more than two centuries as regards 
Palmas (or Miangas), are an indirect proof of the exclusive display of Nether¬ 
lands sovereignty. 

This being so, it remains to be considered first whether the display of State 
authority might not be legally defective and therefore unable to create a valid 
title of sovereignty, and secondly whether the United States may not put for¬ 
ward a better title to that of the Netherlands. 

As to the conditions of acquisition of sovereignty by way of continuous and 
peaceful display of State authority (so-called prescription), some of which 
have been discussed in the United States counter memorandum, the following 
must be said: 

The display has been open and public, that is to say that it was in conformity 
with usages as to exercise of sovereignty over colonial States. A clandestine 
exercise of State authority over an inhabited territory during a considerable 
length of time would seem to be impossible. An obligation for the Netherlands 
to notify to other Powers the establishment of suzerainty over the Sangi Stales 
or of the display of sovereignty in these territories did not exist. 

Such notification, like any other formal act, can only be the condition of 
legality as a consequence of an explicit rule of law. A rule of this kind adopted 
by the Powers in 1885 for the African continent does not apply dc piano to 
other regions, and thus the contract with Taruna of 1885, or with Kandahar- 
Taruna of 1889, even if they were to be considered as the first assertions of 
sovereignty over Palmas (or Miangas) would not be subject to the rule of 
notification. 

There can further be no doubt that the Netherlands exercised the State 
authority over the Sangi States as sovereign in their own right, not under a 
derived or precarious title. . . . 

The conditions of acquisition of sovereignty by the Netherlands are there¬ 
fore to be considered as fulfilled. It remains now to be seen whether the United 
States as successors of Spain are in a position to bring forward an equivalent or 
stronger title. This is to be answered in the negative. 

The title of discovery, if it had not been already disposed of by the Treaties 
of Munster and Utrecht would, under the most favourable and most extensive 
interpretation, exist only as an inchoate title, as a claim to establish sovereignty 
by effective occupation. An inchoate title however cannot prevail over a 
definite title founded on continuous and peaceful display of sovereignty. . . . 

The Netherlands title of sovereignty, acquired by continuous and peaceful 
display of State authority during a long period of time going probably back 
beyond the year 1700, therefore holds good. . . . 

Supposing that, at the time of the coming into force of the Treaty of Paris, 
the Island of Palmas (or Miangas) did not form part of the territory of any 
State, Spain would have been able to cede only the rights which she might 



ACQUISITION OF TITLE 


247 


possibly derive from discovery or contiguity. On the other hand, the inchoate 
title of the Netherlands could not have been modified by a treaty concluded 
between third Powers; and such a treaty could not have impressed the character 
of illegality on any act undertaken by the Netherlands with a view to com¬ 
pleting their inchoate title—at least as long as no dispute on the matter had 
arisen, i. e. until 1906. 

Now it appears from the report on the visit of General Wood to Palmas 
(or Miangas), on January 21st, 1906, that the establishment of Netherlands 
authority, attested also by external signs of sovereignty, had already reached 
such a degree of development, that the importance of maintaining this state of 
things ought to be considered as prevailing over a claim possibly based cither 
on discovery in very distant times and unsupported by occupation, or on mere 
geographical position. 

This is the conclusion reached on the ground of the relative strength of 
the lilies invoked by each Party, and founded exclusively on a limited part 
of the evidence concerning the epoch immediately preceding the rise of the 
dispute. 

This same conclusion must impose itself with still greater force if there be 
taken into considcralion—as the Arbitrator considers should be done—all the 
evidence which lends to show that there were unchallenged acts of peaceful 
display of Netherlands sovereignty in the period from 1700 to 1906, and which 
—as has been slated above—may be regarded as sufficiently proving the exist¬ 
ence of Netherlands sovereignty. 

For these reasons the Arbitrator, in conformity with Article I of the Special 
Agreement of January 23rd, 1925 decides that: The Island of Palmas (or 
Miangas) forms in its entirety a part of Netherlands territory. 

Clipperton Island Arbitration 

France-Mexico, 1931 
As translated in 26 AJ.I.L. (1932), 390 

We, Victor Emmanuel III, by the grace of God and by the will of the nation. 
King of Italy. 

Considering the agreement signed at Mexico March 2, 1909, by which the 
Government of the French Republic and that of the Republic of Mexico have 
referred to our arbitration the solution of the difference which has arisen 
between the high contracting parties on the subject of the sovereignty over 
Clipperton Island; . . . 

In Fact, we find, in the first place, that on November 17, 1858, Lieutenant 
Victor Le Coat de Kerweguen, of the French Navy, commissioner of the 
French Government, while cruising about one-half mile off Clipperton, drew 
up, on board the commercial vessel UAmiral, an act by which, conformably 
to the orders which had been given to him by the Minister of Marine, he pro¬ 
claimed and declared that the sovereignty of the said island beginning from that 
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date belonged in perpetuity to His Majesty the Emperor Napoleon III and to 
his heirs and successors. During the cruise, careful and minute geographical 
notes were made; a boat succeeded, after numerous difficulties, in landing some 
members of the crew; and on the evening of November 20, after a second 
unsuccessful attempt to reach the shore, the vessel put off without leaving 
in the island anv sign of sovereignty. Lieut, de Kerweguen officially notified 
the accomplishment of his mission to the Consulate of France at Honolulu, 
which made a like communication to the Government of Hawaii. Moreover, 
the same consulate had published in English in the journal The Polynesian, of 
Honolulu, on December 8, the declaration by which French sovereignty over 
Clipperlon had already been proclaimed. 

Thereafter, until the end of 1887 no positive and apparent act of sovereignty 
can be recalled either on the part of France or on the part of any other Powers. 
The island remained without population, at least stable, and no administration 
was organized there. A concession for the exploitation of guano beds existing 
there, which had been approved by the Emperor on April 8, 18558, in favor 
of a certain Mr. Lockart, and which had given rise to the expedition of Lieut, 
de Kerweguen, had not been followed up, nor had its exploitation been under¬ 
taken on the part of any other French subjects. 

Towards the end of 1897, precisely the 24th of November of that year, 
lYancc staled, through the Chief of the Naval Division of the Pacific Ocean, 
which was charged with the examination of the matter, that three persons were 
found in the island collecting guano for the account of the Oceanic Phospate 
Co., of San Francisco, and that they had, on the appearance of the French 
vessel, raised the American flag. Explanations were demanded on this subject 
from the United States, which responded that it had not granted any concession 
to the said company and did not intend to claim any right of sovereignty over 
Clipperlon (January 28, 1898). 

About a month after this act of surveillance had been accomplished by the 
French Navy, and while the diplomatic action with the United States was in 
progress, Mexico, ignoring the occupation claimed by France and considering 
that Clipperlon was territory belonging to her for a long tiine, sent to the place 
a gun-boat, La Democrata, which action was caused by the report, afterwards 
acknowledged to be inaccurate, that England had designs upon the island. A 
detachment of officers and marines landed from the said ship December 13, 
1897, and again found the three persons w'ho resided on the island at the time 
of the preceding arrival of the French ship. It made them lower the American 
flag and hoist the Mexican flag in its place. Of the three individuals above men¬ 
tioned, two consented to leave the island, and the third declared his wish to 
remain there, and in fact remained there until an unknown date. After that the 
Democrata left on December 15. 

On January 8, France, having learned of the Mexican expedition, reminded 
that Power of its rights over Clipperton. From then a very long diplomatic 
discussion took place which lasted until the date when, by the agreement of 
March 2, 1909, the two governments decided to refer to our arbitration the 
solution of the dilference relative to sovereignty over the island. 

In Law, it is opportune to examine, in the first instance, the principal thesis 
maintained by Mexico that Clipperton Island already belonged to her before 
France had proclaimed her sovereignty over the said island. If this claim 
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should be recognized as founded, it would be necessary to conclude that the 
occupation of the said island by France was unlawful. 

According to Mexico, Clipperlon Island, which had been given the name of 
the famous English adventurer who, at the beginning of the ISih century, used 
it as a place of refuge, was none other than Passion Island, called also Medano 
or Medanos Island, that this island had been discovered by the Spanish Navy 
and, by virtue of the law then in force, fixed by the Bull of Alexander VII, 
had belonged to Spain, and afterwards, from 1836, to Mexico as the successor 
slate of the Spanish Slate. 

But according to the actual state of our knowledge, it has not been proven 
that this island, by whatever name one may call it, had been actually discovered 
by the Spanish navigators. . . . 

Moreover, the proof of an historic right of Mexico’s is not supported by any 
manifestation of her sovereignly over the island, a sovereignty never exercised 
until the expedition of 1897; and the mere conviction that this was territory 
belonging to Mexico, although general and of long standing, cannot be re¬ 
tained. 

Consequently, there is ground to admit that, when in November, 1858, 
France proclaimed her sovereignty over Clipperton, that island was in the 
legal situation of territorium nullins, and, therefore, susceptible of occupation. 

The question remains whether France proceeded to an effective occupation, 
satisfying the conditions required by international law for the validity of this 
kind of territorial acquisition. In effect, Mexico maintains, secondarily to her 
principal contention which has just been examined, that the French occupation 
was not valid, and consequently her own right to occupy the island which must 
still be considered as mtlUus in 1897. 

In whatever concerns this question, there is, first of all, ground to hold as 
incontestable, the regularity of the act by which France in 1858 made known 
in a clear and precise manner, her intention to consider the island as her 
territory. 

On the other hand, it is disputed that France took effective possession of 
the island, and it is maintained that without such a taking of possession of an 
effective character, the occupation must be considered as null and void. 

It is beyond doubt that by immemorial usage having the force of law, besides 
the animus occupandi, the actual, and not the nominal, taking of possession is 
a necessary condition of occupation. This taking of possession consists in the 
act, or series of acts, by which the occupying State reduces to its possession 
the territory in question and takes steps to exercise exclusive authority there. 
Strictly speaking, and in ordinary cases, that only lakes place when the State 
establishes in the territory itself an organization capable of making its laws 
respected. But this step is, properly speaking, but a means of procedure to the 
taking of possession, and, therefore, is not identical with the latter. There may 
also be cases where it is unnecessary to have recourse to this method. Thus, 
if a territory, by virtue of the fact that it was completely uninhabited, is, from 
the first moment when the occupying State makes its appearance there, at the 
absolute and undisputed disposition of that State, from that moment the taking 
of possession must be considered as accomplished, and the occupation is 
thereby completed. There is no reason to invoke the obligation contained in 
Art. 35 of the Act of Berlin of 1885 assuring to occupied territories the exist- 
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ence of an authority sufficient to cause acquired rights to be respected and, the 
case occurring, the liberty of commerce and of transit in the conditions upon 
which it may be stipulated. Since this Act of Berlin was subsequent to the 
French occupation here under consideration, concerns only territories on the 
coasts of Africa, and binds only the signatory States, of which Mexico is not 
one, in their mutual relations, it can have no weight in the present case. Besides, 
Art. 35, strictly speaking, has nothing to do with the taking of possession, but 
imposes an obligation which presupposes an occupation which has already 
taken place and is already valid. 

The regularity of the French occupation has also been questioned because 
the other Powers were not notified of it. But it must be observed that the precise 
obligation to make such notification is contained in Art. 34 of the Act of Berlin 
cited above, which, as before mentioned, is not applicable to the present case. 
There is good reason to think that the notoriety given to the act, by whatever 
means, sufficed at the time, and that France provoked that notoriety by pub¬ 
lishing the said act in the manner above indicated. 

It follows from these premises that Clipperton Island was legitimately ac¬ 
quired by France on November 17, 1858. There is no reason to suppose that 
France has subsequently lost her right by derelictio, since she never had the 
animus of abandoning the island, and the fact that she has not exercised her 
authority there in a positive manner does not imply the forfeiture of an ac¬ 
quisition already definitively perfected. 

For These Reasons, we decide, as arbiter, that the sovereignty over Clip- 
perlon Island belongs to France, dating from November 17, 1858. 


Editor’s Note: Acquisition of Title to Territory. For discussions of the Palmas 
Island Case see Philip C. Jessup, “The Palmas Island Arbitration,” 22 AJ.I.L, 
(1928), 735-752; Fernand dc Visscher Arbitrage de ITle dc Palmas {Mi- 
angas),"' 1929 R.DJ.L.C., 3rd Ser., X (1929), 735-762; and bibliography 
in M. O. Hudson, P.C.IJ., 31 n. 

International law recognizes five principal modes by which a State can 
acquire title to territory: discovery and occupation, conquest or annexation, 
accretion, prescription, and cession. Occasionally, for reasons of policy, a State 
or group of States may withhold recognition of a particular acquisition of ter¬ 
ritory, but the acquisition of a valid title has in practice seldom been depend¬ 
ent upon its recognition by other States. A particular acquisition of territory 
may, however, fail to confer title if a superior claim to title is perfected by 
another State. Thus, in the Palmas Island Case, the failure of the United States 
to perfect its title was due not to non-recognition by the Netherlands Govern¬ 
ment but to an inability to meet the requirements of international law for the 
perfection of a valid title. 

Discovery and Occupation. In the Legal Status of Eastern Greenland Case, 
the Permanent Court of International Justice concluded that on July 10, 1931, 
Denmark “possessed a valid title to the sovereignty over all Greenland.” 
P.C.I.J., Ser. A/B, No. 53 (1933), 64. The decision was based, as Professor 
Charles Cheney Hyde comments, upon “conclusions revealing deference for 
the value of ancient claims as the foundation of rights of sovereignty over an 
unpossessed and unexplored territory, unwillingness to derive abandonment 
thereof from a mere cessation of any visible connection between the claimant 
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sovereign and such lerrilory for some two centuries, and a readiness to accept 
as tests of the limits of territorial pretensions over a vast area remaining un¬ 
occupied even in the twentieth century, something other and less than actual 
administrative control throughout the same.” Hyde, I, 336. In concluding from 
an examination of legislative enactments, decrees, treaties, and diplomatic 
correspondence that Denmark had met the required tests for title, namely, 
“the intention and will to act as sovereign, and some actual exercise or dis¬ 
play of such authority,” the Court pointed out that “it is impossible to read 
the records of the decisions in cases as to territorial sovereignty without observ- 
!ing that in many cases the tribunal has been satisfied with very little in the way 
of the actual exercise of sovereign rights, provided that the other State could 
not make out a superior claim. This is particularly true in the case of claims 
jto sovereignly over areas in thinly populated or unsettled countries.” P.CJJ,, 
Scr. A/B, No. 53, p. 46. Sec bibliography on the case in M. O. Hudson, World 
Court Reports, III, 148. 

For recent publications on acquisition of title to territory by discovery and 
occupation, see A. S. Keller, O. J. Lissitzyn, and F. J. Mann, Creation of 
Riithts of Sovereipity through Symbolic Acts, 1400-1800 (1938); James 
Simsarian, “The Acquisition of Legal Title to Terra Nulliiis” 53 Political 
Science Q. (1938), 111-128; F. A. von der Hcydtc, “Discovery, Symbolic 
Anne.xation and Virtual EfTcctivcncss in International Law,” 29 A.J.l.L. 
(1935), 448-471; Hyde, I, 319-346; Hackworlh, L 393-409, 465 11.; Her¬ 
bert A. Smith, Great Britain and the Law of Nations, II (1935), 1-45. Raoul 
Genet, **Notes sur I'Acquisition par Occupation ct le Droit des Gens Tradi- 
tionneir R.D.LL.C., 3rd Ser., XV (1934), 285-324, 416-450; Lauterpacht’s 
Oppenheim (7th ed.), I, 495-498, 506-514, and the works there cited; 
C. H. M. Waldock, “Disputed Sovereignly in the Falkland Islands Depend¬ 
encies,” 1948 B.Y.l.L., 311-353. 

On the acquisition of title to Polar Areas, and the Sector Theory, sec Gustav 
Smedal, Acquisition of Sovereignty over Polar Areas (Oslo, 1931 ); Hyde, I, 
347-355; Hackworlh, I, 449-465; W. Lakhtine, “Rights over the Arctic,” 24 
AJ.LL (1930), 703-717; U.S. Naval War Col\cge,"lnternational Law Situa¬ 
tions, 1937, 69-131; P. C. Jessup, “Sovereignty in Antarctica,” 41 AJ.LL. 
(1947), 117-119. 

M Conquest. “Conquest is the taking of possession of territory of an enemy 
slate by force; it becomes a mode of acquisition of territory—and hence of 
transfer of sovereignty—only if the conquered territory is effectively reduced 
to possession and annexed by the conquering state.” Hackworth, I, 427. The 
validity of a title to territory acquired by conquest has not hitherto depended 
upon its recognition by other States, However, the legality of title to territory 
acquired by conquest has been seriously challenged in recent years. By some 
writers the League Covenant and the Kellogg Pact were thought to have 
rendered conquest illegal and therefore to have invalidated a title to territory 
so acquired. Others based their arguments against the validity of title by con¬ 
quest upon the Stimson Non-Recognition Doctrine, the limited acceptance 
thereof by the League of Nations (see below, p. 847), and the scries of Pan 
American agreements culminating in the Lima Declaration on Non-Recognition 
of the Acquisition of Territory by Force, approved on December 22, 1938, 
which provided, in part: “The Eighth International Conference of American 
States Declari'S: That it reiterates, as a fundamental principle of the Public 
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Law of America, that the occupation or acquisition of territory or any other 
modification or territorial or boundary arrangement obtained through con¬ 
quest by force or by non-pacific means shall not be valid or have legal effect. 
The pledge of non-recognition of situations arising from the foregoing condi¬ 
tions is an obligation which cannot be avoided either unilaterally or collec¬ 
tively.” Text in Report of U.S. Delegation, Department of State Conference 
Series 50, pp. 132 -133. Cf. Article 17, Bogota Charter, l.O.C.S. II, American 
Republics 3. p. 170. See Herbert W. Briggs, “Non-Rccognition of Title by 
Conquest and Limitations on the Doctrine,” 1940 Proceedinfts, A.S.I.L., 12 ff., 
and the works there cited; Matthew M. McMahon, Conquest and Modern 
International Law: 'Ike Leital Limitations on the Acquisition of Territory by 
Conquest (1940), with bibliography, pp. 215-226; Robert Danger, Seizure 
of Territory: The Stimson Doctrine and Related Principles in Legal Theory 
and Diplomatic Practice (1947); Lautcrpacht’s Oppenheim (7th cd.), 1, 518- 
525. 

The United Nations Charter includes an obligation upon all Members to 
“refrain in their international relations from the threat or use of force against 
the territorial integrity or political independence of any state" (Art. 2, par. 4) 
and provides certain procedures w'hich might be used for establishing as a 
legal principle the invalidity of title to territory acquired by conquest or by 
the thretit or use of force. 

On Accretion, see Hackvvorth, I, 409—421; Hyde, I, 355-356; Lautcr¬ 
pacht’s Oppenheim (7th ed.), I, 514-518. 

On the acquisition of title based upon Prescription, see Schwarzenberger, 
I (2d ed.). 139-141; Hyde. I, 386-390; Hackworth, I, 432-442; Lauter- 
pacht's Oppenheim (7th cd,), I. 525—529; Arkansas v. Tennessee, 310 U.S. 
563 (1940). 

On Cession, see Hyde, I, 358-385; Hackworth. I, 421-426; Schwarzen¬ 
berger, 1, 143: Lauterpacht's Oppenheim (7th cd.), I, 498-506. 

The Great Powers have sometimes “leased” territory from weaker States 
for a particular term of years or for a particular purpose. See W. W. Wil¬ 
loughby, Foreign Rights and Interests in China (2nd ed., 1927), 1, 466-494; 
Malloy, I, 358-361, Lease to the United States by Cuba of Land and Water 
for Naval or Coaling Stations, 1903, continued in effect by Art. Ill of the 
Treaty of Relations of May 29, 1934, between the United Slates and Cuba, 
U.S. T.S., No. 866. By Article II of the Convention of November 18, 1903, 
between Panama and the United States, Panama “grants to the United Stales 
in perpetuity the use, occupation and control of a zone” for the construc¬ 
tion and maintenance of the Panama Canal; by Article III, “the Republic 
of Panama grants to the United States all the rights, power and authority within 
the zone mentioned . . . which the United States would possess and exercise 
if it were the sovereign of the territory.” Malloy, II, 1350. Professor Padcl- 
ford comments: “It is notable that Panama did not cede, sell or lease the 
territory for the Canal Zone, as it did agree to do for naval or coaling stations 
in Article XXV.” Norman J. Padelford, “American Rights in the Panama 
Canal,” 34 A .J.LL. (1940), 416,424 ff. 
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II. TERRITORIAL LIMITS: RIVERS 
A. River Boundaries 

New Jersey v. Delaware 
UnitiiD Statls, Supreme Court, 1934 
291 U.S. 361 

Mr. Justice Cardozo delivered the opinion of the Court. 

Invoking our original jurisdiction, New Jersey brings Delaware into this 
court and prays for a determination of the boundary in Dclaw'arc Bay and 
River. 

The contr(Wcrsy divides itself into two branches, distinct from each other 
in respect of facts and law. The first branch has to do with the title to the bed 
or subaqueous soil of the Delaware River within a circle of twelve miles about 
the town of New^ Castle. Delaware claims to be the owner of the entire bed 
of the river w'ithin the limits of this circle up to low' w'atcr mark on the cast 
or New' Jersey side. New Jersey claims to be the owner up to the middle of 
the channel, 'I'he second branch of the controversy has to do w ith the boundary 
line beuveen the two states in the river below' the circle and in the bay below 
the river. In that territory as in the river above, New' Jersey bounds her title 
by the Thalweg. Delaware makes the division at the geographical center, an 
irregular line midway between the banks or shores. 

The wSpecial Master appointed by this court in January, 1930 (280 U.S. 
529) has now filed his report. As to the boundary within the circle, his re¬ 
port is in favor of Delaware. To that part of the report exceptions have been 
filed by New Jersey. As to the boundary in the bay and in the river below 
the circle, his report is in favor of New Jersey. To that part exceptions have 
been filed by Delaware. The two branches of the controversy will be sepa¬ 
rately considered here. 

First. The boundary w'ithin the circle, 

Delaware traces her title to the river bed within the circle through deeds 
going back two and a half centuries and more. 

On August 24, 1682, the Duke of York delivered to William Penn a deed 
of feofl’ment for the twelve mile circle whereby he conveyed to the feolfcc 
“all that the Townc of Newcastle otherwise called Delaware and All that 
Tract of Land lying within the Compass or Circle of Twelve Miles about the 
same scituate lying and being upon the River Dclaw'are in America And all 
Islands in the same River Delaware and the said River and Soyle thereof 
lying North of the Southermost part of the said Circle of Twelve Miles about 
the said Towne.” On October 28, 1682, there was formal livery of seisin of 
the lands and waters within the twelve mile circle. John Moll and Ephriam 
Herman, attorneys appointed in the deed of feoffment, gave possession and 
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seisin “by delivery of the fort of the sd Town and leaving the sd William Penn 
in quiet and peaceable possession thereof and allso by the delivery of turf 
and twig and water and Soyle of the River of Delaware."’ “We did deliver 
allso unto him one turf with a twigg upon it a porringer with River water and 
Soyle in part of all what was specitied in the sd Indentures or deeds." 

By force of these acts there was conveyed to the feolTce any title to the river 
bed within the circle that then belonged to the feoffor. New Jersey insists, how¬ 
ever, that the feoffor, the Duke of York, was not then the owner of any ter¬ 
ritory west of the easterly side of the Delaware River, and hence at the lime 
of the feoffment had no title to convey. Letters patent from Charles II, dated 
May 12, 1664, had granted to the Duke full title to and government of a large 
territory in America, embracing much of New England and in particular "all 
the land from the west side of Connecticut River to the cast side of Delaware 
Bay," not including, however, lands or waters to the west. True the Duke had 
gone into possession of lands westward of the grant, including land within 
the circle, and through his delegates and deputies was exercising powers of 
government. His acts in that behalf were the outcome of conflicts with the 
Dutch. What is now the State of Delaware had been subject to the government 
of the Dutch until 1664, when with the victory of the English arms it became 
an English colony. From that time until August 24, 1682, the date of the 
deed of feoffment, Delaw'are was governed (with the exception of a brief period 
from July, 1763, to February 9, 1764) as a dependency of the Government 
and Colony of New York through governors commissioned by the Duke 
of York and Albany, Upon the delivery of the deed to Penn, the Duke was 
the de facto overlord of the land within the circle, though title at that time was 
still vested in the Crown. . . . 

We uphold the title of Delaware to the land within the circle. 

Second, The boundary below the circle in the lower river and the bay. 

Below the twelve mile circle there is a stretch of water about five miles 
long, not different in its physical characteristics from the river above, and 
below this is another stretch of water forty-five miles long where the river broad¬ 
ens into a bay. 

The title to the soil of the lower river and the bay is unaffected by any grant 
to the Duke of York or others. The letters patent to James do not affect the 
ownership of the bed below the circle. Up to the time when New^ Jersey and 
Delaware became independent states, the title to the soil under the waters 
below the circle was still in the Crown of England. When independence was 
achieved, the precepts to be obeyed in the division of the waters were those 
of international law. Handly\s Lessee v. Anthony, 5 Wheat. 374, 379. 

International law today divides the river boundaries betw'een states by the 
middle of the main channel, when there is one, and not by the geographical 
center, half way between the banks. Iowa v. Illinois, 147 U.S. 1, 7, 8, 9; 
Keokuk & //. Bridge Co. v. Illinois, 175 U.S. 626, 631; Louisiana v. Mississippi, 
202 U.S. 1, 49; Arkansas v. Tennessee, 246 U.S. 158, 169, 170; Arkansas 
V. Mississippi, 250 U.S. 39; Minnesota v. Wisconsin, 252 U.S. 273, 282. It 
applies the same doctrine, now known as the doctrine of the Thalweg, to 
estuaries and bays in which the dominant sailing channel can be followed to 
the sea. Louisiana v, Mississippi, supra; and compare 1 Hallcck, International 
Law (4th ed.), 182; I Moore, Digest, 617; Matter of Devoe Mfg, Co,, 108 
U.S. 401; The Fame, 8 Fed. Cas. 984, Story, J.; The Open Boat, 18 Fed. Cas. 
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751, Ware, J. The Thalweg, or downway, is the track taken by boats in their 
course down the stream, which is that of the strongest current. 1 Westlake, In¬ 
ternational Law, 144; Orban, Etude de Droit Fluvial International, 343; 
Kaeckcnbecck, International Rivers, p. 176; Hyde, 244; Fiore, International 
Law Codified, § 1051; Calvo, Dictionnaire de Droit International, Delaware 
makes no denial that this is the decisive test whenever the physical conditions 
define the track of navigation. Her position comes to this, that the bay is 
equally navigable in all directions, or at all events was so navigable in 1783, 
and that in the absence of a track of navigation the geographical center becomes 
the boundary, not of choice, but of necessity. As to the section of the river be¬ 
tween the bay and the circle, the same boundary is to be accepted, wc arc 
told, as a matter of convenience. 

The findings of the Special Master, well supported by the evidence, over¬ 
come the argument thus drawn from physical conditions. He finds that “as 
early as Fisher's Chart of Delaware Bay (1756) there has been a well-defined 
channel of navigation up and down the Bay and River,” in which the current 
of water attains its maximum velocity; that “Delaware River and Bay, on 
account of shoals, are not equally navigable in all directions, but the main 
ship channel must be adhered to for safety in navigation”; that the Bay, ac¬ 
cording to the testimony, “is only an expansion of the lower part of the Dcla- 
w'arc River,” and that the fresh water of the river does not spread out uniformly 
when it drains into the bay, but maintains a continuing identity through its 
course into the ocean. “The record shows the existence of a well-defined deep 
water sailing channel in Delaware River and Bay constituting a necessary track 
of navigation, and the boundary between the States of Delaware and New 
,Iersey in said bay is the middle of said channel.” 

The underlying rationale of the doctrine of the Thalweg is one of equality 
and justice. ”A river,” in the words of Holmes, J. {New Jersey v. New York, 
283 U.S. 336, 342), “is more than an amenity, it is a treasure.” If the dividing 
line were to be placed in the centre of the stream rather than in the centre of 
the channel, the w^hole track of navigation might be thrown within the terri¬ 
tory of one state to the exclusion of the other. Considerations such as these have 
less importance for commonwealths or states united under a general govern¬ 
ment than for slates wholly independent. Per Field, J. in Iowa v. Illinois, supra, 
p. 10. None the less, the same test will be applied in the absence of usage 
or convention pointing to another. Iowa v. Illinois, supra. Indeed, in 1783, 
the equal opportunity for use that was derived from equal owmership may have 
had a practical importance for the newly liberated colonies, still loosely knit 
together, such as it would not have today. They were not taking any chances 
in affairs of vital moment. Bays and rivers are more than geometrical divisions. 
They are the arteries of trade and travel. 

The commentators tell us of times when the doctrine of the Thalweg w'as 
still unknown or undeveloped. Anciently, we are informed, there was a prin¬ 
ciple of co-dominion by which boundary streams to their entire width were 
held in common ownership by the proprietors on cither side. 1 Hyde, 
243, § 137. Then, with Grotius and Vattel, came the notion of equality of 
division (Nys, Droit International, Vol. 1, 425, 426; Hyde, supra, 244, citing 
Grotius, De Jure Belli ac Pads, and Vattel, Law oj Nations), though how this 
was to be attained was still indefinite and uncertain, as the citations from 
Grotius and Vattel show. Finally, about the end of the eighteenth century, the 
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formula acquired precision, the middle of the “stream” becoming the middle 
of the “channel.” There are statements by the commentators that the term 
Thalweg is to be traced to the Congress of Rastadt in 1797 (Englehardt, Du 
Regime Conventionnel des Fleuves Internationaux, 72; Koch, Histoire des 
Traites de Paix, V, 156), and the Treaty of Luneville in 1801. Hyde, supra, 
245, 246; Kaeckenbeeck, International Rivers, 176; Adami, National Frontiers, 
translated by Behrens, p. 17. If the term was then new, the notion of equality 
was not. There are treaties before the Peace of Luneville in which the boundary 
is described as the middle of the channel, though, it seems, without thought 
that in this there was an innovation, or that the meaning would have been 
dilTerent if the boundary had been declared to follow the middle of the stream. 
Hyde, supra, 246. Thus, in the Treaty of October 27, 1795, between the United 
States and Spain (Article IV), it is “agreed that the western boundary of the 
United Stales which separates them from the Spanish colony of Louisiana is 
in the middle of the channel or bed of the River Mississippi.” Miller, Treaties 
and other International Acts of the United States of America, Vol. 2, p, 321. 
There arc other treaties of the same period in which the benmdary is described 
as the middle of the river without further definition, yet this court has held 
that the phrase was intended to be equivalent to the middle of the channel. 
Iowa V. Illinois: Arkansas v. Tennessee: and Arkansas v. Mississippi, supra. 
See, e. g., the Treaty of 1763 between Great Britain, EYance and Spain, which 
calls for “a line drawn along the middle of the River Mississippi.” The truth 
plainly is that a rule was in the making which was to give fixity and precision 
to what had been indefinite and fluid. There was still a margin of uncertainty 
within which conflicting methods of division were contending for the mastery. 
Conceivably that is true today in unusual situations of avulsion or erosion. 
Hyde, supra, 246, 247. Even so there has emerged out of the flux of an era 
of transition a working principle of division adapted to the needs of the inter¬ 
national community. Through varying modes of speech the law' has been 
groping for a formula that will achieve equality in substance, and not equality 
in name only. Unless prescription or convention has intrenched another rule 
(1 Westlake, International Law, 146), we are to utilize the formula that will 
make equality prevail. 

In 1783, when the Revolutionary War was over, Delaware and New Jersey 
began with a clean slate. There was no treaty or convention fixing the boundary 
between them. There was no possessory act nor other act of dominion to give 
to the boundary in bay and river below the circle a practical location, or to 
establish a prescriptive right. In these circumstances, the capacity of the law 
to develop and apply a formula consonant with justice and with the political 
and social needs of the international legal system is not lessened by the fact 
that at the creation of the boundary the formula of the Thalweg had only a 
germinal existence. The gap is not so great that adjudication may not fill it. 
Lauterpacht, The Function of Law in the International Community, 52, 60, 
70, 85, 100, 110, 111, 255, 404, 432. Treaties almost contemporaneous, 
which were to be followed by a host of others, were declaratory of a principle 
that was making its way into the legal order. Hall, International Law (8th cd.), 
7. International law, or the law that governs between states, has at times, 
like the common law within states, a twilight existence during which it is hardly 
distinguishable from morality or justice, till at length the imprimatur of a court 
attests its jural quality. Lauterpacht, supra, 110, 225; Hall, supra, 7, 12, 15, 
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16; Jenks, The New Jurisprudence, 11, 12. “The gradual consolidation of opin¬ 
ions and habits” (VinogradofT, Custom and Ri}*ht, 21) has been doing its 
quiet work. 

It is thus with the formula of the Thalweg in its application to the division 
between Delaware and New Jersey. We apply it to that boundary, which 
goes back to the Peace of Paris, just as we applied it to the boundary between 
Illinois and Iowa, which derives from a treaty of 1763 {Iowa v. Illinois; Keokuk 

H. Brid}>e Co. v. Illinois; Arkansas v. Tennessee; Arkansas v. Mississippi, 
250 U.S. 39, supra), or to that between Louisiana and Mississippi (202 U.S. 
1, 16). which goes back to 1S12, or between Minnesota and Wisconsin (252 
U.S. 273), going back to 1846. Indeed, counsel for Delaware make no point 
that the result is to be affected by difference of time. In requests submitted to 
the Master they have asked for a finding that “there was in 17(S3 no well de¬ 
fined channel in the Delaware Bay constituting a necessary track of navigation 
and the boundary line between the States of fSclaware and New Jersey in said 
bay is the geographical center thereof.” The second branch of the request is 
dependent on the first. This is clear enough upon its face, but is made doubly 
clear by the exceptions to the report and by the written and oral arguments. 
The line of division is to be the centre of the main channel unless the physical 
conditions are of such a nature that a channel is unknown. 

We have seen that even in the bay the physical conditions are consistent 
with a track of navigation, which is also the course of safety. Counsel do not 
argue that such a track is unknown in the five miles of river between the bay 
and the circle. The argument is, however, that the geographical centre is to be 
made the boundary in the river as a matter of convenience since otherwise there 
will be need for a sharp and sudden turn when the river meets the bay. Incon¬ 
venient such a boundary would unquestionably be, but the inconvenience is 
a reason for following the Thalweg consistently through the river and the bay 
alike instead of abandoning it along a course where it can be followed without 
trouble. If the boundary be taken to be the geographical centre, the result will 
be a crooked line, conforming to the indentations and windings of the coast, 
but without relation to the needs of shipping. Minnesota v. Wisconsin, supra. 
If the boundary be taken to be the Thalwett, it will follow the course furrowed 
by the vessels of the world. 

The report will be confirmed, and a decree entered accordingly, which, un¬ 
less agreed to by the parties, may be settled upon notice. 

Within the twelve mile circle, the river and the subaqueous soil thereof up 
to low water mark on the easterly or New Jersey side will be adjudged to be¬ 
long to the State of Delaware, subject to the Compact of 1905. 

Below the twelve mile circle, the true boundary between the complainant 
and the defendant will be adjudged to be the middle of the main ship channel 
in Delaware River and Bay. 

The costs of the suit will be equally divided. 

It is so ordered. 
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The Chamizal Arbitration 

United States-Mexico, International Boundary 
Commission, Constituted by the Treaty of 
June 24, 1910. 1911 

5 AJ , LL . (1911), 785 


[By the Commission: Lafleur, Mills, and Bfltram y Puga.] . . . The 
Chamizal tract consists of about six hundred acres, and lies between the old 
bed of the Rio Grande, as it was surveyed in 1852, and the present bed of the 
river, as more particularly described in Article 1 of the Convention of 1910. It 
is the result of changes which have taken place through the action of the 
water upon the banks of the river causing the river to move southward into 
Mexican territory. 

With the progressive movement of the river to the south, the American 
city of El Paso has been extending on the accretions formed by the action of 
the river on its north bank, w'hilc the Mexican city of Juarez to the south has 
suffered a corresponding loss of territory. 

By the Treaties of 1848 and 1853 the Rio Grande, from a point a little 
higher than the present City of El Paso to its mouth in the Gulf of Mexico, 
w'as constituted the boundary line between the United States and Mexico. 

The contention on behalf of the United Slates of Mexico is that this dividing 
line W'as fixed, under those treaties, in a permanent and invariable manner, 
and con.sequently that the changes which have taken place in the river have 
not affected the boundary line which w'as established and marked in 1852. 

On behalf of the United States of America it is contended that according 
to the true intent and meaning of the Treaties of 1848 and 1853, if the channel 
of the river changes by gradual accretion the boundary follow's the channel, 
and that it is only in case of a sudden change of bed that the river ceases to be 
the boundary, which then remains in the abandoned bed of the river. 

It is further contended on behalf of the United Stales of America that by 
the terms of a subsequent boundary convention in 1884, rules of interpreta¬ 
tion were adopted which became applicable to all changes in the Rio Grande, 
which have occurred since the river became the international boundary, and 
that the changes which determined the formation of the Chamizal tract are 
changes resulting from slow and gradual erosion and deposit of alluvion within 
the meaning of that convention, and consequently changes which left the chan¬ 
nel of the river as the international boundary line. 

The Mexican Government, on the other hand, contends that the Chamizal 
tract having been formed before the coming in force of the Convention of 
1884, that convention was not retroactive and could not affect the title to 
the tract, and further contends that even assuming the case to be governed 
by the Convention of 1884 the changes in the channel have not been the result 
of slow and gradual erosion and deposit of alluvion. 
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Finally the United States of America have set up a claim to the Chamizal 
tract by prescription, alleged to result from the undisturbed, uninterrupted, 
and unchallenged possession of the territory since the Treaty of 1848. . . . 

The Treaty of Guadalupe Hidalgo, signed on the 2nd February, 1848, pro¬ 
vides that the boundary line between the two republics from the Gulf of 
Mexico shall be the middle of the Rio Grande, following the deepest channel 
where it has more than one, to the point where it strikes the southern boundary 
of New Mexico. It is conceded, on both sides, that if this provision stood alone 
it would undoubtedly constitute a natural, or arcifinious, boundary between 
the two nations and that according to well-known principles of international 
law, this fluvial boundary would continue, notwithstanding modifications of the 
course of the river caused by gradual accretion on the one bank or degradation 
of the other bank; whereas if the river deserted its original bed and forced 
for itself a new channel in another direction the boundary would remain in 
the middle of the deserted river bed. It is contended, however, on behalf of 
Mexico, that the provisions in the treaty providing for a designation of the 
boundary line with due precision, upon authoritative maps, and for estab¬ 
lishing upon the grounds landmarks showing the limits of both republics, and 
the direction to commissioners and surveyors to run and mark the boundary 
in its full course to the mouth of the Rio Grande, coupled with the final stipula¬ 
tion that the boundary line thus established should be religiously respected by 
the two republics, and no change should ever be made therein, except by the 
express and free consent of both nations, takes this case out of the ordinary 
rules of international law, and by a conventional agreement converts a natural, 
or arcifinious, boundary into an artificial and invariable one. . . . 

The difficulty in this case does not arise from the fact that the territories in 
question arc established by any measurement, but because the boundary is 
ordered to be run and marked along the fluvial portion as well as on the land, 
and on account of the further stipulation that no change shall ever be made 
therein. Do these provisions and expression, in so far as they refer to the 
fluvial portion of the boundary, convert it into an artificial boundary which 
will persist notwithstanding all changes in the course of the river? In one 
sense it may be said that the adoption of a fixed and invariable line, so far as 
the river is concerned, would not be a perpetual retaining of the river boundary 
provided for by the treaty, and would be at variance with the agreement of the 
parties that the boundary should forever run in the middle of the river. The 
direction as to marking the course of the river as it existed at the time of the 
Treaty of 1848 is not inconsistent with a fluvial line varying only in accord¬ 
ance with the general rules of international law, by erosion on one bank and 
alluvial deposits on the other bank, for this marking of the boundary may serve 
the purpose of preserving a record of the old river bed to serve as a boundary 
in cases in which it cuts a new channel. 

Numerous treaties containing provisions as to river boundaries have been 
referred to by the two parties, showing that in some cases conventional ar¬ 
rangements are made that the river simpliciter shall be the boundary, or that 
the boundary shall run along the middle of the river, or along the thalweg or 
center or thread of the channel, while a small number of treaties contain elab¬ 
orate dispositions for a fixed line boundary, notwithstanding the alterations 
which may take place in the river, with provision, however, for periodical re¬ 
adjustments in certain specified cases. The difficulty with these instances is 
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that no cases appear to have arisen upon the treaties in question and their 
provisions throw little, if any, light upon the present controversy. In one case 
only among those cited there appears to have been a decision by the Court of 
Cassation in France (Dalloz, 1858, Part. 1, p. 401) holding that when a river 
separates two departments or two districts, the boundary is fixed in an irrev¬ 
ocable manner along the middle of the bed of the river as it existed at the 
time of the establishment of the boundary and that it is not subject to any sub¬ 
sequent variation, notwithstanding the changes in the river. Whatever authority 
this decision may have in the delimitation of departmental boundaries in 
France, it docs not seem to be in accordance with recognized principles of in¬ 
ternational law, if, as appears from the report, it holds that the mere designation 
of a river as a boundary establishes a fixed and invariable line. 

The above observation as to the Treaty of 1848 would seem to apply to 
the Gadsden Treaty of 1853, taken by itself, for it provides, in similar lan¬ 
guage, that the boundary shall follow the middle of the Rio Grande, that 
the boundary line shall be established and marked, and that the dividing line 
shall in all time be faithfully respected by the two governments w'ithout any 
variation therein. 

While, however, the Treaty of 1848 standing alone, or the Treaty of 1853, 
standing alone, might seem to be more consistent with the idea of a fixed 
boundary than one which would vary by reason of alluvial processes, the lan¬ 
guage of the Treaty of 1853, taken in conjunction with the existing circum¬ 
stances, renders it difficult to accept the idea of a fixed and invariable boundary. 
During the five years which elapsed between the two treaties, notable varia¬ 
tions of the course of the Rio Grande took place, to such an extent that sur¬ 
veys made in the early part of 1853, at intervals of six months, revealed dis¬ 
crepancies which are accounted for only by reason of the changes which the 
river had undergone in the meantime. Notwithstanding the existence of such 
changes, the Treaty of 1853 reiterates the provision that the boundary line 
runs up the middle of the river, which could not have been an accurate state¬ 
ment upon the fixed line theory. . . . 

It is in consequence of this legitimate doubt as to the true construction of 
the boundary treaties of 1848 and 1853 that the subsequent course of conduct 
of the parties, and their formal conventions, may be resorted to as aids to 
construction. In the opinion of the majority of this Commission the lan¬ 
guage of the subsequent conventions, and the consistent course of conduct of 
the high contracting parties, is wholly incompatible with the existence of a fixed 
line boundary. . . . 

On the whole, it appears to be impo.ssible to come to any other conclusion 
than that the two nations have, by their subsequent treaties and their consistent 
course of conduct in connection with all cases arising thereunder, put such an 
authoritative interpretation upon the language of the Treaties of 1848 and 
1853 as to preclude them from now contending that the fluvial portion of the 
boundary created by those treaties is a fixed line boundary. 

The Presiding Commissioner and the American Commissioner therefore 
hold that the Treaties of 1848 and 1853, as interpreted by subsequent con¬ 
ventions between the parties and by their course of conduct, created an arcifini- 
ous boundary, and that the Convention of 1884 was intended to be and was 
made retroactive by the high contracting parties. . . . 

The Presiding Commissioner and the Mexican Commissioner arc of the 



TERRITORIAL LIMITS: RIVERS 


261 


opinion that the evidence established that from 1852 to 1864 the changes 
in the river, which during that interval formed a portion of the Chamizal tract, 
were caused by slow and gradual erosion and deposit of alluvium within the 
meaning of Article 1 of the Convention of 1884. 

They arc further of opinion that all the changes which have taken place 
in the Chamizal district from 1852 up to the present date have not resulted from 
any change of bed of the river. It is sufficiently shown that the Mexican bank 
opposite the Chamizal tract was at all times high and that it was never over¬ 
flowed, and there is no evidence tending to show that the Rio Grande in that 
vicinity ever abandoned its existing bed and opened a new one. The changes, 
such as they were, resulted from the degradation of the Mexican bank, and 
the alluvial deposits formed on the American bank, and as has been said, up to 
1864 this erosion and deposit appears to come within Article 1 of the Con¬ 
vention of 1884.’ 

With respect to the nature of the changes which occurred in 1864, and 
during the four succeeding years, the Presiding Commissioner and the Mexi¬ 
can Commissioner are of opinion that the phenomena described by the wit¬ 
nesses as having occurred during that period can not properly be described as 
alterations in the river effected through the slow and gradual erosion and 
deposit of alluvium. . . . 

In the present case, however, while the accretion may have been slow and 
gradual, the parties have expressly contracted that not only the accretion, but 
the erosion, must be slow and gradual. The Convention of 1884 expressly 
adopts a rule of construction which is to be applied to the fluvial boundary 
created by the Treaties of 1848 and 1853, and this rule is manifestly different 
from that which was applied in the case of Nebraska v. Icnva, in which the 
court was not dealing with a special contract. If it had been called upon, in 
the case just cited, to decide whether the degradation of the bank of the 
Mis.souri River had occurred through a slow and gradual process the answer 
would undoubtedly have been in the negative. . . . 

It has been suggested, and the American Commissioner is of opinion, that 
the bed of the Rio Grande as it existed in 1864, before the flood, can not be 
located, and moreover that the present Commissioners are not authorized by 
the Convention of the 5th December, 1910, to divide the Chamizal tract and 
attribute a portion thereof to the United States and another portion to Mexico. 
The Presiding Commissioner and the Mexican Commissioner can not assent 
to this view and conceive that in dividing the tract in question between the 
parties, according to the evidence as they appreciate it, they are following the 
precedent laid down by the Supreme Court of the United States in Nebraska v. 
Iowa, above cited. In that case the court found that up to the year 1877 the 
changes in the Missouri River were due to accretion, and that, in that year, the 
river made for itself a new channel. Upon these findings it was held that the 
boundary between Iowa and Nebraska was a varying line in so far as affected 
by accretion, but that from and after 1877 the boundary was not changed, 

^ Article 1 of the convention between the United States and Mexico, signed at Wash¬ 
ington, November 12, 1884, provides: “The dividing line shall forever be that described 
in the aforesaid Treaty and follow the centre of the normal channel of the rivers named, 
notwithstanding any alterations in the banks or in the course of those rivers, provided 
that such alterations be effected by natural causes through the slow and gradual erosion 
and deposit of alluvium and not by the abandonment of an existing river bed and the 
opening of a new one." 
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and remained as it was before the cutting of a new' channel. Applying this 
principle, mutatis mutandis, to the present case, the Presiding Commissioner 
and Mexican Commissioner are of opinion that the accretions which occurred 
in the Chamizal tract up to the time of the great flood in 1864 should be 
awarded to the United States of America, and that inasmuch as the changes 
which occurred in that year did not constitute slow and gradual erosion within 
the meaning of the Convention of 1884, the balance of the tract should be 
awarded to Mexico. 

They also conceive that it is not w'iihin their province to relocate that line, 
inasmuch as the parties have offered no evidence to enable the Commissioners 
to do so. In the case of Nebraska v. towa the court contented itself with in¬ 
dicating, as above stated, the boundary between the two States and invited the 
parties to agree to a designation of the boundary upon the principles enun¬ 
ciated in the decision. . . . 

Wherefore the Presiding Commissioner and the Mexican Commissioner, 
constituting a majority of the said Commission, hereby award and declare that 
the international title to the portion of the Chamizal tract lying between the 
middle of the bed of the Rio Grande, as surveyed by Emory and Salazar in 
1852, and the middle of the bed of the said river as it exi.sted before the flood 
of 1864, is in the United States of America, and the international title to the 
balance of the said Chamizal tract is in the United States of Mexico. 

The American Commissioner dissents from the above award. 


Editor’s Note: International Boundaries. Sec Stephen B. Jones, Boundary- 
Making: A Handbook for Statesmen, Treaty Editors and Boundary Commis¬ 
sioners (1945, Carnegie Endowment for International Peace, Division of In¬ 
ternational Law, Monograph No. 8; Ch. VI deals with River Boundaries); 
Norman Hill, Claims to Territory in International Law and Relations (Oxford, 
1945); S. Whittemorc Boggs, International Boundaries: A Study of Boundary 
Functions and Problems (Columbia, 1940); Hackworth, I, 569-623, 713- 
783; Hyde, I, 439-450, 489-510; Lauterpachfs Oppenheim (7lh ed.), 1, 
483-487, and works there cited. See also The Grisbadarna Case (1909), ,1. B. 
Scott, The Hague Court Reports (1916), 121—140. 

On the refusal of the United States to accept the Chamizal award, see Hack- 
worth, I, 409-417. On the U.S.-Mcxican boundary, sec id., 771-783; Charles 
A. Timm, The International Boundary Commission, United States and Mexico, 
University of Texas Publication No. 4134 (1941); G. Frederick Reinhardt, 
“Rectification of the Rio Grande in the El Paso—Juarez Valley,” 31 A.J.I.L. 
(1937), 44-54. 

On the doctrine of uti possidetis, in accordance with which certain Latin- 
American states have based claims to territory upon the former administra¬ 
tive frontiers of Spanish colonial possessions in America, see Hyde, 1, 498-510; 
Guatemala—Honduras Special Boundary Tribunal, Opinion and Award, Wash^ 
ington, 1933, Annual Digest, 1933-34, Case No .46. 
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B. International Fluvial Law 

The Faber Case 

Germany-Venezukla, Commission under the Agreement 
OF February 13, 1903 

Ralston's Report, p. 600 

[Opinions of Goctsch and Zuloaga, Commissioners, omitted.] 

Duffif.ld, Umpire. This is one of several claims which grow out of the 
suspension of river traliic on the river Zulia by Executive decrees of Venezuela 
in 1900, 1901, and 1902. The claimant Faber is a German subject who resides 
and has his place of business in Cucuta, in Colombia. . . . 

As to the main objection of the Commissioner for Venezuela that her acts 
in closing the ports in question were fully within the attributes of her sovereignty, 
the Commissioner for Germany insists to the contrary. In the course of a very 
able discussion of the question, to which he has brought great research, he main¬ 
tains: 

*To begin, it can not be denied that a sovereign state possesses absolute au¬ 
thority over its rivers and water courses as far as the boundary lines of other 
states. This principle is nevertheless limited in two ways in international law. 
When a river is the only route of communication and indispensable to the ex¬ 
istence of another state or part of it, its use can not be entirely prohibited.” 
(Citing HelTtcr, International Law of Europe [Berlin, 1857], 147.) 

He also cites Heffter, Puffendorf, Groot, and Vattel, that a state can not 
deny to another nation without committing an act of hostility, and no state 
can prevent another from getting its commerce to the market of a third without 
giving offence and inflicting injury, and he claims “these international maxims 
whose object is to draw nations together have been at different times embraced 
in treaties,” a number of which he cites, and concludes: 

“It must be considered as an international doctrine that the navigation of 
rivers passing through the territory of several stales, together with all their 
affluents, must be free from the point where they begin to be navigable to the 
point where they empty into the sea.” . . . 

We are met on the threshold of the discussion with the fact that no direct 
oceanic navigation was interrupted. Physical limitations deprive Colombia of 
the enjoyment of direct oceanic traffic through Venezuelan territory. No sea¬ 
going vessels can thus pass into Colombian territory. All must stop at Maracaibo, 
where all ocean freight must be reshipped. The case, therefore, is not one in 
which a foreigner is deprived by the act of Venezuela of the use of waters to 
which nature has given him direct access. That right Venezuela has not at¬ 
tempted to restrict. She permits him to carry his goods in the vessel in which 
they entered her territory as far as nature permits him. But the claimant insists 
that because of the nature of his business he suffers damage because goods are 
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not permitted to be twice reshipped in the territory of Venezuela and thus 
transported into Colombia. Obviously this is a very different matter. First, it 
of necessity involves the use of land of Venezuela not incidental to navigation 
merely, but for the transshipment, carriage, and handling of freight on her 
shores. Second, it extends the claim of free navigation of rivers to a new case, 
for which I have found no precedent. 

It is one thing for a foreigner to claim, “I have a right to navigation for my 
vessels wherever natural conditions permit, and Venezuela can not restrict it.” 
But it is quite another thing to claim, ‘T have a right to send niy goods over 
the inland waters of Venezuela, reshipping them into smaller and smaller 
vessels as often as the lessening depth of water may require.” The question 
seems to be one of regulating commerce, rather than restricting internal navi¬ 
gation. It also appears that the laws of Venezuela with reference to internal 
navigation over its rivers and lakes require a nationalization of the vessels 
engaged therein. They also define interior maritime commerce of coast or 
river trade to be [thatl which is established between ports and points on the 
banks of the rivers or shores of Venezuela in national boats with foreign mer¬ 
chandise which has paid duty, or fruits or other productions of the country. 
Another provision of law requires captains of vessels engaged in this trade to be 
Venezuelan citizens. 

That these provisions were within the proper exercise of Venezuela’s sov¬ 
ereignty can not be doubted. It results, therefore, that in the lawful exercise 
of such sovereignty she has excluded from her internal commerce boats of 
other nationalities and required even the boats of Venezuelan nationality to 
be commanded by Venezuelans. 

For a considerable period before the decree of September 11, 1900, was 
issued there were internal political disturbances in the territory tributary to the 
Catatumbo and Zulia rivers. The relations between Venezuela and Colombia 
were at the same time seriously strained, and the former complained that revolu¬ 
tionist plans and movements found moral and material support on Colombian 
territory, which afforded a secure base of operations for them. 

In this state of affairs the various decrees complained of w'ere promulgated. 
It is evident that their purpose was to control the passage of vessels, especially 
steamers, to and fro between Colombia and Venezuela. The language of some 
of the decrees intimate fears of hostile forces entering Venezuela in that way. 
In July, 1901, Gen. Rangel Garbiras had begun his insurrection, which at one 
time seemed threatening, from Colombia. A part of his forces came into 
Venezuela by way of the Zulia and Catatumbo rivers. It may be reasonably 
presumed that this was the cause of the decree of July 29, 1901, revoking the 
permission given in that of March 4, 1901. 

The concrete question, therefore, in the case is whether, under these physical 
and political conditions, Venezuela had the right to suspend the traffic on these 
rivers by the closing of these ports. She was in full possession of them and 
they were actually under her .sovereignty. This distinguishes the case from that 
of the Orinoco Asphalt Company. Ralston's Report, p. 586. 

As has been shown above, there is no substantial contradiction of authori¬ 
ties as to the rights of a state to regulate, and, if necessary to the peace, safety, 
and convenience of her own citizens, to prohibit temporarily navigation on 
rivers which flow to the sea. What is necessary to peace, safety, and conven- 
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ience of her own citizens she must judge, and it seems to the umpire quite 
clear that in any case calling for an exercise of that judgment her decision is 
final. That a case for the exercise of this discretion did exist at the dales of 
the various decrees complained of is obvious, and in the opinion of the um¬ 
pire the decision of Venezuela in the premises can not be reviewed by this 
Commission or any other tribunal. Being of the opinion that the closing of 
the ports of the Catalumbo and Zulia rivers under the circumstances which 
existed at the time was a lawful exercise of sovereignty by the Republic of 
Venezuela, the claim is disallowed. . . . 

The theory of Grotius was that on the establishment of separate property, 
w'hich he conceived grew by agreement out of an original community of goods, 
there were reserved for the public benefit certain of the preexisting natural 
rights, and that one of these was the passage over territory, whether by land 
or by water, and whether in the form of navigation of rivers for commercial 
purposes, or of an army over neutral ground, which he held to be an innocent 
use, the concession of which it was not competent to a nation to refuse. 

It is on this doctrine that some writers on international law uphold the 
principle of the freedom of river navigation. 

Gronovius and Barbeyrac, in their notes to Grotius, consider the right of 
levying dues for permission to navigate rivers. This would seem to imply 
the right to prohibit navigation. It has been decided by the Supreme Court of 
the United vStates in the lottery cases that the right to regulate commerce in¬ 
cludes the right to prohibit. 

Bluntschli (par. 314) broadly states that w^ater courses which flow' into the 
sea, and navigable rivers which arc in communication with an independent sea, 
arc open to the commerce of all nations, but he restricts the right to the time 
of peace. 

Calvo holds that where a river traverses more than one territory the right 
of navigation and of commerce on it is common to all who inhabit its banks, 
but when it is wholly within the territory of a single state it is considered as 
within the exclusive sovereignty of that state. He limits the exercise of that 
sovereignly to fiscal regulations, but seems to subordinate the right of property 
to that of navigation. 

Fiore (758-768) agrees in the main with Calvo, that in the case of a river 
flowing through one state only, that state may close the river if it chooses. 

It is difficult to sustain the distinction of a navigable river running into the 
sea. 

Heffter (paragraph 77) says that each of the proprietors of a river flowing 
through several states, the same as the sole proprietor of a river, can, stricti jure, 
regulate the proper use of the waters, and restrict it to the inhabitants of the 
country and exclude others. But, on the other hand, he agrees with Grotius, 
Puffendorf, and Vattel, at least in principle, that the privilege of innocent use 
should not be refused absolutely to any nation and its subjects in the interest 
of universal commerce. 

Wheaton {Elements of International Law, pt. 2, c. 4, par. 11, Lawrence’s 
edition) declares that the right of navigation, for commercial purposes, of a 
river which flows through the territories of different states, is common to all 
the nations inhabiting the different parts of its banks. But this right of innocent 
passage being what the text writers call an imperfect right, its exercise is neces- 
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sarily modified by the safety and convenience of the state affected by it, and 
can only be effectively secured by mutual convention regulating the mode of 
its exercise, citing Grolius, Vattel, and Puffendorf. 

Halleck says (Vol. 1, p. 147, c. 6 § 23) that the right of navigation for com¬ 
mercial purposes is common to all the nations inhabiting the banks of a naviga¬ 
ble river, subject to such provisions as are necessary to secure the safety and 
convenience of the several states affected. 

De Martens, Precis (paragraph 84), recognizes, as a general rule, that the 
exclusive right of each nation to its territory authorizes a country to close its 
entry to strangers, but that it is wrong to refuse them innocent passage. It is 
for the state to judge what passage is innocent. But he seems to think that the 
geographical position of another state may give it a right to demand, and in case 
of need to force, a passage for its commerce. 

Woolsey (paragraph 62) says: 

“When a river rises within the bounds of one state and empties into the sea 
in another, international law allows to the inhabitants of the upper waters 
only a moral claim or imperfect right to its navigation.” 

Philliniore, in speaking of the refusal of England to open the St. Lawrence 
unconditionally to the United States, says (pt. I, par. clxx): 

“It seems difficult to deny that Great Britain may have grounded her refusal 
on strict law; but it is at least equally difficult to deny that by so doing she put 
in force an extreme and hard law,” not consistent with her conduct with re¬ 
spect to the Mississippi. 

Kliibcr (paragraph 76) considers that the independence of the states is to 
be particularly noted in the free and exclusive usage of the right over water 
courses—at least in the territory of the state in which the water course flows 
into the sea, navigable rivers, channels, and lakes arc situate. . . . 

And that “a state can not be accused of injustice if it forbids all passage of 
foreign vessels on its water courses,” flowing to the sea, rivers, channels, or 
lakes in its territory. 

Twiss (Vol. I, section 145, p. 233, second edition) declares that “a nation 
having physical possession of both banks of a river is held to be in juridical 
possession of the stream of water contained within its banks, and may right¬ 
fully exclude at its pleasure every other nation from the use of the stream 
whilst it is passing through its territory.” 

It is to be observed that distinctions are drawn by some of the above text 
writers, some declaring that the right of innocent use is confined to time of 
peace; others that only the inhabitants of those countries through which the 
river passes have the right of innocent use, while still others sustain the right 
without any limitation, save the right of the state to make necessary and 
proper regulations in respect to the use of the stream within its boundaries. 

The theory of Grotius, mentioned above, has been said to be the “root of 
such legal authority as is now posses.sed by the principle of the freedom of 
river navigation.” (Hall’s Treatise on International Law, 137). It does not 
appear to have been adopted by the best annotators on international law. Hall 
says: “It can no longer be accepted as an argumentative starting point.” (Id,, 
p. 139.) 

Phillimore speaks of it as a “fiction which this great man believed,” and says: 

“But as the basis of this opinion clearly was, and is now universally ac¬ 
knowledged to be a fiction, this reason, built upon the supposition of its being 
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a truth, can be of no avail.” (Phillimore’s Com. on International Law, 190, 

§ CLVII.) 

The other theory, also of Grotius, was because the use of rivers belonged to 
the class of things ‘"utilitatis innoxiae/* the value of streams being in no way 
whatever diminished to the proprietors by this innocent use of them by others, 
inasmuch as the use of them is inexhaustible. (Vatlel, bk. I, c. 23.) 

This right of mere passage by one nation over the domain of another, 
whether it be an arm of the sea, or lake or river, or even the land, is considered 
by him as one of strict law, and not of comity. It is said on the other hand that 
it is not founded on any sound or satisfactory reason, and is at variance with 
that of almost all other jurists. (Phillimore, ubi sup.) 

“The same view was taken by Grotius, but the great weight of authority 
since V^attel is that the state through which a river flows is to be the sole judge 
of the right of foreigners to the use of such river.” (Wheaton’s International 
Law, Vol. I, 229, cited from Wharton, Vol. I, § 30, p. 97.) 

Still another ground is asserted as a basis for this free use of rivers, viz. 
that conceding the proprietary rights of the state over that portion of the river 
within its boundaries, nevertheless these should be subordinated to the general 
interests of mankind, as the proprietary rights of individuals in organized com¬ 
munities are governed by the requirements of the general good. It is pertinently 
remarked by an eminent jurist that this “involved the broad assertion that the 
opening of all waterways to the general commerce of nations is an end which 
the human race has declared to be as important to it as those ends to which 
the rights of the individual arc sacrificed by civil communities, are to the latter.” 
(Hall, 139.) 

Most of the advocates of the innocent use of rivers base their claim upon 
the grounds that the inhabitants of lands traversed by another portion of the 
stream have a special right of use of the other portions because such use is 
highly advantageous to them. If the proprietary right of the state to the por¬ 
tion of the river within its boundaries be conceded, as it must be generally, 
there can be no logical dcfcn.se of this position. It certainly is a novel proposition 
that becau.se one may be so situated that the u.se of the property of another 
will be of special advantage to him he may on that ground demand such use 
as a right. The rights of an individual are not created or determined by his wants 
or even his necessities. The starving man who takes the bread of another with¬ 
out right is none the less, a thief, legally, although the immorality of the 
act is so slight as to ju.stify it. Wants or necessities of individuals can not create 
legal rights for them, or infringe the existing rights of others. (Id., p. 149.) 

It seems difficult upon principle to support the right to the free use of rivers 
as a right stricti juris. While this is not expressly admitted, it is tacitly conceded 
by nearly all the advocates. They define this right of use as an “imperfect 
right.” The term is an anomaly. The fallacy is thus aptly stated by a learned 
authority on international law: 

“A right, it is alleged, exists; but it is an imperfect one, and therefore its 
enjoyment may always be subjected to such conditions as are required in the 
judgment of the state whose property is affected, and for sufficient cause it may 
be denied altogether.” (Id., p. 140.) 

Woolsey terms it “only a moral or imperfect right to navigation.” 

However, it is no longer to be doubted that the reason of the thing and the 
opinion of other jurists, spoken generally, seem to agree in holding that the 
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right can only be what is called (however improperly) by Vattel and other 
writers imperfect, and that the state through whose domain the passage is to 
be made “must be the sole judge as to whether it is innocent or injurious in 
its character/’ (Phillimore, clvii, citing Puffendorf, Wheaton’s Elements of 
International Law, Hesty’s Law of Nations, Wolff’s Institutes, Vattel.) 

From this review of the authorities it seems that even in respect of rivers 
capable of navigation by sea-going vessels carrying oceanic commerce the 
weight of authority sustains the right of Venezuela to make the decrees com¬ 
plained of. But in the opinion of the umpire there arc other considerations 
which control the decision in this case. 

If the case before the umpire turned upon this general question of inter¬ 
national law, the umpire is inclined to the opinion that he would be compelled 
to sustain the right of Venezuela to the complete control of navigation of the 
Catatumbo and Zulia rivers. In his opinion it is not necessary to decide the 
case on this ground. As has been shown above, there is no contradiction of 
authority as to the right of Venezuela to regulate, and, if necessary to the peace, 
safety, or convenience of her own citizens, to prohibit altogether navigation on 
these rivers. It is also equally without doubt that her judgment in the premises 
can not be reviewed by this Commission or any other tribunal. That a case for 
the exercise of discretion did exist is obvious. . . . 

♦♦♦♦♦♦♦♦♦♦♦♦ 

Statute on the Regime of Navigable Waterways 
of International Concern 

Annexed to the Convention Signed at Barcelona, 

April 20, 1921 

7 L.N.TS., p. 51 

Article I. In the application of the Statute, the following are declared to be 
navigable waterways of international concern: 

1. All parts which are naturally navigable to and from the sea of a water¬ 
way which in its course, naturally navigable to and from the sea, separates or 
traverses different States, and also any part of any other waterway naturally 
navigable to and from the sea, which connects with the sea a waterway naturally 
navigable which separates or traverses different States. 

It is understood that: 

(a) Trans-shipment from one vessel to another is not excluded by the words 
“navigable to and from the sea”; 

(b) Any natural waterway or part of a natural waterway is termed “nat¬ 
urally navigable” if now used for ordinary commercial navigation, or capable 
by reason of its natural conditions of being so used; by “ordinary commercial 
navigation” is to be understood navigation which, in view of the economic 
condition of the riparian countries, is commercial and normally practicable; 

(c) Tributaries are to be considered as separate waterways; 
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(d) Lateral canals constructed in order to remedy the defects of a water 
way included in the above definition are assimilated thereto. 

(e) The different Slates separated or traversed by a navigable waterway of 
international concern, including its tributaries of international concern, are 
deemed to be “riparian Stales.” 

2. Waterways, or parts of waterways, whether natural or artificial, expressly 
declared to be placed under the regime of the General Convention regarding 
navigable waterways of international concern either in unilateral Acts of the 
States under whose sovereignty or authority these waterways or parts of water¬ 
ways are situated, or in agreements made with the consent, in particular, of 
such States. . . . 

Article 3. Subject to the provisions contained in Articles 5 and 17, each of 
the Contracting States shall accord free exercise of navigation to the vessels 
flying the flag of any one of the other Contracting Stales on those parts of 
navigable waterways specified above which may be situated under its sov¬ 
ereignty or authority. 

Article 4. In the exercise of navigation referred to above, the nationals, 
property and flags of all Contracting States shall be treated in all respects on a 
fooling of perfect equality. No distinction shall be made between the nationals, 
the property and the flags of the different riparian Slates, including the riparian 
States exercising sovereignty or authority over the portion of the navigable 
waterway in question: similarly, no distinction shall be made between the 
nationals, the property and the flags of riparian and non-riparian States. It is 
understood, in consequence, that no exclusive right of navigation shall be 
accorded on such navigable waterways to companies or to private persons. 

No distinction shall be made in the said e.xercise, by reason of the point of 
departure or of destination, or of the direction of the traffic. 

Article 13, Treaties, conventions or agreements in force relating to naviga¬ 
ble waterways, concluded by the contracting States before the coming into 
force of this Statute, arc not, as a consequence of its coming into force, abro¬ 
gated so far as concerns the States signatories to those treaties. 

Nevertheless the Contracting States undertake not to apply among them¬ 
selves any provisions of such treaties, conventions or agreements which may 
conflict with the rules of the present Statute. 

[Ed.: This Convention and Statute were in force on August 28, 1939, be¬ 
tween the following: Albania, Bulgaria, Chile, Czechoslovakia, Denmark. Fin¬ 
land, France, Great Britain (including Malay Slates, Newfoundland, and Pal¬ 
estine), Greece, Hungary, India, Italy, Luxembourg, New Zealand, Norway, 
Rumania, Sweden, Thailand, and Turkey. League of Nations Doc. A. 6. 1939. 
Annex 1. V.2, p. 16.] 
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Territorial Jurisdiction of the International Commission 
of the River Oder 

Great Britain, Czechoslovakia, Denmark, France, 
Germany, and Sweden v. Poland 

Permanent Court of International Justice, 1929 
P.C.IJ., Series A, No. 23 

[For a more complete statement of the facts and the first portion of the decision, 
sec below, p. 849. 

By a Special A\greement concluded in London on October 30, 1928, be¬ 
tween the Governments of Great Britain, Czechoslovakia, Denmark, ETance, 
Germany and Sweden, of the one part, and the Government of Poland, of the 
other part, the Permanent Court of International Justice was requested to decide 
the following questions: 

“Does the jurisdiction of the International Commission of the Oder extend, 
under the provisions of the Treaty of Versailles, to the sections of the tributaries 
of the Oder, Warthc (Warta) and Netze (Notec) which arc situated in Polish 
territory, and, if so, what is the principle laid down w'hich must be adopted for 
the purpose of determining the upstream limits of the Commission’s jurisdic¬ 
tion?” 

After deciding that the territorial limits of the regime of internationalization 
established in Articles 332-337 of the Treaty of Versailles are coincident with 
the competence (“administration”) of the Oder Commission (Art. 341), the 
Court proceeded:] 

[By the Court.] ... It follows that the question before the Court must 
be determined according to the terms of Article 331 [of the Treaty of Ver¬ 
sailles], the text of which is as follows: 

The following rivers are declared international: the Elbe {Lahc) from its con¬ 
fluence with the Vltava {Moldaii), and the Vltava {Moldaii) from Prague; the 
Oder (Odra) from its confluence with the Oppa; the Niemcn (Riissstrom-Memel- 
Nienien) from Grodno; the Danube from Ulm; 

and all navigable parts of these river systems which naturally provide more than 
one State with access to the Sea, with or without transshipment from one vessel to 
another; together with lateral canals and channels constructed cither to duplicate 
or to improve naturally navigable sections of the specified river systems, or to con¬ 
nect two naturally navigable sections of the same river. 

The same shall apply to the Rhinc-Danube navigable waterway, should such a 
waterway be constructed under the conditions laid down in Article 353. 

As regards the interpretation of this article, the only point at present in 
dispute is the meaning of the words “all navigable parts of these river systems 
which naturally provide more than one State with access to the sea.” 

It is not disputed that the Warthe (Warta) and the Netze (Noted) rise in 
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Poland and that after flowing for a long way through Polish territory, they form 
the German-Polish frontier for a certain distance, and that then they pass 
into German territory, where the Netze (Noted) flows into the Warthe (Warta) 
before that river joins the Oder. 

The actual wording of Article 331 shows that internationalization is subject 
to two conditions: the waterway must be navigable and must naturally provide 
more than one State with access to the sea. These are the two characteristics— 
and this observation, as will be seen, is not without importance in relation to 
the question to be answered—by which a distinction has for a long while been 
made between the so-called international rivers and national rivers. 

The navigability of the Warthe (Warta) and the Netze (Noted) in Polish 
territory being assumed, the Court has to deal only with the second condition, 
namely, whether that part of the two tributaries which is above the German 
frontier may be regarded as providing more than one State with access to the 
sea, in the sense of Article 331 of the Treaty of Versailles. The Polish Govern¬ 
ment contends that that part of the Warthe (Warta) and of the Netze (Noted) 
respectively, which is in Polish territory provides only Poland with access to the 
sea and that ti.jreforc it docs not fall within the definition of Article 331. On 
the other hand, the Six Governments maintain that the condition prescribed 
by that article is fulfilled; for the fact of providing more than one State with 
access to the sea concerns the waterway as such and not a particular part of 
its course. 

It remains therefore to be considered whether the words “all navigable parts 
of these river systems which naturally provide more than one State with access 
to the sea” refer to tributaries and sub-tributaries as such, in such a way that 
if a tributary or sub-tributary in its naturally navigable course traverses or 
separates dilTerent States, it falls as a whole within the above definition; or 
whether they refer raihcr to that part of such tributary or sub-tributary which 
provides more than one State with access to the sea, in such a way that the 
upstream portion of the tributary or sub-tributary is not internationalized 
above the la.st frontier crossing its naturally navigable course. 

In support of their argument, the Six Governments have submitted that the 
word part in Article 331 refers to river systems, and that a part of a river system, 
in the natural meaning of the terms, is one of the units composing the said sys¬ 
tem, namely, a tributary or sub-tributary. And they have endeavoured to sup¬ 
port this interpretation by observing that, when in Article 331 it was intended 
to refer to a part of a waterway, the word section was used. 

The Court fully appreciates the value of this argument, but considers that it 
is not alone sufficient to show that the intention of the contracting Parties was 
to internationalize tributaries and sub-tributaries as such. 

Nor can the Court, on the other hand, accept the Polish Government’s con¬ 
tention that, the text being doubtful, the solution should be adopted which im¬ 
poses the least restriction on the freedom of States. This argument, though sound 
in itself, must be employed only with the greatest caution. To rely upon it, it 
is not sufficient that the purely grammatical analysis of a text should not lead 
to definite results; there are many other methods of interpretation, in particular, 
reference is properly had to the principles underlying the matter to which the 
text refers; it will be only when, in spite of all pertinent considerations, the in¬ 
tention of the Parties still remains doubtful, that that interpretation should be 
adopted which is most favourable to the freedom of States. 
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The Court must therefore go back to the principles governing international 
fluvial law in general and consider what position was adopted by the Treaty of 
Versailles in regard to these principles. 

It may well be admitted, as the Polish Government contend, that the desire 
to provide the upstream States with the possibility of free access to the sea 
played a considerable part in the formation of the principle of freedom of navi¬ 
gation on so-called international rivers. 

But when consideration is given to the manner in which States have regarded 
the concrete situations arising out of the fact that a single waterway traverses 
or separates the territory of more than one State, and the possibility of fulfilling 
the requirements of justice and the considerations of utility which this fact 
places in relief, it is at once seen that a solution of the problem has been sought 
not in the idea of a right of passage in favour of upstream States, but in that 
of a community of interest of riparian States. This community of interest in a 
navigable river becomes the basis of a common legal right, the essential features 
of which are the perfect equality of all riparian States in the use of the whole 
course of the river and the exclusion of any preferential privilege of any one 
riparian State in relation to the others. 

It is on this conception that international river law, as laid down by the Act 
of the Congress of Vienna of June 9th, 1815,- and applied or developed by sub¬ 
sequent conventions, is undoubtedly based. The relevant provisions of this 
Act arc as follows: 

{Tramhition] Article 108. The Powers whose territories are separated or tra¬ 
versed by the same navigable river undertake to settle by common agreement all 
questions affecting navigation thereon. They shall appoint for this purpose com¬ 
missioners, who shall meet, at the latest, six months after the end of this Con¬ 
gress, and take for the basis of their work the principles laid down in the follow¬ 
ing articles. 

Aruci.i; 109. Navigation throughout the whole course of the rivers referred to 
in the preceding article, from the point where they respectively become navigable 
to their mouths, shall be entirely free, and shall not in the matter of commerce be 
prohibited to anybody, provided that they conform to the regulations regarding 
the police of this navigation, which shall be drawn up in a manner uniform for all 
and as favourable as possible to the commerce of all nations. 

If the common legal right is based on the existence of a navigable waterway 
separating or traversing several Stales, it is evident that this common right ex¬ 
tends to the whole navigable course of the river and does not slop short at the 
last frontier; no instance of a treaty in which the upstream limit of internation¬ 
alization of a river is determined by such frontier rather than by certain condi¬ 
tions of navigability has been brought to the attention of the Court. 

It therefore remains to consider what is the position adopted in this matter by 
the Treaty of Versailles. In contradistinction to most previous treaties which 
limit the common legal right to riparian States, the Treaty of Versailles and the 
other Peace Treaties which almost textually reproduce the essential provisions 
of the former Treaty, adopted the position of complete internationalization, that 
is to say, the free use of the river for all States, riparian or not. Article 332 grants 
freedom of navigation on waterways declared international in the previous 
article to all Powers on a footing of perfect quality. This provision would be 

® [Ed.: Martens, Nouveau recueil des traites, II, 379.] 
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inappropriate, if not arbitrary, if the freedom stopped short at the last political 
frontier. 

The introduction of representatives of non-riparian Powers on the river com¬ 
missions is not exclusively or mainly due to the desire to afford a greater measure 
of protection to the interests of landlocked States; it is rather to be explained 
by the interest that non-riparian States may have in navigation on the water¬ 
ways in question. It would be difficult to understand why that interest should not 
be recognized where the question of reaching the ports of the last upstream 
State is involved. The interest of all States is in liberty of navigation in both 
directions. 

In the same way, it must be noted that Article 331 mentions geographical 
points in fixing the limit from which rivers are internationalized, without taking 
any account of the last political frontier. Thus, the Elbe (Labe) is declared in¬ 
ternational from its confluence with the Vltava (Moldau) and the Vltava 
(Moldau) from Prague; the Oder (Odra) from its confluence with the Oppa; 
the Nicnicn (Russstrom-Memel-Niemen) from Grodno; the Danube from 
Ulm. It is not necessary for the Court to enquire what criteria served as a basis 
for this determination. It is suflicient to observe that points within the territory 
of the last upstream riparian State were everywhere chosen; this fact, which 
entirely corresponds with the principles of international fluvial law summed up 
above, seems hardly in accordance with the Poli.sh contention which, if it were 
well-founded, should apply to the principal river as much as to the tributaries. 

Finally, mention must also be made of Article 344 (c) which provides that 
the projects for revision of the existing international agreements and regulations 
to be prepared by the international commissions in accordance with Article 
343 shall “define the sections of the river or its tributaries to which the interna¬ 
tional regime shall be applied.” This provision—which places the river and 
the tributaries on the same footing—is easily understood if, in the case of the 
tributaries as in the case of the river, the delimitation depends on certain material 
circumstances, the application of which involves a more or less discretionary 
element; but it would have no meaning if the limit of internationalization of the 
tributaries was determined by the last political frontier. 

From all that precedes, the conclusion may be drawn that the Treaty of 
Versailles adopts the same standpoint as the Act of Vienna and the treaty law 
which applied and developed the principles of that Act. This is, moreover, what 
the Allied and Associated Powers expressly declared in their Reply to Germany 
on June 16th, 1919: “the provisions regarding internal navigation routes apply 
only to river systems which arc all international as defined by the Congress of 
Vienna and by later conventions.” 

Article 331 must therefore be interpreted in the light of these principles, 
which leave no doubt that the internationalization of a waterway traversing or 
separating different States does not stop short at the last political frontier, but 
extends to the whole navigable river. The Court, having already observed that 
the territorial limits of the administration of the Oder Commission coincide with 
the territorial limits of internationalization referred to in Article 331, therefore 
reaches the conclusion that the jurisdiction of that Commission extends to those 
portions of the Warthe (Warta) and Netze (Noted) which arc situated in Polish 
territory. . . . 

The Special Agreement does not ask the Court to fix the upstream limits of 
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the jurisdiction of the Oder Commission, but only to say what is the law which 
should govern their determination. It follows from what has been said that this 
law is to be found in Article 331 of the Treaty of Versailles. 

According to this article, the regime of internationalization and therefore 
the jurisdiction of the Commission includes “all navigable parts of these river 
systems which naturally provide more than one State with access to the sea, 
with or without transshipment from one vessel to another; together with lateral 
canals and channels constructed either to duplicate or to improve naturally 
navigable sections of the specified river systems, or to connect two naturally 
navigable sections of the same river.” It follows that the jurisdiction of the 
Commission extends up to the points at which the Warthc (Warta) and the 
Netze (Notec) cease to be either naturally navigable or navigable by means 
of lateral channels or canals which duplicate or improve naturally navigable 
sections or connect two naturally navigable sections of the same river. 

For These Reasons, the Court, having heard both Parlies, by nine 
votes to three, gives judgment to the following effect: 

(1) Under the provisions of the Treaty of Versailles, the jurisdiction of the 
International Commission of the Oder extends to the sections of the Warthe 
(Warta) and Netze (Notec) which are situated in Polish territory. 

(2) The principle laid down, which must be adopted for the purpose of de¬ 
termining the upstream limits of the Commission’s jurisdiction, is the principle 
laid down in Article 331 of the Treaty of Versailles. . . . 


Editor’s Note: International Fluvial Law, “Theory and practice agree upon 
the rule that rivers are part of the territory of the riparian State.” Lauterpacht’s 
Oppenheim (7th ed.), I, 420, A national river is one the entire course of which 
is within the territory of a single State. An international river is one which flows 
through the territory of two or more States or forms an international boundary. 
An internationalized river is a river, whether originally national or international, 
which has been subjected to a special conventional regime between States. In 
the absence of such a regime of internationalization accepted by a riparian 
State, national rivers and those portions of international rivers which are within 
the national territory are subject to the exclusive control of the territorial sover¬ 
eign. No general principle of international law prevents a riparian Stale from 
excluding foreign ships from the navigation of such a river or from diverting or 
polluting its waters. 

Nevertheless, there has been a notable trend among riparian States to inter¬ 
nationalize navigable rivers of common concern. As Professor Charles Cheney 
Hyde observes, such conventional arrangements “have generally not purported 
to provide for more than the requirements of the contracting parties with re¬ 
spect to the particular river concerned. . . . Inasmuch as fluvial conditions 
in Europe, in North America, in South America and in Africa are not the same, 
and differ sharply according to geographical and other conditions distinctive 
of each continent, the attempt still remains futile to lay down rules applicable 
alike to all international waterways. Riparian States have not sought to do so ” 
Hyde, 1, 563. ^ 

European practice with regard to certain rivers of international concern has 
been summarized in several opinions of the Permanent Court of International 
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Justice. In the Jurisdiction of the European Commission of the Danube Case, 
P.C.IJ,, Ser. B, No. 14 (1927), 38, the Court stated: 

Prior to 1815, the right to navigate rivers which separated or traversed two or 
more States was not regulated by any general principle or general act, and formed 
a subject of constant dispute. For the most part, each State sought to monopolize 
the navigation of streams flowing through its own territory, and even the right of an 
upper riparian State to access to the sea was denied. As the existence of such con¬ 
ditions not only hampered the development of commerce but also tended to pre¬ 
vent the growth of international relations appropriate to a state of peace, the Par¬ 
ties to the great international conflict w'hich covered the concluding years of the 
XVI 11th century and the earlier parts of the XIXth, introduced into the arrange¬ 
ments by which this long period of warfare was ended, provisions for the freedom 
of navigation of international streams. 

In conformity with the provisions of the first Peace of Paris of May 30th, 1814, 
the Final Act of the Congress of Vienna of June 9th, 1815, provided that the 
Powers whose territories were separated or traversed by the same navigable river 
should regulate all that regarded its navigation by common consent, and should for 
this purpose name commissioners who should adopt as the basis of their proceed¬ 
ings certain principles laid down in the Act itself. The first of these was the prin¬ 
ciple that the navigation of such rivers along their whole course, from the point 
where each of them became navigable to its mouth, should be entirely free, and 
should not, in respect of commerce, be prohibited to any one, subject to uniform 
regulations of police. The rest of the principles mainly related to uniformity of navi¬ 
gation dues, and the establishment of a special service for the collection of such 
dues, the exclusion of national customs houses from interfering in the matter of 
navigation dues or from throwing obstacles in the way of navigation, the mainte¬ 
nance of navigable channels, and the keeping of towing paths in good repair, and 
the establishment of regulations of police alike for all, and as favourable as possible 
to the commerce of all nations. The arrangements, once settled, were not to be 
subject to change, except with the consent of all riparian States. 

The Court then traced in some detail the development of a regime of inter¬ 
national control over the Danube, rejected a contention of the Rumanian Gov¬ 
ernment that the powers of the European Commission of the Danube “are to 
be considered as being limited to a territorial zone corresponding to the whole 
or to a part of the navigable channel, to the exclusion of one or more territorial 
zones corresponding to harbour zones and subject to the exclusive competence 
of the Roumanian authorities,” and proceeded, in part, as follows: 

The principle of territorially defined zones having been discarded, the Court 
will have to ascertain what non-territorial criterion is to be applied in distinguishing 
between the respective jurisdictions of the European Commission and the Rouma¬ 
nian authorities. In this connection the following should be observed: Although the 
European Commission exercises its functions “in complete independence of the 
territorial authorities” and although it has independent means of action and pre¬ 
rogatives and privileges which are generally withheld from international organiza¬ 
tions, it is not an organization possessing exclusive territorial sovereignty. Rou- 
mania exercises power as territorial sovereign over the maritime Danube in all 
respects not incompatible with the powers possessed by the European Commission 
under the Definitive Statute [of 1921). When in one and the same area there are 
two independent authorities, the only way in which it is possible to differentiate 
between their respective jurisdictions is by defining the functions allotted to them. 
As the European Commission is not a State, but an international institution with 



276 TERRITORY AND TERRITORIAL JURISDICTION 

a special purpose, it only has the functions bestowed upon it by the Definitive Stat¬ 
ute with a view to the fulfilment of that purpose, but it has power to exercise these 
functions to their full extent, in so far as the Statute does not impose restrictions 
upon it. . . . 

The criterion for the delimitation of the powers of the European Commission 
and of the territorial authorities in the ports of Galatz and Braila with regard to 
vessels moored or otherwise at rest in these ports, and with regard to the use by 
vessels of the installations and services of these ports, is therefore the following; 
the powers of regulation and jurisdiction belong to the territorial authorities; the 
right of supervision, with a view to ensuring freedom of navigation and equal treat¬ 
ment of all flags, belongs to the European Commission. 

Id., 61, 63-64, 67. See also Territorial Jurisdiction of the International Com¬ 
mission of the River Oder Case, above, p. 270; Diversion of Water from the 
Meuse Case, P.C.I.J., Ser. A/B, No. 70 (1937). 

At the Paris Peace Conference of 1946 and at meetings of the Council of 
Foreign Ministers the United States had strongly advocated the maintenance 
of the internationalization of the Danube. See also Louis B. Wehlc, ‘interna¬ 
tional Administration of European Inland Waterways," 40 A.J.l.L. (1946), 
100-120. By the Treaties of Peace of 1947 (Art. 34, Bulgaria; Art. 3S, Hun¬ 
gary; Art. 36, Rumania, T.I.A.S., 1650, 1651, 1649, respectively): “Naviga¬ 
tion on the Danube shall be free and open for the nationals, vessels of com¬ 
merce, and goods of all Slates, on a footing of equality in regard to port and 
navigation charges and conditions for merchant shipping. . . ." By 1948 all 
riparian Danube States except Germany and Austria had come under the domi¬ 
nation of the Soviet Union. A conference composed of the seven Danubian 
States and the United Slates, United Kingdom and France met at Belgrade in 
July 1948 to “work out a new convention regarding the regime of navigation 
on the Danube,"’ pursuant to a decision of the Council of Foreign Ministers of 
December 12, 1946. Cf. D.S. Bull., XVIIL No. 466 (June 6, 1948), 736. 
The Conference, under Soviet domination, sought to replace the regime of inter¬ 
nationalization with a legalized Soviet monopoly of Danubian navigation. The 
Soviet thesis was expressed at the conference by one of her puppets as follows: 

There is a substantial difference between free navigation and an internationalized 
river. Internationalization means equal treatment for riparians and nonriparians 
and this is a principle we cannot accept. . . . When we speak of free navigation, 
we mean navigation under the control of the riparians. The internationalized sys¬ 
tem is a system of the past and we are replacing it with riparian control, dementis 
(Czechoslovakia), Aiif^iist 11, 1948. 

For the American and Soviet drafts and rejection of the results rammed 
through by the votes of Soviet satellites, see “Soviet Domination of the Danube 
Conference,” Department of State, Documents and State Papers, I, Nos. 8-9 
(1948), 487-513; “Principal Treaties and Conventions Relating to Freedom 
of Navigation on the Danube, 1815-1947,” id., No. 4 (1948), 250-274; 
Josef L. Kunz, “The Danube Regime and the Belgrade Conference,” 43 
A.J.I.L. (1949), 104-113, with comprehensive bibliography; I. M. Sinclair, 
“The Danube Conference of 1948,” 1948 B.Y.I.L., 398-404. 

On November 15, 1949, subsequent to Soviet implementation of the Belgrade 
Convention of 1948, the United States Government protested to the Soviet- 
bloc States 
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that the Government of the United States docs not recognize that Convention as 
having any valid international effect. 

The Convention signed by seven delegations over the objections of the Govern¬ 
ments of France, the United States. Austria, and the United Kingdom and in con¬ 
travention of the well-established rights of Belgium, Greece and Italy, violates the 
concept of international waterways which has been recognized in Europe for more 
than 130 years. It fails to provide an adequate basis for freedom of navigation on 
the Danube. In this failure it negates the provision of the peace treaties with Bul¬ 
garia, Hungary, and Rumania, and also fails to carry out the decision of the Coun¬ 
cil of Foreign Ministers of December 6 [.vr. 12], 1946. Moreover, the Convention 
omits any provision for nonriparian representation in a Danube Commission. It 
seeks to deprive the United Kingdom, France, Italy, Belgium, and Greece, without 
their consent, of treaty rights established by international agreement in 1921 and 
disregards the legitimate interests of nonriparian .States. . . . 

For these reasons, the Government of the United Stales does not recognize the 
jurisdiction of the Danube Commission, established under the Belgrade Conven¬ 
tion, over any part of the Danube River. The Government of the United States 
looks forward to the time when the States interested in the Danube as an interna¬ 
tional waterway, acting as free agents and true representatives of their people, agree 
upon a new Convention which effectively promotes nondiscriminatory constructive 
utilization of the Danube. Until then the Government of the United States considers 
the Definitive Statute of the Danube, signed in Paris, July 23, 1921, to be in force 
for the entire Danube River. . . . 

D,S. Bull,, XXI, No. 543 (Nov. 28, 1949) 832. Parallel notes were delivered 
by the Governments of France and the United Kingdom. 

For a survey of practice in different areas, with bibliographical references, 
see Hyde, I, 524-577; Lautcrpacht’s Oppenheim (7th ed.), I, 419-431; 
Fauchille, op, cit„ 1, Pt. II, 422-580; Hackworlh, I, 570-610; H. A. Smith, 
Great Britain and the Law of Nations, 11 (1935), 273-368; Sir Osborne Mance, 
International River and Canal Transport (1945 ); C. Sosa-Rodriguez, Le Droit 
fluvial International et les Fleuves de VAmerique Latine (1935); Schwarzen- 
berger, I (2d cd.), 106-110; sec also reports, discussions, and resolutions of 
the Institut de Droit International, Annuaires (1929, 1931, 1932, 1934); the 
unratified conventions drawn up at the League of Nations Conference on the 
Unification of River Law, 1930, Hud.son, International Legislation, V, 815- 
853. 

Diversion, “The diversion of the waters of an international stream for any 
purposes, such as those of sanitation, navigation, power or irrigation, tends tc 
interfere with the fullest use of the river by all riparian proprietors. . . . Gen¬ 
erally speaking, a State may divert for its own purposes w^aters of a river within 
or passing through its territory.’' Hyde, 1, 565, 567 ff. See, however, the applica¬ 
tion of equitable principles between states of the United States in Wyanting v. 
Colorado, 259 U.S. 419 (1922), New Jersey v. New York, 283 U.S. 336 
(1931) and other cases cited by Hyde, 1, 570; The Donauversinkung Case 
{Wurttemherg and Prussia v. Baden), Germany, Staatsgerichtshof, June 18, 
1927, Entscheidungen des Reichsgerichts in Zivilsachen, Vol. 116, App., pp. 
18-45; Annual Digest, 1927-28, Case No. 86; James Simsarian, The Diver¬ 
sion of International Waters (Washington, 1939); Hackworlh, I, 580-596; 
Annual Digest, 1938-40, Case No. 47; United States-Mexico, Treaty for 
the Utilization of Waters of the Colorado and Tijuana Rivers and of the Rio 
Grande, signed at Washington, February 3, 1944, T.S,, 994. 
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III. TERRITOMAL LIMITS; TERRITORIAL SEAS 
A, The Territorial Sea 

The Elida 

Germany, Imperial Supreme Prize Court, 1915 

1 Fntscheiflunfjien ties Oherprisengerichts, p. 9.** 

[By The Court.] In the prize case re the Swedish steamer Elida, home port 
Karlsham, the Imperial Supreme Prize Court in Berlin, in its session of May 
18, 1915, cancelled the judgment of the Prize Court at Kiel of December 8, 
1914, and declared the claim for compensation to be fully justified, returning 
the case to the court of first instance to fix the amount of the indemnity. The 
decision upon the costs is reserved for the final decree. 

On October 13, 1914, the Swedish S.S. Elida, with a cargo of wood (rafters), 
bound from Kago to Hull, was captured by a German torpedo boat near Trelle- 
borg and taken into Swineniiindc. The bill of lading read "to order”; the wwd 
is said to have been sold by V. Svensson & Co., A. G. of Stockholm to Roberts, 
Cooper 8c Co. in Hull. The owner of the steamer, J. Ingmarssen of Stensnas, 
avers that the seizure of the ship and cargo was illegal and claims damages. 
The Prize Court at Kiel decided that the steamer and cargo should be released, 
but that sufficient reasons existed to justify the seizure and that the claim for 
compensation should be dismissed. 

The appeal from this decision is sustained. 

The illegality of the seizure is first of all based on the fact that it took place 
within the zone of neutrality claimed by Sweden, i.e., within four miles of the 
Swedish coast. Whether this was really the case is disputed, whilst it is certain 
that the seizure took place outside the three mile limit. In any event this is of no 
importance, since this objection was properly dismissed by the judge. 

It is true that a considerable number of States have extended by national law 
their territorial juri.sdiction beyond the three mile limit, cither generally or 
with regard to certain legal rights. This particularly applies to Sweden and Nor¬ 
way, which extended their national waters to a distance of four miles. A num¬ 
ber of other States even went much further in this respect. But a special inter¬ 
national title, valid in relation to the German Empire, and therefore to be 
taken into account by the prize court, docs not exist, for up to the present time 
the Swedish claim has been recognized only by the Norwegian Government. 
According to official information from the German Foreign Office, Germany 
especially in the course of the discussions concerning this matter which took 
place in 1874, did not accept Sweden’s point of view but treated the question 
of national waters as an open one, while England insisted upon the three mile 
limit. Similarly in 1897, when the Swedish Government addressed a communi- 
3 [Ed.: As translated in 10 AJ.LL, (1916), 916.] 
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cation to the German Legation at Stockholm concerning the fishery jurisdiction, 
the German Government restricted itself to raising no objection against Swe¬ 
den’s claim to a four mile boundary for the fishery and the question of the 
neutralization of this marine area in case of war was not thereby affected. 

Therefore, under these circumstances, the decision must rest upon the basis 
of the German Prize Regulations, which in No. 3a forbids the application of 
prize law within a zone of only three nautical miles from the low water mark 
of neutral coasts. The Prize Regulations contain the principles laid down by 
the Kaiser as Commander in Chief within his Imperial jurisdiction for the 
practice of prize law pertaining to naval warfare, and are, therefore, primarily 
law not only for the Navy, but also for the inland authorities, particularly the 
prize courts, in so far as they have to pass upon the legality of the actions of 
commanders at sea falling within the prize law. International law only lays 
down rights and duties as between different States. The prize courts, when 
judging of the legality of prize actions, can take general international principles 
only into account when the Prize Regulations contain no instructions and, 
therefore, tacitly refer to the principles of international law. Therefore, the 
question whether an instruction of the Prize Regulations agrees with general 
international law is not for the prize court to decide. If a contradiction in this 
connection is asserted, the point in controversy is to be settled in another man¬ 
ner. Thus far this conception also agrees with the legal opinion of Professor Dr. 
von Liszt, produced by the claimants. 

Contrary to this opinion, however, the Supreme Prize Court further is of 
the opinion that the instruction in question of the German Prize Regulations in 
no way violates the general principles of international law. Heretofore, the 
maritime boundary of States has been generally recognized in theory and prac¬ 
tice as being three nautical miles distant from the coast. Originally, it was based 
on the carrying distance, corresponding to the gunnery technique of those times, 
of ships’ and coast guns. It is true that now-a-days this reason is no longer ap¬ 
plicable. Here however the axiom cessante ratione non cessat lex ipsa applies, 
and although numerous proposals and opinions have been put forward w'ith 
regard to a different delimitation of the national waters, it cannot be asserted 
that any other method has in practice met with the general concurrence of the 
maritime States. This is also true of the view put forward in the above men¬ 
tioned opinion, according to which each individual State is entitled to extend, by 
means of independent regulations, the boundary of its national w^aters beyond 
the three mile zone as far as gun range, the former limit nevertheless to be re¬ 
garded as a subsidiary international boundary. With the range of present day 
guns this would lead to quite intolerable conditions, and give to single States the 
possibility of including within their national territory extensive tracts of the 
open sea the freedom of which is in the interest of all maritime States. To a cer¬ 
tain extent this is also acknowledged by Liszt in his opinion, for according 
thereto the regulation of the individual State is not alone sufficient; the absence 
of objection on the part of other States is also required. Thereby in reality the 
permissibility of an extension of the territorial waters is founded not so much 
upon the independent regulation by the single State, as upon the supposition of 
a tacit acknowledgment of such an extension by the other States. A mere failure 
to object, however, is not identical with a positive concurrence of the nations. 
Furthermore it must be remembered that even if the exercise by a maritime na¬ 
tion of certain official functions, such as those of the health and customs au- 
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thorities, is tolerated beyond the three mile zone, this by no means represents a 
concession to the effect that in all other respects the waters in question are in¬ 
cluded within the territorial jurisdiction. Accordingly, in more recent interna¬ 
tional agreements to which a number of maritime States were parties, as, for 
instance, in the agreement of May 6, 1882, for the police regulation of the North 
Sea fisheries, and in the convention of October 29, 1888, f()r the neutralization 
of the Suez Canal, the three mile boundary was recognized as the standard. Like¬ 
wise, according to official information from the Foreign Office, in the second 
session of the International Congress for the Protection of Submarine Cables, 
held at Paris on October 18, 1882, Germany’s representative explicitly declared, 
without meeting with opposition, that by the term “coastal waters” a zone of 
three miles w'as to be understood. Furthermore, according to the same official 
information, the British Government during the negotiations in the year 1911 
with regard to the holding of an international congress for the regulation of 
the question of coastal waters, decidedly adhered to the three mile zone; and, 
accordingly, even in the present war, it had Admiral Craddock inform the Gov¬ 
ernment of Uruguay that it would not recognize the claims of Uruguay and 
Argentina to an extension of the territorial waters beyond the three mile zone. 
It can, therefore, be still less assumed that this boundary has been supplanted 
by another generally acknowledged international regulation. 

In the case under consideration, however, the legality of the seizure should 
have been denied for another reason. 

In agreement with the court of first instance, it is to be taken that the wood, 
—which after the release of the ship and cargo was sold in Luebeck—was not 
contraband. . . . 

Wherefore, the petitioner’s claim, in so far as he, in his capacity of owner 
of the Elida, has suffered loss, appears fundamentally justified, and it need 
not be inquired into whether, as claimant asserts, these or other presumptions 
for seizure were also wanting. 


United States—Great Britain, Liquor Smuggling Convention 
Signed at Washington, January 23, 1924 
C.5'. For. Rel.. 1924, I, 158 


Article 1. The High Contracting Parties declare that it is their firm intention 
to uphold the principle that 3 marine miles extending from the coastline out¬ 
wards and measured from low-water mark constitute the proper limits of terri¬ 
torial waters.* 

* [Ed.: Agreement on the 3-mile limit was also reached in comparable treaties with 
Cuba, Germany, Japan, The Netherlands and Panama, but in liquor smuggling conven¬ 
tions with ten other States the provision on the 3-mile limit was not included and the 
parties “respectively retain their rights and claims, without prejudice by reason of this 
agreement, with respect to the extent of their territorial jurisdiction." C/. U.S. For. Rel., 
1924, I, 157 ff. and below, pp. 364 ff., 374 ff.] 
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Legal Status of the Territorial Sea 

From Draft Provisionally Approved by The Hague 
C oDiFiCAiioN Conference, Final Act 

League Doc. 1930. V. 7, p. 15 

Article 1. The territory of a State includes a belt of sea described in this Con¬ 
vention as the territorial sea. 

Sovereignty over this belt is exercised subject to the conditions prescribed by 
the present Convention and the other rules of international law. 

Article 2. The territory of a Coastal Stale includes also the air space above 
the territorial sea, as well as the bed of the sea, and the subsoil. 

Nothing in the present Convention prejudices any conventions or other rules 
of international law relating to the exercise of sovereignty in these domains. 


Editor’s Note: The Territorial Sea, “There is no dispute that the marginal 
sea belonging to a State . . . embraces a belt of three nautical miles. At pres¬ 
ent there appears to be no general acquiescence with respect to any greater 
width . . .’’Hyde, I, 455. Sec bibliography and comment,451 ff. “Not until 
the seventeenth and eighteenth centuries did national pretensions to vast ex¬ 
panses of ocean meet with violent objections and ultimate abandonment. Yet 
for two or three hundred previous years nations were familiar with the idea 
that a littoral state might properly claim a special interest in the waters adjacent 
to its shores.” Philip C. Jessup, The Law oj Territorial Waters and Maritime 
Jurisdiction (1927), 3. See also Arnold Raestad, La Mer Territoriale (1913); 
Thomas Wemyss Fulton, The Sovereignty of the Sea (1911); William E. Mas- 
terson. Jurisdiction in Marginal Seas (1929). A survey of national claims to 
jurisdiction over territorial seas led Jessup to conclude that the traditional three- 
mile limit was in 1927 an established rule of international law. Jessup, op, cit,, 
9-66. See also Harvard Research Draft Convention on the Law of Territorial 
Waters (George Grafton Wilson, Reporter, 1929), 250-262, 288-295; 
Thomas Baty, “The Three-Mile Limit,” 22 A,J,l,L, (1928), 503-537. For 
surveys of the views of writers, many of whom regarded the three-mile limit 
as an established rule of international law, others preferring the cannon-shot 
rule popularized by Bynkershoek {De Dominio Maris Dissertatio, p. 364. 
Carnegie Endowment edition) as potestatem terrae finin’, ubi finitur armorum 
vis, see Henry G. Crocker, The Extent of the Marginal Sea: A Collection of 
Official Documents and Views of Representative Publicists (Washington, 
G.P.O., 1919); Stefan A. Riesenfeld, Protection of Coastal Fisheries Under 
International Law, 29-98; Wyndham L. Walker, “Territorial Waters: The 
Cannon Shot Rule,” 1945 B,Y,I,L, 210-231. 

Judge John Bassett Moore, dissenting in The Lotus Case, P.C,I,J,, Ser. A, 
No. 10 (1927), 74-75, included the following observations about the famous 
British case of The Queen v. Keyn [1876] 2 Ex. D. 63: 
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In the case of the Franconia, the captain of a German steamer bearing that name 
was convicted in an English criminal court of manslaughter for negligently sinking 
the British ship Strathclyde in the open sea, but within the three-mile belt, with 
the consequent death by drowning of a number of persons on board the latter ship. 
The case v^as then carried before the Court for Crown Cases Reserved. In this 
Court . . . the main question was whether the offence, committed within the 
three-mile belt, could be punished under British Law as it then stood; and to this 
question the Court, consisting of thirteen judges, gave, by a bare majority of seven 
to six, a negative answer. By this conclusion, it must be admitted that the long 
established principle . . . that international law, in its full extent, was part of the 
law' of England . . . suffered a temporary eclipse, while the rules of municipal law 
governing criminal jurisdiction received an evidently technical application. The 
sense of surprise, and indeed of apprehension, with which the judgment was re¬ 
ceived by the bar and the public, was expressed by Lord Cairns, then holding the 
high office of Lord Chancellor, who, in presenting in the House of l.ords the bill by 
the enactment of which, under the title of the “Territorial Waters Jurisdiction Act, 
1878,” the law as previously understood was reestablished, declared that ... it 
would have been “fortunate for the vindication of the law'” if the fact had been 
brought to the attention of the Court that by a warrant published in 1848, under 
the Customs Regulations Act of that year, the limits of the Port of Dover were de¬ 
clared to extend three miles out to sea, thus covering the waters in w hich the Strath¬ 
clyde was sunk. Lord Selborne, a former Lord Chancellor, supporting the view of 
Lord Cairns, stated that, until he read the judgment in question, “he had not sup¬ 
posed that there was any doubt among lawyers" as to the existence of the right of 
.sovereignty over territorial waters. . . . Indeed, on a careful study of the case, it 
is difficult to avoid the conclusion that the vote of the majority was in no small 
measure determined by a powerful, but composite and somewhat torrential opinion 
of eighty pages delivered by Sir Alexander Cockburn, then Chief Justice of the 
King’s Bench, the disturbing effects of which it was necessary to remove in order 
that the majestic stream of the common law, united with international law, might 
resume its even and accustomed (low. This was done by the Act of Parliament 
above mentioned which declared that the “rightful jurisdiction” of Her Majesty 
not only extended but had “always extended” over her coastal waters, and made 
Briti.sh criminal law applicable to all offences committed on the open sea within a 
marine league of the coast measured from low-water mark. 

Compare, on the nature of rights exercised by the United States over the 
three-mile belt as distinguished from state claims to the so-called tidclands, 
VS. V. California, (1947) 332 U.S. 19; US. v. Louisiana, (1950) 339 U.S. 
699; VS. V. Texas, (1950) 339 U.S. 707, 

The Preparatory Committee for the 1930 Hague Conference for the Codifica¬ 
tion of International Law stated, with reference to a questionnaire submitted 
to various governments, that “The replies show that the Governments agree in 
considering that a State has sovereignty over a belt of sea round its coast.” 
League of Nations, Conference for the Codification of International Law, Bases 
of Discussion, Vol. II— Territorial Waters, 1929. V. 2, p. 17. With reference 
to the breadth of the territorial waters under the sovereignty of a State, the 
Preparatory Committee observed; “. . . the replies are not unanimous. Ac¬ 
cording to the majority, the breadth is three nautical miles. No reply disputes 
that territorial waters include such a three-mile belt, but there are .several which 
contemplate a greater breadth. Some present the claim of individual States to 
a greater breadth of territorial waters as one established in international law, 
a contention which is expressly rejected by other replies; others mention such 
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a greater breadth without stating whether they regard it as already recognized 
by international law; others recommend an extension of territorial waters as 
a matter to be agreed to but involving an innovation. ... In these circum¬ 
stances, a basis of discussion is pul forward resting on the majority opinion, i. e., 
the three-mile limit; in no case, if considered as a minimum, is this contested 
in any reply.” Id., 33. For the texts of the Replies of Governments, see id., 
12-17, 22-33, 104-192. 

When the Conference met, it was unable to agree upon the terms of a treaty. 
The Report of the Second Committee on the Territorial Sea staled that the 
discussions of the Committee showed that “all States admit the principle of the 
freedom of maritime navigation”; that “it was recognized that international 
law attributes to each Coastal State sovereignty over a belt of sea round its 
coasts”; that “the belt of territorial sea forms part of the territory of the State”; 
and that “the sovereignty which the State exercises over this belt docs not dificr 
in kind from the authority exercised over its land domain,” although it was 
“limited by conditions established by international law” such as “the right of 
innocent passage.” However, varying geographical, economic, and strategical 
considerations of dilTercnt States caused diflerences of opinion as to the desir¬ 
able breadth of the territorial sea for the future. The Committee deliberately 
“refrained from taking a decision on the question w'hcthcr existing international 
law recognizes any fixed breadth of the belt of territorial sea.” Although the 
Conference failed to conclude a treaty on the territorial sea, certain Articles 
were “provisionally approved” and attached as an annex to the Final Act of 
the Conference (see above). See League of Nations, Acts of the Conference for 
the Codification of International Law (The Hague, 1930), Vol. I, Plenary 
Meetings, 1930. V. 14, Annex 10, Report of the Second Committee: Territorial 
Sea, pp. 123, 124, 126; Annex 11, Final Act. See also id., Vol. HI, Minutes 
of the Second C ommittee, 1930. V. 16, pp. 1-221, especially pp. 123-125, for 
views of delegations on the three-mile limit (reproduced in tabular form in 
Hackworth, I, 628-629). 

Gilbert Gidcl, in his monumental treatise Le Droit International Public de 
la Mer, Vol. HI, La Mer Jerritoriale el la Zone Contigue (1934), 62-152, 
rejects the widespread proposition '‘that the width of the territorial sea is fixed 
by international law' at three marine miles” (p. 123), but admits (p. 134) that 
the three-mile limit “is a rule of international law ... of negative content,” 
in the sense that “no State can refuse to respect the zone of territorial waters 
established by another State when the w'idth of the zone does not exceed three 
miles.” Sec Jes.se S. Reeves, “The Codification of the Law of Territorial Waters,” 
24 A.J.LL. (1930), 486. 496: “It would seem that the law as to all of these 
matters exists, postulating the existence of the territorial sea, w^hatever might be 
the width of such a sea, or whether or not any contiguous zone is to be recog¬ 
nized. This is the situation as it exists in fact. The legal status of the territorial 
sea does not actually depend upon any universal or cast-iron agreement, or 
unanimous expression, as to its width, and the modern practices of states cer¬ 
tainly rest upon this idea.” In “National Claims in Adjacent Seas,” 41 Geo¬ 
graphical Review (1951), 185-209, S. Whittemore Boggs concludes that “at 
least 79% of the merchant-shipping tonnage of the world is registered in coun¬ 
tries that have subscribed to the three-mile limit.” Sec his chart on the limits 
claimed by various States. Id., 208. 

In addition to the works cited above, see Laiiterpachl's Oppenheim (7th 
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ed.), I, 441-457; Hackworth, I, 623-645; Christopher B. V. Meyer, The Ex¬ 
tent of Jurisdiction in Coastal Waters, Illustrated by State Practice and the 
Opinions of Publicists (Leiden, 1937); H. A. Smith, Great Britain and the Law 
of Nations, II (1935), 124-272; Arnold Raestad, *'Le Probleme des Eaux 
Territoriales a la Conference pour la Codification du Droit International,** 
7 R.DJ. (de La Pradelle, 1931), 107-146; Paul Fauchillc, Traite de Droit 
International Public, Vol. I, Part II (1925), 126—422; Henry S. Fraser, “The 
Extent and Delimitation of Territorial Waters,” 11 Cornell L.Q. (1925-26), 
455-481: Philip Marshall Brown, “The Marginal Sea,” 17 AJJ.L. (1923), 
89—95, and 1923 Proceedings, A.SA.L., 15 ff.; Report of the Sub-Committee 
(Schiicking, de Magalhaes, Wickersham) on Territorial Waters, Committee 
of Experts for the Progressive Codification of International Law, League of 
Nations, 1927. V. l.,pp. 29-75, reprinted in Spec. Supp. to20 AJJ.L, (1926), 
62-147. 

On the delimitation and measurement of the marginal sea, sec S. Whittcmorc 
Boggs, “Delimitation of the Territorial Sea,” 24 AJJ.L. ( 1930), 541-555, and 
45 id. (1951), 240-266. United States Amendments circulated on March 27, 
1930, Acts of the Conference for the Codification of International Law, Vol. 
Ill, Minutes of the Second Committee, League Doc. 1930. V. 16, pp. 197-201; 
Report of Sub-Committee H, id., p. 217; Gidel, III, 493-620; Stephen B. Jones, 
Boundary-Making (1945), 143-148; Panama (Compa/iia de Navegacion 
Nacional Claim) v. U.S. (1933), American and Panamanian Claims Arbitra¬ 
tion, Hunt’s Report, 765, 812. 

“Every island has its own territorial sea. An island is an area of land, sur¬ 
rounded by water, which is permanently above high-water mark.” Report of 
Sub-Committee II, cited, p. 219. See Harvard Research, loc. cit., 275-280; 
Gidel, III, 664-727. 

Since the w^idth of the territorial sea is closely connected w'ith problems of the 
nature and extent of the jurisdiction over fisheries, smuggling and security which 
a State may exercise beyond the three-mile limit, reference should be made 
here to pp. 372-385. 


B. Bays 

North Atlantic Coast Fisheries 

United States-Great Britain, Tribunal of the Permanent 
Court of Arbitration, 1910 

Proceedings in the North Atlantic Coast Fisherhs Arbitration, Senate 
Document No. 870, Vol. I, p. 64. 61st Cong. 3rd Sess. 

[By Article 1 of the Treaty of October 20, 1818, between Great Britain and 
the United States it was agreed that the inhabitants of the United States should 
have forever, in common with the subjects of His Britannic Majesty, the liberty 
to take fish along certain coasts, bays, harbors, and creeks. The United States 
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renounced forever “any liberty heretofore enjoyed or claimed by the inhabitants 
thereof, to take, dry or cure fish on, or within three marine miles of any of the 
coasts, bays, creeks, or harbors of His Britannic Majesty’s dominions in Amer¬ 
ica not included within the above-mentioned limits/’ DilTcrences having arisen 
as to the scope and meaning of Article ], seven questions were submitted to 
arbitration.] 

[By thf Tribunal: Lammasch, De Savornin Lohman, Gray, Fitz¬ 
patrick, Dracio.) . . . Question 5. From where must be measured the “three 
marine miles of any of the coasts, bays, creeks, or harbors” referred to in the 
said article? 

In regard to this question, Great Britain claims that the renunciation applies 
to all bays generally, and 

The United States contend that it applies to bays of a certain class or condi¬ 
tion. 

Now, considering that the treaty used the general term “bays” without quali¬ 
fication, the tribunal is of opinion that thc.se words of the treaty must be inter¬ 
preted in a general sense as applying to every bay on the coast in question that 
might be reasonably supposed to have been considered as a bay by the nego¬ 
tiators of the treaty under the general conditions then prevailing, unless the 
United States can adduce satisfactory proof that any restrictions or qualifica¬ 
tions of the general use of the term were or should have been present to their 
minds. . . . 

3. The United States also contend that the term “bays of His Britannic 
Majesty’s dominions” in the renunciatory clause must be read as including 
only those bays which were under the territorial sovereignty of Great Britain. 

But the tribunal is unable to accept this contention: 

(a) Because the description of the coast on which the fishery is to be exer¬ 
cised by the inhabitants of the United States is expressed throughout the treaty 
of 1818 in geographical terms and not by reference to political control: the 
treaty describes the coast as contained between capes; 

(b) Because to express the political concept of dominion as equivalent to 
sovereignty, the word “dominion” in the singular would have been an adequate 
term and not “dominions” in the plural; this latter term having a recognized 
and well-settled meaning as descriptive of those portions of the earth which 
owe political allegiance to His Majesty; e. g., “His Britannic Majesty’s domin¬ 
ions beyond the seas.” 

4. It has been further contended by the United States that the renunciation 
applies only to bays six miles or less in width inter jauces terree, those bays 
only being territorial bays, because the three-mile rule is, as shown by this 
treaty, a principle of international law applicable to coasts and should be strictly 
and systematically applied to bays. 

But the tribunal is unable to agree with this contention: 

(a) Because admittedly the geographical character of a bay contains condi¬ 
tions which concern the interests of the territorial sovereign to a more intimate 
and important extent than do those connected with the open coast. Thus condi¬ 
tions of national and territorial integrity, of defense, of commerce and of in¬ 
dustry are all vitally concerned with the control of the bays penetrating the 
national coast line. This interest varies, speaking generally, in proportion to 
the penetration inland of the bay; but as no principle of international law recog¬ 
nizes any specified relation between the concavity of the bay and the require- 
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ments for control by the territorial sovereignty, this tribunal is unable to qualify 
by the application of any new principle its interpretation of the treaty of 1818 
as excluding bays in general from the strict and systematic application of the 
three-mile rule; nor can this tribunal take cognizance in this connection of other 
principles concerning the territorial sovereignty over bays such as ten-mile or 
tw'eJve-milc limits of exclusion based on international acts subsequent to the 
treaty of 1818 and relating to coasts of a ditlercnt configuration and conditions 
of a different character; 

(b) Because the opinion of jurists and publicists quoted in the proceedings 
conduce to the opinion that speaking generally the three-mile rule should not be 
strictly and systematically applied to bays; . . . 

(f) Because from the information before this tribunal it is evident that the 
three-mile rule is not applied to bays strictly or systematically cither by the 
United States or by any other power; 

(g) It has been recognized by the United States that bays stand apart, and 
that in respect of them territorial jurisdiction may be exercised farther than 
the marginal belt in the case of Dclaw'are Bay by the report of the United States 
Attorney General of May 19,1793; and the letter of Mr. JclTcrson to Mr. Genet 
of November 8, 1793, declares the bays of the United Slates generally to be, 
“as being landlocked, within the body of the United States.” 

5. In this latter regard it is further contended by the United States, that such 
exceptions only should be made from the application of the three-mile rule to 
bays as arc sanctioned by conventions and established usage; that all exceptions 
for which the United States of America were responsible arc so sanctioned; and 
that His Majesty’s government are unable to provide evidence to show that the 
bays concerned by the treaty of 1818 could be claimed as exceptions on these 
grounds either generally, or except possibly in one or two cases, specifically. 

But the tribunal, while recognizing that conventions and established usage 
might be considered as the basis for claiming as territorial those bays which 
on this ground might be called historic bays, and that such claims should be 
held valid in the absence of any principle of international law on the subject; 
nevertheless is unable to apply this, a contrario, so as to subject the bays in 
question to the three-mile rule, as desired by the United States: 

(a) Because Great Britain has during this controversy asserted a claim to 
these bays generally, and has enforced such claim specifically in statutes or 
otherwise, in regard to the more important bays such as Chaleurs, Conception 
and Miramichi; . . . 

6. It has been contended by the United States that the words “coasts, bays, 
creeks or harbors” are here used only to express different parts of the coast 
and are intended to express and be equivalent to the word “coast,” whereby 
the three marine miles would be measured from the sinuosities of the coast 
and the renunciation would apply only to the waters of bays within three miles. 

But the tribunal is unable to agree with this contention: . . . 

(f) Because the tribunal is unable to understand the term “bays” in the 
renunciatory clause in other than its geographical sense, by which a bay is to 
be considered as an indentation of the coast, bearing a configuration of a par¬ 
ticular character easy to determine specifically, but difficult to describe gener¬ 
ally. 

The negotiators of the treaty of 1818 did probably not trouble themselves 
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with subtle theories concerning the notion of “bays'’; they most probably 
thought that everybody would know what was a bay. In this popular sense the 
term must be interpreted in the treaty. The interpretation must take into account 
all the individual circumstances which for any one of the different bays are to 
be appreciated, the relation of its width to the length of penetration inland, the 
possibility and the necessity of its being defended by the state in whose territory 
it is indented; the special value which it has for the industry of the inhabitants 
of its shores; the distance which it is secluded from the highways of nations on 
the open sea and other circumstances not possible to enumerate in general. 

For these reasons the tribunal decides and awards: 

In case of bays, the three marine miles are to be measured from a straight 
line drawn across the body of water at the place where it ceases to have the 
configuration and characteristics of a bay. At all other places the three marine 
miles arc to be measured following the sinuosities of the coast. 

But considering the tribunal cannot overlook that this answer to Question 
5, although correct in principle and the only one possible in view of the want 
of a sufficient basis for a more concrete answer, is not entirely satisfactory as 
to its practical applicability, and that it leaves room for doubts and differences 
in practice. Therefore the tribunal considers it its duty to render the decision 
more practicable and to remove the danger of future differences by adjoining 
to it, a recommendation in virtue of the responsibilities imposed by Art. 4 of the 
special agreement. 

Considering, moreover, that in treaties with France, with the North German 
Confederation and the German Empire and likewise in the North Sea con¬ 
vention, Great Britain has adopted for similar cases the rule that only bays of 
ten miles width should be considered as those wherein the fishing is reserved 
to nationals. And that in the course of the negotiations between Great Britain 
and the United States a similar rule has been on various occasions proposed and 
adopted by Great Britain in instructions to the naval officers stationed on these 
coasts. And that though these circumstances arc not sufficient to constitute this 
a principle of international law, it seems reasonable to propose this rule with 
certain exceptions, all the more that this rule with such exceptions has already 
formed the basis of an agreement between the two Powers. 

Now therefore this tribunal in pursuance of the provisions of Art. 4 hereby 
recommends for the consideration and acceptance of the high contracting 
Parties the following rules and method of procedure for determining the limits 
of the bays hereinbefore enumerated: 

1. In every bay not hereinafter specifically provided for, the limits of ex¬ 
clusion shall be drawn three miles seaward from a straight line across the bay 
in the part nearest the entrance at the first point where the width does not 
exceed ten miles. . . . 

It is understood that nothing in these rules refers either to the Bay of Fundy 
considered as a whole apart from its bays and creeks or as to the innocent 
passage through the Gut of Canso, which were excluded by the agreement made 
by exchange of notes between Mr. Bacon and Mr. Bryce dated February 21, 
1909, and March 4, 1909; or to Conception Bay, which was provided for by 
the decision of the Privy Council in the case of the Direct United States Cable 
Company v. The Anglo-American Telegraph Company, in which decision the 
United States have acquiesced. 
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Varanger Fiord Case 
Norway, Supreme Court, August 24, 1934 

Nor.sk Ret.stiilcmie (1934), 727 “ 

Thl Facts. —This was a prosecution, instituted against the captain of a Ger¬ 
man vessel, for illegal fishing in the coastal waters of Norway. The alleged 
offence occurred within three miles of a line 30Vo miles wide drawn across 
the Fiord of Varanger between Kibergsnes and Greuse Jakob.sejv, the two 
outermost points of the fiord. The Court below found that the prosecution was 
rightly instituted. On appeal. 

Held (by the Supreme Court): that the prosecution was in order. The Court 
said: “There is no doubt . . . that the limits of the territorial sea must in the 
present ease be drawn as the lower Court (the By reft) has done it, namely 
so as to include the whole Fiord of Varanger within the Norwegian territorial 
waters, [.vc. inland waters?] This is in accordance with the established and 
frequently voiced Norwegian legal view of the matter. 

Notl (from Lauterpacht, op. cii., p. 136).—“See also, to the same effect, 
the decision of the Supreme Court of Norway of the same date in respect of 
a prosecution of an English vessel for a similar olfence (Norsk RetstUiende, 
1934, p. 731). The Supreme Court associated itself with the view expressed 
by the Court below that the base line of territorial waters does not follow' the 
sinuosities of the coast, but that it is to be drawn with the help of a line which 
‘runs parallel to the principal direction of the coast.’ I'hc decision is also of 
interest inasmuch as the Court expressed the view that no act of a legislative 
or administrative State authority is required for drawing the line of territorial 
waters and that that function may properly be performed by courts.” 


Editor’s Note: Bays. “The individual State has in practice enjoyed much 
latitude in determining what bays or arms of the sea penetrating its territory 
may be regarded as a part of the national domain and dealt with accordingly.” 
Hyde, 1, 468. The term “historic bays” has been applied to those bays over 
which, regardless of magnitude and irrespective of the extent of the distance 
between their seaward headlands, coastal States have asserted a dominion 
respected by other States. For a discussion of some thirty bays or gulfs which 
have been claimed and frequently recognized as “historic bays,” see P. C. Jes¬ 
sup, The Law of Territorial Waters and Maritime Jurisdiction (1927), 383- 
439. See also Gidel, III, 621—663; Roniee de Villeneuve, De la Determination 
de la Ligne Separative des Eaux Nationales et de la Mer Territoriale SpMale- 
ment dans les Bales (1914), 171—201. For an inconclusive discussion of the 
principle of “historic bays,” see Acts of the Conference for the Codification of 

® [Ed.: As digested in Lauterpachl’s Annual Digest and Reports of Puhlic International 
Law Cases, 1933-34, Case No. 5l.| 
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International Law\ Vol. Ill, Minutes of the Second Committee, Territorial 
Waters, Leeiguc of Nations, 1930. V. 16, pp. 103-114. A proposal by the 
United States Delegation to the Conference read as follows: “Waters, whether 
called bays, sounds, straits, or by some other name, which have been under 
the jurisdiction of the coastal State as part of its interior waters, arc deemed 
to continue a part thereof. Charts indicating the line drawn in such cases shall 
be communicated to the other parties hereto.” Id., 197, 107. The Conference 
was unable to reach even provisional agreement on the codification of the law 
with regard to bays. 

Closely related to jurisdictional claims to bays as inland waters is the prob¬ 
lem of determining the base line for measurement of the breadth of the terri¬ 
torial sea at the entrance to a bay. The established principles of international 
law fail to give a complete solution to this problem. It is clear that a bay the 
seaw^ard entrance to which docs not exceed six miles in width (two three-mile 
limits) consists juridically of inland waters if the bay penetrates the territory 
of only one Stale. Where the entrance to a bay the coasts of which belong to only 
one Stale is more than six miles wide, it seems equally well-established that the 
three-mile limit of territorial waters does not follow the sinuosities of the coast 
around the inside of the bay, leaving a central area of high seas. See Gidel, III, 
537-538. The Report of Sub-Committee 11 of the 1930 Hague Codification 
Conference observed: ‘Tt is admitted that the base-line provided by the sinuosi¬ 
ties of the coast should not be maintained under all circumstances. In the case 
of an indentation which is not very broad at its opening, such a bay should 
be regarded as forming part of the inland waters.” hoc. cit., p. 218. See also Ob¬ 
servations of the Preparatory Committee, id., 1929. V. 2, p. 44. The practice 
of States has long established the measurement of the breadth of the territorial 
.sea from a straight line drawn across the opening of a bay. See Replies of Gov¬ 
ernments, id., 39-44. However, practice is not sufficiently uniform as to the 
method by which this line should be drawn to permit the conclusion that a 
six-mile line, a ten-mile line, or a line from headland to headland (despite the 
extent of the distance) is prescribed by international law as the seaward limit 
of the inland waters of a bay. The headland practice has found frequent applica¬ 
tion with reference to “historic bays” and is not inconsistent with the decision 
of the Tribunal in the North Atlantic Coast Fisheries Case that the three-mile 
limit should be measured from a straight line drawn across the body of water 
“at the place where it ceases to have the configuration and characteristics of 
a bay.” Perhaps, because the headland practice permits the assertion of juris¬ 
diction over larger expanses of water as inland waters than many States are will¬ 
ing to accept, the majority of Governments in their replies to the Preparatory 
Committee's questionnaire advocated a six-mile or a ten-mile line. Although 
the Codification Conference reached no agreement on the matter, a study of 
the documents seems to reveal a trend favorable to the ten-mile line recom¬ 
mended by the Tribunal in the North Atlantic Coast Fisheries Case and long 
accepted by certain States on the basis of special conventional arrangements. 
See, for example, the Report of Sub-Committee II, loc. cit., p. 217: “In the 
case of bays the coasts of which belong to a single Slate, the belt of territorial 
waters shall be measured from a straight line drawn across the opening of the 
bay. If the opening of the bay is more than ten miles wide, the line shall be drawn 
at the nearest point to the entrance at which the opening docs not exceed ten 
miles”; and its observation (p. 218): “Most Delegations agreed to a width 
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of ten miles provided a system were simultaneously adopted under which slight 
indentations would not be treated as bays.” On the ten-mile line, see especially. 
Sir Cecil Hurst, “The Territoriality of Bays,” 1922-23 B,YJ,L., 42-54; Gidel, 
III, 543—593; Harvard Research, loc. cit., pp. 265—274; letter of J, B. Moore 
quoted in 13 Annuaire de rinstitut de Droit International (1894-95), 146 and 
Jessup, op. cit., p. 356. 

“Where two or more States touch the coast of a bay, the Government replies 
are again in favour of the method of measuring the breadth of territorial waters 
from the line of low-water mark along the coast.” Observations of Preparatory 
Committee, loc. cit., p. 45. Hyde, I, 475, criticizes this view and supports the 
Harvard Research Draft, Art. 6: “When the waters of a bay or river-mouth 
which lie within the seaward limit thereof arc bordered by the territory of two 
or more States, the bordering Stales may agree upon a division of such waters 
as inland waters; in the absence of such agreement, the marginal sea of each 
State shall not be measured from the seaward limit but shall follow the sinuosi¬ 
ties of the shore in the bay or river-mouth.” Loc. cit., 274, with Comment. 
Gidel, III, 603-608, criticizes the Harvard Research proposal. Sec Liibcck v. 
Mecklenburg-Schwerin, 122 Entscheidungen des Reichsgerichts in Zivilsachen 
(1929), Appendix, p. 1 (Siaatsgerichtshof). 

In addition to the works cited, see also Jean Mochot, Le Regime des Bales 
et des Golfes en Droit International (1938); Hackworth, I, 691-712; E. C. 
Bellquist, **The Heinrich Augustinr 24 A.J.LL. (1930), 776-783; The People 
V. Stralla and Adams (1939), 96 P. 2d 941, 34 A.J.I.L. (1940), 143; The 
Texas, 1939 A.M.C. 1515, Annual Digest, 1938-40, 304; Mortensen v. 
Peters, above, p. 52. 

Straits. Although the 1930 Codification Conference reached no agreement 
on the question, its Sub-Committee No. II on Territorial Waters reported as 
follows: 

In straits which form a passage between two parts of the high sea, the limits of 
the territorial sea shall be ascertained in the same manner as on other parts of 
the coast, even if the same State is the coastal vStatc of both shores. 

When the width of the straits exceeds the breadth of the two belts of territorial 
sea, the waters between those two belts form part of the high sea. If the result of 
this delimitation is to leave an area of high sea not exceeding two miles in breadth 
surrounded by territorial sea, this area may be assimilated to territorial sea. . . . 

Under no pretext whatever may the passage even of warships through straits 
used for international navigation between two parts of the high sea be interfered 
with. 

Acts of the Conference, III, 1930. V. 16, p. 220. See also Bases of Dis¬ 
cussion, id., 1929. V. 2, pp. 55-60; Harvard Research, loc. cit., 280-287; Erik 
Brliel, International Straits: A Treatise on International Law (1947), 2 vols. 
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The Corfu Channel Case (Merits) 

United Kingdom-Albania, International Court 
OF Justice, April 9, 1949 

J.CJ. Reports, J949. pp. 4, 26 

I Ed. ; “On October 22nd, 1946, a squadron of British warships, the cruisers 
Mauritius and Leandcr and the destroyers Saumarez. and Volape, left the port 
of Corfu and proceeded northward through a channel previously swept for 
mines in the North Corfu Strait.’' In Albanian territorial waters the Saiirnarez 
and Volat^e were seriously damaged by striking mines, the explosions causing 
“the death and injuries of 44, and personal injuries to 42, British othcers and 
men." On November 13, 1946, British mine sweepers swept the North Corfu 
Channel, cut twenty-two moored mines and took two to Malta for expert 
examination. The British Government, at first unilaterally and later by Special 
Agreement of March 25, 1948, with the Albanian Government, instituted pro¬ 
ceedings against Albania before the International Court of Justice. On the 
merits, the Court held on April 9, 1949, with reference to the first question of 
the Special Agreement, that “the People’s Republic of Albania is responsible 
under international law for the explosions which occurred on October 22nd, 
1946, in Albanian waters, and for the damage and loss of human life that re¬ 
sulted therefrom." This part of the opinion is omitted here. Sec LCJ. Reports, 
1949, pp. 4-26, 36. For prior decision on the jurisdiction of the Court, see 
/.C.y. Reports, 1947-48, p. 15; for subsequent decision assessing damages 
against Albania, see l.CJ. Reports, 1949, p. 244.] 

IThl Court. . . . In the second part of the Special Agreement [of March 
25, 1948], the following question is submitted to the Court: 

(2) Has the United Kingdom under international law' violated the sovereignty 
of the Albanian People’s Republic by reason of the acts of the Royal Navy in 
Albanian waters on the 22nd October and on the 12th and 13th November 1946 
and is there any duty to give satisfaction? 

The Court will first consider w'hethcr the sovereignty of Albania was violated 
by reason of the acts of the British Navy in Albanian waters on October 22nd, 
1946. 

On May 15th, 1946, the British cruisers Orion and Superb, w'hile passing 
southward through the North Corfu Channel, were fired at by an Albanian 
battery in the vicinity of Saranda. It appears from the report of the commanding 
naval officer dated May 29th, 1946, that the firing started when the ships had 
already passed the battery and were moving away from it; that from 12 to 20 
rounds were fired; that the firing lasted 12 minutes and ceased only when the 
ships were out of range; but that the ships were not hit although there were a 

” [Ed.; Guerrero, Basdevant. Alvarez, Fabela, Hack worth, Winiarski, Zori5i6, Dc 
Visscher, Sir Arnold McNair, Klaestad, Badawi Pasha, Krylov, Read, Hsu Mo, Azevedo, 
Judges: M. Ffcr, Judge ad hoc.] 
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number of “shorts’" and of “overs.” An Albanian note of May 21st states that 
the Coastal Commander ordered a few shots to be fired in the direction of the 
ships “in accordance with a General Order founded on international law.” 

The United Kingdom Government at once protested to the Albanian Govern¬ 
ment, stating that innocent passage through straits is a right recognized by inter¬ 
national law. There ensued a diplomatic correspondence in which the Albanian 
Government asserted that foreign warships and merchant vessels had no right 
to pass through Albanian territorial waters without prior notification to, and 
the permission of, the Albanian authorities. This view was put into elTect by 
a communication of the Albanian Chief of Staff, dated May 17th, 1946, which 
purported to subject the passage of foreign warships and merchant vessels in 
Albanian territorial waters to previous notification to and authorization by the 
Albanian Government. The diplomatic correspondence continued, and cul¬ 
minated in a United Kingdom note of August 2nd, 1946, in which the United 
Kingdom Government maintained its view with regard to the right of innocent 
passage through straits forming routes for international maritime traffic between 
two parts of the high seas. The note ended wnth the warning that if Albanian 
coastal batteries in the future opened fire on any British warship passing 
through the Corfu Channel, the fire would be returned. 

The contents of this note were, on August 1st, communicated by the British 
Admiralty to the Commander-in-Chief, Mediterranean, with the instruction that 
he should refrain from using the Channel until the note had been presented to 
the Albanian Government. On August JOth, he received from the Admiralty 
the following telegram: “The Albanians have now' received the note. North 
Corfu Strait may now' be used by ships of your fleet, but only when essential and 
with armament in fore and aft position. If coastal guns fire at ships passing 
through the Strait, ships should fire back.” On September 21st, the following 
telegram was sent by the Admiralty to the Commander-in-Chief, Mediter¬ 
ranean: “Establishment of diplomatic relations with Albania is again under 
consideration by His Majesty’s Government who wish to know whether the 
Albanian Government have learnt to behave themselves. Information is re¬ 
quested whether any ships under your command have passed through the North 
Corfu Strait since August and, if not, whether you intend them to do so shortly.” 
The Commander-in-Chief answered the next day that his ships had not done 
so yet, but that it was his intention that Mauritius and Leander and two destroy¬ 
ers should do so when they departed from Corfu on October 22nd. 

It was in such circumstances that these two cruisers together with the de¬ 
stroyers Saumarez and Volume were sent through the North Corfu Strait on 
that date. 

The Court will now consider the Albanian contention that the United King¬ 
dom Government violated Albanian sovereignty by sending the warships 
through this Strait without the previous authorization of the Albanian Govern¬ 
ment. 

It is, in the opinion of the Court, generally recognized and in accordance 
with international custom that ^States in time of peace have a right to send their 
warships through straits used for international navigation between two parts 
of the high seas without the previous authorization of a coastal State, provided 
that the passage is innocent. Unless otherwise prescribed in an international 
convention, there is no right for a coastal State to prohibit such passage through 
straits in time of peace. 
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The Albanian Government docs not dispute that the North Corfu Channel is 
a strait in the geographical sense; but it denies that this Channel belongs to the 
class of international highways through which a right of passage exists, on the 
grounds that it is only of secondary importance and not even a necessary route 
between two parts of the high seas, and that it is used almost exclusively for 
local trailic to and from the ports of Corfu and Saranda. 

It may be asked whether the test is to be found in the volume of traflic passing 
through the Strait or in its greater or lesser importance for international naviga¬ 
tion. But in the opinion of the Court the decisive criterion is rather its geo¬ 
graphical situation as connecting two parts of the high seas and the fact of its 
being used for international navigation. Nor can it be decisive that this Strait 
is not a necessary route between two parts of the high seas, but only an alterna¬ 
tive passage between the Aegean and the Adriatic Seas. It has nevertheless been 
a useful route for international maritime traffic. In this respect, the Agent of 
the United Kingdom Government gave the Court the following information 
relating to the period from April 1st, 1936, to December 31st, 1937: “The 
following is the total number of ships putting in at the Port of Corfu after passing 
through or just before passing through the Channel. During the period of one 
year nine months, the total number of ships was 2,884. The flags of the ships 
arc Greek, Italian, Roumanian, Yugoslav, French, Albanian and British. 
Clearly, very small vessels are included, as the entries for Albanian vessels are 
high, and of course one vessel may make several journeys, but 2,884 ships for a 
period of one year nine months is quite a large figure. These figures relate to 
vessels visited by the Customs at Corfu and so do not include the large number 
of vessels which went through the Strait without calling at Corfu at all.’’ There 
were also regular sailings through the Strait by Greek vessels three times weekly, 
by a British ship fortnightly, and by two Yugoslav vessels w'cekly and by tw'O 
others fortnightly. The Court is further informed that the British Navy has 
regularly u.scd this Channel for eighty years or more, and that it has also been 
used by the navies of other States. 

One fact of particular importance is that the North Corfu Channel constitutes 
a frontier between Albania and Greece, that a part of it is wholly within the 
territorial waters of these States, and that the Strait is of special importance to 
Greece by reason of the traflic to and from the port of Corfu. 

Having regard to these various considerations, the Court has arrived at the 
conclusion that the North Corfu Channel should be considered as belonging 
to the class of international highways through which passage cannot be pro¬ 
hibited by a coastal State in time of peace. 

On the other hand, it is a fact that the two coastal States did not maintain 
normal relations, that Greece had made territorial claims precisely with regard 
to a part of Albanian territory bordering on the Channel, that Greece had de¬ 
clared that she considered herself technically in a state of war with Albania, 
and that Albania, invoking the danger of Greek incursions, had considered it 
necessary to take certain measures of vigilance in this region. The Court is of 
opinion that Albania, in view of these exceptional circumstances, would have 
been justified in issuing regulations in respect of the passage of warships through 
the Strait, but not in prohibiting such passage or in subjecting it to the require¬ 
ment of special authorization. 

For these reasons the Court is unable to accept the Albanian contention that 
the Government of the United Kingdom has violated Albanian sovereignty by 
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sending the warships through the Strait without having obtained the previous 
authorization of the Albanian Government. 

In these circumstances, it is unnecessary to consider the more general ques¬ 
tion, much debated by the Parties, whether States under international law have 
a right to send warships in time of peace through territorial waters not included 
in a strait. 

The Albanian Government has further contended that the sovereignty of Al¬ 
bania was violated because the passage of the British warships on October 22nd, 
1946, was not an innocent passage. The reasons advanced in support of this 
contention may be summed up as follows: The passage was not an ordinary 
passage, but a political mission; the ships were manoeuvring and sailing in 
diamond combat formation with soldiers on board; the position of the guns was 
not consistent with innocent passage; the vessels passed with crews at action 
stations; the number of the ships and their armament surpassed what was neces¬ 
sary in order to attain their object and showed an intention to intimidate and 
not merely to pass; the ships had received orders to observe and report upon 
the coastal defences and this order was carried out. 

It is shown by the Admiralty telegram of September 21st, cited above, and 
admitted by the United Kingdom Agent, that the object of sending the w^arships 
through the Strait was not only to carry out a passage for purposes of navigation, 
but also to test Albania’s attitude. As mentioned above, the Albanian Govern¬ 
ment, on May 15th, 1946, tried to impose by means of gunfire its view with 
regard to the pa.ssagc. As the exchange of diplomatic notes did not lead to any 
clarification, the Government of the United Kingdom w'anted to ascertain by 
other means whether the Albanian Government would maintain its illegal atti¬ 
tude and again impo.se its view by firing at passing ships. The legality of this 
measure taken by the Government of the United Kingdom cannot be disputed, 
provided that it was carried out in a manner consistent with the requirements 
of international law. The “mission” was designed to affirm a right which had 
been unjustly denied. The Government of the United Kingdom was not bound 
to ab.stain from exercising its right of passage, which the Albanian Government 
had illegally denied. 

It remains, therefore, to consider w^hether the manner in which the passage 
was carried out was consistent with the principle of innocent passage and to 
examine the various contentions of the Albanian Government in so far as they 
appear to be relevant. 

When the Albanian coastguards at St. George's Monastery reported that the 
British warships were sailing in combat formation and were manoeuvring, they 
must have been under a misapprehension. It is shown by the evidence that the 
ships were not proceeding in combat formation, but in line, one after the other, 
and that they were not manoeuvring until after the first explosion. Their move¬ 
ments thereafter were due to the explosions and were made necessary in order 
to save human life and the mined ships. It is shown by the evidence of witnesses 
that the contention that soldiers were on board must be due to a misunderstand¬ 
ing probably arising from the fact that the two cruisers carried their usual de¬ 
tachment of marines. 

It is known from the above-mentioned order issued by the British Admiralty 
on August 10th, 1946, that ships, when using the North Corfu Strait, must pass 
with armament in fore and afl position. That this order was carried out during 
the passage on October 22nd is stated by the Commander-in-Chief, Mediter- 
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ranean, in a telegram of October 26th to the Admiralty. The guns were, he 
reported, “trained fore and aft, which is their normal position at sea in peace 
time, and were not loaded.” It is confirmed by the commanders of Saumarez 
and Vola^e that the guns were in this position before the explosions. The navi¬ 
gating officer on board Mauritius explained that all guns on that cruiser were 
in their normal stowage position. The main guns were in the line of the ship, 
and the anti-aircraft guns were pointing outwards and up into the air, which 
is the normal position of these guns on a cruiser both in harbour and at sea. 
In the light of this evidence, the Court cannot accept the Albanian contention 
that the position of the guns was inconsistent w'ith the rules of innocent passage. 

In the above-mentioned telegram of October 26th, the Commander-in-Chief 
reported that the passage “was made with ships at action stations in order that 
they might be able to retaliate quickly if fired upon again.” In view of the firing 
from the Albanian battery on May 15th, this measure of precaution cannot, in 
itself, be regarded as unreasonable. But four warships—tw'O cruisers and two 
destroyers—passed in this manner, with crews at action stations, ready to re¬ 
taliate quickly if fired upon. They passed one after another through this narrow 
channel, close to the Albanian coast, at a time of political tension in this region. 
1'he intention must have been, not only to test Albania's attitude, but at the 
same time to demonstrate such force that she would abstain from firing again 
on passing ships. Having regard, however, to all the circumstances of the case, 
as described above, the Court is unable to eharacterizc these measures taken by 
the United Kingdom authorities as a violation of Albania's sovereignty. . . . 
Lastly, as the Court has to judge of the innocent nature of the passage, it cannot 
remain indifferent to the fact that, though two warships struck mines, there was 
no reaction, cither on their part or on that of the cruisers that accompanied 
them. . . . 

Having thus examined the various contentions of the Albanian Government 
in so far as they appear to be relevant, the Court has arrived at the conclusion 
that the United Kingdom did not violate the sovereignty of Albania by reason 
of the acts of the British Navy in Albanian waters on October 22nd, 1946. 

In addition to the passage of the United Kingdom warships on October 22nd, 
1946, the second question in the Special Agreement relates to the acts of the 
Royal Navy in Albanian waters on November 12th and 13th, 1946. This is 
the minesweeping operation called “Operation Retail'’ by the Parties during 
the proceedings. This name will be used in the present Judgment. 

After the explosions of October 22nd, the United Kingdom Government 
sent a note to the Albanian Government, in which it announced its intention 
to sweep the Corfu Channel shortly. The Albanian reply, which was received 
in London on October 31 st, stated that the Albanian Government would not 
give its consent to this unless the operation in question took place outside Al¬ 
banian territorial waters. Meanwhile, at the United Kingdom Government's re¬ 
quest, the International Central Mine Clearance Board decided, in a resolution 
of November 1st, 1946, that there should be a further sweep of the Channel, 
subject to Albania's consent. The United Kingdom Government having in¬ 
formed the Albanian Government, in a communication of November 10th, that 
the proposed sweep would take place on November 12th, the Albanian Govern¬ 
ment replied on the 11th, protesting against this “unilateral decision of His 
Majesty’s Government.” It said it did not consider it inconvenient that the 
British fleet should undertake the sweeping of the channel of navigation, but 
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added that, before sweeping was carried out, it considered it indispensable to 
decide what area of the sea should be deemed to constitute this channel, and 
proposed the establishment of a Mixed Commission for the purpose. It ended 
by saying that any sweeping undertaken without the consent of the Albanian 
Government outside the channel thus constituted, i. e., inside Albanian terri¬ 
torial waters where foreign warships have no reason to sail, could only be con¬ 
sidered as a deliberate violation of Albanian territory and sovereignty. 

After this exchange of notes, “Operation Retail" took place on November 
12th and 13th. Commander Mestre, of the French Navy, was asked to attend 
as observer, and was present at the sweep on November 13th. The operation 
was carried out under the protection of an important covering force composed 
of an aircraft carrier, cruisers and other war vessels. This covering force re¬ 
mained throughout the operation at a certain distance to the west of the Channel, 
except for the frigate St. Bride's Bay, which was stationed in the Channel south¬ 
east of Cape Kiephali. The sweep began in the morning of November 13th, at 
about 9 o'clock, and ended in the afternoon near nightfall. The area swept was 
in Albanian territorial waters, and within the limits of the channel previously 
swept. 

The United Kingdom Government does not dispute that “Operation Retail" 
was carried out against the clearly expressed wish of the Albanian Govern¬ 
ment. It recognizes that the operation had not the consent of the international 
mine clearance organizations, that it could not be justified as the exercise of 
a right of innocent passage, and lastly that, in principle, international law does 
not allow a State to assemble a large number of warships in the territorial w'aters 
of another State and to carry out mine-sweeping in those waters. The United 
Kingdom Government states that the operation was one of extreme urgency, 
and that it considered itself entitled to carry it out without anybody's consent. 

The United Kingdom Government'put forward two reasons in justification. 
First, the Agreement of November 22nd, 1945, signed by the Governments of 
the United Kingdom, France, the Soviet Union and the United States of Amer¬ 
ica, authorizing regional mine clearance organizations, such as the Mediter¬ 
ranean Zone Board, to divide the sectors in their respective zones amongst the 
States concerned for sweeping. Relying on the circumstance that the Corfu 
Channel was in the sector allotted to Greece by the Mediterranean Zone Board 
on November 5th, i. e., before the signing of the above-mentioned Agreement, 
the United Kingdom Government put forward a permission given by the Hel¬ 
lenic Government to resweep the navigable channel. 

The Court does not consider this argument convincing. 

It must be noted that, as the United Kingdom Government admits, the need 
for resweeping the Channel was not under consideration in November 1945; 
for previous sweeps in 1944 and 1945 were considered as having effected com¬ 
plete safety. As a consequence, the allocation of the sector in question to Greece, 
and, therefore, the permission of the Hellenic Government which is relied on, 
were both of them merely nominal. It is also to be remarked that Albania was 
not consulted regarding the allocation to Greece of the sector in question, de¬ 
spite the fact that the Channel passed through Albanian territorial waters. 

But, in fact, the explosions of October 22nd, 1946, in a channel declared 
safe for navigation, and one which the United Kingdom Government, more 
than any other government, had reason to consider safe, raised quite a different 
problem from that of a routine sweep carried out under the orders of the mine- 
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clearance organizations. These explosions were suspicious; they raised a ques¬ 
tion of responsibility. 

Accordingly, this was the ground on which the United Kingdom Govern¬ 
ment chose to establish its main line of defence. According to that Government, 
the corpora delicti must be secured as quickly as possible, for fear they should 
be taken away, without leaving traces, by the authors of the minclaying or by 
the Albanian authorities. This justification took two distinct forms in the United 
Kingdom Government's arguments. It was presented first as a new and special 
application of the theory of intervention, by means of which the State interven¬ 
ing would secure possession of evidence in the territory of another State, in 
order to submit it to an international tribunal and thus facilitate its task. 

The Court cannot accept such a line of defence. The Court can only regard 
the alleged right of intervention as the manifestation of a policy of force, such 
as has, in the past, given rise to most serious abuses and such as cannot, what¬ 
ever be the present defects in international organization, find a place in inter¬ 
national law. Intervention is perhaps still less admissible in the particular form 
it would take here; for, from the nature of things, it would be reserved for the 
most powerful States, and might easily lead to perverting the administration 
of international justice itself. 

The United Kingdom Agent, in his speech in reply, has further classified 
“Operation Retaif’ among methods of self-protection or self-help. The Court 
cannot accept this defence either. Between independent States, respect for ter¬ 
ritorial sovereignty is an essential foundation of international relations. The 
Court recognizes that the Albanian Government’s complete failure to carry 
out its duties after the explosions, and the dilatory nature of its diplomatic notes, 
are extenuating circumstances for the action of the United Kingdom Govern¬ 
ment. But to ensure respect for international law, of which it is the organ, the 
Court must declare that the action of the British Navy constituted a violation 
of Albanian .sovereignty. 

This declaration is in accordance with the request made by Albania through 
her Counsel, and is in itself appropriate satisfaction. 

The method of carrying out “Operation Retail" has also been criticized by 
the Albanian Government, the main ground of complaint being that the United 
Kingdom, on that occasion, made u.sc of an unnecessarily large display of force, 
out of proportion to the requirements of the sweep. The Court thinks that this 
criticism is not justified. It does not consider that the action of the British Navy 
was a demonstration of force for the purpose of exercising political pressure on 
Albania. The responsible naval commander, who kept his ships at a distance 
from the coast, cannot be reproached for having employed an important cover¬ 
ing force in a region where twice within a few months his ships had been the 
object of serious outrages. 

For Tni'St: Rfasons, The Court ... on the second question put by the 
Special Agreement of March 25th, 1948, 

by fourteen votes to tw'o. 

Gives judgment that the United Kingdom did not violate the sovereignty of 
the People’s Republic of Albania by reason of the acts of the Briti.sh Navy in 
Albanian waters on October 22nd, 1946; and 

unanimously. 

Gives judgment that by reason of the acts of the British Navy in Albanian 
waters in the course of the Operation of November 12th and 13th, 1946, the 



298 


TERRITORY AND TERRITORIAL JURISDICTION 


United Kingdom violated the sovereignty of the People’s Republic of Albania, 
and that this declaration by the Court constitutes in itself appropriate satisfac¬ 
tion. . . . 


IV. JURISDICTION OVER THE NATIONAL DOMAIN 

Max Huber, Arbitrator, on Territorial Sovereignty 
Island of Palmas Arbii ration, 1928 ^ 

22 AJ . LL . (1928), 867, 874, 875, 876 

. . . Sovereignty in relation to a portion of the surface of the globe is the legal 
condition necessary for the inclusion of such portion in the territory of any 
particular State. . . . Sovereignty in the relation between States signifies inde¬ 
pendence. Independence in regard to a portion of the globe is the right to exer¬ 
cise therein, to the exclusion of any other State, the functions of a State. The 
development of the national organization of States during the last few centuries 
and, as a corollary, the development of international law, have established this 
principle of the exclusive competence of the State in regard to its own territory 
in such a way to make it the point of departure in settling most questions that 
concern international relations. . . . 

Territorial sovereignty, as has already been said, involves the exclusive right 
to display the activities of a State. This right has as a corollary a duty: the obli¬ 
gation to protect within the territory the rights of other States, in particular their 
right to integrity and inviolability in peace and in w^ar, together with the rights 
which each State may claim for its nationals in foreign territory. Without mani¬ 
festing its territorial sovereignty in a manner corresponding to circumstances, 
the State cannot fulfill this duty. Territorial sovereignly cannot limit itself to 
its negative side, /. e,, to excluding the activities of other States; for it serves to 
divide between nations the space upon which human activities are employed, 
in order to assure them at all points the minimum of protection of which inter¬ 
national law is the guardian. , . . 

^ [Ed.; See above, p. 239.] 
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John Bassett Moore, J., on Territorial Jurisdiction 

From His Dissenting Opinion in the Lotus Case 
P . C . IJ ., Ser. A, No. 10 (1927), 6X-69, 88 

1. ll is an admitted principle of international law that a nation possesses and 
exercises within its own territory an absolute and exclusive jurisdiction, and 
that any exception to this right must be traced to the consent of the nation, either 
express or implied {Schooner Excharii^e v. McFacldon (1812), 7 Cranch 116, 
136). The benefit of this principle equally enures to all independent and sover¬ 
eign Stales, and is attended with a corresponding responsibility for what takes 
place within the national territory. 

2. It is an equally admitted principle that, as municipal courts, the creatures 
of municipal law, derive their jurisdiction from that law, offences committed 
in the territorial jurisdiction of a nation may be tried and punished there ac¬ 
cording to the definitions and penalties of its municipal law, which, except so 
far as it may be shown to be contrary to international law, is accepted by inter¬ 
national law as the law properly governing the case. (Report of Mr. Bayard, 
Secretary of Slate, to the President, case of Antonio Pelletier, January 2()th, 
1887, Foreign Relations of the United States, 1887, p. 606, and the numerous 
authorities there cited; IVildenhus' Case, 120 U.S. 1.) This principle is not 
contrary, but is correlative, to the principle laid down in numerous decisions 
of municipal courts, that international law is to be considered as forming part 
of the law of the land, that it is as such to be judicially administered in all cases 
to which it is applicable, and that municipal enactments ought not to be so con¬ 
strued as to violate international law, if any other construction is possible (Chief 
Justice Marshall, Murray v. Schooner Charming Betsey (1804), 2 Cranch 64, 
118; Sir William Scott, Le Louis (1817), 2 Dodson 210, 239). 

3. The principle of absolute and exclusive jurisdiction within the national 
territory applies to foreigners as well as to citizens or inhabitants of the country, 
and the foreigner can claim no exemption from the exercise of such jurisdiction, 
except so far as he may be able to show either: {1) that he is, by reason of some 
special immunity, not subject to the operation of the local law, or (2) that the 
local law is not in conformity with international law. No presumption of im¬ 
munity arises from the fact that the person accused is a foreigner. . . . 

It is well settled that a State is bound to use due diligence to prevent the 
commission within its dominions of criminal acts against another nation or its 
people (United States Arjona (1887), 120 U.S. 479) . . . 
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Cottam & Co. v. Coinisioii Regiiladora Del Mercado 
De Heneqiien—Intervention of the Republic 
of Mexico 

Unit! n Stati s, Supremf Coi*rt of Louisiana, 1021 
149 La. 1026; 90 So. 392 


Appeal from Civil District Court . . . 

O'Niei.l, J. The original plaintiff in this suit, H. T. Cottam & Co., Inc., is 
a Louisiana corporation, domiciled in New Orleans. The defendant, Comision 
Reguladora, is a Mexican corporation, domiciled in the state of Yucatan. The 
suit is to recover a large sum of money represented by written evidences of 
debt. The defendant being domiciled outside of the state of Louisiana, a writ 
of attachment was obtained, by virtue of which the sheriff seized, as the property 
of the defendant, the steamship Oaxaca, in port at New Orleans. 

The Republic of Mexico tiled a petition of intervention in the suit, averring 
that the ship had been seized or embargoed by the Mexican government, for 
a large debt due the government by the Comision Reguladora, and that she 
was in the actual possession of the Mexican government when the sheriff seized 
her under the writ of attachment. The intervener therefore prayed that the writ 
of attachment should be dissolved, and that intervener should be recognized as 
having the exclusive right, as a foreign sovereign State, to marshal and adminis¬ 
ter the assets of the defendant, Comision Reguladora . . . [The petition of 
intervention was dismissed and judgment was rendered for plaintiff on the 
merits, the attachment of the vessel continuing. Intervener Republic of Mexico 
appealed.] 

It is not disputed that the attachment of the Oaxaca, obtained by plaintiff, 
was valid, unless its validity was prevented by the action taken previously by 
the Mexican government against the Comision Reguladora. That action was 
taken in Yucatan, Mexico, four months and sixteen days before the attachment 
was levied on the Oaxaca at New Orleans. The facts concerning the so-called 
embargo, levied by the Mexican government, are free from dispute. The gov¬ 
ernment undertook to seize all of the property of the Comision Reguladora 
for a debt of $3,839,500 . . . owed by the Comision Reguladora to the Re¬ 
public of Mexico. The Oaxaca was then in port at New Orleans where she has 
remained ever since. . . . 

The Republic of Mexico has never taken actual possession of the Oaxaca, 
and, so far as the record shows, did not attempt to take actual possession of 
her, or assert a claim on her in New Orlcan.s, until the intervention was filed 
in this suit, nearly eight months after the embargo proceedings were had in 
Yucatan. The Mexican government did actually seize and take possession of 
what property the Comision Reguladora had in Yucatan when the embargo 
was levied. . . . 
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fThe Court then examined the applicable Mexican statute and proceedings 
thereunder in Mexico, and continued:] 

We do not find in the statute any provision for levying a constructive seizure 
upon a ship on the high seas or in a foreign port, or for levying a constructive 
seizure upon any property not actually in the Republic of Mexico. . . . 

There is no reason why the constructive or fictitious seizure levied on the 
Oaxaca, in Mexico, while the ship was in the port of New Orleans, should have 
any more clTect upon the rights of creditors in New Orleans, than if the con-- 
structive or fictitious seizure had been levied judicially, on a final judgment of 
a Mexican court. If such a seizure had resulted in a sale of the ship to a citizen 
of Mexico, it would, perhaps, have conveyed a valid title, under the laws of 
Mexico; and, if the purchaser had taken actual possession of the ship within a 
reasonable time, or as soon as the circumstances would have permitted, the sale 
might have been held valid against the rights of creditors of the original owner 
of the ship, in New Orleans, where the ship was . . . |citing cases]. But the 
Republic of Mexico did not take, or attempt to take, actual possession of the 
ship within a reasonable time, or, in fact, within the several months during which 
the circumstances permitted." Under those circumstances, there would be no 
reason for our holding that, by virtue of her .sovereignty, the Republic of Mexico 
acquired any greater advantage over the creditors, in New Orleans, of the 
original owner of the ship, than a citizen of Mexico could have acquired if he 
had bought the ship by assignment and delivery of the bill of sale and other 
documents relating to her, all in Mexico, while the ship was at New Orle¬ 
ans. . . . 

... In Olivier v. Townes |2 Mart. (N.S.) 93], Porter, J., for the court, 
gave these appropriate expressions upon the conflict of laws regarding a boat, 
viz.: “The municipal laws 1 meaning, of course, as Bouvicr defines them, state 
and national laws, in contradistinction from international law] of a country 
have no force beyond its territorial limits, and when another government per¬ 
mits these to be carried into elTect w'ithin her jurisdiction, she docs so upon 

^ [I-.n.: Compare Ervin v. Quintnnilla (1938), 99 F. 2d 935, 940, in which Hutcheson, 
J., in sustainiiiii a claim of immunity hy the Republic of Mexico as to a vessel of Mexican 
registry which had been expropriated by decree of the Mexican Government while in a 
U.S. port, observed: “No case has been cited, none can be found in any jurisdiction, 
holding that possession of a ship, taken by a friendly foreign power in the waters 
of another government, peaceably and without the exercise of force, involving neither 
breach of its peace nor other violation of the municipal laws of that goveimment. is in- 
elTectivc to support the foreign government's immunity. It is of course true that no foreign 
government may, in breach of our laws, or against our consent, exercise any act of sov¬ 
ereignty here. It is nt>t true that a foreign government may not peaceably, and without 
breach of any of our laws, take physical possession of a ship of one of its nationals while 
in one of our ports. Cj. The Cristina. 11938} A.C'. 485; The Navemar. (1938) 303 U.S. 
(>8. The taking of possession in this case was not an act of sovereignty in the sense ap¬ 
pellant means, the e.xertion of superior force, in order, without our consent, to violate 
our sovereignty or override the operation of our laws. It was merely a series of physical 
acts done by the consular representative of Mexico in its behalf, and of acceptance of 
those acts by the Master and the crew, and by the shipbuilding company, all of this ac¬ 
complished peaceably, completely without disorder, and entirely in subordination to the 
sovereignty and laws of the United .Stale.s. . . . Since the right and title of the govern¬ 
ment is not in issue, but merely its pos.session, we think it clear that the possession taken 
here, pursuant to an expropriation in Mexico, is no different in incidents, quality, and 
effect from one taken pursuant to a voluntary transfer.”] 
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a principle of comity. In doing so care must be taken that no injury is inflicted 
on her own citizens, otherwise, justice would be sacrificed to courtesy, nor can 
the foreigner or stranger complain of this. If he sends his property within a 
jurisdiction diflerent from that where he resides, he impliedly submits to the 
rules and regulations in force in the country where he places it. What the law 
protects it has a right to regulate.” 

Counsel for intervener contends that the plaintiff in this case cannot question, 
and the courts of this country cannot inquire into, the sulTiciency or legal effect 
of the proceedings had on behalf of the Mexican government in that country. He 
relies upon the doctrine announced in Oetjen v. Central Leather Co., 246 U.S. 
297, and repeated in Rkaud v. American Metal Co., 246 U.S. 304, viz.: “Every 
sovereign State is bound to respect the independence of every other sovereign 
State, and the courts of one country will not sit in judgment on the acts of the 
government of another, done within its own territory." 

The doctrine quoted is not appropriate to the case before us . . . We are 
not sitting in judgment on the acts of the Mexican government, done in that 
country, as far as they were done. . . . The doctrine announced by the Su¬ 
preme Court ... in the cases cited docs not mean that the courts of one coun¬ 
try must give to the acts of the government of another, done within its own 
territory, whatever extraterritorial effect the government of that other country 
may claim for such acts. In each of the cases cited, the property taken by the 
Mexican government, by extrajudicial proceedings was personal property, in 
Mexico, and therefore subject exclusively to the jurisdiction of the government 
of that country. The property was seized for military contributions, and was 
sold and delivered to the purchasers, who, or whose transferees, afterwards 
brought the property into the United States. The ruling was that the courts of 
this country should not sit in judgment on the acts of the military authorities 
who had seized and sold and delivered the property in Mexico. The main feature 
that distinguishes those cases from the case before us is that, in those cases, the 
foreign government had exclusive jurisdiction over the property until the title 
was conveyed by actual delivery. In the case before us, it is true, the Mexican 
government had jurisdiction, to a certain extent, over the Oa.xaca, because of 
her flag, although she was in a port of another country. But that jurisdiction was 
not exclusive. McCarsio v. New Orleans Insurance Co., 10 Rob. 202, 43 Am. 
Dec. 180. As far as the local creditors of her owner were concerned, she was 
subject to the laws of the country in whose port she was, unless, as Justice Porter 
said . . . justice is to be sacrificed to courtesy. . . . 

The judgment is affirmed. 

[Dissenting opinion of Provosty, J., omitted.] 
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Chung Chi Cheung v. The King 

Great Britain, Judicial Committee of the 
Privy Council, 1938 

[1939] AC. 160 

[Statement of facts and arguments of counsel omitted.] 

Lord Atkin. This is an appeal from a judgment of the Full Court of Hong¬ 
kong [1937, 29 H.K.L.R. 22], dismissing an appeal by the appellant from 
his conviction and sentence at a trial in the Supreme Court of Hong-kong before 
the Chief Justice (Sir A. D. A. MacGregor) and a jury. The appellant was 
convicted of the murder of Douglas Lome Campbell and was .sentenced to 
death. The murder was committed on board the Chinese Maritime Customs 
cruiser Cheung Kctti* while that vessel was in Hong-kong territorial waters. 
Both the murdered man and the appellant were in the service of the Chinese 
Government as members of the olheers and crew of the cruiser. The former was 
captain; the appellant was cabin boy. Both were British nationals. At the trial 
the point was taken that, as the murder took place on an armed public vessel 
of the foreign Government, the British Court had no juri.sdiction in the matter. 
The contention was overruled by the Chief Justice at the trial, and, on appeal, 
his decision was upheld by the Full Court over which he presided. 

In order to elucidate the legal position it will be necessary to make a short 
statement of the material facts. On January 11, 1937, the accused shot and 
killed the captain. He then went up the ladder to the bridge and shot at, and 
wounded, the acting chief officer, and then went below and shot and wounded 
himself. The acting chief officer, as soon as he was wounded, directed the 
boatswain to proceed to Hong-kong at full speed and hail the police launch. He 
wanted, he said, help to arrest the accused from the Hong-kong police. Within 
a couple of hours the launch of the Hong-kong water police came alongside in 
answer to the cruiser's signal. The police took the wounded officer and the 
accused to hospital. They took possession of the two revolvers with which the 
accused had armed himself, of the spent revolver bullets and expended shells, 
and of some unexpended cartridges. On February 25 extradition proceedings 
were commenced against the accused on the requisition of the chairman of the 
Provincial Government of Kwangtung, alleging murder and attempted murder 
on board the Chinese Customs cruiser “within the jurisdiction of China while 
the said cruiser was approximately one mile off Futaumun (British waters).” 
This appears to be an allegation that the vessel had not at the time reached 
British territorial waters. The fact that the crime was in reality committed within 
British waters is not now in dispute. After many adjournments the magistrate 
decided, on evidence called for the defense, that the accused was a British na¬ 
tional and that the proceedings therefore failed. The accused was at once rear- 
rested and charged with murder “in the waters of this Colony,” and duly com¬ 
mitted. At the hearing before the magistrate, and at the trial, the acting chief 
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officer and three of the crew of the Chinese cruiser were called as witnesses for 
the prosecution. Police witnesses produced, and gave evidence as to, the re¬ 
volvers, cartridge cases, and bullets. As has already been stated, the accused 
was convicted and sentenced to death. 

On the question of jurisdiction two theories have found favor with persons 
professing a knowledge of the principles of international law'. One is that a 
public ship of a nation for all purposes either is, or is to be treated by other 
nations as, part of the territory of the nation to w'hich she belongs. By this 
conception will be guided the domestic law of any country in whose territorial 
waters the ship finds herself. There will therefore be no jurisdiction, in fact, 
in any court where jurisdiction depends on the act in question, or the party to 
the proceedings, being done or found or resident in the local territory. The 
other theory is that a public ship in foreign waters is not, and is not treated as, 
territory of her own nation. The domestic courts, in accordance with principles 
of international law, will accord to the ship and its crew and its contents certain 
immunities, some of which are w'ell settled, though others are in dispute. In 
this view% the immunities do not depend on an objective exterritoriality, but 
on implication of the domestic law. They are conditional, and can in any case 
be W'aived by the nation to w'hich the public ship belongs. 

Their Lordships entertain no doubt that the latter is the correct conclusion. 
It more accurately and logically represents the agreements of nations which 
constitute international law, and alone is consistent with the paramount neces¬ 
sity, expressed in general terms, for each nation to protect itself from internal 
disorder by trying and punishing offenders w'ilhin its boundaries. It must be 
always remembered that, so far, at any rate, as the courts of this country are 
concerned, international law has no validity save in so far as its principles arc 
accepted and adopted by our own domestic law. There is no external power 
that imposes its rules on our owm code of substantive law or procedure. The 
courts acknowledge the existence of a body of rules which nations accept among 
themselves. On any judicial issue they seek to ascertain what the relevant rule 
is, and, having found it, they will treat it as incorporated into the domestic law, 
so far as it is not inconsistent with rules enacted by statutes or finally declared 
by their tribunals. What, then, are the immunities of public ships of other 
nations accepted by our courts, and on what principle arc they based? 

The principle was expounded by that great jurist Chief Justice Marshall, 
in Schooner Exchange v. MTaddon (1812), 7 Cranch, 116, a judgment which 
has illumined the jurisprudence of the world. . . . 

The extreme doctrine of exterritoriality was not in issue in Schooner Ex¬ 
change v. MTaddon and neither the principles enunciated by Chief Justice 
Marshall, nor his application of them, appears to support it. In this country the 
question arose in acute form in 1875 over instructions issued by the Admiralty 
to commanders of Her Majesty’s ships in respect of the treatment of fugitive 
slaves. They were attacked by Sir William Vernon Harcourt, then Whewell 
Professor of International Law at Cambridge and Liberal M.P. for Oxford, in 
two letters to The Times under the title “Historicus.” He there stated, Novem¬ 
ber 4, 1875, that he had seen “with much surprise that the doctrine of the 
absolute immunity of a public ship, and all persons and things on board of it, 
from local jurisdiction and the operation of the local law when lying in the 
territorial waters . . . has been treated as a doubtful proposition. I had cer¬ 
tainly supposed that in the whole range of public law there was no position 
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more firmly established by authority, more universally admitted by govern¬ 
ments, or one which had been more completely accepted in the intercourse of 
States as unquestioned and unquestionable.” 

The Government appointed a Royal Commission to report on the whole ques¬ 
tion as to the reception of fugitive slaves, which included such eminent lawyers 
as Sir Alexander Cockburn, C.J., Sir Robert Phillimore, Mr. Montague Ber¬ 
nard, Mr. Justice Archibald, Mr. Alfred Thesiger, K.C., Sir Henry Maine, Mr. 
James Fitzjamcs Stephen, K.C., and Mr. Henry C. Rothery, the Registrar in Ad¬ 
miralty. The lawyers were not agreed as to the doctrine of international law, 
and the Commission were able to report without expressing any decided opin¬ 
ion about it. The lawyers, however, wrote memoranda which were annexed 
to the report. Sir Robert Phillimore, Mr. Bernard, and Sir Henry Maine ap¬ 
peared to favor the more extreme doctrine, but admitted it must have qualifica¬ 
tions. Sir Alexander Cockburn, in a memorandum which is worthy to be com¬ 
pared with the judgment of Chief Justice Marshall, discussed the whole ques¬ 
tion of exterritoriality of a public ship of war, quoting the authorities from 1740 
onwards, and referring to cases of government action. He quotes Casaregis 
(1740), Discursus de Commercio: Hiibner ( 1759), De la Saisic des Bdtiments 
Nciitres; Lampredi; Pinheiro-Ferreira; Azuni; Lord StowclTs advice to the 
British Government in 1820 in Brown's case; Wheaton; Haulefeuille, Des 
Drolls et des Devoirs des Nations Nentres; Ortolan, Diplomatie de la Mer; 
Bluntschli; HeiTicr; and Calvo. Of these Hubner, Hautefcuille, Ortolan, and 
Calvo support, in his view', the high doctrine of exterritoriality, Casaregis and 
Wheaton are non-committal, the others are against the doctrine. After contro¬ 
verting the views which favor complete exterritoriality, and pointing out the 
difficulties and, indeed, absurdities to which the doctrine leads, he said (Report 
of the Commissioners, 1876,Cd. 1516, at p. xlii): 

The rule which reason and good .sense would, as it strikes me, prescribe, would 
be that, as regards the discipline of a foreign ship, and offences committed on board 
as between members of her crew towards one another, matters should be left en¬ 
tirely to the law of the ship, and that should the offender escape to the shore, he 
should, if taken, be given up to the commander of the ship on demand, and should 
be tried on shore only if no such demand be made. But if a crime be committed on 
board the ship upon a local subject, or if, a crime having been committed on shore, 
the criminal gets on board a foreign ship, he should be given up to the local authori¬ 
ties. In which wav the rule should be settled, so important a principle of interna¬ 
tional law ought not to be permitted to remain in its present unsettled state. 

In this passage, which was cited with approval by the Full Court of Hong¬ 
kong in the present case, it should be observed that the Lord Chief Justice 
assumed that even if a crime be committed on board by one member of the 
crew on another, should the offender escape to shore and no demand be made 
for his return, the territorial court would have jurisdiction. Their Lordships 
doubt whether, w^hen he was dealing with the case of a crime committed on 
board of a local subject, he had present to his mind the possibility of the local 
subject being a member of the crew. And while he said that in the cases put the 
offender should be given up to the local authorities, he did not say whether, if 
surrender were refused, judicial process could be directed to the captain of 
the foreign vessel to secure the custody of the offender by the local authority. 
In the memorandum of Sir Alexander Cockburn Mr. Justice Archibald con¬ 
curred. Mr. Stephen wrote a memorandum to the same effect in the trenchant 
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Stephen style. Mr. Rothcry treated the dogmatic assertion of “Historicus” and 
his authorities to a merciless dissection to which the conclusions of a Whcwell 
Professor can seldom have been subjected. In addition to the authorities already 
mentioned reference should be made to the passages cited in the judgment of 
the Supreme Court in this case from Hall's Intermiiional Law (8th ed., 1924), 
edited by Professor Pearce Higgins, para. 55. There the author states that a 
public vessel is exempt from the territorial jurisdiction; but that her crew and 
persons on board of her cannot ignore the laws of the country in which she 
is lying as if she were a territorial enclave. Exceptions to their obligation exist 
in the case of acts beginning and ending on board the ship and taking no efl’ect 
externally to her in ail matters in which the economy of the ship, or the rcla^ 
tions of persons on board to each other, arc exclusively concerned. The author 
appends a note (at p. 245): “The case w^hich, however, would be extremely 
rare on board a ship of war, of a crime committed by a subject of the State 
within w'hich the vessel is lying against a fellow subject, would no doubt be 
an exception to this. It would be the duty of the captain to surrender the 
criminal.” 

The other passage is from Oppenheim’s International Law (5th cd., 1937), 
Vol. 1, para. 450, edited by Professor Lauterpacht. The author adopts the full 
exterritorial view: 

The position of men-of-war in foreign waters is characterized by the fact that they 
are called “floating portions of the flag-Stalc.” For at the present time there is a 
customary rule of international law% universally recognized, that the State owning 
the waters into which foreign mcn-of-war enter must treat them in every point as 
though they were floating portions of their flag-State. 

When, how'cver, he is dealing with the analogous immunities of diplomatic 
envoys, para. 389, he says “exterritoriality, in this as in every other case, is a 
fiction only, for diplomatic envoys are in reality not without, but within, the 
territories of the receiving States.” There is a note (note 3, p. 620) that “The 
modern tendency among writers is towards rejecting the fiction of exterritori¬ 
ality,” a note which is not in the second edition, the last prepared by the author, 
and appears for the first time in the 4th edition, edited by Professor McNair. 

Their Lordships have no hesitation in rejecting the doctrine of exterritoriality 
expressed in the words of Mr. Oppenheim, which regards the public ship “as 
a floating portion of the flag-State.” However the doctrine of exterritoriality 
is expressed, it is a fiction, and legal fictions have a tendency to pass beyond 
their appointed bounds and to harden into dangerous facts. The truth is that 
the enuncialors of the floating-island theory have failed to face very obvious 
possibilities that make the doctrine quite impracticable when tested by the 
actualities of life on board ship and ashore. Immunities may well be given in 
respect of the conduct of members of the crew to one another on board ship. 
If one member of the crew assault another on board, it would be universally 
agreed that the local courts would not seek to exercise jurisdiction, and would 
decline it unless, indeed, they were invited to exercise it by competent authority 
of the flag-nation. But if a resident in the receiving State visited the public ship 
and committed theft, and returned to shore, is it conceivable that when he 
was arrested on shore, and shore witnesses were necessary to prove dealings 
with the stolen goods and identify the offender, the local courts would have no 
jurisdiction? What is the captain of the public ship to do? Can he claim to have 
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the local national surrendered to him? He would have no claim to the witnesses, 
or to compel their testimony in advance or otherwise. He naturally would leave 
the case to the local courts. But on this hypothesis the crime has been committed 
on a portion of foreign territory. The local court then has no jurisdiction, and 
this fiction dismisses the offender untried and untriablc. For it is a common¬ 
place that a foreign country cannot give territorial jurisdiction by consent. Simi¬ 
larly, in the analogous case of an embassy. Is it possible that the doctrines of 
international law are so rigid that a local burglar who has broken and entered 
a foreign embassy, and having completed his crime is arrested in his own coun¬ 
try, cannot be tried in the courts of the country? It is only necessary to lest the 
proposition to assume that the foreign country has assented to the jurisdiction 
of the local courts. Even so, objective territoriality would, for the reason given 
above, deprive our courts at any rate of any jurisdiction in such a case. The 
result of any such doctrine would be not to promote the power and dignity of 
the foreign sovereign, but to lower them by allowing injuries committed in his 
public ships or embassies to go unpunished. 

On this topic their Lordships agree with the remarks made by Professor 
Brierly in The Law oj Nations (1928), J10: 

The term “exterritoriality’' is commonly used to describe the status of a person 
or thing physically present in a State’s territory, but wholly or partly withdrawn 
from that State's jurisdiction by a rule of international law, but for many reasons 
it is an objectionable term. It introduces a fiction, for the person or thing is, in 
fact, within, and not outside, the territory: it implies that jurisdiction and terri¬ 
tory always coincide, whereas they do so only generally; and it is misleading be¬ 
cause we are tempted to forget that it is only a metaphor, and to deduce untrue 
legal consequences from it as though it were a literal truth. .At most it means noth¬ 
ing more than that a person or thing has some immunity from the local jurisdiction; 
it docs not help us to determine the only important question, namely, how far this 
immunity extends. 

The true view is that, in accordance with the conventions of international 
law, the territorial sovereign grants to foreign sovereigns and their envoys, and 
public ships and the naval forces carried by such ships, certain immunities. 
Some arc well-settled; others are uncertain. When the local court is faced with 
a case where such immunities come into question, it has to decide whether in 
the particular case the immunity exists or not. If it is clear that it does, the court 
will of its own initiative give effect to it. The sovereign himself, his envoy, and 
his property, including his public armed ships, are not to be subjected to legal 
process. These immunities are well settled. In relation to the particular subject 
of the present dispute, the crew of a warship, it is evident that the immunities 
extend to internal disputes between the crew. Over offenses committed on board 
ship by one member of the crew upon another, the local courts would not exer¬ 
cise jurisdiction. The foreign sovereign could not be supposed to send his vessel 
abroad if its internal affairs were to be interfered with, and members of the 
crew withdrawn from its service by local jurisdiction. 

What arc the precise limits of the immunities it is not necessary to consider. 
Questions have arisen as to the exercise of jurisdiction over members of a foreign 
crew who commit offenses on land. It is not necessary for their Lordships to 
consider these. In the pre.sent ca.se the question arises as to the murder of one 
officer and the attempted murder of another by a member of the crew. If nothing 
more arose the Chinese Government could clearly have had jurisdiction over 
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the offense, and though the offender had for reasons of humanity been taken 
to a local hospital, a diplomatic request for his surrender would appear to have 
been in order. It is difficult to see w'hy the fact that either the victim or the 
offender, or both, are local nationals should make a difference if both are mem¬ 
bers of the crew. But this request was never made. The only request was for 
extradition, which is based on treaty and statutory rights, and in the circum¬ 
stances inevitably failed. But if the principles which their Lordships have been 
discussing are accepted, the immunities which the local courts recognize ffow 
from a waiver by the local sovereign of his full territorial jurisdiction, and can 
themselves be waived. The strongest instances of such waiver are the not in¬ 
frequent cases w'here a sovereign has, as it is said, submitted to the jurisdiction 
of a foreign court over his rights of property. Here is no question of saying you 
may treat an offense committed on my territory as committed on yours. Such a 
statement by a foreign sovereign would count for nothing in our jurisprudence. 
But a sovereign may say: "You have waived your jurisdiction in certain cases, 
but 1 prefer in this case that you should exercise it.'" The original jurisdiction in 
such a case flow^s afresh. 

Applying these considerations to the present case, it appears to their Lord- 
ships as plain as possible that the Chinese Government, once the extradition 
proceedings were out of the way, consented to the British Court exercising juris¬ 
diction. It is not only that, with full knowledge of the proceedings, they made 
no further claim, but at tw'O different dates they permitted four members of their 
vservice to give evidence before the British Court in aid of the prosecution. That 
they had originally called in the police might not be material if on consideration 
they decided to claim jurisdiction themselves. But the circumstances stated, 
together with the fact that the material instruments of conviction, the revolver 
bullets, &c., were left without demur in the hands of the Hong-kong police, make 
it plain that the British Court acted with the full consent of the Chinese Govern¬ 
ment. It therefore follows that there w^as no valid objection to the jurisdiction, 
and the appeal fails. There was a further point raised by the Crown as to the 
possible effect of the Treaty of Tientsin in 1858, in renouncing jurisdiction 
by Chinese over British subjects who committed crimes in China. The Supreme 
Court was prepared to decide in favor of the Crown on this point also, but, in 
view of the opinion already expressed on the main point, it is unnecessary to 
decide this, and no opinion is expressed on it. For the above reasons their Lord- 
ships will humbly advise his Majesty that this appeal be dismissed. 

The Vincent! Affair 

Hackworth, I, 624 

444444444444 

In March 1920 Charles Vincenti, a citizen of the United States, was arrested 
while on an American motorboat in British territorial waters off Bimini, Ba¬ 
hama Islands, British West Indies, by a special officer of the Department of 
Justice and by two internal-revenue agents holding a warrant against him for 
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unlawful sale of liquor in Maryland and was taken back to the United States, 
although the motorboat was fired upon and pursued by British officials. 

[The British Government protested against the alleged arrest on the ground 
that Vincenti had been induced to board the vessel by United States olllcials 
who had purported to exercise jurisdiction in British territorial waters. See 
Hackworth, 11, 320.] 

Subsequently, the Department of State informed the British Ambassador 
that— 

you will observe that the persons who arrested Vincenti and forcibly removed him 
from the Himinis Islands, acted on their own initiative and without the knowledge 
or approval of this Government in any way, and have been reprimanded and in¬ 
definitely suspended for their participation in the affair. Furthermore, it appears 
that Vincenti’s bail has been exonerated and all proceedings subsequent to his un¬ 
lawful arrest have been revoked. The incident is greatly regretted by this Govern¬ 
ment and I trust that the steps taken to make amends for it are entirely satisfactory 
to your Government. 

The Ambassador replied that the action taken by the Government was satis¬ 
factory. 

Secretary Colby to Ambassador Geddes, June 10, 1920, MS. Department of 
State; Mr. Peterson to Mr. Colby, Aug. 9, 1920, ibid. 


Edi ior’s Noti:: Jurisdiction over the National Domain: Rights and Ohliga- 
lions. The jurisdiction of a State within its own territory is attended with two 
correlative obligations under international law': (1) “the obligation," as Judge 
Huber observed, "to protect within the territory the rights of other States"; and 
(2) the obligation to respect the territorial jurisdiction of other States. Thus, 
in the Lotus Case, after observing that “international law governs relations be¬ 
tween independent States’" and that “all that can be required of a State is that it 
should not overstep the limits which international law places upon its jurisdic¬ 
tion; w'ithin these limits, its title to exercise jurisdiction rests in its sovereignty,” 
the Permanent Court of International Justice continued: “Nenv the first and 
foremost restriction imposed by international law upon a Stale is that—failing 
the existence of a permissive rule to the contrary—it may not exercise its power 
in any form in the territory of another State. In this sense jurisdiction is cer¬ 
tainly territorial; it cannot be exercised by a State outside its territory except 
by virtue of a permissive rule derived from international custom or from a con¬ 
vention.” P.C./.y., Ser. A, No. 10 (1927), 18, 19. See above, p. 6. 

The comprehensive nature of territorial jurisdiction has been characterized 
by Hyde as “the supremacy of the territorial sovereign over the national do¬ 
main.” Within the limits set by treaty and customary international law, the ter¬ 
ritorial sovereign may exercise its legislative, judicial and police powers over 
persons, whether nationals or aliens, and their property, within the national 
domain. See, for illustrative materials, Moore, Dif^est, II, 4-555; Hackworth, 
II, 1-391; Hyde, 1, 640-751. ‘it is an established principle of international 
law that every State has the right to regulate the conditions upon which property 
within its territory, whether real or personal, shall be held and transmitted.” 
Mr. Gresham, Secretary of State, December 20, 1893, Moore, Digest, II, 33, 
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In Burnet v. Brooks (1933), 288 U.S. 378, 396, 399, the Supreme Court, hold¬ 
ing in elTect that a State may lawfully tax securities belonging to the estate of 
a nonresident alien if the securities are “physically'’ within its territorial limits, 
observed through Chief Justice Charles Evans Hughes: “So far as our relation 
to other nations is concerned, and apart from any self-imposed constitutional 
restriction, we cannot fail to regard the property in question [which included 
bonds issued by foreign corporations and by foreign governments] as being 
within the jurisdiction of the United States,—that is, it was property within 
the reach of the power which the United States by virtue of its sovereignty could 
exercise as against other nations and their subjects without violating any estab¬ 
lished principle of international law. ... As jurisdiction may exist in more 
than one government, that is, jurisdiction based on distinct grounds—the citi¬ 
zenship of the owner, his domicile, the source of income, the situs of the 
property—efforts have been made to preclude multiple taxation through the 
negotiation of appropriate international conventions. These endeavors, how¬ 
ever, have proceeded upon express or implied recognition, and not in denial, 
of the sovereign taxing power as exerted by governments in the exercise of juris¬ 
diction upon any one of these grounds.” 

Other examples of the right of a State to exercise jurisdiction within its own 
territory may be found in its legislative and judicial control over industrial 
property, trade-marks, patents, copyrights, imports, exports, cargo and tonnage 
duties, pilotage and quarantine, the practice of the professions, civil liberties, 
the competence and procedure of its courts, the execution of foreign judgments, 
the expropriation of private property, and innumerable other matters. Sec 
Moore, Hackworth, Hyde, cited. In the practice of States the exercise of many 
of these rights of jurisdiction is limited by treaty; and discriminatory practices 
have sometimes been regarded as affording grounds for diplomatic protest. See 
Hackworth, II, 62, 68 ff. 

Obligation to Prevent Injurious Use of Territory. An obligation to take 
measures within the territory to protect the rights of foreign Slates and their 
nationals exists even in the absence of treaty. In the Trail Smelter Arbitration 
between the United States and Canada, decided March 11, 1941 (U.S. Depart¬ 
ment of Slate Arbitration Series 8, pp. 36-37), the Tribunal (Jan Hostie, 
Charles Warren, R.A.E. Greenshields) concluded “that, under the principles 
of international law, as well as of the law of the United States, no State has the 
right to use or permit the use of its territory in such a manner as to cause injury 
by fumes in or to the territory of another or the properties or persons therein, 
when the case is of serious consequence and the injury is established by clear 
and convincing evidence. . . . Considering the circumstances of the case, the 
Tribunal holds that the Dominion of Canada is responsible in international 
law for the conduct of the Trail Smelter. Apart from the undertakings in the 
Convention, it is, therefore, the duty of the Government of the Dominion of 
Canada to see to it that this conduct should be in conformity with the obliga¬ 
tion of the Dominion under international law as herein determined.” In the 
Corfu Channel Case (Merits), I,CJ, Reports, 1949, 4, 22, the International 
Court of Justice held that Albania’s responsibility to warn “approaching British 
warships of the imminent danger to which the mine field exposed them” was 
based, in part, upon the well-recognized principle establishing “every State’s 
obligation not to allow knowingly its territory to be used for acts contrary to 
the rights of other States.” 
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Another aspect of the principle was formulated in The International Law of 
the Future (1944), 52, (38 AJJ.L. (1944), Supp. 78 ff.), as follows: “Each 
State has a legal duty to prevent the organization within its territory of ac¬ 
tivities calculated to foment civil strife in the territory of any other Slate.” 
Sec Comment, id,, pp. 52-55. The principle may be traced to action taken 
by States to restrain the commission within their territories of injurious or 
hostile acts, such as the organization of filibustering expeditions, against for¬ 
eign States. Legislation declaring such acts criminal has been enacted by some 
States to permit the fulfilment of the obligation imposed by international 
law. See, for examples, Francis Deak and Philip C. Jessup, A Collection of 
Neutrality Laws, Regulations and Treaties of Various Countries (1939): 
Belgium, No. 5; Bolivia, No. 1; Colombia, Nos. 2 and 5; Costa Rica, No. 1; 
Ecuador, No. 3; Guatemala, No. 3; United States, Nos. 1 (1794) et seq. Sec 
Edward A. Jamison, “Keeping Peace in the Caribbean Area,” D.S, Bull,, 
XXIII, No. 574 (July 3, 1950), 18-25, and documents there cited, for action 
by the Organization of American States on charges by Haiti and the Dominican 
Republic of violations of the principle set forth above. Cf, H. Lauterpacht, 
“Revolutionary Activities by Private Persons Against Foreign States,” 22 
A,J,I,L, (1928), 105-130. 

The Commission of Investigation established by the United Nations Security 
Council at its 87th meeting on December 19, 1946, “to ascertain the facts relat¬ 
ing to the alleged border violations along the frontier between Greece on the 
one hand and Albania, Bulgaria and Yugoslavia on the other” concluded in 
its Report that “the existence of disturbed conditions in Greece in no way re¬ 
lieves the three Northern neighbours of their duty under international law to 
prevent and suppress subversive activity on their territory aimed against another 
Government, nor docs it relieve them of direct responsibility for their support 
of the Greek guerrillas.” U.N, Doc. S/36(), 27 May 1947, Report by the Com¬ 
mission of Investigation Concerning Greek Frontier Incidents to the Security 
Council, Vol. I, Part III, Ch. I, p. 181. Although a minority of the Commission 
challenged the credibility of witncs.ses upon whose testimony the majority 
conclusions of fact were, in part, based, the principle of international law was 
not questioned. Sec also Resolution 109 (II), adopted by the General Assembly 
at its lOOth plenary meeting on 21 October 1947. Referring to the obligations 
of Members of the United Nations to carry out the Purposes and Principles of 
the Charter, the Resolution “calls upon Albania, Bulgaria and Yugoslavia to 
do nothing which could furnish aid and assistance to the said guerrillas” fight¬ 
ing against the Greek Government. U.N. Doc. A/519, 8 January 1948, pp. 
12-13, G.A,O.R,, 2nd Sess., Resolutions, 

The obligation has sometimes been given precision in treaties. Thus, the 
Convention on Duties and Rights of States in the Event of Civil Strife, adopted 
at Havana, February 20, 1928, obligates seventeen States, including the United 
States, “to use all means at their disposal to prevent the inhabitants of their terri¬ 
tory, nationals or aliens, from participating in, gathering elements, crossing the 
boundary or sailing from their territory for the purpose of starting or promoting 
civil strife.” T,S. 814, Art. 1; Hudson, International Legislation, IV, 2416. By 
the Convention concerning the Use of Broadcasting in the Cause of Peace, 
opened for signature at Geneva, September 23, 1936, twenty-one States (not 
including Germany, the United States, or the Union of Soviet Socialist Repub¬ 
lics) “mutually undertake to prohibit and, if occasion arises, to stop without 
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delay the broadcasting within their respective territories of any transmission 
which to the detriment of good international understanding is of such a char¬ 
acter as to incite the population of any territory to acts incompatible with the 
internal order or the security of a territory of a High Contracting Party/’ (Art. 
1), 186 L.N.TS. 301, 309; Hudson, op. cit., VII, 409, 411. See Lawrence 
Preuss, “International Responsibility for Hostile Propaganda Against Foreign 
States,” 28 AJ.I.L. (1934), 649-668; Vernon Van Dyke, “The Responsi¬ 
bility of Slates for International Propaganda,” 34 A.J.I.L. (1940), 58-73; 
John B. Whitton, “Efforts to Curb Dangerous Propaganda,” 41 A.J.I.L. 
(1947), 899-903; C. C. Fenwick, “Intervention by Way of Propaganda,” 35 
A.JJ.L. (1941), 626-631. Sec also Resolution 110 (II) adopted by the United 
Nations General Assembly at its 108th plenary meeting on 3 November 1947, 
by which the General Assembly ‘‘1. Condemns all forms of propaganda, in 
whatsoever country conducted, which is either designed or likely to provoke 
or encourage any threat to the peace, breach of the peace, or act of aggression; 
2. Requests the Government of each Member to take appropriate steps within 
its constitutional limits: (a) to promote, by all means of publicity and propa¬ 
ganda available to them, friendly relations among nations based upon the Pur¬ 
poses and Principles of the Charter . . .” U.N. Doc. A/519, cited, p. 14. 

By Resolution XVH, approved January 28, 1942 at Rio de Janeiro, the Third 
Meeting of the Ministers of Foreign Affairs of the American Republics resolved 
“to reaffirm the determination of the American Republics to prevent indi¬ 
viduals or groups within their respective jurisdictions from engaging in activities 
detrimental to the individual or collective security and welfare of the American 
Republics” and to set up a representative committee to assist in coordinating 
individual and joint action. See Annual Reports, Emergency Advisory Coniniit- 
tee for Political Defense (Montevideo, 1943, 1944, 1947, English edition dis¬ 
tributed by Pan American Union), especially 1943 Report, pp. 259-263, 
41-42 and 1944 Report, pp. 71-73, 112, 133-134. Sec also Carl B. Spaeth 
and William Sanders, “The Emergency Advisory Committee for Political De¬ 
fense,” 38 A.J.I.L. (1942), 218-241; Willard B. Cowles, “Joint Action to 
Protect An American State from Axis Subversive Activity,” 36 A.J.I.L. 
(1942), 242-251. 

Obligation to Respect the Territorial Jurisdiction of Other States. The obli¬ 
gation imposed by international law upon a State not to exercise its power, in 
the absence of a permissive rule to the contrary, within the territory of another 
State is the counterpart of the right of the State to maintain the inviolability 
of its territory. States are entitled to regard as violations of international law 
breaches of their territory committed by foreign military or naval authorities. 
See Moore, Digest, II, 362-371; Hack worth, II, 282-306. Similarly in viola¬ 
tion of international law is the purported exercise of authority within the na¬ 
tional domain by foreign civil officers in arresting (see The Vincenti Affair, 
above; Nogales Case, 1893, Moore, Digest, II, 380; Bermudez Case, Hack- 
worth, II, 311; Jolts Case, A nnual Digest, 1933-34, Case No. 77), kidnapping 
{Arresures Case, Moore, II, 373; Converse and Blatt Case, Hackworlh, II, 
309; Cantu Case, id., 310), or forcibly releasing persons from custody (Noga^ 
les Case, 1887, Moore, II, 376.) Sec also Colunje Case, 1933, American- 
Pananianian General Claims Arbitration, Hunt’s Report, 733. See, generally, 
Moore, II, 371-389; Hackworth, II, 306-323; Hyde, I, 640-644. 

For instances in which States have acceded to requests for the passage of 
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foreign military forces over portions of their territory, see Moore, II, 389-400; 
Hackworth, II, 323-327; Hyde, I, 645-646, 819 ff. 

For cases in which intervention by armed force in foreign territory has been 
claimed as an exceptional right based upon international law, sec Moore, II, 
400-425; Hackworth, II, 327-334; Hyde, I, 646-649; J. Reuben Clark, Right 
to Protect Citizens in Foreign Countries by Landing Forces: Memorandum 
of the Solicitor for the Department of State (3rd cd., 1934); Milton OlTutt, 
The Protection of Citizens Abroad by the Armed Forces of the United States 
(Johns Hopkins, 1928 ). For the relation of the United Nations Charter to the 
use of force, sec Philip C. Jessup, A Modern Law of Nations (1948), Ch. VII, 
“The Legal Regulation of the Use of Force.’’ Sec also below% Ch. XII. 

V. SO-CALLED INTERNATIONAL SERVITUDES 

North Atlantic Coast Fisheries 

Unitld States-Great Britain, Tribunal of the 
PermanE'NT Court of Arbitration, 1910 

Proceeding's in the North Atlantic Coast Fisheries Arbitration, S. Doc., 

No. 870, Vol. 1, p. 64. 61st Cong. 3rd Sess. 

[By the Tribunal: Lammasch, De Savornin Lohman, Gray, Fitzpatrick, 
Dr AGO.] Whereas a special agreement between the United States of America 
and Great Britain, signed at Washington the 27th January, 1909 . . . con¬ 
cluded in conformity with the provisions of the General Arbitration Treaty 
between the United States of America and Great Britain signed the 4th April, 
1908 . . . is as follows:— 

Article 7. Whereas, by Article 1 of the convention signed at London on the 
20lh day of October, 1818, between Great Britain and the United States, it was 
agreed as follows: 

Whereas, differences have arisen respecting the liberty claimed by the United 
States for the inhabitants thereof, to lake, dry and cure fish on certain coasts, bays, 
harbors and creeks of His Brittanic Majesty’s dominions in America, it is agreed 
between the high contracting Parties, that the inhabitants of the said United States 
shall have forever, in common with the subjects of His Brittanic Majesty, the lib¬ 
erty to take fish of every kind on that part of the southern coast of Newfoundland 
which extends from C"apc Ray to the Rameau Islands, on the western and northern 
coast of Newfoundland, from the said Cape Ray to the Quirpon Islands, on the 
shores of Magdalen Lslands, and also on the coasts, bays, harbors, and creeks from 
Mount Joly on the southern coast of Labrador, to and through the Straits of Belle- 
isle and thence northwardly indefinitely along the coast, without prejudice, how¬ 
ever, to any of the exclusive rights of the Hudson Bay Company; and that the 
American fishermen shall also have liberty forever, to dry and cure fish in any of 
the unsettled bays, harbors and creeks of the southern part of the coast of New¬ 
foundland hereabove described, and of the coast of Labrador; but so soon as the 
same, or any portion thereof, shall be settled, it shall not be lawful for the said 
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fishermen to dry or cure fish at such portion so settled, without previous agreement 
for such purpose with the inhabitants, proprietors, or possessors of the ground.— 
And the United States hereby renounce forever, any liberty heretofore enjoyed or 
claimed by the inhabitants thereof, to take, dry, or cure fish on, or within three ma¬ 
rine miles of any of the coasts, bays, creeks, or harbors of His Britannic Majesty’s 
dominions in America not included within the above-mentioned limits; provided, 
however, that the American fishermen shall be admitted to enter such bays and 
harbors for the purpose of shelter and of repairing damages therein, of purchasing 
wood, and of obtaining water, and for no other purpose whatever. But they shall be 
under such restrictions as may be necessary to prevent their taking, drying or curing 
fish therein, or in any other manner whatever abusing the privileges hereby reserved 
to them. 

And, whereas, differences have arisen as to the scope and meaning of the 
said article, and of the liberties therein referred to, and otherwise in respect of 
the rights and liberties which the inhabitants of the United States have or claim 
to have in the waters or on the shores therein referred to: 

It is agreed that the following questions shall be submitted for decision to a 
tribunal of arbitration constituted as hereinafter provided: 

Question 7. To what extent are the following contentions or either of them 
justified? 

It is contended on the part of Great Britain that the exercise of the liberty to 
take fish referred to in the said article, which the inhabitants of the United States 
have forever in common w'ith the subjects of His Britannic Majesty, is subject, 
without the consent of the United States, to reasonable regulation by Great 
Britain, Canada, or Newfoundland in the form of municipal laws, ordinances, 
or rules, as, for example, to regulations in respect of (1) the hours, days, or 
seasons when fish may be taken on the treaty coasts; (2) the method, means, 
and implements to be used in the taking of fish or in the carrying on of fishing 
operations on such coasts; (3) any other matters of a similar character relating 
to fishing; such regulations being reasonable, as being, for instance— 

(a) Appropriate or necessary for the protection and preservation of such 
fisheries and the exercise of the rights of British subjects therein and of the 
liberty which by the said Article 1 the inhabitants of the United States have 
therein in common with British subjects; 

(b) Desirable on grounds of public order and morals; 

(c) Equitable and fair as between local fishermen and the inhabitants of the 
United States exercising the said treaty liberty and not so framed as to give 
unfairly an advantage to the former over the latter class. 

It is contended on the part of the United States that the exercise of such 
liberty is not subject to limitations or restraints by Great Britain, Canada, or 
Newfoundland in the form of municipal laws, ordinances, or regulations in 
respect of (1) the hours, days, or seasons when the inhabitants of the United 
States may take fish on the treaty coast, or (2) the method, means, and imple¬ 
ments used by them in taking fish or in carrying on fishing operations on such 
coasts, or (3) any other limitations or restraints of similar character— 

(a) Unless they are appropriate and necessary for the protection and pres¬ 
ervation of the common rights in such fisheries and the exercise thereof; and 

(b) Unless they are reasonable in themselves and fair as between local fisher¬ 
men and fishermen coming from the United States, and not so framed as to 
give an advantage to the former over the latter class; and 

(c) Unless their appropriateness, necessity, reasonableness and fairness be 
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determined by the United Slates and Great Britain by common accord and the 
United States concurs in their enforcement. . . . 

Question 1, thus submitted to the tribunal, resolves itself into two main con¬ 
tentions: 

1st. Whether the right of regulating reasonably the liberties conferred by the 
treaty of 1818 resides in Great Britain; 

2d. And, if such right docs so exist, whether such reasonable exercise of the 
right is permitted to Great Britain without the accord and concurrence of the 
United States. 

The treaty of 1818 contains no explicit disposition in regard to the right of 
regulation, reasonable or otherwise; it neither reserves that right in express 
terms, nor refers to it in any way. It is therefore incumbent on this tribunal to 
answer the two questions above indicated by interpreting the general terms of 
Article 1 of the treaty, and more especially the words “the inhabitants of the 
United Stales shall have, for ever, in common with the subjects of His Britannic 
Majesty, the liberty to take fish of every kind.” This interpretation must be 
conformable to the general import of the instrument, the general intention of 
the parlies to it, the subject matter of the contract, the expressions actually used 
and the evidence submitted. 

Now in regard to the preliminary question as to whether the right of reason¬ 
able regulation resides in Great Britain: 

Considering that the right to regulate the liberties conferred by the treaty of 
1818 is an attribute of sovereignty, and as such must be held to reside in the 
territorial sovereign, unless the contrary be provided; and considering that one 
of the essential elements of sovereignty is that it is to be exercised within ter¬ 
ritorial limits, and that, failing proof to the contrary, the territory is cotermi¬ 
nous with the sovereignty, it follows that the burden of the assertion involved 
in the contention of the United States (viz., that the right to regulate docs not 
reside independently in Great Britain, the territorial sovereign) must fall on 
the United States. And for the purpose of sustaining this burden, the United 
States have put forward the following series of propositions, each one of which 
must be singly considered. . . . 

For the further purpose of such proof it is contended by the United States: 

(2) That the liberties of fishery, being accorded to the inhabitants of the 
United States “for ever,” acquire, by being in perpetuity and unilateral, a char¬ 
acter exempting them from local legislation. 

The tribunal is unable to agree with this contention: 

(a) Because there is no necessary connection between the duration of a 
grant and its essential status in its relation to local regulation; a right granted in 
perpetuity may yet be subject to regulation, or, granted temporarily, may yet 
be exempted therefrom; or being reciprocal may yet be unregulated, or being 
unilateral may yet be regulated: as is evidenced by the claim of the United States 
that the liberties of fishery accorded by the reciprocity treaty of 1854 and the 
treaty of 1871 were exempt from regulation, though they were neither perma¬ 
nent nor unilateral; 

(b) Because no peculiar character need be claimed for these liberties in order 
to secure their enjoyment in perpetuity, as is evidenced by the American nego¬ 
tiators in 1818 asking for the insertion of the words “for ever.” International 
law in its modern development recognizes that a great number of treaty obliga¬ 
tions are not annulled by war, but at most suspended by it; 
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(c) Because the liberty to dry and cure is, pursuant to the terms of treaty, 
provisional and not permanent, and is nevertheless, in respect of the liability to 
regulation, identical in its nature with, and never distinguished from, the liberty 
to fish. 

For the further purpose of such proof, the United States allege: 

(3) That the liberties of fishery granted to the United Slates constitute an 
international servitude in their favor over the territory of Great Britain, thereby 
involving a derogation from the sovereignty of Great Britain, the servient State, 
and that therefore Great Britain is deprived, by reason of the grant, of its inde¬ 
pendent right to regulate the fishery. 

The tribunal is unable to agree with this contention: 

(a) Because there is no evidence that the doctrine of international servitude 
was one with which either American or British statesmen were conversant in 
1818, no English publicists employing the term before 1818, and the mention 
of it in Mr. Gallatin's report being insufficient; 

(b) Because a scrx'itude in the French law, referred to by Mr. Gallatin, 
can, since the code, be only real and can not be personal (Code Civil, art. 
686 ); 

(c ) Because a servitude in international law predicates an express grant of a 
sovereign right and involves an analogy to the relation of a pnedium dominans 
and a praxlium serviens; whereas by the treaty of 1818 one State grants a liberty 
to fish, which is not a sovereign right, but a purely economic right, to the in¬ 
habitants of another State; 

(d) Because the doctrine of international servitude in the sense which is now 
sought to be attributed to it originated in the peculiar and now obsolete condi¬ 
tions prevailing in the Holy Roman Empire of which the domini ternv were 
not fully sovereigns; they holding territory under the Roman Empire, subject 
at least theoretically, and in some respects also practically, to the courts of that 
Empire; their right being, moreover, rather of a civil than of a public nature, 
partaking more of the character of dominium than cf imperium, and therefore 
certainly not a complete sovereignty. And because in contradistinction to this 
quasi-sovereignty with its incoherent attributes acquired at various times, by 
various means, and not impaired in its character by being incomplete in any 
one respect or by being limited in favor of another territory and its possessor, 
the modern State, and particularly Great Britain, has never admitted partition 
of sovereignty, owing to the constitution of a modern State requiring essential 
sovereignty and independence; 

(e) Because this doctrine being but little suited to the principle of sovereignty 
which prevails in States under a system of constitutional government such as 
Great Britain and the United States, and to the present international relations 
of sovereign States, has found little, if any, support from modern publicists. It 
could therefore in the general interest of the community of nations, and of the 
parties to this treaty, be affirmed by this tribunal only on the express evidence of 
an international contract; 

(f) Because even if these liberties of fishery constituted an international 
servitude, the servitude would derogate from the sovereignty of the servient State 
only in so far as the exercise of the rights of sovereignty by the servient 
State would be contrary to the exercise of the servitude right by the dominant 
State. Whereas it is evident that, though every regulation of the fishery is to 
some extent a limitation, as it puts limits to the exercise of the fishery at will. 
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yet such regulations as are reasonable and made for the purpose of securing 
and preserving the fishery and its exercise for the common benefit, arc clearly 
to be distinguished from those restrictions and “molestations,” the annulment 
of which was the purpose of the American demands formulated by Mr. Adams 
in 1782, and such regulations consequently can not be held to be inconsistent 
with a servitude; 

(g) Because the fishery to which the inhabitants of the United States were 
admitted in 1783, and again in 1818, was a regulated fishery, . . . 

(h) Because the fact that Great Britain rarely exercised the right of regula¬ 
tion in the period immediately succeeding 1818 is to be explained by various 
circumstances and is not evidence of the non-existence of the right; 

(i) Because the words “in common with British subjects" tend to confirm 
the opinion that the inhabitants of the United States were admitted to a regu¬ 
lated fishery; 

{j) Because the statute of Great Britain, 1819, which gives legislative sanc¬ 
tion to the treaty of 1818, provides for the making of “regulations with relation 
to the taking, drying and curing fish by inhabitants of the United States in ‘com¬ 
mon.’ "... 

In the course of the Argument it has also been alleged by the United States: 

(5) That the treaty of 1818 should be held to have entailed a transfer or 
partition of sovereignty, in that it must in respect to the liberties of fishery be 
interpreted in its relation to the treaty of 1783; and that this latter treaty was an 
act of partition of sovereignty and of separation, and as such was not annulled 
by the war of 1812. 

Although the tribunal is not called upon to decide the issue whether the 
treaty of 1783 was a treaty of partition or not, the questions involved therein 
having been set at rest by the subsequent treaty of 1818, nevertheless the tribunal 
could not forebear to consider the contention on account of the important bear¬ 
ing the controversy has upon the true interpretation of the treaty of 1818. In 
that respect the tribunal is of opinion: 

(a) That the right to take fish was accorded as a condition of peace to a 
foreign people; wherefore the British negotiators refused to place the right of 
British subjects on the same footing with those of American inhabitants; and 
further, refused to insert the words akso proposed by Mr. Adams (“continue 
to enjoy") in the second branch of Art. 3 of the treaty of 1783; 

(b) That the treaty of 1818 was in different terms, and very different in 
extent, from that of 1783, and was made for different considerations. It was, 
in other words, a new grant. . . . 

Now therefore this tribunal decides and awards as follows: 

The right of Great Britain to make regulations without the consent of the 
United States, as to the cxerci.se of the liberty to take fish referred to in Article 
1 of the treaty of October 2()th, 1818, in the form of municipal laws, ordinances, 
or rules of Great Britain, Canada, or Newfoundland is inherent to the sover¬ 
eignty of Great Britain. 

The exercise of that right by Great Britain is, however, limited by the said 
treaty in respect of the said liberties therein granted to the inhabitants of the 
United States in that such regulations must be made bona fide and must not be 
in violation of the said treaty. 

Regulations which are (1) appropriate or necessary for the protection and 
preservation of such fisheries, or (2) desirable or necessary on grounds of 
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public order and morals without unnecessarily interfering with the fishery itself, 
and in both cases equitable and fair as between local and American fishermen, 
and not so framed as to give unfairly an advantage to the former over the latter 
class, arc not inconsistent with the obligation to execute the treaty in good 
faith, and are therefore reasonable and not in violation of the treaty. . . . 

fin conformity with Article IV of the special agreement submitting the dispute 
to arbitration the tribunal then recommended (the parties accepting the recom¬ 
mendation) the establishment of a Permanent Mixed Fishery Commission to 
determine the reasonableness of regulations in dispute in the future.] 

Germany—Netherlands, Treaty for the Determination of the 
Working Boundary of the Coal Mines Situated on Both Sides 
of the Frontier Along the River Wonn 

Signed at the Hague, May 17 , 1939 
199 L.N.T.S., 239 “ 

Article L For the coal mines which, as shown on the map attached to the 
present Treaty (annex), arc , . . bounded by the River Worm, there shall, 
irrespectively of the political frontier of the Reich, be fixed by common agree¬ 
ment, for underground workings, a working boundary [jrontiere d'exploitation], 
represented on the map by a broken red line. 

Article 4, In regard to parts of a deposit situated between the political fron¬ 
tier of the Reich and the working boundary, the following provisions shall 
apply; 

(1) In the matter of the supervision exercised by the police over the under¬ 
ground workings, there shall apply the laws, ordinances and other provisions of the 
State on whose territory the coal is brought to the surface. 

(2) Similarly, supervision over the underground workings shall be exercised by 
the mining authorities of that State. 

(3) The position of workers and employees occupied in underground workings 
shall be governed in the same manner. 

(4) Acts and negligences committed in the underground workings, even if of 
such a character that the criminal or civil law is applicable thereto, shall be deemed 
to have been committed in the State on whose territory the coal is brought to the 
surface. 

(5) The legal consequences which ensue from the relationship between the own¬ 
ership of the mine, the ownership of the land and rights in rem constituting encum¬ 
brances on the mine, in particular claims for compensation in respect of damage 
caused by the mine, shall be determined in accordance with the laws of the State 
on whose territory the land is situated. 

** [Ed.: English translation by the Secretariat: the text consists of German and Dutch 
versions.] 

[Ed.: For the map, see 199 L.N.T.S. 249. It is reproduced in S. B. Jones, Boundary- 
Making (1945), p. 32, with the comment that the underground “working boundary” 
differed from the surface political boundary as much as 1000 meters in places.] 
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(6) For the purposes of import and export duties, and also import and export 
prohibitions and restrictions, the coal shall be deemed to have been extracted in the 
Slate on whose territory it is brought to the surface. Furthermore, the coal and 
the working thereof shall be taxed in virtue of the laws and for the benefit of the 
State in whose territory the winding-shaft is situated. 

(7) Surface installations shall not be set up without the authorisation of the 
State on whose territory they are to be constructed. 

Article (1) The foregoing provisions shall apply also to that part of the 
territory of the German Reich on which, in virtue of Articles 19 and 20 of the 
Treaty signed at Aix-la-Chapelle on June 26th, 1816, between the King of 
Prussia and the King of the Netherlands, the State of the Netherlands is entitled 
to extract coal and to exercise over the underground workings the rights of 
sovereignty relating thereto. 

(2) In all other respects, the present Treaty shall not affect the provisions 
of the Treaty of Aix-la-Chapelle.^^ 


Editor’s Note: International Servitudes, Helen Dwight Reid, International 
Servitudes in Law and Practice (1932), 25, defines an international servitude 
as “a real right whereby the territory of one Stale is made liable to permanent 
use by another Stale for some specified purpose. The servitude may be per¬ 
missive or restrictive, but does not involve any obligation upon either party to 
lake positive action. It establishes a permanent legal relationship of territory 
to territory, unaffected by change of sovereignty in either of them, and termin¬ 
able only by mutual consent, by renunciation on the part of the dominant State, 
or by consolidation of the territories affected.” Consult her excellent bibliogra¬ 
phy, pp. 213-238. 

In the Wimbledon Case, the Permanent Court of International Justice ob¬ 
served: ‘The Court is not called upon to take a definite attitude w'ith regard to 
the question, which is moreover of a very' controversial nature, whether in the 
domain of international law, there really exist servitudes analogous to the servi¬ 
tudes of private law.” P.C./.J., Ser. A, No. 1 (1923), 24; see Dissenting Opin¬ 
ion of Judge Schiicking, id., 43 IT. 

The Editor agrees with Arnold D. McNair (“So-Called State Servitudes," 
1925 B.Y.I.L., 111-127) that the application of the terminology and concep¬ 
tions of the Roman law of servitudes to treaty restrictions upon territorial su¬ 
premacy serves no useful purpose, and with Professor C. C. Hyde that it is “un¬ 
fortunate that the word ‘servitude’ has crept into the nomenclature of interna¬ 
tional law, for the term is a mere label which itself calls for definition before its 
precise significance is understood. For that reason its use is believed to obscure 
rather than clarify the perception of w^hat takes place when contracting States 

[Ed.: By a Final Protocol signed the same day, the Governments of Germany and 
the Netherlands agreed that Article 6 of the Treaty “shall be interpreted in the 
sense that, in regard to the mine worked at Kerkradc by the N.V. Domaniale Mijn- 
Maatschappij, the Kingdom of the Netherlands shall, in respect of the underground work¬ 
ings, be exclusively entitled to exercise all rights in the matters of legislation, jurisdic¬ 
tion, police and taxation.*’ 199 L.N.T.S. 257. See Aixda-Chapelle—Maastricht Railroad 
Co. V. Thewis and Royal Dutch Government (1914), 8 A.J.LL. (1914), 907; Kerkrade 
Colliery Case (1936), Annual Digest, 1935-37, Case No. 53. See also German-Polish 
Convention relating to the Mines of Upper-Silesia, signed at Oppein, June 23, 1922, 22 
L.N.T.S. 25; Articles 2 and 7 of the Chilian-Peruvian Treaty for the Settlement of the 
Dispute regarding Tacna and Arica, signed at Lima, June 3, 1929, 94 L.N.T.S. 401.1 



320 


TERRITORY AND TERRITORIAL JURISDICTION 


undertake to burden territory with restrictions in favor of a non-territorial sover¬ 
eign.” Hyde, I, 513. See id., 510-639, for Professor Hyde's treatment—under 
the rubric “Certain Limitations of the Right of Control over What Pertains to 
the Territory of a State"—of many matters sometimes referred to as “servi¬ 
tudes.” Sec also Laulerpacht’s Oppenheim (7th cd.), I, 487-495, with bibli¬ 
ography. 


VI. JURISDICTION OVER AIR SPACE 


Convention Relating to the Regulation of Aerial 
Navigation 

OpI'Nfd for Signature at Paris, Oc iobfr 13, 1919^- 

Corrected Text Taken from Official Bulletin No. 26 of the International 
Commission for Air Navigation as Reproduced in U.S. Department of State 
Publication 2143 ( 1944) 

Article L The High Contracting Parties recognise that every Power has com¬ 
plete and exclusive sovereignty over the air space above its territory. 

For the purpose of the present Convention the territory of a Stale shall be 
understood as including the national territory, both that of the mother country 
and of the colonies, and the territorial waters adjacent thereto. 

Article 2, Each contracting State undertakes in time of peace to accord 
freedom of innocent passage above its territory to the aircraft of the other 
contracting States, provided that the conditions laid down in the present Con¬ 
vention are observed. . . . 

Article 15. Every aircraft of a contracting State has the right to cross the 
air space of another Stale without landing. In this case it shall follow the route 
fixed by the State over which the flight takes place. However, for reasons of 
general security it will be obliged to land if ordered to do so by means of the 
signals provided in Annex D. . . . 

Every contracting State may make conditional on its prior authorisation the 
establishment of international airways and the creation and operation of regular 
international air navigation lines, with or without landing, on its territory.'-^ 

[Ed.: Thirty-seven States, not including the United States, were sometime parties 
to thi.s Convention which was superseded by the Chicago Convention of 1944 as between 
parties to the latter. C/. Dept, of State Publication 2143, p. iv, and Art. 80 of the Chicago 
Convention, below.J 

[Ed.: As amended in 1929, effective, 1933. The original text of the last paragraph 
of Art. 15 had read: “The establishment of international airways [voies internationales de 
navigation aerienne] shall be subject to the consent of the States flown over.” Hudson, 
International Legislation, I, 366. Sec Stephen Latchford, “The Right of Innocent Passage 
in Civil Air Navigation Agreements,” D.S. Bull., XI, No. 262 (July 2, 1944), 19-24; 
Latchford, “Freedom of the Air,” Department of State, Documents and State Papers, I, 
No. 5 (Aug. 1948), 303 ff. These papers are reprinted in Aspects of United States Par¬ 
ticipation in International Civil Aviation, Department of State, I.O.C.S. IV, l.C.A.O. 2.J 
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444 

Great Britain, Air Navigation Act, 1920 
10& 11 Geo. 5, c. 80 

444444444444 

{Preamble.^ Wmi reas the full and absolute sovereignly and rightful jurisdiction 
of His Majesty extends, and has always extended, over the air superincumbent 
on all parts of His Majesty’s dominions and the territorial waters adjacent 
thereto . . . 


444444444444 

United States, Air Commerce Act, 1926, 
As Amended June 23, 1938 

52 Stal. L. 1028, 49 U.S.C.A. § 176 


Section 6. (a) The United States of America is hereby declared to possess and 
exercise complete and exclusive national sovereignty in the air space above the 
United States, including the air space above all inland waters and the air space 
above those portions of the adjacent marginal high seas, bays, and lakes, over 
which by international law or treaty or convention the United States exercises 
national jurisdiction. 


Convention on International Civil Aviation 
Opened i or Signature at Chicago, December 7, 1944 

T,LA.S, 1591 

444444444444 

Article 1. The contracting States recognize that every State has complete and 
exclusive sovereignty over the airspace above its territory. 

Article 2. For the purposes of this Convention the territory of a State shall 
be deemed to be the land areas and territorial waters adjacent thereto under the 
sovereignty, suzerainty, protection or mandate of such State. 

Article 3, (a) This Convention shall be applicable only to civil aircraft, and 
shall not be applicable to state aircraft. 

i*[Ed.: In 1951, this Convention was in force between fifty-eight Slates.] 
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(b) Aircraft used in military, customs and police services shall be deemed 
to be state aircraft. 

(c) No state aircraft of a contracting State shall fly over the territory of 
another State or land thereon without authorization by special agreement or 
otherwise, and in accordance with the terms thereof. . . . 

Article 5. Each contracting State agrees that all aircraft of the other contract¬ 
ing Stales, being aircraft not engaged in scheduled international air services 
shall have the right, subject to the observance of the terms of this Convention, 
to make flights into or in transit non-stop across its territory and to make slops 
for non-traflic purposes without the necessity of obtaining prior permission, 
and subject to the right of the State flown over to require landing. . . . 

Article 6. No scheduled international air service may be operated over or 
into the territory of a contracting State, except with the special permission or 
other authorization of that State, and in accordance with the terms of such 
permission or authorization. 

Article 17. Aircraft have the nationality of the State in which they are 
registered. 

Article 80. Each contracting State undertakes, immediately upon the coming 
into force of this Convention, to give notice of denunciation of the Convention 
relating to the Regulation of Aerial Navigation signed at Paris on October 13, 
1919, or the Convention on Commercial Aviation signed at Habana on Feb¬ 
ruary 20, 1928, if it is a party to either. As between contracting States, this 
Convention supersedes the Conventions of Paris and Habana previously re¬ 
ferred to. 


International Air Services Transit Agreement 
[The ‘"Two Freedoms’’] 

Opened for Signature at Chicago, December 7, 1944 

U.S. Executive Agreement Series 487 

Article 7. Sec. 1. Each contracting State grants to the other contracting States 
the following freedoms of the air in respect of scheduled international air 
services: 

(1) The privilege to fly across its territory without landing; 

(2) The privilege to land for non-traffic purposes, . . . 

[Ed,; In 1951, this Agreement was in force among forty-one States.] 
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International Air Transport Agreement 
[The “Five Freedoms”] 

Opened for Signature at Chicago, December 7, 1944^® 

U.S. Executive Agreement Series 488 

Article 1. See. 1. Each contracting State grants to the other contracting 
States the following freedoms of the air in respect of scheduled international 
air services; 

(1) The privilege to fly across its territory without landing; 

(2) The privilege to land for non-trafhc purposes; 

(3) The privilege to put down passengers, mail and cargo taken on in 
the territory of the State whose nationality the aircraft possesses; 

(4) I’he privilege to take on passengers, mail and cargo destined for the 
territory of the State whose nationality the aircraft possesses; 

(5) The privilege to take on passengers, mail and cargo destined for the 
territory of any other contracting State and the privilege to put down passengers, 
mail and cargo coming from any such territory. . . . 


Editor's No if: Jurisdiction over Air Space, ‘it would betray confusion of 
thought to intimate that in the absence of agreement there is, in an inler- 

’•*’ [Eu.: No longer in force for the United States. Of sixteen parties to this Agreement, 
five, including the United States, have denounced the Agreement in accordance with its 
terms (Art. V). The unwillingness of many States to accept in a multipartite treaty the 
extended freedoms set forth in this Agreement has been tempered by willingne.ss to con¬ 
clude bilateral arrangements embodying the substance of the Five Freedoms, subject 
to certain qualifications. Thus, the United vStalcs has concluded Air Transport Services 
Agreements with thirty-four States. See, e. g., the Agreement of February 6, 1948, with 
Italy, T.I.A.S. 1902, which provides in the Annex selling forth the rights granted: (Sec. 
Ill) “One or more air carriers designated by each of the contracting parties under the 
conditions provided in the pre.sent Agreement and the Annex thereto will enjoy, in the 
territory of the other contracting party, rights of transit and of stops for non-traftic 
purposes, as well as the right of commercial entry and departure for international traffic 
in passengers, cargo and mail at the points enumerated on each of the routes specified in 
the wSchcdulcs attached.” Sec. IV provides: “The air transport facilities . . . available 
hereunder to the travelling public shall bear a close relationship to the requirements of 
the public for such transport.” Sec. VII, provides: “The services provided by a designated 
air carrier under the present Agreement and Annex shall retain as their primary objective 
the provision of capacity adequate to the traffic demands betw'cen the country of which 
such air carrier is a national and the country of ultimate destination of the traffic. The 
right to embark or disembark on such services international traffic destined for and 
coming from third countries at a point or points on the routes specified in the present 
Annex shall be applied in accordance with the general principles of orderly development 
to which both contracting parties subscribe and shall be subject to the general principle 
that capacity should be related: (a) to traffic requirements between the country of origin 
and the countries of destination; (b) to the requirements of through airline operations 
(trunk services); and (c) to the traffic requirements of the area through which the airline 
passes after taking account of local and regional .services.”] 
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national sense, no law of the air. The evidence is abundant that States have 
reached a degree of unanimity in their assertion of the right of control over 
the air space above their territories which suflices to warrant the conclusion 
that that right is to be regarded as exemplifying a principle of international 
law. Even when a State accords to another, by agreement, the privilege of use 
of superjacent air space, the former docs not completely relinquish control 
over the same, but simply permits that use under specified and well-defined 
conditions.'' Hyde, I, 604. Professor Hyde notes that ‘‘practical necessity has 
produced general governmental acquiescence in the theory that a State is to 
be deemed the sovereign of the air space over its territory" (id., 5S7), and 
quotes, as in accord with State practice in the absence of conventional obliga¬ 
tions, the language of the Resolution of the Aviation Committee submitted to 
the International Law Association, 28th Conference, Madrid, 1913, Proceed¬ 
ings, 533: “It is the right of every State to enact such prohibitions, restrictions, 
and regulations as it may think proper in regard to the passage of aircraft 
through the air space above its territories and territorial waters." 

Professor Hyde adds: “Notwithstanding what faithful examination of the 
condition of the law as it is today may reveal and of what a realistic portrayal of 
it must entail, it is none the less scientific to point out that the evolution of that 
law which is still in its infancy is inexorable, and that a community of economic 
interests of particular groups of States whose territories are in relative proximity 
to each other may be expected increasingly to let down barriers of interference, 
at least in seasons of peace, by such a network of appropriate agreements that 
with respect to numerous matters the right of a territorial sovereign to exclude 
the operation of foreign aircraft within its territory w ill lose much of its signifi¬ 
cance and be overshadowed by a legal system that accentuates what is permitted 
rather than what is excluded." Op. cit., pp, 587-588. 

Prior to the World War, 1914-1918, various theories were advanced as to 
the nature and extent of the control which might be legally exercised by a Stale 
over its superjacent air spaces. The “freedom of the air" theory supported by 
M, Paul Fauchillc and others was sometimes qualified by a right of the subjacent 
Slate to take measures of security. Other writers favored a theory in accordance 
with which a State had sovereignty over a belt of “territorial air space," analo¬ 
gous to the territorial sea, but above which the “freedom of the air" prevailed. 
Still another theory maintained that although each State had sovereignty over its 
superjacent air spaces, this sovereignty was subject to a legal right of “innocent 
passage" for civil aircraft of all nations. See H. D. Hazelline, The Law of the 
Air (1911); Hazeltine, “State Sovereignty in the Air-Space," International 
Law Association, 27th Conference, Paris, 1912, Proceedings, 261 fT.;Fauchille, 
Trade, Vol. I, Pt. II, 581 ff., with extensive bibliography; John C. Cooper, The 
Right to Fly (1947), especially chapters 2, 7, 8, and bibliography; Stephen 
Latchford, “Freedom of the Air: Early Theories: Freedom; 2tone; Sovereignty," 
Department of State, Documents and State Papers, I, No. 5 (Aug. 1948), 303- 
322; C. N. Shaweross and K. M. Beaumont, Air Law (1945; 2nd ed., 1951.) 
“The long pre-war controversy between the advocates of the doctrine of air free¬ 
dom and those who held to the doctrine of air sovereignty may now be viewed as 
finally settled" by Article 1 of the Paris Convention Relating to Aerial Naviga¬ 
tion which proclaims the “complete and exclusive sovereignly” of the subjacent 
State over its air spaces. Hazeltine, “International Air Law in Time of Peace,” 



INTERNATIONAL AIR LAW 


325 


International Law Association, 29th Conference, Portsmouth, 1920, Proceed- 
inf>s, 387, 390 fT.; A. D. McNair, The Law oj the Air (1932), 4-5. 

The “freedom of innocent passage” (see Art. 2, Paris Convention, above), 
in so far as it exists, has been recognized as a conventional right based upon 
international agreement between States. The ambiguities and contradictions 
found in Articles 2 and 15 of the Paris Convention of 1919, were “interpreted 
in practice to mean that no regular or scheduled air line of any contracting State 
could be operated into or in transit across the territory of another contracting 
State with or without landing except by prior permission of the State whose 
territory would be tlown over.” Stephen Latchford, “The Right of Innocent 
Passage in International Civil Air-Navigation Agreements,” DS. BulL, XI, 
No. 262 (July 2, 1944), 19, 20 fT.; Latchford, “Freedom of the Air,” loc\ 
cit., 310 if. Sec also Oliver J. Lissitzyn, International Air Transport and Na¬ 
tional J*olicy (1942), 365-6: “The legal and diplomatic framework within 
which international air transport has thus far developed is based upon three 
simple, yet fundamental principles: (1) Each State has sovereignty and juris¬ 
diction over the air space directly above its territory (including territorial 
waters). (2) Each State has complete discretion as to the admission or non¬ 
admission of any aircraft to the air .space under its sovereignty. (3) Air space 
over the high seas, and over other parts of the earth’s surface not subject to any 
State's jurisdiction, is free to the aircraft of all Slates. Although of recent origin, 
these principles arc now among the least disputed in international law. . . . 
While the [Paris] Convention accorded a limited freedom of passage in time of 
peace to the occasional civil flyer of one contracting Stale through the air space 
of the others, it gave no such freedom to the regularly scheduled air carrier. He 
remained at the mercy of each individual State.” See /V/., 403 fT. The term “in¬ 
nocent passage” does not appear in the Chicago Convention of 1944. Articles 
3, 5, and 6 of that Convention “establish in a much more specific and satisfactory 
manner than do any articles in either the Paris or Habana convention” the condi¬ 
tions under which aircraft of a contracting State may be permitted to fly into 
or over another contracting State. Latchford, “Comparison of the Chicago 
Aviation Convention with the Paris and Habana Conventions,” D,S. Bull,, 
Xll, No. 298 (March 11, 1945), 411-420. See also R. Y. Jennings, “Interna¬ 
tional Civil Aviation and the Law,” 1945 191-209; Hackworth, IV, 

357-391. Lautcrpachl’s Oppenheim (7th cd.), I, 468-482, with comprehensive 
bibliography. 

See also Proceeding's oj the International Civil Aviation Conference, Chi- 
caf^o, 1944, Department of Slate, I,0,C,S,, IV, l.C.A.O. 1, 2 vols. (1948-49), 
and other publications in that scries. Of the extensive documentation of the 
International Civil Aviation Organization, attention may be called to the Min¬ 
utes and Documents of the Le^al Committee (Montreal, Canada). 

Radiocommunications. The jurisdiction which a State is entitled to exercise 
over its superjacent air spaces would seem to include, subject to conventional 
agreements to the contrary, the right to prevent injurious transmissions by 
means of Hertzian waves from foreign sources and possibly to impose an obliga¬ 
tion not to permit the establishment and operation in its territory of radioconv 
munications designed to produce injurious effects in other Stales. The law is 
still in its infancy and largely conventional. See Hyde, 1, 605-618 for a thought¬ 
ful analysis, with bibliography; Lauterpachfs Oppenheim (7th ed.), I, 481, 
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418; Howard S. LcRoy, “Treaty Regulation of International Radio and Short 
Wave Broadcasting,” 32 AJ.LL. (1938), 719-737; John D. Tomlinson, The 
International Control of Radiocommunications (1945); and documents of the 
International Telecommunication Union which, in 1951, had eighty-two mem¬ 
bers. 



CHAPTER V 


Jurisdiction on the High Seas and at the 
Maritime Frontier 


I. FREEDOM OF THE SEAS IN TIME OF PEACE 

The Jessie, The Thomas F. Bayard, and the Peseawha 
Great Britain v. United States, Claims Arbitration, 1921 
Nielsen's Report, p. 479 

[By The Tribunal: Henri Fromageot, Sir Charles Fitzpatrick, Chand¬ 
ler P. Anderson, Arbitrators.] These are three claims presented by His 
Britannic Majesty’s Government . . . [on account of the interference by 
United States authorities with sealing operations of three British vessels on the 
high seas]. 

It is admitted that the Jessie, the Thomas F, Bayard, and the Peseawha, all 
of them British schooners, cleared at Port Victoria, B.C., for scaling and sea 
otter hunting and were in June, 1909, actually engaged in hunting sea otters 
in the North Pacific Ocean; that on June 23, 1909, while on the high seas near 
the north end of Cherikof Islands they were boarded by an officer from the 
United States Revenue Cutter Bear who, having searched them for seal skins 
and found none, had the firearms found on board placed under seal, entered his 
search in the ship's log, and ordered that the seals should not be broken while 
the vessels remained north of 35® north latitude, and east of 180® west longi¬ 
tude. 

The United States Government admits in its Answer to the British Memorial 
that there was no agreement in force during the year 1909 specifically authoriz¬ 
ing American officers to seal up the arms and ammunition found on board 
British sealing vessels, and that the action of the Commander of the Bear in 
causing the arms of the Jessie, the Thomas F. Bayard, and the Peseawha to be 
sealed was unauthorized by the Government of the United States. 

The United States Government, however, denies any liability in these cases, 
first, because the boarding officer acted in the bona fide belief that he had au¬ 
thority so to act, and second, because there is no evidence on the claims except 
the declaration of the interested parties, and because these claims are patently 
of an exaggerated and fraudulent nature. 
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7. As to the Liability: It is a fundamental principle of international maritime 
law that, except by special convention or in time ol war, interference by a 
cruiser with a foreign vessel pursuing a lawful avocation on the high seas is 
unwarranted and illegal, and constitutes a violation of the sovereignty of the 
country whose flag the vessel flics. 

It is not contested that at the date and place of interference by the United 
States naval authorities there was no agreement authorizing those authorities 
to interfere as they did with the British schooners, and, therefore, a legal liability 
on the United States Government was created by the acts of its ofllccrs now 
complained of. 

It is unquestionable that the United States naval authorities acted bomi fide,' 
but though their bona fides might be invoked by the oflicers in explanation of 
their conduct to their own Government, its effect is merely to show that their 
conduct constituted an error in judgment, and any government is responsible to 
other governments for errors in judgment of its oflicials purporting to act within 
the scope of their duties and vested with power to enforce their demands. 

The alleged insufficiency of proof as to the damage and the alleged exaggera¬ 
tion and fraudulent character of the claims, do not affect the question of the 
liability itself. They refer only to its consequences, that is to say, the determina¬ 
tion of damages and indemnity. . . . 

[After examining evidence as to the loss suffered by the vessels due to the 
unlawful acts of the United States authorities, the Tribunal concluded: | 

In thc.se circumstances, this Tribunal is only able to take into consideration 
the fact of the prohibition itself by which in violation of the liberty of the high 
seas the vessels were interfered with in pursuing a lawful, and, it may be, profit¬ 
able enterprise . . . 

This Tribunal is of opinion that the following sums will be just and sufficient 
indemnities for each of the three vessels, viz: for the Jessie, $544 for her special 
expenses and $1,()()() for the trouble occasioned by the illegal interference; for 
the Thomas F. Bayard, $750 for her special expenses and $ 1,000 for the trouble 
occasioned by the illegal interference; and for the Fescawha, $500 for her spe¬ 
cial expenses and $1,000 for the trouble occasioned by the illegal interfer¬ 
ence. . . . 

For these reasons: This Tribunal decides that the Government of the United 
States shall pay to the Government of His Britannic Majesty, the sumfs] . . . 
[mentioned above] in each case without interest. 


Editor’s Notf: Hif^h Seas. Freedom of the Seas. “The term ‘high seas’ may 
be said to refer, in international law, to those waters which are outside of the 
exclus ive cont rol oLany Sv^io or group of States, and hence not regarded as 

1 [Ed.: Due to an erroneous interpretation of the Bering wSea Fur Seal Arbitral Award 
and Regulations of Aug. 15, 1893 (text in I Moore, International Arbitrations, 945), 
United States authorities had been instructed to .seize “any vessel or person . . . having 
on board or in their possession [forbidden] apparatus or implements suitable for taking 
seal,” whereas the Bering Seal Regulations prohibited only the “//.ve of nets, firearms and 
explosives ... in the fur seal fishing.” Sec The Wanderer (1921), Nielsen’s Report, 459, 
in which the Tribunal allowed an indemnity against the United States for illegally seizing 
on the high seas a British sealing vessel for mere possession of firearms; The Favourite, 
(1921), id., 515; The Kate (1921), id., 472.] 



FREEDOM OF THE SEAS 


329 


belonging to the territory of any of them. The ocean, until it envelops the shores 
of a maritime vState and constitutes its maritime belt, is not a part of the domain 
of any territorial sovereign. Important consequences follow. On the high seas 
broadest rights of unmolested navigation arc asserted and enjoyed by ships of 
every flag in time of peace.” Hyde, 1, 751. “The term ‘high seas’ does not in¬ 
clude territorial waters: Second Point of Commissioners of Alabama Claims, 
Stetson V. United States, No. 3993, Class I. IV Moore, Jnt. Arbitrations 4332, 
4335.” Reply of the United States Government, January 6, 1950, to Question¬ 
naire of U.N. International Law Commission, U.N. Doc. A/CN.4/19, 23 March 
1950, p. 104. In municipal law the term “high seas” is sometimes used for 
purposes of admiralty jurisdiction to denote the waters of the ocean lying beyond 
low-water mark. Sec Moore, Digest, II, 885; Hackworth, II, 651-653. Sec also 
U.S. V. Rodgers, 150 U.S. 249 (1893). 

Expressed in negative terms, writes Gilbert Gidel, the principle of “the free¬ 
dom of the seas” means that no State can exercise authority over any vessels 
on the high seas except those flying its own flag; in positive form, it means that 
in time of peace every State and its inhabitants may make use of the high seas 
for navigation, fishing, the collection of its fauna and flora, the laying of sub¬ 
marine cables, and flying above it. Gidel, Le Droit International de la Mer, 
I (1932), 236, 125. See also the opinion of the Permanent Court of Interna¬ 
tional Justice in the Lotus case: “It is certainly true that—apart from certain 
special cases which arc defined by international law—vessels on the high seas 
arc subject to no authority except that of the State whose flag they fly. In virtue 
of the principle of the freedom of the seas, that is to say, the absence of any 
territorial sovereignty upon the high seas, no Slate may exercise any kind of 
jurisdiction over foreign vessels upon them. Thus, if a war vessel, happening to 
be at the spot where a collision occurs between a vessel flying its flag and a 
foreign vessel, were to send on board the latter an officer to make investigations 
or to take evidence, such an act would undoubtedly be contrary to international 
law.” PX .LJ., Ser. A, No. 10 (1927), 25. Judge J. B. Moore, in his dissenting 
opinion, stated: “In conformity with the principle of the equality of independ¬ 
ent Slates, all nations have an equal right to the uninterrupted use of the unap¬ 
propriated parts of the ocean for their navigation, and no Stale is authorized 
to interfere with the navigation of other States on the high seas in time of peace 
except in the case of piracy by the law of nations or in extraordinary cases of 
self-defence. {Le Louis, 1817, 2 Dodson, 210, 243-244.)” Id., 69. See also 
the Bering Sea Fur Seal Arbitration (1893), Moore, International Arbitrations, 

I, 755-961; Bering Sea Damage Commission, id., 11, 2123-2131; Decision of 
T. M. C. Asser (1902) in the cases of the Cape Horn Pigeon, James Hamilton 
Lewis, C. H. White, and Kate and Anna, U.S. For. RcL, 1902, Appendix 1, 
pp. 1,451 fT. 

For the history of the principle of the freedom of the seas in time of peace 
and its juridical nature, sec Gidel, I, 125-233; Thomas W. Fulton, The Sover¬ 
eignty of the Sea (1911); and the works cited by them. See also Moore, Digest, 

II, 886 ff.; Hackworth, II, 653 IT.; Lauterpacht’s Oppenheim (7th ed.), I, 
533 IT.; Annuaire de Vlnstitut de Droit International (Lausanne, 1927), I, 
103-146, III, 257-267, 339; A. Pearce Higgins and C. John Colombos, The 
International Law of the Sea; and Bibliography on The Regime of the High 
Seas, prepared by the U.N. Secretariat, A/CN.4726, 25 April 1950. 
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For a contemporary reappraisal, see the valuable Memorandum on the 
Regime oj the High Seas prepared by the U.N. Secretariat, A/CN.4/32, 14 
July 1950, 112 pp. 

11. JURISDICTION OVER NATIONAL VESSELS 

Editor's Note: "'Nationality'* of Vessels. ‘The entire legal system which States 
have evolved for the regulation of the use of the high seas is predicated on the 
possession by each vessel of a connection with a State having a recognized mari¬ 
time flag. This connection has been commonly called nationality.” Robert 
Rienow, The Test of the Nationality of a Merchant Vessel (1937), 13-14. 
On the use of the term “nationality” see id., 8fl.; Hyde, I. 809 ff.; Gidel, 
I, 72 fl. The nationality of vessels, writes Professor Gidel, is the practical 
means by which the juridical order {juridicite) of the high seas is organized, 
thus procuring the establishment and maintenance of a juridical order con¬ 
stantly applicable to every vessel on the high seas. Gidel, I, 230. The ab¬ 
sence of identifiable national character may subject the vessel to seizure in 
suspicious circumstances. Sec Molvan v. Attorney General for Palestine, f 1948] 
A.C. 351. “The term ‘nationality’ of a merchant vessel is used in various senses. 
The sense in which it is used in a given case depends upon the purpose for w hich 
national character is to be ascertained. In matters pertaining to privileges or 
rights under national laws, the usual practice is to look to the registry, enrol¬ 
ment, or other documentation of the vessel. In matters of protection, the usual 
practice, in addition to considering the documentation of the vessel, is to in¬ 
quire into the nationality of the owner.” Hackworth, II, 724. Cf. Gidel, I, 
74 ff. 

“Generally speaking,” says the decision of the Tribunal of the Permanent 
Court of Arbitration of The Plague in the Muscat Dhow s Case (1905), “it be¬ 
longs to every sovereign to decide to whom he will accord the right to fly his 
flag and to prescribe the rules governing such grants.” J. B. Scott, The Hague 
Court Reports (1916), 96. See also Rienow, op. cit., 15 ff.; Gidel, 1, 80 ff.; 
Hyde, I, 811. The right of each State to fix the conditions upon which vessels 
can acquire its national character and fly its flag finds frequent confirmation 
in treaties of commerce and navigation. For example, the Treaty of Friendship, 
Commerce and Navigation between the United States and Liberia, signed at 
Monrovia, August 8, 1938, provides in Article XV: “Merchant vessels and 
other privately owned vessels under the flag of either of the High Contracting 
Parties, and carrying papers required by its national laws in proof of nationality 
shall, both within the territorial waters of the other High Contracting Party and 
on the high seas, be deemed to be the vessels of the Party whose flag is flown.” 
T.S. 956. Article 2 (5) of the U.S.-U.K. Consular Convention of June 6, 1951, 
T.I.A.S., provides for the purpose of the Convention that “the term ‘vessel’ of 
a High Contracting Party means any ship or craft documented (or registered) 
under the law of any of the territories of that High Contracting Party to which 
the Convention applies.” For further references see Rienow, op. cit., pp. 18-21, 
165-170. By the Barcelona Declaration of April 20, 1921, more than thirty 
States accepted a legal obligation to “recognise the flag flown by the vessels of 
any State having no seacoast which are registered at some one specified place 
situated in its territory; such place shall serve as the port of registry of such 
vessels.” 7 L.N.T.S. 73: Hudson, International Legislation, I, 662-663. See 
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Gidel, I, 77 ff., for reference to special accords concluded by non-niaritime 
Slates. 

National build, national crew or national ownership of a vessel have at various 
times and in varying degrees been required by the national legislation of mari¬ 
time States as prerequisites for conferring the national character of a Stale upon 
a vessel. However, for the purposes of international law, national character or 
nationality is usually dependent on national documentation. “The practice of 
issuing a document indicating that a vessel is registered, or has met the require¬ 
ments of the national law, is universal. Wherever treaties provide for the proof 
of nationality, they expressly recognize that an exhibition of the proper docu¬ 
ment will sufllce. The provisions of customs regulations, and naval instructions, 
the statements of diplomatic oflicials, and the decisions of courts all point to 
an unanimous acceptance of documentation as the test of nationality.” Rienow, 
op, cit., p. 218, and passim. See also Gidel, I, 83 ff., esp. 85-86 n. The Interna¬ 
tional Load Line Convention, signed at London, July 5, 1930, and ratified or 
acceded to by over thirty States, provides in Art. 3(a) that “a ship is regarded 
as belonging to a country if it is registered by the Government of that country.” 
135 L.N.7\S. 301. Hudson, International Legislation, V, 634. In 1936, at the 
21st Session of the International Labor Conference, a Co-ordination Committee 
recommended registration as the most appropriate criterion. The use of the 
word “nationality” in labor conventions was rejected as vague and confusing 
because, in the words of Wilfred Jenks, “Nationality might be thought to refer 
not to the flag flown, the right to fly a particular flag being normally . . . de¬ 
termined by registration, but to the nationality of the ownership and control 
of the vessel, and perhaps even to the nationality of the real as distinct from the 
apparent ownership and control.” See C. Wilfred Jenks, “Nationality, The 
Flag and Registration as Criteria for Demarcating the Scope of Maritime Con¬ 
ventions,” 7.C.L., 3rd Scr., XIX (1937), 245-252. See also Comparative Study 
of National Laws (Joverning the Granting of the Right to Fly a Merchant Flag, 
League of Nations C. 248. M. 112. 1931. VIIL 11, for the significance of regis¬ 
try as a test of nationality. 

The practice of the United States, writes Professor Hyde, is characterized 
by a “constant and perhaps increasing effort ... to utilize every possible con¬ 
nection between a vessel and itself, even though it be one not attributable to 
registration, as a means of justifying the assertion of various forms of control 
or of jurisdiction.” Hyde, 1, 811. Thus, in American practice, the documenta¬ 
tion of a vessel has taken various forms, based upon (1) registry, (2) enroll¬ 
ment, or (3) ownership characterized by a “sea letter.” The Registry Act of 
December 31, 1792, as incorporated in Revised Statutes, sec. 4132, provided: 
“Vessels built within the United Slates, and belonging wholly to citizens thereof, 
and vessels which may be captured in war by citizens of the United States, and 
lawfully condemned as prize, or which may be adjudged to be forfeited for a 
breach of the laws of the United States, being wholly owned by citizens, and 
no others, may be registered as directed in this title.” Hackworth, II, 751. On 
January 30, 1911, a memoiandum of the Solicitor’s Office, Department of 
State, discussed American practice as follows (Hackworth, II, 735): 

Under our municipal laws on navigation “vessels of the United States” has a 
technical meaning and is defined to include only American built and wholly Amer¬ 
ican owned vessels that are registered or are qualified for the coasting trade or the 
fisheries (R.S. 4131). Vessels built abroad, but owned by Americans, form the 
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second class of American ships, but are not designated as “vessels of the United 
wStates.” Ships of the first class, that is, those built in America and owned by Ameri¬ 
cans, arc required to carry a register for engaging in foreign trade, or an enroll¬ 
ment or license for engaging in the coasting trade or fisheries. (R.S. 4132, 4311, 
4312, 4322 ). Vessels of the second class, that is those built abroad, but owned by 
Americans, do not appear to be required to carry any such papers. In order, how¬ 
ever, to show that such vessels belong to Americans, they are allowed to carry a 
“sea letter’’ which is a Certificate of the customs officer to the oath of the owner 
that the latter is an American citizen and owns the ship in question. (2 Johns, 531; 
8 Johns, 307; 2 Moore, 1055-1056). For this reason such vessels are called “certi¬ 
fied ships” in contradistinction to “registered or enrolled ships.” 

On July 15, 1921, the Department of State wrote to the Swedish Minister 
that, according to the Department of Commerce, “the certificate of registry” 
issued by the United States “is the document establishing the nationality of a 
vessel of the United States engaged in foreign trade and the certificate of enroll¬ 
ment and license ... is the document establishing the nationality of a vessel 
of the United States engaged in the coasting trade or fisheries.” Hackworth, 
II, 735. 

In 1909 the United States Department of State protested against a Honduran 
law which provided: “All vessels built in the shipyards of the Republic, or of 
foreign construction, for the service of individuals residing in the Republic, 
natives or foreigners, will be considered as Honduranean, and, therefore, can 
not fly any other flag.” The United States protest said, in part: “. . . . If the 
rather obscure provisions of the Honduranean decree be given the sweeping 
scope which the words, taken literally, might seem prima facie to indicate, the 
decree would appear to cover vessels holding an American or other foreign 
registry. If so interpreted, the decree would be clearly violative of the principles 
of international law and in derogation of the respect due American registry.” 
U,S. For, Rel.t 1909, 367, 368. I he law was later abrogated. Id., 375. See 
comment in Rienow, op. cif., 106 IT. 

Statements are sometimes made by United States courts and oflicials (see 
Hackworth, II, 743 fT.; Moore, Digest, II, 1007-1045; Rienow, op. cit., 108 fT.) 
that the ownership of a vessel determines her national character. Professor Hyde 
observes: “No rule of international law restrains a State from endeavoring to 
protect the property of its nationals in foreign ships, whether ownership be 
direct or indirect. A State may, how'ever, for reasons of policy, be reluctant to 
interpose in behalf of the owner of a ship where the vessel is possessed of a 
foreign national character revealed through its registry and flag.” Hyde, I, 811- 
812. Rienow, after a study of national ownership of vessels {op. cit., pp. 79- 
116) observes that “no as.sertion by a State that a vessel belongs to itself because 
the owners are of its nationality, has succeeded.” Id., p. 217. 

On October 7, 1921, Secretary of State Hughes informed the Secretary of 
the Navy, with reference to the protection of Chinese vessels chartered to 
American companies, that “protection depends upon the vessel’s national char¬ 
acter, to be ascertained, if contested, by her papers, and, if need be, by other 
circumstances, but not by the flag under which she sails.” Hackworth, II, 755. 
For the significance of the flag as a symbol of nationality, see Rienow, op. cit., 
140-153; Moore, Digest, II, 1002 ff.; Hackworth, II, 728 ff. 

By the Act of May 24, 1938, sec. 4132 of the Revised Statutes, as amended, 
was further amended to read as follows: 
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Vessels built within the United States and belonging wholly to citizens thereof; 
and vessels which may be captured in war by citizens of the United States and law¬ 
fully condemned as prize, or which may be adjudged to be forfeited for a breach 
of the laws of the United States: and seagoing vessels, whether steam or sail, which 
have been certified by the Bureau of Marine Inspection and Navigation as safe to 
carry dry and perishable cargo, wherever built, which arc to engage only in trade 
with foreign countries, with the Philippine Islands, the Islands of Guam, Tvituila, 
Wake, Midway, and Kingman Reef, being wholly owned by citizens of the United 
States, or corporations organized and chartered under the laws of the United States, 
or of any State thereof, the president and managing directors of which shall be 
citizens of the United vStates, and no others, may be registered as directed in this 
title. 52 Stal. 1.. 437; 46 U.S.C. § 1 I. 

By thus broadening the basis upon which American registry may be obtained, 
some of the confusion hitherto characterizing American policy may have been 
obviated. However, by various statutes, the United States still makes the extreme 
claim that, for purposes of certain offenses against its criminal laws, vessels 
lawfully possessed of foreign registry shall be regarded as ‘‘vessels of the United 
Stales." Thus sec. 3(b) of the Anti-Smuggling Act of 1935, 49 Stat. 519, 19 
U.SX'.A. see. 1703, provides: 

Every vessel which is documented, owned or controlled in the United States, and 
every vessel of foreign registry which is, directly or indirectly, substantially owned 
or controlled by any citizen of, or corporation incorporated, owned, or controlled 
in, the United Slates, shall, for the purposes of this section, be deemed a vessel of 
the United States. 

See also 35 Slat. 1148, 18 U.S.C.A. see. 9; 35 Stat. 1142, 18 U.S.C.A. sec. 7; 
47 Stat. 815, 48 U.S.C.A. see. 1346. It seems clear that a stipulation such as 
sec. 3 ( b) of the Anii-Snuiggling Act is insutlicienl in international law either 
to deprive a foreign Slate of any legitimate claim on behalf of a vessel possessing 
its registry or to confer American “nationality" upon such a foreign registered 
vessel. See Hyde, I, 801-802; Ricnow, op. dr., 189-213. 

Regina v. Anderson 

Great Britain, Court of Criminal Appeal, 1868 

11 Cox’s Criminal Cases, p. 198 

444444444444 

Case reserved by Byles, J., at the October Sessions of the Central Criminal 
Court, 1868, for the opinion of this court, 

James Anderson, an American citizen, was indicted for murder on board a 
vessel, belonging to the port of Yarmouth in Nova Scotia. She was registered 
in London, and was sailing under the British flag. 

At the time of the offence committed the vessel was in the river Garonne, 
within the boundaries of the French empire, on her way up to Bordeaux, which 
city is by the course of the river about ninety miles from the open sea. The vessel 
had proceeded about half-way up the river, and was at the time of the offence 
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about three hundred yards from the nearest shore, the river at that place being 
about half a mile wide. The tide flows up to the place and beyond it. No evidence 
was given whether the place was or was not within the limits of the port of 
Bordeaux. 

It was objected for the prisoner that the offence having been committed within 
the empire of France, the vessel being a colonial vessel, and the prisoner an 
American citizen, the court had no jurisdiction to try him. . . . 

The prisoner was convicted of manslaughter. . . . 

Bovill, C.J. There is no doubt that the place where the ottcnce was com¬ 
mitted was within the territory of France, and that the prisoner was therefore 
subject to the laws of France, which the local authorities of that realm might 
have enforced if so minded; but at the same time, in point of law, the offence 
was also committed within British territory, for the prisoner was a seaman on 
board a merchant vessel, which, as to her crew and master, must be taken to 
have been at the time under the protection of the British flag, and, therefore, 
also amenable to the provisions of the British law. It is true that the prisoner 
was an American citizen, but he had with his own consent embarked on board 
a British vessel as one of the crew. Although the prisoner was subject to the 
American jurisprudence as an American citizen, and to the law of France as 
having committed an offence within the territory of France, yet he must also be 
considered as subject to the jurisdiction of British law, which extends to the 
protection of British vessels, though in ports belonging to another country. 
From the passage in the treatise of Ortolan, already quoted, it appears that, 
wdth regard to offences committed on board of foreign vessels within the French 
territory, the French nation will not assert their police law unless invoked by 
the master of the vessel, or unless the offence leads to a disturbance of the 
peace of the port; and several instances where that course was adopted are men¬ 
tioned. Among these are two cases where offences w'crc committed on board 
American vessels—one at the port of Antwerp, and the other at Marseilles— 
and where, on the local authorities interfering, the American court claimed ex¬ 
clusive jurisdiction. As far as America herself is concerned, it is clear that she, 
by the statutes of the 23d of March, 1825 (4 Slat. 115), has made regulations 
for persons on board her vessels in foreign parts, and we have adopted the same 
course of legislation. Our vessels must be subject to the laws of the nation at any 
of whose ports they may be, and also to the laws of our country, to which they 
belong. As to our vessels when going to foreign parts we have the right, if we 
are not bound, to make regulations. America has set us a strong example that 
we have the right to do so. In the present case, if it were necessary to decide the 
question on the 17 & 18 Viet. c. 104,1 should have no hesitation in saying that 
we now not only legislate for British subjects on board of British vessels, but 
also for all those who form the crews thereof, and that there is no difficulty in 
so construing the statute; but it is not necessary to decide that point now. Inde¬ 
pendently of that statute, the general law is sufficient to determine this case. 
Here the offence was committed on board a British vessel by one of the crew, 
and it makes no difference whether the vessel was within a foreign port or not. 
If the offence had been committed on the high seas it is clear that it would have 
been within the jurisdiction of the Admiralty, and the Central Criminal Court 
has now the same extent of jurisdiction. Does it make any difference because 
the vessel was in the river Garonne half-way between the sea and the head of 
the river? The place where the offence was committed was in a navigable part 
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of the river below bridge, and where the tide ebbs and flows, and great ships 
do lie and hover. An offence committed at such a place, according to the au¬ 
thorities, is within the Admiralty jurisdiction, and it is the same as if the offence 
had been committed on the high seas. On the whole I come to the conclusion 
that the prisoner was amenable to the British law, and that the conviction was 
right. . . . 

Bylks, J. I am of the same opinion. I adhere to the opinion that 1 expressed 
at the trial. A British ship is, for the purposes of this question, like a floating 
island; and, when a crime is committed on board a British ship, it is within 
the jurisdiction of the Admiralty Court, and therefore of the Central Criminal 
Court, and the offender is as amenable to British law as if he had stood on 
the Isle of Wight and committed the crime. Two English and two American 
cases decide that a crime committed on board a British vessel in a river like the 
one in question, where there is the flux and reflux of the tide, and wherein 
great ships do hover, is within the jurisdiction of the Admiralty Court; and 
that is also the opinion expressed in Kent's Commentaries. The only effect of the 
ship being within the ambit of French territory is that there might have been con¬ 
current jurisdiction had the French claimed it. . . . 

[Concurring opinions of Channell, B., Blackburn, J., and Lush, J., omitted.] 

Conviction affirmed. 


Regina v. Leslie 

Great Britain, Court of Criminal Appeal, 1860 
8 Cox's Criminal Cases, 269 

Case reserved by Watson, B., at the Christmas Assizes at Liverpool. 

The prisoner was the master of the British ship Louisa Bra^inton, and the 
charge against him was for the false imprisonment of several Chilian subjects 
during a voyage from Valparaiso to Liverpool. 

These persons having been ordered to be banished from Chili by the Gov¬ 
ernment of that country, were brought by force, guarded by soldiers of that 
state, on board the ship, whence the prisoner, under a contract (a copy ac¬ 
companies this case) with the Chilian Government, carried and conveyed these 
Chilian subjects to Liverpool. 

On this evidence I [Watson, B.] directed a verdict of guilty, reserving the 
question of law, whether or not the defendant was liable to an indictment in 
this country, under the circumstances, for the opinion of this court. . . . 

Erle, C.J. In this case the question is, whether a conviction for false im¬ 
prisonment can be sustained upon the following facts: The prosecutor and 
others being in Chili, and subjects of that state, were banished by the Govern¬ 
ment from Chili to England. The defendant, being master of an English mer¬ 
chant vessel lying in the territorial waters of Chili, near Valparaiso, contracted 
with that Government to take the prosecutor and his companions from Val¬ 
paraiso to Liverpool, and they were accordingly brought on board the defend- 
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ant’s vessel by the officers of the Government, and carried to Liverpool by the 
defendant under his contract. Then can the conviction be sustained for that 
which was done in Chilian waters? We answer, no. We assume that in Chili the 
act of Government towards its subjects was lawful; and although an English ship 
in some respects carries with it the laws of her country in the territorial waters 
of a foreign state, yet in other respects it is subject to the laws of that state as 
to acts done to the subjects thereof. We assume that the Government could 
justify all that it did within its own territory, and we think it follows that the 
defendant can justify all that he did there as agent for the Government, and 
under its authority. In Dohree v. Napier, 2 Bing. N.C. 781, the defendant, on 
behalf of the Queen of Portugal, seized the plaintiffs vessel for violating a 
blockade of a Portuguese port in the time of war. The plaintiff brought trespass, 
and judgment was for the defendant, because the Queen of Portugal in her own 
territory had a right to seize the vessel and to employ whom she would to make 
the seizure, and therefore the defendant, although an Englishman, seizing an 
English vessel, could justify the act under the employment of the Queen. We 
think that the acts of the defendant in Chili become lawful on the same principle, 
and arc therefore no ground for the conviction. 

The further question remains, can the conviction be sustained for that which 
was done out of the Chilian territory? and we think that it can. It is clear that 
an English ship on the high seas, out of any foreign territory, is subject to the 
laws of England, and persons, whether foreign or English, on board such ship 
are as much amenable to English law as they would be on English soil. In A’cg. 
v. Satiler, 1 Cox Crim. Cas. 431, this principle was acted on so as to make the 
prisoner, a foreigner, responsible for murder on board an English ship at sea. 
The same principle has been laid down by foreign writers on international law, 
among which it is enough to cite Ortolan sur la Diplomatie cle la Mer, liw 2, 
cap, 13. The Merchant Shipping Act (17 & 18 Viet. c. 104, § 267), makes the 
master and seamen of a British ship responsible for all offences against property 
or person, committed on the seas out of Her Majesty’s dominions, as if they had 
been committed within the jurisdiction of the Admiralty of England. Such being 
the law, if the act of the defendant amounted to a false imprisonment, he was 
liable to be convicted. Now, as the contract of the defendant was to receive the 
prosecutor and the others as prisoners on board his ship, and to take them 
without their consent over the sea to England, although he was justified in first 
receiving them in Chili, yet that justification ceased when he passed the line 
of Chilian jurisdiction, and after that it was a wrong which was intentionally 
planned and executed in pursuance of the contract, amounting in law to a 
false imprisonment. It may be that transportation to England is lawful by the 
law of Chili, and that a Chilian ship might so lawfully transport Chilian subjects, 
but for an English ship the laws of Chili out of the state are powerless, and the 
lawfulness of the acts must be tried by English law. For these reasons, to the 
extent above mentioned, the conviction is affirmed.^ 

-[Ed.: Cf. R. v. Secretary of State for Foreign Affairs et al.. Ex parte Greenberg et 
al. [1947] 2 All Eng. L.R. 550, in which Jewish immigrants, illegally seeking entry into 
Palestine, were deported on British vessels by order of the Palestine authorities and, on 
the basis of Regina v. Leslie, contended that their detention on British vessels had become 
unlawful once the vessels had passed the Palestine three-mile limit and were on the high 
seas. The British Vacation Court distinguished Regina v. Leslie on the ground that, al¬ 
though the bargain made by the Chilean Government in that ca.se had no extraterritorial 
effect, “it does not follow that the deportation order [of the Palestine Government] has 
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United States v. Flores 
United States, Supreme Court, 1933 
289 U.S. J37 

Stone, J. By indictment found in the District Court for Eastern Pennsylvania 
it was charged that appellee, a citizen of the United States, murdered another 
citizen of the United States upon the S.S. Padnsay, an American vessel, while 
at anchor in the Port of Matadi, in the Belgian Congo, a place subject to the 
sovereignty of the Kingdom of Belgium, and that appellee, after the commission 
of the crime, was first brought into the Port of Philadelphia, a place within the 
territorial jurisdiction of the District Court. By stipulation it was conceded, as 
though staled in a bill of particulars, that the Padnsay, at the time of the offense 
charged, was unloading, being attached to the shore by cables, at a point 250 
miles inland from the mouth of the Congo River. 

The District Court, following its earlier decision in United States v. Mathnes, 
21 F. (2d) 533, affirmed (C.C.A.) 27 F". (2d) 518, sustained a demurrer to 
the indictment and discharged the prisoner on the ground that the court was 
without jurisdiction to try the olTense charged. . . . [3 F. Supp. 134. The 
United States appealed.] 

Sections 273 and 275 of the Criminal Code, 18 U.S.C. § § 452, 454, define 
murder and fix its punishment. Section 272 upon the construction of which the 
court below rested its decision, makes punishable offenses defined by other 
sections of the Criminal Code, among other cases, “when committed within the 
admiralty and maritime jurisdiction of the United Stales and out of the jurisdic¬ 
tion of any particular state on board any vessel belonging in w hole or in part to 
the United Stales'’ or any of its nationals. And by section 41 of the Judicial Code, 
28 U.S.C. S102, venue to try offenses “conimilted upon the high seas, or else¬ 
where out of the jurisdiction of any particular state or district,” is “in the district 
where the offender is found, or into which he is first brought.” As the offense 
charged here was committed on board a vessel lying outside the territorial juris¬ 
diction of a stale, see Wynne v. United States, 217 U.S. 234; United States v. 
Rodgers, 150 U.S. 249, 265, and within that of a foreign sovereignty, the court 
below w'as without jurisdiction to try and punish the offense unless it was within 
the admiralty and maritime jurisdiction of the United States. . . . 

The criminal jurisdiction of the United States is wholly statutory, sec United 
States V. Hudson, 1 Crunch, 32, but it has never been doubted that the grant of 
admiralty and maritime jurisdiction to the federal government includes the 
legislative power to define and punish crimes committed upon vessels lying in 
navigable waters of the United States. From the very organization of the govem- 

no extraterritorial effect” and that the court must attribute to the deportation order “such 
extraterritorial effect as is necessary to make a deportation effective.” On this and other 
grounds motions for a writ of habeas corpus were denied. 

Quaere, whether the attribution of extraterritorial effect to the deportation order of 
a foreign State depends upon the law of the flag-State or upon international law?] 
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ment, and without intermission, Congress has also asserted the power, analogous 
to that exercised by English courts of admiralty, to punish crimes committed on 
vessels of the United States while on the high seas or on navigable waters not 
within the territorial jurisdiction of a state. The Act of April 30, 1790, c. 9, §8, 
1 Stat. 112, 113, provided for the punishment of murder committed “upon the 
high seas, or in any river, haven, basin or bay, out of the jurisdiction of any par¬ 
ticular state,” and provided for the trial of the olTender in the district where he 
might be apprehended or "Into which he may first be brought.” . . . 

The Act of March 3, 1825, c. 65, 4 Stat. 115, provided for the punishment 

of any person committing murder “upon the high seas, or in any arm of the 
sea, or in any river, haven, creek, basin or bay, within the admiralty and mari¬ 
time jurisdiction of the United Slates and out of the jurisdiction of any particular 
state,” and section 22 provided for the punishment of assault with a dangerous 
weapon, committed under similar circumstances. . . . 

As the offense charged here appears to have been committed on an American 
vessel while discharging cargo in port, the jurisdiction is not affected by the 
fact that she was then at a point on the Congo remote from the sea, where it docs 
not affirmatively appear that the water is salt or tidal. On this point also United 
States V. Rodgers, 150 U.S. 249, 264, is controlling, for there the offense com¬ 
mitted within a foreign territorial jurisdiction was upon non-tidal fresh water. 

The appellee insists that even though Congress has power to define and 
punish crimes on American vessels in foreign waters, it has not done so by the 
present statute, since the criminal jurisdiction of the United States is based upon 
the territorial principle and the statute cannot rightly be interpreted to be a 
departure from that principle. But the language of the statute making it appli¬ 
cable to offenses committed on an American vessel outside the jurisdiction of 
a state “within the admiralty and maritime jurisdiction of the United States” 
is broad enough to include crimes in the territorial waters of a foreign sover¬ 
eignty. For Congress, by incorporating in the statute the very language of the 
constitutional grant of power, has made its exercise of the power coextensive 
with the grant. C/. The Hine v. Trevor, 4 Wall. 555. 

It is true that the criminal jurisdiction of the United States is in general based 
on the territorial principle, and criminal statutes of the United Slates are not 
by implication given an extraterritorial effect. United States v. Bowman, 260 
U.S. 94, 98, compare Blackmer v. United States, 284 U.S. 421. But that princi¬ 
ple has never been thought to be applicable to a merchant vessel which, for 
purposes of the jurisdiction of the courts of the sovereignty whose flag it flies to 
punish crimes committed upon it, is deemed to be a part of the territory of that 
sovereignty, and not to lose that character when in navigable waters within 
the territorial limits of another sovereignty. . . . Subject to the right of the 
territorial sovereignly to assert jurisdiction over offenses disturbing the peace 
of the port, it has been supported by writers on international law, and has been 
recognized by France, Belgium, and other Continental countries, as well as by 
England and the United States. See Moore, Digest, II, 287, 297; Fiore, Interna¬ 
tional Law Codified, translated by E. M. Borchard, 192, 193; Wheaton, Inter¬ 
national Law, I, 245; Hall, International Law (8th ed.), 253-258; Jessup, The 
Law of Territorial Waters, 144-193. 

In view of the wide recognition of this principle of extraterritorial jurisdiction 
over crimes committed on merchant vessels and its explicit adoption in United 
States V. Rodgers, supra, we cannot say that the language of the present statute 
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punishing offenses on United States vessels out of the jurisdiction of a state, 
“when committed within the admiralty and maritime jurisdiction of the United 
States,” was not intended to give effect to it. If the meaning of the statute were 
doubtful, the doubt would be resolved by the report on these sections by the 
Special Joint Committee on the Revision of the Laws, 60lh Congress, 1st Scss., 
Rep. 10, part 1, p. 10, in which it was pointed out that the jurisdiction extends 
to vessels of the United States when on navigable waters within the limits of a 
foreign State, and “all cases arising on board such vessels while on any such 
waters, are clearly cases within the admiralty and maritime jurisdiction of the 
United States.” . . . 

In the absence of any controlling treaty provision, and any assertion of 
jurisdiction by the territorial sovereign, it is the duty of the courts of the United 
States to apply to offenses committed by its citizens on vessels Hying its flag, its 
own statutes, interpreted in the light of recognized principles of international 
law. So applied the indictment here sufficiently charges an offense w'ithin the 
admiralty and maritime jurisdiction of the United States and the judgment 
below must be 

Reversed. 


Ei)iTt>R’s Noth: Jurisdiction over National Vessels. In 1879 Secretary of State 
William Evarts wrote: “No principle of public law is better understood nor 
more universally recognized than that merchant ves.scls on the high seas are 
under the jurisdiction of the nation to which they belong. . . . The merchant 
ship, while on the high seas, is, as the ship of war is cvcryw'here, a part of the 
territory of the nation to which .she belongs.” Moore, Digest, I, 933. On the 
fiction that the merchant vessel on the high seas is a floating portion of the 
territory of the vStatc whose national character it possesses, consult Gidel, 1, 
239 ff.; A. N. Sack, “The Doctrine of Ouasi-Territoriality of Vessels and the 
Admiralty Jurisdiction over Crimes Commilled on Board National Vessels in 
Foreign Ports,” 12 New York Univ. L.Q.R. (1934-35), 628-645; 13 id. 
43-70. In Scliarrenher^ v. Dollar Steamship Co.. 245 U.S. 122, 127 (1917), the 
U.S. Supreme Court held, in effect, that importation of contract laborers on to a 
vessel of American registry was not importation into the United States, the 
Court observing: “It is, of course, true that for the purposes of jurisdiction a 
ship, even on the high seas, is often said to be a part of the territory of the 
nation whose flag it flies. But in the physical sense this expression is ob¬ 
viously figurative (Moore, Digest, I, §174), and to expand the doctrine to the 
extent of treating seamen employed on such a ship as working in the country of 
its registry is quite impossible.” Cf. Canard S.S. Co. v. Mellon, 262 U.S. 100 
(1923), and below, p. 349. In WongOckJee v. Weedin, 24 F. 2d 962 (1928), 
a Chinese subject who had been granted a visa as a “minor son” of a treaty 
merchant lawfully domiciled in the United States became 21 years of age one 
day before the American vessel on which he was travelling reached Seattle. 
He was refused entry as no longer a minor. In aftirming judgment for his ex¬ 
clusion, the court observed: “And neither any treaty nor statute suggests the 
notion that, upon boarding an American vessel, either in foreign waters or upon 
the high seas, an alien is deemed to have entered the United States.” In Lam 
Mow V. Nagle, 24 F. 2d 316 (1928), it was held that a child born on a merchant 
vessel of American registry on the high seas of Chinese subjects domiciled in 
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the United States, to which they were returning at the time of his birth, was 
not a citizen of the United States, such birth on a vessel of American registry 
on the high seas not being birth “in the United States" within the meaning of 
the Constitution. In Rex v. Gordon-Finlay son, [I94I| 1 K.B. 171, Annual 
Digest, 1941-42, Case No. 67, the King's Bench Division of the British High 
Court held, in cITect, that a crime committed by a British army ohicer on a 
British vessel on the high seas could not be regarded as having been committed 
in the United Kingdom (for the purposes of a statute exempting certain crimes 
committed in the United Kingdom from court martial procedure). The Court 
admitted that “the jurisdiction of British Courts not only applies in England 
but applies to persons on a British ship ... on the high seas," but doubted 
whether any British judge had “ever intended to lay down that a British ship on 
the high seas was a piece of England.” Sec also Aderhold v. Mencfee ( 1933), 
67 F. 2d 345, Annual Digest, 1933—34, Case No. 88. 

By well-established principles of international law, a State has jurisdiction— 
i. e., is entitled to establish the law and to exercise authority—over its vessels, 
and acts occurring on board, whether the vessel is in its territorial waters, on the 
high seas, or, with exceptions, in foreign territorial or national waters. Sec Har¬ 
vard Research, Jurisdiction with Respect to Crime (1935), 508-5 19; Gidel, I, 
235 ff. See The Lotus, above, pp. 3 IT. In Maul v. United States (1927), 274 U.S. 
501, 511, the Supreme Court upheld the seizure by the U.S. Coast Guard of an 
American vessel thirty-four miles at sea for violation of the revenue laws, saying 
in part that every nation having vessels on the high .seas “has power to regulate 
them and also to seize them for a violation of its laws.” Sec also Croft v. Dunphy, 
[1933] A.C. 156, Annual Digest, 1931-32, Case No. 82; Mason v. The King, 
[1935] 2 D.L.R. 161, [1935] 4 D.L.R. 313, Annual Digest, 1935-37, Case No. 
111 . 

Jurisdiction over national vessels in foreign waters is concurrent with the 
jurisdiction of the coastal State and is not exclusive. Although international 
law permits a State to authorize its courts to assume competence over acts 
committed on its national vessels in foreign territorial waters, the exercise of 
jurisdiction may in certain cases yield to jurisdiction asserted by the coastal 
State. See below, pp. 351 IT. In Public Prosecutor v. Tarasco (1930), Annual 
Digest, 1929-30, Case No. 67, Tarasco, a fireman on an Italian merchant vessel 
anchored in a Spanish port made insulting remarks, in the presence of other 
members of the crew, about the Head of the Italian Government. On the return 
of the vessel to an Italian port, he was arrested and convicted of a violation of 
Italian law. The Italian Court of Cassation said, in part: “In regard to crimes 
committed on vessels which are in the territorial waters of a foreign Stale, writ¬ 
ers and jurisprudence have for a long time accepted the distinction between 
. . . acts committed on board .ship by members of the crew, the effect of 
which is confined to the ship, and acts which disturb the public order or involve 
the private rights of the foreign State. ... In regard to the former category 
. . . the competence of the national courts remains intact, since the authority 
of the State follows merchant vessels according to the principle that the flag 
governs the ship in the relations of members of the crew.” See also dicta in U.S, 
v. Flores and Regina v. Anderson, above, and citations in Harvard Research, 
loc, cit., 513-515. Although “many States, including perhaps the most impor¬ 
tant maritime countries, assert in the broadest terms a competence with respect 
to crimes committed on their vessels, both public and private, whether on the 
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high seas or in foreign territorial waters,” other States limit the competence 
of their courts over their national ships in foreign territorial waters ‘'to crimes 
which do not disturb the tranquillity of the foreign port, or to crimes committed 
by persons who are members of the ship’s personnel or passenger list, leaving 
jurisdietion in other cases exclusively to the littoral State.” Harvard Research, 
loc. cit., 5 12-513. 

On the law governing acts aboard a vessel on the high seas or in foreign terri¬ 
torial waters, see Gustavus H. Robinson, Handbook of Admiralty Law in the 
United States (1939) 234-243; Hackworlh, II, 710-724; Ricnow, op. cit., 
189-213. In Radovcic v. The Princ Pavle (1942), 45 F. Supp. 15, Annual 
Diitest, 1941-42, Case No. 45, a U.S. District Court (S.D.N.Y.) dismissed a 
libel brought by a Yugoslav citizen against a Yugoslav vessel to recover damages 
for personal injuries sustained while libellant was a seaman on the vessel on 
the high seas and allegedly due to the unseaworthiness of the vessel. The Court 
thought the evidence would justify a finding of unseaworthiness but stated: 
“I'here can be no doubt that the law' which governs the liability of the defendant 
is the law of Yugoslavia, the accident happening under its flag, upon a vessel 
and to a citizen of that country. A merchant ship on the high seas is of the 
country whose flag she flics, and the law of the flag applies to the right of action 
which arose on those seas. Jurisdiction and the laws of the nation accompany 
the ship not only over the high seas but everywhere cl.se she may be water¬ 
borne,” quoting, in part, IJ.S. Shipping Board Emergency Fleet Corporation 
v. Greenwald (1927), 16 F^. 2d 948. See, for marrias^e on the high seas, Fisher 
V. Fisher (1929), 250 N.Y. 313; Hackworth, II, 371^-374. 

111. JURISDICTION OVER FOREIGN VESSELS IN NATIONAL WATERS 

Wildenhus’ Case 

United States, Supreme Court, 1887 
120 U.S. 1 


Appeal from the Circuit Court of the United States for the District of New 
Jersey. [28 F. 924.] 

This appeal brought up an application made to the Circuit Court of the 
United States for the District of New Jersey, by Charles Mali, the "Consul of 
His Majesty the King of the Belgians, for the Stales of New York and New 
Jersey, in the United States,” for him.self, as such consul, "and in behalf of one 
Joseph Wildenhus, one Gionviennie Gobnbosich, and John J. Ostenmeyer,” 
for the release, upon a writ of habeas corpus, of Wildenhus, Gobnbosich, and 
Ostenmeyer from the custody of the keeper of the common jail of Hudson 
county, New Jersey, and their delivery to the consul, "to be dealt with according 
to the law of Belgium.” The facts on which the application rests are thus stated 
in the petition for the writ: 



342 


JURISDICTION ON THE HIGH SEAS 


Second. That on or about the sixth day of October, 1886, on board the Belgian 
steamship Noordkmd, there occurred an affray between the said Joseph Wildenhus 
and one Fijens, wherein and whereby it is charged that the said Wildenhus stabbed 
with a knife and inflicted upon the said Fijens a mortal wound, of which he after¬ 
wards died. 

Third. That the said Wildenhus is a subject of the kingdom of Belgium, and has 
his domicile therein, and is one of the crew of the said steamship Noordland, and 
was such when the said affray occurred. 

Fourth. That the said Fijens was also a subject of Belgium, and had his domicile 
and residence therein, and at the time of the said affray, as well as at the time of 
his subsequent deathu v^as one of the crew of the said steamship. 

Fifth. That, at the lime said affray occurred, the said steamship Noordland was 
lying moored at the dock of the port of Jersey City, in said slate of New Jersey. 

Si.xth. I hat the said affray occurred and ended wholly below the deck of the 
said steamship, and that the tranquillity of the said port of Jersey City was in no¬ 
wise disturbed or endangered thereby. 

Seventh. That said affray occurred in the presence of several witnesses, all of 
whom were and still are of the crew of the said vessel, and that no other person 
or persons except those of the crew of said vessel were present or near by. 

Fighth. Your petitioner therefore respectfully shows unto this honorable court 
that the said affray occurred outside of the jurisdiction of the said slate of New 
Jersey. 

Ninth. But, notwithstanding the foregoing facts, your petitioner respectfully 
further shows that the police authorities of Jersey City, in said state of New Jersey, 
have arrested the said Joseph Wildenhus, and also the said Gionviennie Gobnbo- 
sich and John J. O.stenmeyer, of the crew' of the said vcs.scl (one of whom is a 
quartermaster thereof), and that said Joseph Wildenhus has been committed by a 
police magistrate, acting under the authority of the said state, to the common jail 
of the county of Hudson, on a charge of an indictable offense under the laws of 
the said state of New Jersey, and is now held in confinement by the keeper of the 
said jail, and that the others of the said crew, arrested as aforesaid, arc also de¬ 
tained in custody and confinement as witnesses to testify in such proceedings as 
may hereafter be had against the said Wildenhus. 

Articles 8, 9, and 10 of the royal decree of the king of the Belgians, made 
on the eleventh of March, 1857, relating to consuls and consular jurisdiction, 
are as follows; 

Art. 8 . Our consuls have the right of discipline on Belgian merchant vessels in 
all the ports and harbors of their district. In matters of offenses or crimes they are 
to make the examination conformably to the instructions of the disciplinary and 
penal code of the merchant service. They are to claim, according to the terms of 
the conventions and laws in force, the assistance of the local authorities for the 
arrest and taking on board of deserting seamen. 

Art. 9. Except in the case where the peace of the port shall have been compro¬ 
mised by the occurrence, the consul shall protest against every attempt that the 
local authority may make to take cognizance of crimes or offenses committed on 
board of a Belgian vessel by one of the ship's company towards one, either of the 
same company, or of the company of another Belgian vessel. He shall take the 
proper steps to have the cognizance of the case turned over to him, in order that 
it be ultimately tried according to Belgian laws. 

Art. 10. When men belonging to the company of a Belgian vessel shall be guilty 
of offenses or crimes out of the ship, or even on board the ship, but against persons 
not of the company, the consul shall, if the local authority arrests or prosecutes 
them, take the necessary steps to have the Belgians so arrested treated with hu¬ 
manity, defended, and tried impartially. 
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The application in this case was made under the authority of these articles. 

Article 11 of a convention between the United States and Belgium “con¬ 
cerning the rights, privileges, and immunities of consular oUicers,” concluded 
March 9, 1880, and proclaimed by the president of the United States, March 
1, 1881 (21 StaL 776, 781), is as follows: 

The respective consuls general, consuls, vice-consuls, and consular agents shall 
have exclusive charge of the internal order of the merchant vessels of their nation, 
and shall alone take cognizance of all differences which may arise, either at sea or 
in port, between the captains, officers, and crews, without exception, particularly 
with reference to the adjustment of wages and the execution of contracts. I'he local 
authorities shall not interfere, except when the disorder that has arisen is of such 
a nature as to disturb tranquillity and public order on shore or in the port, or when 
a person of the country, or not belonging to the crew, shall be concerned therein. 
In all other cases, the aforesaid authorities shall confine themselves to lending aid 
to the consuls and vice-consuls or consular agents, if they are requested by them to 
do so, in causing the arrest and imprisonment of any person whose name is in¬ 
scribed on the crew list, whenever, for any cause, the said officers shall think proper. 

The claim of the consul is that, by the law of nations and the provisions 
of this treaty, the offense with which Wildenhiis has been charged is “solely 
cognizable by the authority of the laws of the kingdom of Belgium,” and that 
the slate of New Jersey is without jurisdiction in the premises. The circuit court 
refused to deliver the prisoners to the consul, and remanded them to the custody 
of the jailer. 28 F. 924. To reverse that decision this appeal was taken. . . . 

Waite, C.J. By sections 751 and 753 of the Revised Statutes the courts 
of the United States have power to issue writs of habeas corpus which shall 
extend to prisoners in jail when they are in “custody in violation of the con¬ 
stitution or a law or treaty of the United States,” and the question we have to 
consider is whether these prisoners are held in violation of the provisions of 
the existing treaty between the United States and Belgium. 

It is part of the law of civilized nations that, when a merchant vessel of one 
country enters the ports of another for the purposes of trade, it subjects itself 
to the law of the place to which it goes, unless, by treaty or otherwise, the two 
countries have come to some different understanding or agreement; for, as was 
said by Chief Justice Marshall in llie Exchanf^e, 1 Crunch, 144: “It would be 
obviously inconvenient and dangerous to .society, and would subject the laws to 
continual infraction, and the government to degradation, if such . . . mer¬ 
chants did not owe temporary and local allegiance, and were not amenable to 
the jurisdiction of the country.” . . . 

From experience, however, it was found long ago that it would be bene¬ 
ficial to commerce if the local government would abstain from interfering with 
the internal discipline of "he ship, and the general regulation of the rights and 
duties of the officers and crew towards the vessel, or among themselves. And 
so by comity it came to be generally understood among civilized nations that 
all matters of discipline, and all things done on board, which affected only the 
vessel, or those belonging to her, and did not involve the peace or dignity of the 
country, or the tranquillity of the port, should be left by the local government 
to be dealt with by the authorities of the nation to which the vessel belonged as 
the laws of that nation, or the interests of its commerce should require. But, 
if crimes are committed on board of a character to disturb the peace and tran¬ 
quillity of the country to which the vessel has been brought, the offenders have 
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never, by comity or usage, been entitled to any exemption from the operation of 
the local laws for their punishment, if the local tribunals sec fit to assert their 
authority. Such being the general public law on this subject, treaties and con¬ 
ventions have been entered into by nations having commercial intercourse, the 
purpose of w hich w as to settle and define the rights and duties of the contracting 
parties with respect to each other in these particulars, and thus prevent the in¬ 
convenience that might arise from attempts to exercise conflicting jurisdic¬ 
tions. . . . 

The form of the precision found in the present convention with Belgium first 
appeared in a convention with Austria concluded in 1870, art. II (17 Stat. 
827), and it is found now in substantially the same language in all the treaties 
and conventions which have since been entered into by the United States on 
the same subject. . . . 

It thus appears that at first provision was made only for giving consuls police 
authority over the interior of the ship, and jurisdiction in civil matters arising 
out of disputes or differences on board; that is to say, between those belonging 
to the vessel. Under this police authority the duties of the consuls were evidently 
confined to the maintenance of order and discipline on board. This gave them 
no power to punish for crimes against the peace of the country. In fact, they 
were expressly prohibited from interfering with the local police in matters of 
that kind. . . . 

In the next conventions consuls were simply made judges and arbitrators to 
settle and adjust dilTcrcnces between those on board. This clearly related to 
such differences between those belonging to the vessel as are capable of adjust¬ 
ment and .settlement by judicial decision or by arbitration, for it simply made 
the consuls judges or arbitrators in such matters. That would of itself exclude 
all idea of punishmenl for crimes against the state which affected the peace and 
tranquillity of the port; but, to prevent all doubt on this subject, it was expressly 
provided that it should not apply to differences of that character. 

Next came a form of convention which in terms gave the consuls authority 
to cause proper order to be maintained on board, and to decide disputes be¬ 
tween the officers and crew, but allowed the local authorities to interfere if the 
disorders taking place on board were of such a nature as to disturb the public 
tranquillity, and that is substantially all there is in the convention with Belgium 
which we have now to consider. This treaty is the law which now governs the 
conduct of the United States and Belgium towards each other in this particular. 
Each nation has granted to the other such local jurisdiction within its own 
dominion as may be necessary to maintain order on board a merchant vessel, 
but has reserved to itself the right to interfere if the disorder on board is of a 
nature to disturb the public tranquillity. 

The treaty is part of the supreme law of the United States, and has the same 
force and effect in New Jersey that it is entitled to elsewhere. If it gives the con¬ 
sul of Belgium exclusive jurisdiction over the offense which it is alleged has 
been committed within the territory of New Jersey, we see no rca.son why he 
may not enforce his rights under the treaty by writ of habeas corpus in any 
proper court of the United States. This being the case, the only important ques¬ 
tion left for our determination is whether the thing which has been done—the 
disorder that has arisen—on board this vessel is of a nature to disturb the 
public peace, or, as some writers term it, the '‘public repose,” of the people 
who look to the state of New Jersey for their protection. If the thing done— 
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“the disorder,” as it is called in the treaty—is of a character to affect those on 
shore or in the port when it becomes known, the fact that only those on the 
ship saw it when it was done, is a matter of no moment. Those who arc not on 
the vessel pay no special attention to the mere disputes or quarrels of the sea¬ 
men while on board, whether they occur under deck or above. Neither do they, 
as a rule, care for anything done on board which relates only to the discipline 
of the ship, or to the preservation of order and authority. Not so, however, 
with crimes which from their gravity awaken a public interest as soon as they 
become known, and especially those of a character which every civilized nation 
considers itself bound to provide a severe punishment for when committed 
within its own jurisdiction. In such cases inquiry is certain to be instituted at 
once to ascertain how or why the thing was done, and the popular excitement 
rises or falls as the news spreads, and the facts become known. It is not alone 
the publicity of the act, or the noise and clamor which attends it, that fixes the 
nature of the crime, but the act itself. If that is of a character to awaken public 
interest when it becomes known, it is a “disorder,” the nature of which is to 
affect the community at large, and consequently to invoke the power of the local 
government whose people have been disturbed by what was done. The very 
nature of such an act is to disturb the quiet of a peaceful community, and to 
create, in the language of the treaty, a “disorder” which will “disturb tranquillity 
and public order on shore or in the port.” The principle which governs the whole 
matter is this: Disorders which disturb only the peace of the ship or those on 
board are to be dealt with exclusively by the sovereignty of the home of the 
ship, but those which disturb the public peace may be suppressed, and, if need 
be, the olTenders punished, by the proper authorities of the local jurisdiction. 
It may not be easy at all times to determine to which of the tw^o jurisdictions a 
particular act of disorder belongs. Much will undoubtedly depend on the attend¬ 
ing circumstances of the particular case, but all must concede that felonious 
homicide is a subject for the local jurisdiction; and that, if the proper authorities 
are proceeding w'ith the case in a regular way, the consul has no right to interfere 
to prevent it. That, according to the petition for the habeas corpus, is this case. 

This is fully in accord with the practice in France, where the government has 
been quite as liberal towards foreign nations in this particular as any other, 
and where, as we have seen in the cases of The Sally and The Newton, by a 
decree of the Council of State, representing the political department of the 
government, the French courts were prevented from exercising jurisdiction. 
But afterwards, in 1859, in the Case of Jally, the mate of an American merchant¬ 
man, who had killed one of the crew and severely wounded another on board 
the ship in the port of Havre, the Court of Cassation, the highest judicial 
tribunal of France, upon full consideration, held, while the convention of 1853 
was in force, that the French courts had rightful jurisdiction, for reasons which 
sufficiently appear in the following extract from its judgment: “Considering 
that it is a principle of the law of nations that every state has jurisdiction 
throughout its territory; considering that, by the terms of article 3 of the Code 
Napoleon, the laws of police and safety bind all those who inhabit French terri¬ 
tory, and that consequently foreigners, even transeuntes, find themselves sub¬ 
ject to those laws; considering that merchant vessels entering the port of a 
nation other than that to which they belong cannot be withd^rawn from the 
territorial jurisdiction, in any case in which the interest of the state of which that 
port forms part finds itself concerned, without danger to the good order and to 
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the dignity of the government; considering that every state is interested in the 
repression of* crimes and offenses that may be committed in the ports of its 
territory, not only by the men of the ship's company of a foreign merchant vessel 
towards men not forming part of that company, but even by men of the ship's 
company among themselves, whenever the act is of a nature to compromise the 
tranquillity of the port, or the intervention of the local authority is invoked, or 
the act constitutes a crime by common law [droit commun, the law common 
to all civilized nations,] the gravity of which does not permit any nation to leave 
it unpunished, without impugning its rights of jurisdictional and territorial sov¬ 
ereignty, because that crime is in itself the most manifest as well as the most 
flagrant violation of the laws which it is the duty of every nation to cause to 
be respected in all parts of its territory." 1 Ortolan, Diplomatic de la Mcr (4th 
ed.), 455, 456; Sirey (N.S.) 1859, p. 189. 

The judgment of the Circuit Court is affirmed. 

♦♦♦♦♦♦♦♦♦♦♦♦ 

The Legal Status of the Territorial Sea 

Annex to the Final Act of The Hague Conference 
FOR THE Codification of International Law, 1930 

League Doc. 1930. V. 7, p. 15 ^ 

Article L The territory of a Stale includes a belt of sea described in this Con¬ 
vention as the territorial sea. 

Sovereignty over this belt i.s exercised subject to the conditions prescribed 
by the present Convention and the other rules of international law. 

Article 2. The territory of a Coastal State includes also the air space above 
the territorial sea. as well as the bed of the sea, and the subsoil. 

Nothing in the present Convention prejudices any conventions or other rules 
of international law relating to the exercise of sovereignty in these domains. 

Article “Passage" means navigation through the territorial sea for the 
purpose either of traversing that sea without entering inland waters, or of pro¬ 
ceeding to inland waters, or of making for the high sea from inland waters. 

Passage is not innocent when a vessel makes use of the territorial sea of a 
Coastal State for the purpose of doing any act prejudicial to the security, to 
the public policy or to the fiscal interests of that State. 

Passage includes stopping and anchoring, but in so far only as the same arc 
incidental to ordinary navigation or are rendered necessary by force majeure or 
by distress. 

Article 4, A Coastal State may put no obstacles in the way of the innocent 
passage of foreign vessels in the territorial sea. 

Submarine vessels shall navigate on the surface. 

Article 5. The right of passage does not prevent the Coastal State from 

^ [Ed.: This Draft was “provisionally approved” at The Hague. See above, p. 283. 
For a commentary on the Draft, see League Doc. 1930. V. 9, pp. 6 IT. {Report of the 
Second Committee),] 
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taking all necessary steps to protect itself in the territorial sea against any act 
prejudicial to the security, public policy or fiscal interests of the State, and, in 
the case of vessels proceeding to inland waters, against any breach of the condF 
tions to which the admissions of those vessels to those waters is subject. 

Article 6. Foreign vessels exercising the right of passage shall coFiiply with 
the laws and regulations enacted in conformity with international usage by the 
Coastal State, and, in particular, as regards; 

(a) the safety of traffic and the protection of channels and buoys; 

(b) the protection of the waters of the Coastal Slate against pollution of any 
kind caused by vessels; 

(c) the protection of the products of the territorial sea; 

(d) the rights of fishing, shooting and analogous rights belonging to the 
Coastal State. 

T he Coastal Stale may not, however, apply these rules or regulations in such 
a manner as to discriminate between foreign vessels of difi'crenl nationalities, 
nor, save in matters relating to fishing and shooting, between national vessels 
and foreign vessels. 

Article 7. No charge may be levied upon foreign vessels by reason only of 
their passage through the territorial sea. 

Charges may only be levied upon a foreign vessel passing through the terri¬ 
torial sea as payment for specific services rendered to the vessel. These charges 
shall be levied without discrimination. 

Article S, A Coastal State may not lake any steps on board a foreign vessel 
passing through the territorial sea to arrest any person or to conduct any in¬ 
vestigation by reason of any crime committed on board the vessel during its 
passage, save only in the following cases: 

(1) if the consequences of the crime extend beyond the vessel; or 

(2) if the crime is of a kind to disturb the peace of the country or the good 
order of the territorial sea; or 

(3) if the assistance of the local authorities has been requested by the cap- 
lain of the vessel or by the consul of the country w hose flag the vessel flies. 

The above provisions do not affect the right of the Coastal Stale to lake any 
steps authorised by its laws for the purpose of an arrest or investigation on board 
a foreign vessel in the inland waters of that State or lying in its territorial sea, 
or passing through the territorial sea after leaving the inland waters. 

The local authorities shall in all cases pay due regard to the interests of navi¬ 
gation when making an arrest on board a vessel. 

Article 9. A Coastal State may not arrest nor divert a foreign vessel passing 
through the territorial sea, for the purpose of exercising civil jurisdiction in 
relation to a person on board the vessel. A Coastal State may not levy execu¬ 
tion against or arrest the vessel for the purpose of any civil proceedings save 
only in respect of obligations or liabilities incurred by the vessel itself in the 
course of or for the purpose of its voyage through the waters of the Coastal 
State. 

The above provisions are without prejudice to the right of the Coastal State 
in accordance with its laws to levy execution against, or to arrest, a foreign 
vessel in the inland waters of the State or lying in the territorial sea, or passing 
through the territorial sea after leaving the inland waters of the State, for the 
purpose of any civil proceedings. 

Article JO. The provisions of the tw'o preceding Articles (Arts. 8 and 9) arc 
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without prejudice to the question of the treatment of vessels exclusively em¬ 
ployed in a governmental and non-commercial service, and of the persons on 
board such vessels. 

Article 11. The pursuit of a foreign vessel for an infringement of the laws 
and regulations of a Coastal State begun when the foreign vessel is within the 
inland waters or territorial sea of the State, may be continued outside the terri¬ 
torial sea so long as the pursuit has not been interrupted. The right of pursuit 
ceases as soon as the vessel which is pursued enters the territorial sea of its 
own country or of a third State. 

The pursuit shall only be deemed to have begun when the pursuing vessel 
has satisfied itself by bearings, sextant angles, or other like means that the 
pursued vessel or one of its boats is within the limits of the territorial sea, and 
has begun the pursuit by giving the signal to stop. The order to stop shall be 
given at a distance which enables it to be seen or heard by the other vessel. 

A capture on the high sea shall be notified without delay to the State whose 
flag the captured vessel flics. 

Article 12. As a general rule, a Coastal Stale will not forbid the passage of 
foreign warships in its territorial sea and will not require a previous authorisa¬ 
tion or notification. 

The Coastal State has the right to regulate the conditions of such pas.sagc. 

Submarines shall navigate on the surface. 

Article 13. If a foreign warship passing through the territorial sea docs not 
comply with the regulations of the Coastal State and disregards any request for 
compliance which may be brought to its notice, the Coastal State may require 
the warship to leave the territorial sea.'* 


Editor’.s Note: Jurisdiction over Foreign Private Vessels in National Waters. 

Right of Entry. The national waters of a State include its inland waters— 
such as ports, harbors, bays, rivers and lakes—and its territorial sea. Interna¬ 
tional law permits a State to exercise over its national waters that plenitude 
of competences sometimes described as sovereignty. See Gidcl, 11, 35. “In the 
absence of special agreement, no foreign State is entitled to claim for its mer¬ 
chant vessels a right of entrance, with respect to a particular port, analogous 
to that which might reasonably be as.scrted in relation to navigation along the 
marginal seas, or through a strait.” Hyde, I, 582. 

The Geneva Statute on the International Regime of Maritime Ports annexed 
to the Convention opened for signature December 9, 1923, provided by Article 
2 that, subject to reciprocity and a unilateral right of suspension in case of 
non-performance by any other party, “every Contracting State undertakes to 
grant the vessels of every other Contracting State equality of treatment with 
its own vessels, or those of any other State whatsoever, in the maritime ports 
situated under its sovereignty or authority, as regards freedom of access to the 
port, the use of the port, and the full enjoyment of the benefits as regards navi¬ 
gation and commercial operation which it affords to vessels, their cargoes and 
passengers.” 58 L. N.T.S. 287, 301, Hudson, International Legislation II, 1156, 
1163. For comment, see Gidel, II, 16-18, 48-58, 127-136. The Statute, which 

* [Ed.: See further, with reference to jurisdiction over foreign public vessels, above, 
pp. 304 flf., and below, p. 413 ff., 446 ff.] 
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excludes from its application the coastal trade and fishing and certain other 
vessels, was ratified by some twenty States. 

It is customary for States to conclude treaties establishing a right of entry 
in substantially the following terms, which arc taken from the Treaty of Friend¬ 
ship, Commerce and Consular Rights concluded between the United States 
and Germany on December 8, 1923: “Article VII. Between the territories of 
the High Contracting Parties there shall be freedom of commerce and naviga¬ 
tion. The nationals of each of the High Contracting Parties equally with those 
of the most favored nation, shall have liberty freely to come with their vessels 
and cargoes to all places, ports and waters of every kind within the territorial 
limits of the other w'hich are or may be open to foreign commerce and naviga¬ 
tion. Nothing in this treaty shall be construed to restrict the right of either 
High Contracting Party to impose, on such terms as it may see fit, prohibitions 
or restrictions of a sanitary character designed to protect human, animal or 
plant life, or regulations for the enforcement of police or revenue laws.'’ 44 
Slat. 2132, 2137. C/. Articles 19-22, 24 of U.S.-ltalian Treaty of Friendship, 
Commerce and Navigation of February 2, 1948, TJ.A.S,, 1965. 

Pursuant to the decision of the United States Supreme Court in Ciinard v. 
Mellon, 262 U.S. 100 (1923), the Department of State notified foreign govern¬ 
ments on May 3, 1923, “that it is unlawful for any vessel, cither foreign or 
domestic, to bring within the United States or within the territorial w'aters 
thereof any liquors whatever for beverage purposes.'’ US, For. ReL, 1923, 1, 
133. Diplomatic protests were made by the Governments of Spain, Great 
Britain, Belgium, Italy, Sweden, Portugal, Denmark, I'hc Netherlands, Norway, 
Mexico, and Panama. Id, 133-161. Although the protests were largely based 
upon a claim that by international comity a State should not exercise its un¬ 
questioned rights of jurisdiction over foreign private vessels admitted to its 
national waters except to restrain acts calculated to disturb public order and 
safety, the real question at issue was the right of the United States to prohibit 
the entry of foreign vessels laden w ith alcoholic beverages—a right which seems 
to be firmly grounded on international law. See Hyde, I, 578; Jessup, Territorial 
Waters, 211-238, esp. 219; Hackworlh, 1, 667 fi. 

Entry Subjects the Vessel to the Local Law. In Canard v. Mellon 262 U.S. 
100, 123-124 (1923) the Supreme Court, in holding that the National Prohibi¬ 
tion Act applied to foreign vessels, observed that “the statement sometimes 
made that a merchant ship is a part of the territory of the country whose flag 
she flics ... is a figure of speech, a metaphor . . . adding: “A merchant 
ship of one country voluntarily entering the territorial limits of another subjects 
herself to the jurisdiction of the latter. The jurisdiction attaches in virtue of 
her presence, just as with other objects within those limits. During her stay 
she is entitled to the protection of the laws of that place and correlatively is 
bound to yield obedience to them. Of course, the local sovereign may out of 
considerations of public policy choose to forego the exertion of its jurisdiction or 
to exert the same in only a limited way, but this is a matter resting solely in its 
discretion. . . .” The governing principle of international hiw is the subjection 
of the foreign private vessel to the local law, not, as is sometimes asserted, the 
immunity of the private vessel from that law. Gidel, II, 81, with extensive 
bibliography, 77-79; Jessup, op. cit., 191; L. Strisower, Note Doctrinale, 
Affaire da Creole, etc., de Lapradclle-Politis, Recueil des Arbitrages Interna- 
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tionaux, I, 712. This means, in general, that a State is entitled by international 
law to legislate on such matters as the importation of goods or persons, the 
levying of customs, cargo and tonnage duties, and the establishment of quaran¬ 
tine and pilotage regulations; to enforce such legislation and require the observ¬ 
ance of national laws by asserting authority over foreign vessels voluntarily in 
its national waters; and, through its courts, to exercise jurisdiction in civil and 
criminal matters. See Hyde, 1, 676-702, 735 IT.; Hackworth, II, 261-276, 208 
ff.; Gidel, II, 96 ff. By concluding bilateral treaties of commerce and navigation, 
many States have accepted reciprocal obligations to accord “national treat¬ 
ment” or “most-favored-nation treatment" to each others vessels with reference 
to such matters as cargo, tonnage, harbor, pilotage and quarantine duties. When, 
by sec. 34 of the Merchant Marine Act of 1920, 41 Stat. 988, 1007, Congress 
directed the President to terminate the provisions of thirty-two treaties restrict¬ 
ing the right of the United States to impose discriminatory tonnage duties on 
foreign vessels entering the United States and discriminatory customs duties on 
goods imported in foreign vessels. Presidents Wilson, Harding, and Coolidee 
declined to comply. See Hackworth, V, 322-328; Hyde. 11,^677-680; J. S. 
Reeves, 15 AJJ.L. (1921), 33; H. T. Kingsbury, /W., 39. E’xccptions estab¬ 
lished by treaty and customary international law (e. g., entry in distress), which 
are exceptions to the existence of jurisdiction, ditler in juridical nature from 
those situations where, in matters not affecting local interests. States voluntarily 
refrain from the exercise of jurisdiction. In the latter situation discretion to 
determine whether its interests arc alTectcd is by uniform international practice 
in the coastal State. Jessup, op. cit., 191-192; Gidel, II, 79 11., 86 IT., 137 ff., 
200-204. 

Criminal Jurisdiction. “The French system, as formulated in the celebrated 
Avis du Conseil d'Etat of November 20, 1806, while maintaining the same 
fundamental rule of subjection to the local jurisdiction, expressly renounces 
French jurisdiction over matters of internal discipline, and over crimes and 
offences committed on board by members of the crew, yet retains in reserve the 
right of the littoral State to intervene even in cases in the excepted class where 
persons are involved who are strangers to the vessel, or where the p?ace and 
good order of the port is actually compromised, or where the assistance of the 
local authorities is invoked.” A. H. Chartcris, “The Legal Position of Merchant¬ 
men in Foreign Ports and National Waters,” 1920-21 45-96, at 

46. “As a matter of practice, there seems to be little actual divergence between 
the action of American and British courts on the one hand and French and 
Italian courts on the other. In all countries the court customarily declines juris¬ 
diction when its interests are not affected, the difference being in the rationale 
of the decisions; the Anglo-American Courts are inclined to remark in all 
cases that their legal power to assert jurisdiction is clear, but that as a matter 
of discretion they decline to entertain the case; the courts of France and other 
countries prefer to rest their decision upon the ground that it is the invariable 
rule to leave to the ship itself and the authorities of the flag State matters which 
concern only the internal affairs of the vessel.” Jessup, op. cit., 192. For an 
analysis of the French system based on the /4v/.y of 1806, see Gidel, II, 86-87, 
200-249. He points out that alleged differences with the “English system” are 
overemphasized since French jurisprudence has interpreted the “tranquillity” 
test as not requiring an actual disturbance of the peace (id., 213-217; accord, 
Jessup, 147-154, 191-192); that it is erroneous to state that the French system 
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denies the existence of ihc coastal State’s jurisdiction, the real dilTerence being 
that the French system indicates in advance the situations in which the jurisdic¬ 
tion of the State will not be exercised, whereas the English system determines 
these questions ad hoc (Gidel, II, 204-205, 247); and that, despite widespread 
acceptance of the principles of the A vis of 1806 that jurisdiction will not ordi¬ 
narily be exercised over foreign vessels in port except (1) where the crime com¬ 
promises the tranquillity of the port, (2) where persons strangers to the vessel 
are involved, or (3) where the assistance of the local authorities is requested, 
no principle of international law limits the jurisdiction of the coastal State ex¬ 
clusively to these situations {id., 227-248). 

However, in order for the coastal State to exercise jurisdiction there must 
be some violation of the local law or authority to seize for extradition: infrac¬ 
tions of discipline on board which arc merely violations of the flag law are out¬ 
side the competence of the coastal State. Id., 200-203. Cf. Hyde, 1, 736: “Local 
authorities may go on board and arrest persons charged with the commission 
of olfenscs within the territorial limits of the State, whether on such vessels, or 
elsewhere. It is reasonable, however, to demand that an arrest should be in 
pursuance of the local law and based upon the issuance of a proper warrant. 
Thus in 13)21, the Department of State declared that the principle which ren¬ 
dered a foreign merchant vessel amenable to the jurisdiction of the country 
whose port it visited did ‘not, of course, mean that the local authorities are war¬ 
ranted in nialwing an arbitrary, unlawful, or forcible invasion of a foreign vessel 
or taking an\ action against any one on board that is not authorized by pro¬ 
visions of the local law.’ " See further, Hackworth, II, 224 fT.; Hyde, 1, 739 if. 

For American practice see Lansing to Spring-Rice. May 19, 1914, U.S. For. 
Rel, 1914, 308-316; Moore, Digest, II, 272-318; Hackworth, 11, 208-230; 
Hyde, I, 735-741. For the practice of other States see Jessup, 144-194; Gidel, 
II, 200-252, csp. 227 fT.; Chartcris, loc. cit.; Harvard Research, Territorial 
IVaters, 307-328; 1... van Praag, Juridiction et Droit International Public 
(1915), 509 IT.; id. Supplement (1935), 272 IT. 

The coastal State’s jurisdiction over foreign private vessels in its national 
waters is not exclusive, but is concurrent with the jurisdiction of the flag State. 
See Editor's Note on Jurisdiction over National Vessels, above, pp. 339 fT.; 
Hackworth, II, 214-217. The correct, but ambiguous, statement that jurisdic¬ 
tion is concurrent in such cases means that both States are competent under in¬ 
ternational law to exercise jurisdiction over acts committed by the vessel or by 
those on board in violation of their respective laws. In practice this means that 
the authorities of the coastal State usually have the first say. The vessel is within 
the territorial jurisdiction of the coastal State and that State is competent under 
international law to take or decline jurisdiction over an offence against its laws. 
Unless otherwise provided by treaty, the foreign consul has no veto over the 
exercise of jurisdiction by the coastal State. Sec The Nina, [1867] L.R., 2 P.C. 
38; Wildcnhits Case, above; Gidel, II, 163. If the coastal State declines juris¬ 
diction, the flag State may have opportunity to exercise its jurisdiction. See 
Refiina v. Anderson; U.S. v. Flores, above, p. 337. 

The extent to which a consul is permitted to exercise jurisdiction over his 
national vessels in foreign waters is customarily stipulated by treaty. Thus, 
Article XXIII of the Treaty of Friendship, Commerce and Consular Rights be¬ 
tween Germany and the" United States, signed at Washington, December 8, 
1923, 44 Stat. 2132, 2152, provides: 
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A consular officer shall have exclusive jurisdiction over controversies arising out 
of the internal order of private vessels of his country, and shall alone exercise juris¬ 
diction in cases, wherever arising, betw'ccn officers and crews, pertaining to the 
enforcement of discipline on board, provided the vessel and the persons charged 
with wrongdoing shall have entered a port within his consular district. Such an 
officer shall also have jurisdiction over issues concerning the adjustment of W'agcs 
and the execution of contracts relating thereto provided the local laws so permit. 

When an act committed on board of a private vessel under the flag of the State 
by w^hich the consular officer has been appointed and within the territorial waters 
of the Stale to w hich he has been appointed constitutes a crime according to the 
laws of that State, subjecting the person guilty thereof to punishment as a criminal, 
the consular officer shall not exercise jurisdiction except so far as he is permitted to 
do so by the local law. 

A consular officer may freely invoke the assistance of the local police authorities 
in any matter pertaining to the maintenance of internal order on board of a vessel 
under the flag of his country within the territorial waters of the Stale to which he 
is appointed, and upon such a request the requisite assistance shall be given. 

A consular officer may appear with the officers and crews of vessels under the 
flag of his country before the judicial authorities of the State to which he is ap¬ 
pointed to render assistance as an interpreter or agent. 

Compare variant terms in more recent United States treaties, e. g.. with the 
United Kingdom, June 6, 1951, T.I.A.S. 

Civil Jurisdiction, The governing principle in civil as in criminal jurisdiction 
is that the foreign private vessel enters subject to the local law'. In matters not 
alTecting local interests the coastal State may decline to exercise jurisdiction; 
but, in the absence of treaty provisions to the contrary, it remains the judge 
of whether or not its interests require the exercise of jurisdiction or the enforce¬ 
ment of its laws against foreign vessels. Thus in Brown v. Duchesne, 19 How. 
183, 198 (1856), the U.S. Supreme Court, after observing that ‘‘Congress may 
unquestionably, under its power to regulate commerce, prohibit any foreign 
ship from entering our ports, which, in its construction or equipment, uses any 
improvement patented in this country,” proceeded to hold that the patent laws 
in force were not intended by Congress to apply to foreign ships temporarily 
in our ports. Statutes controlling the employment and wages of seamen, some¬ 
times containing penal provisions, have been enforced in relation to foreign 
vessels even to the extent of impairing the obligation of a foreign contract. See 
Strathearn Steamship Co. v. Dillon, 252 U.S. 348 (1920), where Dillon, a 
British subject who had shipped on a British vessel in a British port under 
articles stipulating that wages were payable at the end of the voyage, was per¬ 
mitted by the U.S. Supreme Court to collect one-half the wages due him when 
his ves.sel put into an American port, pursuant to sec. 4 of the La Follette Sea¬ 
men’s Act of March 4, 1915, 38 Slat. 1165, 46 U.S.C.A., sec. 597, which was 
made expressly applicable to seamen on foreign vessels in U.S. waters. 

In Patterson v. The Dark Eudora, 190 U.S. 169 (1903), the Supreme Court 
held that a statute prohibiting the payment of advance wages to seamen was 
applicable to a British vessel which had shipped seamen in a U.S. port. How¬ 
ever, in Sandberg v. McDonald, 248 U.S. 185 (1918), Neilson v. Rhine 
Shipping Co., 248 U.S. 205 (1918), and Jackson v. S.S. Archimedes, 275 U.S. 
463 (1928), the Court refused to apply to foreign vessels in U.S. ports the 
U.S. statutes prohibiting advance wages to seamen where the wages had been 
advanced by foreign vessels in foreign ports in conformity with foreign laws. 
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Subsequent proposals in Congress to extend the legislation prohibiting advance 
wages to seamen to payments made by foreign vessels in foreign ports if those 
vessels later entered U.S. ports were the subject of diplomatic protests by Great 
Britain, Italy, Sweden, Norway, Denmark, The Netherlands, Germanv, and 
Canada. US. For, RcL, 1928, I, 830 IT.; id., 1929, I, 1005 If.; id., 1931, I, 
808 IT.; id., 1932, I, 959 IT. The British protest pointed out that “the bill by 
seeking to vary forcibly the provisions of a contract, perfectly valid under 
British law, made within British jurisdiction, and in many cases between British 
subjects, and purporting apparently to regulate the manner in which a master 
of a British ship may engage a British crew in a British port, appeared to be 
contrary to the generally accepted principles of international law.” U.S. For. 
Rel., 1931, 1, 811. Congress was apparently dissuaded by the Department of 
State from enacting the proposed legislation. Professor Hyde doubts whether, in 
the absence of treaty, any rule of international law prohibits a State from “exer¬ 
cising through its local courts jurisdiction over civil controversies between 
masters and members of a crew, when the judicial aid of its tribunals is invoked 
by the latter, and notably when a libel in rem is filed against the [foreign] ship.” 
Hyde, I, 742. In such cases the applicable law' may be the flag-law% or, by legis¬ 
lative mandate, it might be the law of the coastal State. 

In The Ester, 190 F'ed. 216 (1911), in which a U.S. District Court exercised 
its discretion to dismiss a libel for unpaid wages and damages for personal injury 
brought by a foreign seaman against a foreign vessel in United States waters, 
Judge Smith summarized American practice as follows: 

(1) The merchant vessels of one country visiting the ports of another for the 
purposes of trade subject themselves to the laws which govern the port they visit, 
so long as they remain. U.S. v. Dickelnmn, 92 U.S. 520; Wildenhus' Case, 120 
U.S. IL 

(2) In the absence of treaty stipulations, the courts of admiralty have civil juris¬ 
diction in all matters appertaining to the foreign ship while in port, and also in 
certain ca.ses when the court has the vessel in its territorial jurisdiction, although 
the cause of action arose on the high seas. The Belgenland, 114 U.S. 355; Wilden- 
hits' Case, 120 U.S. 1, 

(3) The exercise of this civil jurisdiction, where those who are concerned are 
all citizens of the same foreign State and the cause of action occurred on or with 
regard to the ship, is not imperative, but discretionary, and the courts from motives 
of convenience or international comity will not take jurisdiction without the assent 
of the consul of the country to which the ship belongs, w'hcrc the controversy in¬ 
volves matters arising beyond the territorial jurisdiction of this country, or relates 
to differences between the master and the crew, or the crew' and the shipowners. In 
such cases on such general principles of comity, the admiralty courts of this coun¬ 
try will not interfere between the parties, unless there is special reason for doing 
so, and will require the foreign consul to be notified, and although not ab.solutely 
bound by, will always pay respect to, his w'ishes as to taking jurisdiction. Ex parte 
Newman, 14 Wall. 152; The Belgenland, 114 U.S. 355; Patterson v. Eudora, 190 
U.S. 169. 

(4) Where, however, special circumstances exist, such as w^hcre the voyage is 
ended, or the seamen have been dismissed or treated wdth great cruelty, the courts, 
in the absence of treaty stipulations, will entertain jurisdiction. The Belgenland, 
114 U.S. 355. 

(5) Where treaty stipulations exist, however, with regard to the right of the 
consul of a foreign country to adjudge controversies arising between the master 
and the crew, or other matters occurring on the ship exclusively subject to the for- 
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cign law, such stipulations arc the law of the land, and must be fairly and faithfully 
observed. The Belgenland, 114 U.S. 355; Wildenhus* Case, 120 U.S. 17. 

(6) Congress has power by legislation to regulate matters alfecling foreign sea¬ 
men and foreign vessels and foreigners generally when within the ports of this 
country bv making their entrance subject to such conditions as Congress may seek 
to impose or withdrawing its consent to permit them to enter wholly, if it see fit. 
Patterson v. Ludora, 190 U.S. 169. 

See also cases cited in Moore, Digest, IT, 298-318, 333-339; Hackworlh, 
II, 230-248; U.S. For. Rel., J9J4, 308 fL; Amiuul Digest, 1935-37, Cases 
Nos. 78, 219, 80; id., 1938-40, Cases Nos. 58-66 inclusive; id., 1941-42, 
Cases Nos. 38-46 inclusive; id., 1919-42 (supplementary volume), Cases 
Nos. 60-68 inclusive; Gidel, II, 142-164; Hyde, 1, 739-743; Harvard Re¬ 
search, Territorial Waters (1929), 307-328; Harvard Research, Jurisdiction 
with Respect to Crime (1935), 512 fl. 

Asylum. On the nonexistence of a “right of asylunr’ on foreign private 
vessels in national waters, sec Moore, Digest, II, 855-883: Hyde, I, 746-749; 
Hackworth, II, 224 fT., 641-642; Gidel, II, 181-200. 

Distress. “There is one condition under which a foreign vessel in territorial 
waters may claim as of right an entire immunity from the local jurisdiction. The 
condition is that such presence in territorial waters be due to force majeiire. 
If a ship is driven in by storm, carried in by mutineers, or seeks refuge for vital 
repairs or provisioning, international customary law declares that the coastal 
State shall not take advantage of its necessity.’' Jessup, op. cit., 194-208. Sec 
Hyde, I, 743-745; Moore, Digest, I!, 339-362; Hackworth, 11, 277-282; Har¬ 
vard Research, Territorial Waters, 299-307. The distress must be real. Kate A. 
Hoff Claim, U.S. v. Mexico, Opinions of Commissioners (1929), 174 (also in 
23 A.J.I.L., 1929, 860); Rex v. Flahaut, [1935] Canada, 2 D.L.R. 685; The 
May\. The King, [1931] 3 D.L.R. 15 (noted by Lionel H. Laing in 26 A.J.I.L. 
(1932), 374-379). 

See also the cases of the Comet, Encomium, Enterprise, Hermosa, and 
Creole. Although these vessels were driven into British ports by stress of 
weather, British colonial authorities asserted jurisdiction by freeing slaves on 
board. Indemnities were paid to the United States in each case. In the Creole 
Case (1855), Umpire Bates held that the application of British antislavery 
statutes to a foreign vessel which had entered British waters in distress was a 
violation of international law. See Moore, Digest, II, 350-361; Moore, CoU 
iected Papers, VII, 313 fT.; Moore, International Arbitrations, IV, 4349—4378. 
See doctrinal note of L. Strisower in de Lapradcllc-Politis, Recueil des Arbi¬ 
trages Internationaux, I, 705-732. 

Innocent Passage. On the right of innocent passage .see The Hague Codifica¬ 
tion Conference draft on The Legal Status of the Territorial Sea, above, p. 346; 
League of Nations, Conference for the Codification of International Law, Bases 
of Discussion, II, Territorial Waters, 1929. V. 2, pp. 65-71, 78-86; id.. 
Minutes of the Second Committee, 1930. V. 16, pp. 58-95, 212 ff.; id., Report 
of the Second Committee, 1930. V. 9, pp. 4, 6-10; Gidel, III, 193-291; Hyde, 
I, 749-751; Jessup, 120 ff.; Hackworth, I, 645-651; Harvard Research, Terri¬ 
torial Waters, 295-299. 

The “right of innocent passage ... is as old as the conception of the terri¬ 
torial sea itself.” M. Sjoberg, Delegate of Sweden, at The Hague Codification 
Conference, Minutes, 2nd Com,, 7th meeting, 1930. V. 16, p. 68. It is “a veri- 
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table right” established by customary international law subject to the condition 
that passage is inottensive. Gidel, 111, 197. It is applicable to the territorial sea, 
not to inland waters. Id. Although it has sometimes been observed that a vessel 
“is not in innocent passage when she is approaching the port of a State through 
its marginal seas or when she is entering or leaving a port of that State'' (Har¬ 
vard Research, loc, cit., 295; Rex v. Flahaut, [1935] 2 D.L.R. 685), The Hague 
Codification Conference favored a contrary view. See Article 3, Legal Status 
of the Territorial Sea; Minutes of the Second Committee, loc. cit., 71 ff.; Gidel, 
III, 204-206. 

At The Hague an attempt was made to define the extent to which the right 
of innocent passage limits the exercise of jurisdiction by the coastal State. Hyde, 
who refers to innocent passage as a “privilege,” admits that “the privilege of 
innocent passage marks an obvious restriction upon the freedom of a State to 
exert exclusive control over what is acknowledged to constitute a part of its 
territory,” but emphasizes the right of the coastal State to exercise jurisdiction 
over vessels passing through its territorial waters when in its judgment passage 
has ceased to be inoffensive. Hyde, 1, 749 n. Cf. Gidel, III, 242, 254, 257, who 
observes that Article 8 of the draft on The Legal Status of the Territorial Sea, 
read in connection with Article 1, limits the exercise of the jurisdiction pos¬ 
sessed by the coastal State to the cases indicated, but leaves it to the coastal 
Slate to determine the existence of the limitation in a particular case. 

In Panama {Compatua de Navcgacidn Nacional Claim) v. U.S., Hunt's Re¬ 
port, 765, 812, claim was made by Panama that the arrest by American authori¬ 
ties of a Panamanian vessel, the David, in innocent passage off the Canal Zone, 
in order to obtain jurisdiction over her for a collision which had occurred two 
years previously, was a violation of international law. The Commission decided 
on June 29, 1933, that the arrest “w'as not in excess of jurisdiction” and dis¬ 
allowed the claim. With reference to innocent passage, the Commission ob¬ 
served: “The general rule of the extension of sovereignty over the 3-mile zone 
is clearly established. Exceptions to the completeness of this sovereignly should 
be supported by clear authority. There is a clear preponderance of authority 
to the effect that this sovereignty is qualified by what is known as the right of 
innocent passage, and that this qualification forbids the sovereign actually to 
prohibit the innocent passage of alien merchant vessels through its territorial 
waters. There is no clear preponderance of authority to the elTect that such 
vessels when passing through territorial waters arc exempt from civil arrest. 
In the absence of such authority, the Commission cannot say that a country 
may not, under the rules of international law, assert the right to arrest on civil 
process merchant ships passing through its territorial waters.” See dissenting 
opinion of Commissioner Alfaro, id,, 816. The Commission's opinion in this 
case would appear to be erroneous if Article 9 of The Hague Draft on The Legal 
Status of the Territorial Sea is regarded as expressing the rule of law. See 
Philip C. Jessup, “Civil Jurisdiction over Ships in Innocent Passage,” 27 
AJ,LL, (1933), 747-750. 
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IV. JURISDICTION AT THE MARITIME FRONTIER 
A. Jurisdiction over Foreign Vessels in the Contiguous Zone 

Church V. Hubbart 

United States, Supreme Court, 1804 

2 Crunch 187 


Error from the circuit court for the district of Massachusetts, in an action 
on the case, upon two policies of assurance, whereby John Barker Church, Jun. 
caused to be insured twenty thousand dollars upon the cargo of the brigantine 
Aurora, Nathaniel Shaler, master, at and from New York to one or two Portu¬ 
guese ports on the coast of Brazil, and at and from thence back to New 
York. At the foot of one of the policies was the following clause: “The insurers 
are not liable for seizure by the Portuguese for illicit trade’*; and in the body of 
the other was inserted the following: "N.B. The insurers do not take the risk 
of illicit trade with the Portuguese.” The vessel was cleared out for the Cape 
of Good Hope, and Mr. Church went out in her as supercargo. On the 18th of 
April she arrived at Rio Janeiro, where she obtained a permit to remain 
fifteen days, and where Mr. Church sold goods to the amount of about 700 
dollars, which were delivered in open day, and in the presence of the guard 
which had been previously put on board, and to all appearance with the ap¬ 
probation of the ofiicers of the customs. On the 6lh of May she sailed from 
Rio Janeiro bound to the port of Para, on the coast of Brazil, and on the 12th, 
fell in with the schooner Four Sisters of New' York, Peleg Barker, master, bound 
to the same port, who agreed to keep company, and on the 12th of June they 
came to anchor about four or five leagues from the land, off the mouth of the 
river Para, in the bay of Para, about west and by north from Cap Baxos, and 
about two miles to the northward of the cape “on a meridian line drawn from 
cast to west.” The land to the westward could not be observed from the deck, 
but might be seen from the mast-head. 

The destination of the vessel after her departure from Rio Janeiro, was by 
the master kept secret from the crew, at the request of Mr. Church, and the 
master assigned as a reason why they came to anchor off the river Para, that 
they were in want of water and wood, which was truly the case, the greater 
part of the water on board having been caught a night or two before, and the 
crew had been on an allowance of water for ten days. 

After the vessels had come to anchor, Mr. Church with two of the seamen 
of the brig, and the mate of the schooner with two of her seamen, went olT 
in the schooner's long boat to speak a boat seen in shore, to endeavour to ob¬ 
tain a pilot to carry the vessels up the river, that they might procure a supply 
of wood and water, and, if permitted, sell their cargo. 

Shortly after the long boat had left the schooner, the latter got under way 
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(the master of the brig having first gone on board of her), proceeding towards 
shore; and observing a schooner-rigged vessel coming from the westward, from 
whom they expected to get a pilot, they fired a shot ahead of her to bring her to, 
but not regarding the first shot, a second was fired, when she came to, and her 
master came on board apparently much alarmed, as if he supposed the schooner 
and brig to be French. The persons in the Portuguese boat got off in a squall 
of wind and rain, leaving their captain on board the Four Sisters. 

Mr. Church, and the others who went on shore with him, as well as the 
second mate of the schooner, who was sent on shore with the master of the 
Portuguese vessel, and in search of Mr. Church, were seized and imprisoned; 
and on the 14th of June, both the brig and schooner were taken possession of 
by a body of armed men, on board of three armed boats, and carried into 
Para. The masters and crews were imprisoned, and underwent several ex¬ 
aminations, the principal object of which seemed to be to ascertain whether 
they were not employed by some of the belligerent powers to examine the 
boats, &c. whether they had not come with intention to trade; w hether they had 
not traded at Rio Janeiro, and why they had kept so close along the coast. 
They denied the intention to trade, but alleged that they were obliged to put 
in for wood and water, and to refit. . . . 

It was in evidence also, that when vessels belonging to foreigners go into 
Rio Janeiro, they allege a pretence of want of repairs, want of water, or some¬ 
thing of that kind, on representing which, they obtain leave to sell part of the 
cargo for repairs, and to remain a certain time, usually twenty days, and then, 
by making presents to the otiicers, they are not prevented from selling the 
whole; but, without those presents, they would probably be informed against. 
Such trade is a prohibited trade, but it is frequently done without a bribe. . . . 

[The insurers contended that the Aurora was lawfully seized for engaging 
in the illicit trade and that therefore the loss came within the exception by 
which insurers had refused to lake the risk of seizure in the illicit trade. Copies 
of the edicts of Portugal and the condemnation proceedings against the vessel 
were introduced by insurers. The circuit court had instructed the jury to find 
for the insurers.] 

Marshall, C.J. ... No error is perceived in the opinion given on the con¬ 
struction of the policies, if the proof is sufticient to show that the loss of the 
vessel and cargo was occasioned by attempting an illicit trade with the Portu¬ 
guese; that an olTencc was actually committed against the laws of that nation, 
and that they w'cre condemned by the government on that account, the case 
comes fairly within the exception of the policies, and the risk was one not 
intended to be insured against. . . . 

For the plaintiff it is contended, that the terms used require an actual tndlic 
betw^cen the vessel and inhabitants, and a seizure in consequence of that 
tratlic, or at least that the vessel should have been brought into port, in order 
to constitute a case which comes within the exception of the policy. But such 
docs not seem to be the necessary import of the words. The more enlarged and 
liberal coiLstruction given to them by the defendants, is certainly warranted 
by common usage; and wherever words admit of a more extensive or more 
restricted signification, they must be taken in that sense which is required by 
the subject matter, and which will best cfTcctuate what it is reasonable to sup¬ 
pose was the real intention of the parties. 

In this case, the unlawfulness of the voyage was perfectly understood by 
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both parties. That the crown of Portugal excluded, with the most jealous 
watchfulness, the commercial intercourse of foreigners with their colonics, 
was, probably, a fact of as much notoriety as that foreigners had devised means 
to elude this watchfulness, and to carry on a gainful but very hazardous trade 
wnth those colonies. If the attempt should succeed it would be very profitable, 
but the risk attending it w^as necessarily great. It was this risk which the 
underwTiters, on a fair construction of their words, did not mean to take upon 
themselves. “They arc not liable,” they say, “for seizure by the Portuguese 
for illicit trade." “They do not take the risk of illicit trade with the Portu¬ 
guese.” Now' this illicit trade w'as the sole and avowed object of the voyage, 
and the vessel was engaged in it from the time of her leaving the port of New 
York. The risk of this illicit trade is separated from the various other perils 
to which vessels are exposed at sea, and excluded from the policy. Whenever 
the risk commences, the exception commences also, for it is apparent that the 
underwriters meant to take upon them.selvcs no portion of that hazard which 
was occasioned by the unlawfulness of the voyage. 

If it could have been presumed by the parties to this contract, that the laws 
of Portugal, prohibiting commercial intercourse between their colonies and 
foreign merchants, permitted vessels to enter their ports, or to hover oil their 
coasts for the purposes of trade, with impunity, and only subjected them to 
seizure and condemnation after the very act had been committed, or if such arc 
really their laws, then indeed the exception might reasonably be supposed to 
have been intended to be as limited in its construction as is contended for by 
the plaintiff. If the danger did not commence till the vessel was in port, or till 
the act of bargain and sale, without a permit from the governor, had been com¬ 
mitted, then it would be reasonable to consider the exception as only contem¬ 
plating that event. But this presumption is too extravagant to have been made. 
If, indeed, the fact itself should be so, then there is an end of presumption, and 
the contract will be expounded by the law. But as a general principle, the 
nation which prohibits commercial intercourse with its colonies must be sup¬ 
posed to adopt measures to make that prohibition effectual. They must, there¬ 
fore, be supposed to .seize vessels coming into their harbours, or hovering on 
their coasts, in a condition to trade, and to be afterwards governed in their pro¬ 
ceedings w'ith respect to those vessels by the circumstances which shall appear 
in evidence. That the officers of that nation are induced occasionally to dispense 
with their laws, docs not alter them, or legalize the trade they prohibit. As they 
may be executed at the will of the governor, there is always danger that they 
will be executed, and that danger the insurers have not chosen to take upon 
themselves. 

That the law' of nations prohibits the exercise of any act of authority over a 
ves.sel in the situation of the Aurora, and that this seizure is, on that account, 
a mere marine trespass, not within the exception, cannot be admitted. To reason 
from the extent of protection a nation will afford to foreigners to the extent of 
the means it may use for its own security docs not seem to be perfectly correct. 
It is opposed by principles which are universally acknowledged. The authority 
of a nation within its own territory is absolute and exclusive. The seizure of a 
vessel within the range of its cannon by a foreign force is an invasion of that 
territory, and is a hostile act w'hich it is its duty to repel. But its power to secure 
itself from injury may certainly be exercised beyond the limits of its territory. 
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Upon this principle the right of a belligerent to search a neutral vessel on the 
high seas for contraband of war is universally admitted, because the belligerent 
has a right to prevent the injury done to himself by the assistance intended for 
his enemy: so loo a nation has a right to prohibit any commerce with its colo¬ 
nics. Any attempt to violate the law's made to protect this right, is an injury 
to itself which it may prevent, and it has a right to use the means necessary 
for its prevention. These means do not appear to be limited within any certain 
marked boundaries, which remain the same at all limes and in all situations. 
If they arc such as unnecessarily to vex and harass foreign lawful commerce, 
foreign nations w ill resist their exercise. If they arc such as are reasonable and 
necessary to secure their laws from violation, they will be submitted to. 

In different seas, and on different coasts, a wider or more contracted range, 
in which to exercise the vigilance of the government, will be assented to. Thus 
in the Channel, w'hcre a very great part of the commerce to and from all the 
north of Europe, passes through a very narrow sea, the seizure of vessels on 
suspicion of attempting an illicit trade, must necessarily be restricted to very 
narrow limits: but on the coast of South America, seldom frequented by vessels 
but for the purpose of illicit trade, the vigilance of the government may be 
extended somewhat further; and foreign nations submit to such regulations 
as are reasonable in themselves, and arc really necessary to secure that monopoly 
of colonial commerce, which is claimed by all nations holding distant posses¬ 
sions. 

If this right be extended too far, the exercise of it wall be resisted. It has 
occasioned long and frequent contests, which have sometimes ended in open 
w^ar. The English, it will be well recollected, complained of the right claimed 
by Spain to search their vessels on the high seas, which was carried so far that 
the guarda costas of that nation seized vessels not in the neighborhood of their 
coasts. This practice was the subject of long and fruitless negotiations, and at 
length of open war. The right of the Spaniards was supposed to be exercised 
unreasonably and vcxatiously, but it never was contended that it could only 
be exercised within the range of the cannon from their batteries. Indeed, the 
right given to our own revenue cutlers, to visit vessels four leagues from our 
coast, is a declaration that in the opinion of the American government, no 
such principle as that contended for has a real existence. 

Nothing, then, is to be drawm from the laws or usages of nations, which gives 
to this part of the contract before the court the very limited construction which 
the plaintiff insists on, or which proves that the seizure of the Aurora, by the 
Portuguese governor, was an act of lawless violence. 

The argument that such act w'ould be within the policy, and not within the 
exception, is admitted to be well founded. That the exclusion from the insur¬ 
ance of “the risk of illicit trade with the Portuguese,” is an exclusion only of 
that risk, to which such trade is by law exposed, will be readily conceded. 

It is unquestionably limited and restrained by the terms “illicit trade.” No 
seizure, not justifiable under the laws and regulations established by the crown 
of Portugal, for the restriction of foreign commerce with its dependencies, can 
come within this part of the contract, and every seizure which is justifiable 
by those laws and regulations must be deemed within it. . . . 

The edicts of Portugal, then, not having been proved, ought not to have 
been laid before the jury. . . . 
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The judgment must be reversed with costs, and the cause remanded to be 
again tried in the circuit court, with instructions not to permit the copies of 
the edicts of Portugal and the sentence in the proceedings mentioned to go to 
the jury, unless they be authenticated according to law. 

The Grace and Ruby 

United States, District Court, District of Massachusetts, 

1922 

283 F. 475 

Morton, District Judge. These are libels for the forfeiture of the schooner 
Grace and Ruhy for smuggling liquor in violation of Rev. St. §§ 2872, 2874, 
and the National Prohibilion Act (41 Stat. 305). They were heard upon ex¬ 
ceptions to the libels, raising solely the question of jurisdiction. The facts are 
settled by stipulation of the parties. Those essential to a decision may be brieily 
stated as follows: 

The Grace and Ruby was a British vessel owmed and registered in Yarmouth, 
Nova Scotia, and commanded by one Ross, a British subject. She sailed from 
the Bahama Islands, British West Indies, with a St. John, N.B., clearance, on 
February 10, 1922, having a cargo of liquor, part of which was owned by one 
Sullivan, of Salem, Mass., who was on board. From the Bahamas she proceeded 
directly to a point about six miles olT Gloucester, Mass., where Sullivan was set 
on shore and the schooner stood off and on, keeping always more than three 
miles from land. T wo days later Sullivan came out to her in motorboat Wilkin 
//, owned in Gloucester and manned by two men, to bring provisions to the 
schooner and to take on shore part of her cargo. At that time the schooner was 
about ten miles from the nearest land. About 8,000 bottles of whisky and some 
other liquors were there transferred from the Grace and Ruhy into the motor¬ 
boat and taken to shore at night. Three members of the crew of the schooner, 
as well as Sullivan, went in the Wilkin II, and a dory belonging to the schooner 
was tow^ed along, presumably for use in landing the liquor, or to enable the 
men to return to the schooner after the liquor was landed. The attempt to land 
the liquor was discovered by revenue officers, and Wilkin II and her cargo were 
seized. 

The next day the revenue cutter Tampa was ordered to find the Grace and 
Ruby and bring her into port. Two days later, on February 23d, she discovered 
the schooner, and after some show of resistance on her part, which was over¬ 
come by a display of force by the cutter, the schooner was seized and brought 
into the port of Boston by the Tampa, At the time of the seizure the Grace and 
Ruby was about four miles from the nearest land. She had on board the balance 
of her cargo of liquor. Her master in no way assented to the seizure. After the 
schooner was brought into Boston the present libels were filed, a warrant for 
her arrest issued, and she was taken into custody by the United States marshal. 

From the agreed facts it is clearly inferable that the master of the Grace and 
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Ruby knew that she was engaged in an enterprise forbidden by the laws of the 
United States; that he knew her cargo was contraband; that she was lying off 
the coast beyond the ihrce-niilc limit, but within the four-league limit, for the 
purpovsc of having her cargo taken ashore in other boats; and that before her 
seizure part of her cargo had been transferred to Wilkin // for the purpose, as 
her master knew, of being smuggled into this country, with the assistance of 
the schooner’s crew and boat. There is nothing to suggest any intent on his part, 
if that be material, that the Grace and Ruby herself should go within the terri¬ 
torial jurisdiction of this country, and so far as appears she never did. She was 
hovering on the coast for the purpose of landing contraband goods, and had 
actually sent, at night, a part of her cargo ashore, with her boat and three of her 
men to assist in landing it. 

While the question is not free from doubt, and no decision upon the point 
has come to my notice, it seems to me that this action on her part constituted 
an unlaw'I'ul unlading by the Grace and Ruby at night within the territorial limits 
of the United States, in violation of Rev. St. S is 2X72, 2874. See 1 Wheaton, 
Criminal Law (1 lih ed.) 324, 330, 341, for a discussion of the principles in¬ 
volved and a collection of cases. The act of unlading, although beginning be¬ 
yond the three-mile limit, continued until the liquor was landed, and the 
schooner was actively assisting in it by means of her small boat and three of her 
crew', who were on the motorbinit for that purpose. It was none the less an un¬ 
lawful unlading, within the section referred to, because by the transfer to the 
motorboat an olfense was committed under section 2867, which rendered the 
motorboat and liquor liable to seizure and forfeiture, and the persons w'ho 
aided and assisted liable to a penalty for so doing. I’he two classes of offenses are 
substantially different. I am aware that there has been a dilTerencc of judicial 
opinion about the scope of these sections. See US, v. The Hunter (1806) Fed. 
Cas. No. 15428; The Industry (1812) Fed. Cas. No. 7028; The Betsy. Fed. 
Cas. No. 1365; The Harmony, Fed. Cas. No. 6081; The Active, Fed. Cas. No. 
33. 1 follow the opinion of Mr. Justice Story, both because it is the law of this 
circuit and because it seems to me to be the sounder view. 

The case, then, is that the Grace and Ruby, having violated our law and laid 
herself liable to forfeiture under it if she could be reached, was forcibly taken 
four miles off the coast by an c.xecutive department of the government and 
brought within our jurisdiction. The present question is whether on such facts 
this court has jurisdiction of a libel brought by the government for the for¬ 
feiture of the vessel. It is to be noticed that the schooner is held in these proceed¬ 
ings on the arrest made by the marshal under the warrant that was issued on 
the filing of the libels, and not under the seizure made by the cutter, w^hen the 
schooner was taken and brought into Boston. Whether she could have been 
seized beyond the three-mile limit for an offense committed wholly beyond 
that limit is not the prc.sent question. 

'rhe high seas arc the territory of no nation; no nation can extend its laws 
over them; they are free to the vessels of all countries. But this has been thought 
not to mean that a nation is powerless against vessels offending against its laws 
which remain just outside the three-mile limit. . . . 

These expressions [in Church v. Hubbart, 2 Crunch, 187J have been ques¬ 
tioned by writers on international law, and are perhaps not entirely consistent 
with views which have been expressed by our State Department. But Church 
v. Hubbart has never been overruled, and I am bound by it until the law is 
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clearly settled otherwise. Moreover, the principle there stated seems to me such 
a sensible and practical rule for dealing with cases like the present that it ought 
to be followed until it is authoritatively repudiated. This is not to assert a right 
generally of search and seizure on the high seas, but only a limited power, 
exercised in the waters adjacent to our coasts, over vessels which have broken 
our laws. 

The mere fact, therefore, that the Grace and Rnhy was beyond the three- 
mile limit, does not of itself make the seizure unlawful and establish a lack of 
jurisdiction. 

As to the seizure: The line between territorial waters and the high seas is 
not like the boundary between us and a foreign power. There must be, it seems 
to me, a certain width of debatable waters adjacent to our coasts. How far our 
authority shall be extended into them for the seizure of foreign vessels which 
have broken our laws is a matter for the political departments of the govern¬ 
ment rather than for the courts to determine. 

It is a question between governments; reciprocal rights and other matters 
may be involved. In re Cooper, 143 U.S. 472, 503; The Kodiak (D.C.) 53 F. 
126, 130. In the case of The Cagliari, Dr. Twiss advised the Sardinian govern¬ 
ment that: ‘Tn ordinary cases, where a merchant ship has been seized on the 
high seas, the sovereign whose flag has been violated waives his privilege, con¬ 
sidering the offending ship to have acted with mala fides towards the other state 
with which he is in amity, and to have consequently forfeited any just claim 
to his protection.” 

He considered the revenue regulations of many states authorizing visit and 
seizure beyond their waters to be enforceable at the peril of such states, and 
to rest on the express or tacit permission of the states whose vessels may be 
seized. 1 Moore’s Digest, 729, 730. 

It seems to me that this w’as such a case. The Grace and Ruhr had committed 
an offense against our law', if my view as to the unlading is right, and was lying 
just outside the three-mile limit for purposes relating to her unlawful act. In 
directing that she be seized there and brought into the country to answer for 
her offense, I am not prepared to say that the Treasury Department exceeded 
its power. 

An order may be entered, overruling the exceptions to each libel alleging 
lack of jurisdiction. 


Cook V. United States 
United States, Supreme Court, 1933 
288 U.S. 102 

Mr. Justice Brandeis delivered the opinion of the court. 

The main question for decision is whether § 581 of the Tariff Act of 1930, 
c. 497, 46 Stat. 590, 747, is modified, as applied to British vessels suspected 
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of being engaged in smuggling liquors into the United States, by the treaty 
between this country and Great Britain proclaimed May 22, 1924. (43 Stat. 
1761.) That section—which is a reenactment in identical language of §581 of 
the Tariff Act of 1922, c. 356, 42 Stat. 858, 979—declares that officers of the 
Coast Guard are authorized to stop and board any vessel at any place within 
four leagues (12 miles) of the coast of the United States "to examine the mani¬ 
fest and to inspect, search and examine” the vessel and any merchandise therein; 
and if it shall appear that any violation of any law of the United States has been 
committed by reason of which the vessel or merchandise is liable to forfeiture, 
it shall be the duty of such officers to seize the same. 

On the evening of November 1, 1930, the British motor screw Maz^l Tov — 
a vessel of speed not exceeding 10 miles an hour—was discovered by officers of 
the Coast Guard within four leagues of the coast of Massachusetts and was 
boarded by them at a point 11 U, miles from the nearest land. The manifest was 
demanded and exhibited. Search followed, which disclosed that the only cargo 
on board, other than ship stores, was unmanifested intoxicating liquor which 
had been cleared from St. Pierre, a French pos.scssion. The vessel, ostensibly 
bound for Nassau, a British possession, had, when boarded, been cruising off 
our coast with the intent that ultimately the liquor should be taken to the United 
States by other boats. But the evidence indicated that she did not intend to 
approiicii nearer than four leagues to our coast; and, so far as appeared, she 
had not been in communication with our shores and had not unladen any part 
of her cargo. The boarding officers seized the Mazel Tov at a point more than 
10 miles from our coast; took her to the Port of Providence; and there delivered 
the vessel and cargo to the customs officials. 

The Collector of Customs, acting pursuant to § 584 of the Tariff Act of 1930, 
assessed against Frank Cook, as master of the Mazel Tov, a penalty of 
$14,286.18 for failure to include the liquor in the manifest. By § 584, if mer¬ 
chandise not described in the manifest is found on board a vessel "bound to the 
United States," the master is subject to a penalty equal to its value, and the 
merchandise belonging or consigned to him is subject to forfeiture. By § 594, 
whenever a master becomes subject to a penalty, the vessel may be seized and 
proceeded against summarily by libel to recover the penalty. The Government 
proceeded, in the federal court for Rhode Island, to collect the assessed penalty 
by means of libels against both the cargo and the vessel. The cases were con- 
.solidated. 

Cook, claiming as master and bailee of the vessel and as consignee and claim¬ 
ant of the cargo, alleged that the Mazel Tov was of British registry and owned 
by a Nova Scotia corporation. He answered to the merits; and excepted to the 
jurisdiction on the ground that the "vessel was not seized within the territorial 
limits of any jurisdiction of the United States, but, on the contrary, was cap¬ 
tured and boarded at a point more than four (4) leagues from the coast,” and 
that "it was not the intention at any time to enter any of the territorial limits of 
the United States.” 

The District Court, having found the facts above stated, dismissed the libels. 
51 F. (2d) 292. The Government appealed to the Circuit Court of Appeals, 
which held that the treaty did not "effect a change in the customs-revenue laws 
of the United States wherein Congress had fixed a four league protective zone”; 
reversed the judgments; and remanded the cases to the District Court for fur- 
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iher proceeding. 56 F. (2d) 921. This court granted certiorari.^ 287 U.S. 581. 

Cook contends, among other things, that by reason of the treaty between 
the United States and Great Britain proclaimed May 22, 1924 (43 Stal. 1761), 
the seizure was unlawful under the laws of the United States; that the authority 
conferred by 581 of the Tariff Act of 1922 to board, search and seize within 
the four league limit, w'as, as respects British vessels,'* modified by the treaty so 
as to substitute for four leagues from our coast, the distance which “can be 
traversed in one hour by the vessel suspected of endeavoring to commit the 
olfense”; that Congress by reenacting § 581 in the TarilT Act of 1930 intended 
to continue in force the modification elfecled by the treaty; and. hence, that the 
Mazii Tow being a British vessel of a speed not exceeding 10 miles an hour, 
could not be lawfully boarded, searched and seized at a distance of 11 miles 
from the coast because suspected of ‘"endeavoring to import or have imported 
alcoholic beverages into the United States in violation of the laws there in 
force." 

The Government insists that the treaty did not have the effect of so modify¬ 
ing § 581 of the Act of 1922; and that, if it did, the reenactment of S 581 with¬ 
out change by the Act of 1930, removed the alleged modification. It contends 
further that the validity of the seizure was not material; and if ever material had 
been waived. 

The treaty provides, among other things, as follows: 

Article 1. Fhc High Contracting Parties declare that it is their firm intention to 
uphold the principle that 3 marine miles extending from the coast line outwards 
and measured from low-water mark constitute the proper limits of territorial wa¬ 
ters. 


'• The view that the treaty modified the limits within which British vessels might he 
seized for violation of the laws prohibiting alcoholic liquors is supported by the following 
cases: J'hc Frances Louise. 1 F, (2d) 1004: The. Marjorie h. liachman. 4 F. (2d) 40.^; 
The SauathuL 11 F'. (2d ) 673, 675; The Over the lop, 5 F. (2d) 83S, 844: Toni v. Oniteti 
States, 10 F. (2d) 33‘i, 347, affirmed, 273 U.S, 593: Hennings v. United Stares, 13 F. (2d ) 
74, 75: United States v. Ferris, 19 F. (2d) 925, 926; United States v. Schonweiler, 19 F. 
(2d) 387; United States v. Car^o ex British Schooner Patara, 40 F. (2d) 74. In other 
cases the view has been expressed that the treaties did not restrict, at all events, the right 
of seizure. The Finces, 20 F, (2d) 164, 174, affirmed suh noni. Gillam v. United States, 
27 F. (2d) 296 (c/. id., p. 301 ): The Panama, 6 F. (2d) 326, 327; The Resolution, 30 F. 
(2d) 534, 537-538; The Pescawha, 45 F. (2d) 221, 222. Cf. also the following cases in 
which seizure was made within twelve miles but in which it docs not appear whether it was 
made within an hour’s sailing distance or whether the question of the effect of the treaties 
was raised. The Mistin.{tnette, 27 F. (2d) 738; United States v. 63 Kefjs oj Malt, 27 F. 
(2d) 741: The Newton Bay, 30 F. (2d) 444, affirmed, 36 F. (2d) 729; The Amaranth, 
35 F. (2d) 872; The Marion Phillis, 36 F. (2d) 688; The Deauville, 49 F. (2d) 372; 
The Thorndyke, 53 F. (2d) 239; The Miss C. B., 59 F. (2d) 744. 

Similar treaties have been entered into with fifteen other countries: Norway, July 2, 
1924 (43 .Stat. 1772); Denmark, July 25, 1924 (43 Stal. 1809): Germany, August II, 
1924 (43 Stat. 1815); Sweden, August 18, 1924 (43 Stat. 1830); Italy, October 22, 

1924 (43 Stat. 1844); Panama, January 19, 1925 (43 Stal. 1875); Netherlands, April 8, 

1925 (44 Stat. 2013); Cuba, June 19, 1926 (44 Stat. 2395); Spain, November 17, 1926 
(44 Stat. 2465); France, March 12, 1927 (45 Slat. 2403); Belgium, January 11, 1928 
(45 Stat. 2456): Greece, February 18, 1929 (45 Stat. 2736); Japan, January 16, 1930 
(46 Stat. 2446); Poland, August 8, 1930 (46 Stat. 2773); Chile, November 26, 1930 
(46 Stat. 2852). The only substantial difference in these treaties is in Article One, dealing 
with the general principle of a three-mile limit; in the treaties with Great Britain, the 
Netherlands, Germany, Cuba, Panama, and Japan, the principle is declared to be ac¬ 
cepted, while in the others rights and claims in that regard are declared to be reserved. 
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Article II. (1) His Britannic Majesty agrees that he will raise no objection to the 
boarding of private vessels under the British Hag outside the limits of territorial 
waters by the authorities of the United Stales, its territories or possessions in order 
that entjuiries may be addressed to those on board and an examination be made of 
the ship's papers for the purpose of ascertaining whether the vessel or those on 
board arc endeavoring to import or have imported alcoholic beverages into the 
United States, its territories or possessions in violation of the laws there in force. 
When such cnL|uirics and examination show a reasonable ground for suspicion, a 
search of the vessel may be instituted. 

(2) If there is reasonable cause for belief that the vessel has committed or is 
committing or attempting to commit an offense against the laws of the United 
States, its territories or possessions prohibiting the importation of alcoholic bev¬ 
erages, the vessel may be seized and taken into a port of the United States, its terri¬ 
tories or possessions lor adjudication in accordance with such laws. 

(3) The rights conferred by this article shall not be exercised at a greater dis¬ 
tance from the coast of the United States, its territories or possessions than can be 
traversed in one hour bv the vessel suspected of endeavoring to commit the offense. 
In cases, however, in which the liuui>r is intended to be conveyed to the United 
States, its teriilories or possessions by a vessel other than the one boarded and 
searched, it shall bo the speed of such other vessel boarded, which shall determine 
the distance from the coast at which the right under this article can be exercised. 

We are of opinion that the decrees entered by the District Court should have 
been affirmed. 

First. It is suggested on behalf of the Government that the power to search 
and seize within the twelve-mile zone, conferred upon olliccrs of the Coast 
Guard by S of the 'rariff Act of 1922, was unalTccled by the treaty, save 
that the British (iovernment agreed not to protest w'hcre the seizure was w'iihin 
an hour's sailing distance of the coast. The argument is that the treaty settled 
the validity of the seizure only for those cases where it was made within the 
limits described in the treaty; and that since this seizure was made beyond one 
hour's sailing distance from the coast the treaty did not apply.* In construing 
the treaty its history should be consulted. Compare United States v. Texas, 
162 U.S. 1; Oklahoma v. Texas, 260 U.S. 606; Nielsen v. Johnson, 279 U.S. 
47, 52. Both its language and its history show that the high contracting parties 
did not intend so to limit its operation. 1 he preamble states that they entered 
into the treaty "being desirous of avoiding any ditliculties which might arise be¬ 
tween them in connection with the laws in force in the United States on the 
subject of alcoholic beverages.” Fhe history reveals that serious differences 
had ari.sen between the two Governments in that connection; and that, for the 
purpose of resolving them, the parties determined to deal completely with the 
subject of search and seizure, beyond our territorial limits, of British vessels 
suspected of smuggling liquors. 

Prior to the Eighteenth Amendment the United Slates had never attempted, 
in connection with the enforcement of our customs laws, to board foreign 
vessels beyond the three-mile limit except where consent was implied from 
the fact that the vessel, being hailed, answered that she was bound for the 
United Stales, or where a vessel had been discovered violating our laws within 
the three-mile limit and, while endeavoring to escape, was hotly pursued. Al¬ 
though Hovering Acts conferring authority to board and search vessels, foreign 

^ The argument was acivaiiced by the Sulieitor Cieneral as representing the view not 
of the Department of Justice but of other lawyers for the Government. 
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and domestic, “within four leagues of the coast,” had existed since the founda¬ 
tion of our Government, see Act of August 4, 1790, c. 35, §31,1 Stat. 145, 
164," the authority therein conferred had, prior to the Tariff Act of 1922, been 
in terms limited to inbound vessels; and no statute had purported to confer au¬ 
thority to seize foreign vessels beyond our territorial waters for violation of any 
of our laws, except in those few instances in which Congress acted pursuant to 
specific treaties.-' But soon after the Eighteenth Amcndincni took effect (Janu¬ 
ary 16, 1920), vessels of British registry were found to be engaged in smuggling 
intoxicating liquors into the United States in violation of our laws.’"' In the effort 
to prevent such violations British vessels were being boarded, searched and 
seized beyond the three-mile limit: ’’ and by § 581 of the Tariff Act of 1922 
Congress undertook to sanction such action through enlarging the authority 
to board, search and seize beyond the three-mile limit so as to include foreign 
vessels although not inbound 

® Re-cnacted by Act of March 2, 1799, c. 22, §71,1 Stat. 627, 66S; and see Rev. Stat. 
§ 3067. 

The model for the American statutes was the British Hovering Act of 1736, 9 Geo. 
II, c. 35, § 23, which provided for the forfeiture of vessels under 100 tons into which 
foreign goods were taken within four leagues of the coast. Compare the earlier British 
Hovering Acts of 1709 and 1718: 8 Anne, c. 7, § 17; 5 Geo. 1. c. 1 1. In 1876 all existing 
hovering acts were repealed by the ( ustoms C onsolidation Act. 39 & 40 Viet., c. 36, which 
provides in Section 159 for the forfeiture of vessels belonging in whole or in part to 
British .subjects or having half the persons on board British subjects, where the vessel 
is found, or discovered to have been, w'ithin three leagues of the coast; and for the for¬ 
feiture of other vessels found, or discovered to have been, within one league of the coast. 
For the development of the British law, see William E. Masterson, Jurisdiction in Mar^ 
ginal Seas, pp. 1-173. 

For those acts, see Mtud v. United States, 274 U.S. 501, 517, note 18. 

The note of the Secretary of State of June 26, 1922, to the British Ambassador, recites 
“that many of the ships engaged in the illegal smuggling of liquor into the United States 
are registered under the British flag and that large quantities of liquor are carried by 
such vessels” from British possessions. Dept, of State Press Release, February 16, 1927. 

The Henry L. Marshall ( 286 Fed. 260, 262) was seized August 12, 1921; the Grace 
and Ridby (283 Fed. 475) on February 23, 1922; the Marion L. Mosher on July 27, 1923 
(United States v. United States Fidelity & Surety Co., iinrcporlcd, decided August 13, 
1923, in the District Court for the Eastern District of New York); the Louise F. (293 
Fed. 933 ), on November 5, 1923; the Island Home (13 F. (2d) 382), on November 24, 
1923; the Muriel E. Winters (6 F. (2d) 466), on January 6, 1924. For notices of other 
seizures, not resulting in adjudication, see Jessup, The Law of Territorial Waters and 
Maritime Jurisdiction, pp. 254-256. 

In reply to a question in the House of Commons on June 6, 1923, concerning the 
number of British vessels seized, the Under Secretary of State for Foreign Affairs replied: 
“Broadly speaking, some 20 or 25 ca.scs are known to His Majesty's Government where 
vessels, mostly of ( anadian registry, have been seized. The seizures have occurred at 
varying distances from the shore, some within and some without the three-mile limit. 
The crews have nearly always been detained for varying periods. His Maje.sty’s Embassy 
at Washington have acted repeatedly, and in the strongest possible manner, to secure the 
release of vessels seized outside the three-mile limit, or inside it when a genuine case of 
distress seemed to be made out.” 164 Parliameniarv Debates (Commons), 5th series, col. 
2212. 

See Congressional Record, Vol. 62, Part 11, 67th C^ong., 2d Sess., p. 11,593. An 
amendment to § 581, as reported, was proposed and withdrawn; the amendment would 
have made the section applicable specifically to searches and seizures for violation of the 
laws prohibiting alcoholic liquors. As enacted, however, the .section did not fall short of 
the powers which the amendment would have granted in more particular terms. Sec 
Jes5>up, op. cit., p. 214. 
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Both before and after the passage of the Tariff Act of 1922 it was the consist¬ 
ent policy of our Government to release, upon protest, all British vessels seized 
beyond the three-mile limit and not bound to the United States, unless it ap¬ 
peared that the hovering vessel had, by means of her own small boats and crew, 
assisted in landing there contraband goods.^*' Our Government deemed that 
exception an essential to the enforcement of our laws and consistent with the 
principles of international !aw.^^ But the British Government declined to ac¬ 
quiesce in the propriety of the exception; declared that our practice of seizing 
vessels under those circumstances was not in harmony with the law of nations; 
protested against the seizure of any British vessel outside of the three-mile 
limit; and stated that insistence upon the practice would be regarded as creat¬ 
ing “a very serious situation.” 

With a view to removing the British objections, the Secretary of State pro¬ 
posed, on June 26, 1922, that a treaty be entered into “under which the authori¬ 
ties of each nation would be authorized to exercise beyond the three-mile limit 
of territorial waters a measure of control over vessels belonging to the other” 
and which would include specifically “reciprocal provisions authorizing the 
authorities of each Government to exercise a right of search of vessels of the 
other beyond the three-mile limit of territorial waters to the extent of twelve 
miles from the shore.” I'he British Government declined definitely to enter¬ 
tain any such proposal.’^' 

The decision rendered by this court on April 30, 1923, in Cunard Steamship 
Co, v. Mellon, 262 U.S. 100, led to the resumption of negotiations. It was there 
decided that the National Prohibition Act applied to all merchant vessels, 
foreign or doniestic, within the territorial waters of the United States, and that 
the carrying of intoxicating liquors, cither as cargo or as sea stores, through 
the territorial waters or into the ports and harbors of the United States is for- 

See Report of the Attorney General (1923), 89-90, The practice was adopted of 
requiring a bond, on release, conditioned on the delivery of the cargo to the ports named 
in the clearance papers. Ibid. The class of vessels not released was extended, in the case 
of the Henry L. Marshall, to include a vessel beyond the three-mile limit, where, although 
the small boats were not the vessePs own, there was unity of control over the vessel and 
boats. 286 Fed. 260. aflirmed, 292 Fed. 486. 

A statement of the American position is contained in a communication from the 
Secretary of State to the American charge d'affaires ad interim in London, dated August 
25, 1923. MS. Records, Dept, of State. And see the communication of the Secretary of 
State to the British Ambassador, January 18, 1923, in which the American position is 
declared to be supported by the view of the British Government concerning the seizure 
by the Russian authorities in 1888 of the British schooner Arannah (82 B. F.S.P., 1058). 
Dept, of State Press Release, February 16, 1927. See, also, the address of the vSecrctary 
of State before the Council of Foreign Relations, on January 23, 1924, printed in 18 
A.J.LL., p. 229. 

J^The British Government stated that by the Customs Consolidation Act of 1876 
“British municipal legislation is made to conform with international law.” Note of July 
14, 1923, MS. Records, Dept, of State. For the Act, sec note 8, supra. 

The British Ambassador to the Secretary of State, December 30, 1922, Dept, of State 
Press Release, February 16, 1927. 

The British charge d'affaires ad interim to the Secretary of Stale, July 10, 1923, 
Dept, of State Press Release, February 16, 1927. 

Letter to the British Ambassador, June 26, 1922, Dept, of State Press Release, 
February 16, 1927. 

i®The British Ambassador to the Secretary of State, October 13, 1922, Dept, of State 
Press Release, February 16, 1927. 
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bidden by that Act and the Eighteenth Amendment. The embarrassment to 
British vessels and trade threatened by this decision was serious.““ Recognizing 
the urgent need of some arrangement between the two Cjovcrnments which 
would "permit the conduct by the British of legitimate trade and remove this 
obstacle to the operation of their vessels in the accustomed manner, the Secre¬ 
tary of State submitted to Great Britain, on June 11, 1923, the draft of a treaty 
designed to remove the friction between the two Governments. The draft did 
not refer specifically to intoxicating liquors. Article 1 provided, in general 
terms, that the authorities of each country should “within the distance of twelve 
geographical miles from its coasts’’ be permitted to board and search private 
vessels of the other to ascertain w'hether such vessels were engaged in an 
attempt to violate its law s “prohibiting or regulating the unloading near, or im¬ 
portation into its territories of any article”; and ‘if there is reasonable cause 
for belief' that the vessel is so engaged to seize it. Article 11, likewise, in general 
terms, provided that articles on private vessels of cither nation listed as sea 
stores, or as cargo destined to a foreign port, the importation of which is pro¬ 
hibited, might be brought within the territorial w’alcrs of the other on condi¬ 
tion that they be sealed ‘‘upon arrival of the vessel .so destined within twelve 
geographical miles of the coasts” and be kept sealed continuously thereafter 
while within the territorial winters. 

This proposal of the Secretary of State also failed to meet with the approval 
of the British Government because it was regarded as involving an extension of 
the limits of the territorial waters.-^ The negotiations were, however, continued; 
and ultimately the British Government submitted a counter-proposal, which 
sought to achieve the same results by different means. The British draft pro¬ 
vided that the high contracting parties should declare “their tirm intention to 
uphold the principle that three marine miles measured from low^ water mark 
constitute the proper limits of territorial waters”; and avoiding all hinguage 
which could possibly indicate a contrary purpose, it made no reference to the 
twelve-mile limit. Moreover, the arrangement, instead of applying generally to 
merchandise subject to prohibitory or regulatory laws, was to be limited specif¬ 
ically to intoxicating liquors; and no reciprocal rights w'crc to be conferred. 
Each country was to secure the immunity required to satisfy its peculiar need. 
The need of the United States was to be met by providing that His Britannic 
Majesty “will raise no objection to the boarding,” etc., outside the territorial 
waters at no “greater distance from the coast of the United States than can be 
traversed in one hour by the vessel suspected of” smuggling. The need of Great 
Britain was to be met by our allowing “British vessels voyaging to or from the 
ports or passing through the waters of the United Slates to have on board alco- 

On May 25, 1923, the British Ambassador addressed a note to the Secretary of .State 
protesting against the application of the principle announced in this decision. A reply 
to this note was sent to the British Ambassador on June 6, 1923. MS. Records, Dept, of 
State. I'he British position was slated at length by Lord Curzon in the House of Lords 
on June 28, 1923. 54 Pari. Deb. (I-ords), 5th series, cols. 721-729. Protests were like¬ 
wise sent by the Italian Government, on May 29, 1923; by the Belgian Government, on 
May 28, 1923; by the Netherlands Government, on June 1, 1923; by the Norwegian 
Government, on June 7, 1923; by the Portuguese Government on July 25, 1923; by the 
Swedish Government, on May .31, 1923; and by the Danish Government, on June 1, 
1923. Dept, of Slate Press Release, February 16, 1927. 

The British charge il'affaires ad interim to the Acting Secretary of State, September 
17, 1923, Dept, of State Press Release, February 16, 1927. 
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holic liquors listed as sea stores or as cargo destined for a foreign port, provided 
that such liquor is kept under seal while within the jurisdiction of the United 
States.” 

The draft of treaty submitted by the British Government was accepted with 
a few purely verbal changes. Thereby, as staled in Ford v. United States, 273 
U.S. 593, 609-610, this country secured “a definite fixing of the zone of legiti¬ 
mate seizure of hovering British vessels seeking to defeat the laws against the 
importation of liquor into this country from the sea.” 

Second. The treaty, being later in dale than the Act of 1922, superseded, so 
far as inconsistent with the terms of the Act, the authority which had been 
conferred by S 5S1 upon officers of the Coast Guard to board, search and seize 
beyond our territorial waters. Whitney v. Robertson, 124 U.S. 190, 194. For 
in a strict sense the treaty was self-executing, in that no legislation was neces¬ 
sary to authorize executive action pursuant to its provisions.- * 

The purpose of the provisions for seizure in § 581, and their practical op¬ 
eration, as an aid in the enforcement of the laws prohibiting alcoholic liquors, 
leave no doubt that the territorial limitations there established were modified 
by the treaty. 'I'his cimclusion is supported by the course of administrative prac¬ 
tice. Shortly after the treaty took effect, the Treasury Department issued 
amended instructions for the Coast Guard w'hich pointed out, after reciting 
the provisions of Section 581, that “in cases of special treaties, the provisions 
of those treaties shall be complied with"; and called attention particularly to 
the recent treaties dealing w'ith the smuggling of intoxicating liquors.'^ The 
Commandant of the Coast Guard, moreover, was informed in 1927 as the 
Soliciior General slates, that all seizures of British vcs.sels captured in the rum¬ 
smuggling trade should be within the terms of the treaty and that seizing officers 
should be instructed to produce evidence, not that the vessel w'as found within 
the four-league limit, but that she was apprehended within one hour's sailing 
distance from the coast. 

Third. The treaty w'as not abrogated by reenacting § 581 in the Tariff Act 
of 1930 in the identical terms of the Act of 1922. A treaty will not be deemed 
to have been abrogated or modified by a later statute unless such purpose on the 
part of Congress has been clearly expressed. Chew Ueon^ v. United States, 112 

U. S. 536; United States v. Payne, 264 U.S. 446, 448. Here, the contrary ap¬ 
pears. The committee reports and the debates upon the Act of 1930, like the 
reenacted section itself, make no reference to the Treaty of 1924. Any doubt as 
to the construction of the section should be deemed resolved by the consistent 
departmental practice existing before its reenactment. Compare United States 

V. G. Falk & Brother, 204 U.S. 143; Nagle v. Loi Hoa, 275 U.S. 475, 481; 
Brewster v. Gage. 280 U.S. 327, 337; McCaughn v. Hershey Chocolate Co., 
283 U.S. 488, 492; United States v. Ryan, 284 U.S. 167, 175. No change, in 

Draft Treaty, left with the Secretary of State by the British charge tfalJ^ares, Decem¬ 
ber 3, 1923. 

h'oni V. United States, 273 U.S. 593. Such was the view of the Secretary of State, ex- 
prc.sscd in a letter of March 3, 1924, to the ( hairman of the House Committee on Foreign 
Affairs. See Hearings Before the Committee on Foreign Affairs, House of Representa¬ 
tives, on H. Kcs. 174, 68th C ong. Isl Sess. p. 7. Compare, as to the meaning of “self¬ 
executing,” Edwin D. Dickinson, “Are the Liquor Treaties Self-Executing?” 20 AJ.l.L., 
444. 

‘‘ Amendments to Instructions, Customs, Navigation, and Motor-Boat Laws and 
Duties of Boarding Officers, 1923, No. 3, i.ssued December II, 1924. 
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this respect, was made either by the Department of the Treasury or the Depart¬ 
ment of Justice after the Tariff Act of 1930. 

Searches and seizures in the enforcement of the laws prohibiting alcoholic 
liquors arc governed, since the 1930 Act, as they were before, by the provi¬ 
sions of the Treaty. Section 581, with its scope narrowed by the treaty, remained 
in force after its reenactment in the Act of 1930. The section continued to apply 
to the boarding, search and seizure of all vessels of all countries with which w^e 
had no relevant treaties. It continued also, in the enforcement of our customs 
laws not related to the prohibition of alcoholic liquors, to govern the boarding 
of vessels of those countries with which we had entered into treaties like that 
with Great Britain. 

Fourth. As the Mazel Tov was seized without warrant of law, the libels w'crc 
properly dismissed. The Government contends that the alleged illegality of 
the seizure is immaterial. It argues that the facts proved show a violation of 
our law for which the penalty of forfeiture is prescribed; that the United States 
may, by filing a libel for forfeiture, ratify what otherwise would have been an 
illegal seizure; that the seized vessel having been brought into the Port of Provi¬ 
dence, the federal court for Rhode Island acquired jurisdiction; and that, more¬ 
over, the claimant by answering to the merits waived any right to object to 
enforcement of the penalties. The argument rests upon misconceptions. 

It is true that where the United States, having possession of property, files 
a libel to enforce a forfeiture resulting from a violation of its hnvs, the fact that 
the possession was acquired bv a wTon^ful act is immaterial. Dodf^c v. United 
States, 212 U.S. 530, 532. Compare Ker v. Illinois, 119 U.S. 436, 444. The 
doctrine rests primarily upon the common-law rules that any person may, at 
his peril, seize property which has become forfeited to, or forfeitable by, the 
Government; and that proceedings by the Government to enforce a forfeiture 
ratify a seizure made by one without authority, since ratification is equivalent 
to antecedent delegation of authority to seize. Gelston v. Hoyt, 3 Wheat. 246, 
310; Taylor v. United States, 3 How. 197, 205-206. The doctrine is not ap¬ 
plicable here. The objection to the seizure is not that it w^as wrongful merely be¬ 
cause made by one upon whom the Government had not conferred authority 
to seize at the place where the .seizure was made. The objection is that the Gov¬ 
ernment itself lacked power to seize, since by the treaty it had imposed a terri¬ 
torial limitation upon its own authority. The treaty fixes the conditions under 
which a “vessel may be seized and taken into a port of the United States, its 
territories or possessions for adjudication in accordance with” the applicable 
laws. Thereby, Great Britain agreed that adjudication may follow a rightful 
seizure. Our Government, lacking power to seize, lacked power, because of 
the treaty, to subject the vessel to our laws. To hold that adjudication may 
follow a wrongful seizure would go far to nullify the purpose and effect of the 
treaty. Compare United States v. Rauscher, 119 U.S. 407. 

The case differs from The Ship Richmond, 9 Cranch 102, and The Merino, 
9 Wheat. 391 where forfeitures of vessels wrongfully seized by our Navy were 
upheld.There, the vessels seized were of American registry; and the seizures 
did not violate any treaty, but were merely violations of the law of nations bc- 
cau.se made within the territory of another sovereign. In those cases it was held 
that the illegality of the seizures did not affect the venue of the action or the 

See also The Homestead, 1 F. (2d) 413, 415. Compare United States v. Bowman, 
260 U.S. 94. 
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process of the court. Here, the objection is more fundamental. It is to the juris¬ 
diction of the United States. The objection is not met by distinguishing between 
the custody of the Coast Guard and the subsequent custody of the marshal. Nor 
is it lost by the entry of an answer to the merits. The ordinary incidents of pos¬ 
session of the vessel and the cargo yield to the international agreement. 

The decree of the Circuit Court of Appeals is reversed. 

Mr. Justice Suthereand and Mr. Justice Butler are of opinion that 
in respect of British vessels engaged in smuggling intoxicating liquor into the 
United States the Treaty of 1924 was not intended to cut down the rights 
claimed by the United Slates under the hovering statutes in force since the 
organization of our government, but that it was the purpose of both countries 
to extend and enlarge such rights to enable the United States more effectively 
to enforce its lic|uor laws and that therefore the decree of the Circuit Court of 
Appeals should be allirmcd. 

Mr. Justice Van Devanter took no part in the consideration or decision of 
this case."® 


f 4 

United States Anti-Smuggling Aet of August 5, 1935 
49 U.S. Slat. 517, c. 438 

444444>44444 

Title /. Section 7. (a) Whenever the President finds and declares that at any 
place or within any area on the high seas adjacent to but outside customs waters 
any vessel or vessels hover or arc being kept off the coast of the United Slates 
and that, by virtue of the presence of any such vessel or vessels at such place 
or within such area, the unlawful introduction or removal into or from the 
United States of any merchandise or person is being or may be occasioned, 
promoted, or threatened, the place or area so found and declared shall consti¬ 
tute a customs-cnforccmenl area for the purposes of this Act. Only such waters 
on the high seas shall be within a customs-enforcement area as the President 
finds and declares are in such proximity to such vessel or vessels that such un¬ 
lawful introduction or removal of merchandise or persons may be carried on 
by or to or from such vessel or vessels. No customs-enforcement area shall in¬ 
clude any waters more than one hundred nautical miles from the place or im¬ 
mediate area where the President declares such vessel or vessels are hovering or 
arc being kept and, notwithstanding the foregoing provision, shall not include 

2® [Ed.: “In view of the very broad grounds upon which the decision in the case of 
The Mazel Tov was based, of the very clear repudiation of any inference that United 
States authorities were in any way restricted by the treaty in the enforcement of customs 
laws, except as those laws might be invoked to prevent liquor smuggling, and of the ob¬ 
vious fact that the issue was precipitated by the broadening, with ulterior purpose, of 
the scope of the provision incorporated in Section 581 of the Tariff Act of 1922, the 
suggestion in the dissenting opinion of Mr. Justice Sutherland and Mr. Justice Butler 
that the decision in some way cuts down ‘the rights claimed by the United States under 
the hovering statutes in force since the organization of our government* seems ill- 
founded.*’ Edwin Dickinson, “I'he Supreme Court Interprets the Liquor Treaties,” 27 
AJ.I.L. (1933) 305, 310.] 
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any waters more than fifty nautical miles outwards from the outer limit of cus¬ 
toms waters. Whenever the President finds that, within any customs-enl’orcement 
area, the circumstances no longer exist which gave rise to the declaration of 
such area as a customs-cnforccmcnt area, he shall so declare, and thereafter, and 
until a further finding and declaration is made under this subsection with respect 
to waters within such area, no waters w'ithin such area shall constitute a part of 
such customs-enforcement area. The provisions of law applying to the high seas 
adjacent to customs waters of the United States shall be enforced in a customs- 
enforcement area upon any vessel, merchandise, or person found therein. 

(b) At any place within a customs-enforcement area the several olticcrs of 
the customs may go on board of any vessel and examine the vessel and any 
merchandise or person on board, and bring the same into port, and, subject 
to regulations of the Secretary of the Treasury, it shall be their duty to pursue 
and seize or arrest and otherwise enforce upon such vessel, merchandise, or 
person, the provisions of law' which arc made effective thereto in pursuance 
of subsection (a) in the same manner as such otHcers are or may be authorized 
or required to do in like case at any place in the United Stales by virtue of any 
law respecting the revenue: l^rovidcd, That nothing contained in this section 
or in any other provision of hnv respecting the revenue shall be construed to 
authorize or to require any ofiiccr of the United States to enforce any law thereof 
upon the high seas upon a foreign vessel in conlravcntitm of any treaty with 
a foreign government enabling or permitting the authorities of the United States 
to board, examine, search, seize, or otherwise to enforce upon such vessel upon 
the high seas the laws of the United States except as such authorities arc or 
may otherwise be enabled or permitted under special arrangement with such 
foreign government: Provided further, That none of the provisions of this Act 
shall be construed to relieve the Secretary of Commerce of any authority, re¬ 
sponsibility, or jurisdiction now vested in or imposed on that olUccr. [19 
USX .A, ? 1701.1 

Title IV. Section 401. When used in this Act: . . , 

(c) 1'he term ‘‘customs waters'" means, in the case of a foreign vessel sub¬ 
ject to a treaty or other arrangement bctw'een a foreign government and the 
United States enabling or permitting the authorities of the United Stales to 
board, examine, search, seize or otherwise to enforce upon such vessel upon 
the high seas the laws of the United Stales, the waters within such distance of 
the coast of the United States as the said authorities arc or may be so enabled 
or permitted by such treaty or arrangement and, in the case of every other vessel, 
the waters within four leagues of the coast of the United States. [19 US.C.A. 
S 1709 (c).J 

(d) The term “hovering vessel” means any vessel which is found or kept off 
the coast of the United States within or without the customs waters, if, from 
the history, conduct, character, or location of the vessel, it is reasonable to 
believe that such vessel is being used or may be used to introduce or promote 
or facilitate the introduction or attempted introduction of merchandise into 
the United Slates in violation of the laws respecting the revenue. [19 US.C.A., 
§ 1709 (d).] 


Editor’s Note: The Contif^uous Zone. The distinction between a zone of 
territorial seas in which all the laws of the littoral State may be made applicable, 
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and a contiguous zone on the adjacent high seas in which a State may exercise 
special jurisdictional rights over foreign vessels has had a long historical applica¬ 
tion and is firmly grounded in the practice of States. Sec Replies of Govenunents 
to the League of Nations questionnaire on Territorial Waters, C. 74. M. 39. 
1929. V. 2, pp. 22-34, 104 IT.; Gidel, III (1934), 93-122, also 11-152, 361- 
492, 779-780; William E. Masterson, Jurisdiction in Marginal Seas (1929); 
Philip C. Jessup, The Law of Territorial Waters and Maritime Jurisdiction 
(1927), 75-1 12, 241-352; Herbert W. Briggs, ''Les Etats-Unis et la Lui de 
J935 sur la Contrebande: Etude de la Zone Continue et des Criteres de Raison- 
nahiliter R.DJ.L.C., 3rd series, XX (1939), 217, 224 11.; Hackworth, I, 
62S 11., 663 IT.; Hyde, 1, 460-467, 777—794; H. A. Smith, Great Britain and 
the Law of Nations, 11 (1935), 142-206; 23 Columbia L.R. (1923), 472-476; 
consult also bibliography listed in Note on the Territorial Sea. 

Article 20 of the Harvard Rc.scarch Draft on the Law of Territorial Waters 
(1929) provides: "The navigation of the high sea is free to all Stales. On the 
high sea adjacent to the marginal [i. e., territorial! sea, however, a State may 
take such measures as may be necessary for the enforcement within its territory 
or territorial waters of its customs, navigation, sanitary or police laws or regula¬ 
tions, or for its immediate protection.” See Comment, 250-251, 334-358. In 
1928, at its session in Stockholm, the Institut de Droit International adopted 
a similar provision as Article 12 of its Frojet on the Territorial Sea after reject¬ 
ing an amendment pnniding that jurisdiction in the contiguous zone must be 
based on special conventions. Annuaire de VInstitut de Droit International, 
192S, 667, 669, 758; Annuaire, 1927, I, 89 ff. See also Article 12 of 
Project 12 of the American Institute of International Law, 20 AJ.I.L. (1926), 
Spec. Supp., 324; Article 2 of Amended Draft Convention on Territorial Waters 
(Schiicking) for the Committee of Experts for the Progressive Codification of 
International Law, id,, 141, 70-79. (League of Nations, C. 196. M. 70. 1927. 
V. 1., pp. 29-75); and Basis of Discussion No. 5, drafted by the Preparatory 
Committee for the 1930 Hague Codification Conference, which reads as fol¬ 
lows: "On the high seas adjacent to its territorial waters, the coastal Stale may 
exercise the control necessary to prevent, within its territory or territorial waters, 
the infringement of its Customs or sanitary regulations or inteiicrence with its 
security by foreign ships. Such control may not be exercised more than twelve 
miles from the coast.” League of Nations, 1929. V. 2., p. 34. 

Although the 1930 Hague Conference was unable to agree upon the width 
of the territorial sea or the nature and extent of the contiguous zone, few States 
have failed to claim jurisdiction over foreign vessels in zones contiguous to their 
territorial seas for one purpose or another. See Gidel, III, 93 IT., 442; Jesse S. 
Reeves, “The Codification of the Law of Territorial Waters,” 24 A,J,LL. 
(1930), 486, 494; Replies of Governments, cited above. In order to assess 
the legal validity of such jurisdictional claims it will be well to examine sepa¬ 
rately the purposes for which such zones have been established. 

Customs Zones. So-called "hovering laws,” by which States have asserted 
a right to seize foreign vessels on the high seas within two, three, or four leagues 
of the coast have been enforced by some countries for over two hundred years. 
See Masterson, op, cit.: Jessup, op. cit.; Gidel, 111, 377 fT., 93 IT. In 1876, the 
British Customs Consolidation Act (38 & 40 Viet. c. 36) repealed prior hover¬ 
ing acts and limited seizure of vessels “not British” to one league (three marine 
miles) in most cases. See, however, Briggs, R.D.I.L.C,, 3rd ser., XX (1939), 
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240-241 n., and Jessup, op cit., pp. 78-79, to the effect that, however sparingly 
used in recent years, British legislation still permits the exercise of jurisdiction 
over vessels of foreign registry in a contiguous zone beyond the three-mile limit. 

Since 1790 the United Slates has by national legislation asserted the right to 
board and otherwise exercise jurisdiction over foreign vessels hound for the 
United States within four leagues (twelve marine miles) of the coast in order 
to enforce customs regulations. In the Tariff Act of 1922 the United States Con¬ 
gress provided that any vessel, whether bound for the United Stales or not, 
might be boarded for examination within four leagues of the coast, and United 
States officials might “use all necessary force to compel compliance, and if it 
shall appear that any breach or violation of the laws of the United States has 
been committed, whereby or in consequence of which such vessel ... or the 
merchandise ... on board ... is liable to forfeiture, it shall be the duty 
of such officer to make seizure of the same, and to arrest, or, in case of escape 
or attempted escape, to pursue and arrest any person engaged in such breach 
or violation.” See. 581, Act of Sept. 21, 1922, 42 Slat. 979. See also 46 Stat. 
747 (1930) and 49 Stat. 521, 19 U.S.C.A. sec. 1581 (1935). 

United States courts have upheld the right of a State to assert jurisdiction over 
foreign vessels on the high seas in a zone contiguous to the territorial sea in order 
to prevent violation of its revenue laws (c. g.. Church v. Hubhart, above, p. 356; 
U.S. V. Ben^ochea, 279 Fed. 537 (1922)), for having violated its laws (c. g.. 
The Grace and Ruby, above), or for being “constructively present” through be¬ 
ing in contact with the shore for purposes of violating the local laws, although 
the vessel was at all times beyond the three-mile limit (e. g.. The Henry L, Mar¬ 
shall, 286 Fed. 260 (1922), 292 Fed. 486 (1923), Arch v. US. {The Island 
Home), 13 F. 2d 382 (1926)). For analyses of these and similar decisions, see 
Jessup, op. cit., 241-276; Masterson, op. cit., 175-247, 304-325; Edwin D. 
Dickinson, “Jurisdiction at the Maritime Frontier,” 40 Harvard L.R. (1926), 
1-29; Hyde, I, 780 ff.; and bibliography cited by Gidcl, III, 420. 

Although attempts by certain Stales to extend the plenary jurisdiction exer¬ 
cised over the territorial sea to distances beyond the three-mile limit have led 
to diplomatic protests, the validity of hovering legislation has seldom been 
challenged. See Gidel, HI, 446 ff.; Masterson, 253-325. In 1875 Secretary of 
Stale Hamilton Fish, while reiterating our adherence to the three-mile limit 
as a rule of international law, justified the application of our hovering legislation 
beyond that limit on the ground that since 1790 “there is no known instance 
of any complaint on the part of a foreign government of the trespass by a com¬ 
mander of a revenue-cutter upon the rights of its flag under the law of nations.” 
US. For. Rel., 1875-76, Pt. 1, 649-650; see id., 1912, p. 1287; US. v. Ben- 
gochea, 279 Fed. 537 (1922). However, the enforcement of the Tariff Act 
of 1922 in connection with the National Prohibition Act of October 28, 1919, 
41 Stat. 305, led to diplomatic protests and discussions. See U.S. For. Rel., 
1922, I, 591-593, and id., 1923, I, 163-170, 172-179, for British protests 
over the application of the “constructive presence” rule in The Grace and Ruby 
and The Henry L. Marshall, and the American defence that the British had 
themselves approved the rule in The Araunah, 82 B. & F.S.P. (1890), 1043, 
1058. The discussions ended in the negotiation by the United States, between 
1924 and 1930, of treaties with sixteen foreign States for the prevention of 
smuggling of intoxicating liquors. For the diplomatic correspondence, see U.S. 
For. Rel, 1922,l,558-592\id., 1923,\, 133-263; W., 7924,1, 157-211 (with 
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the texts of nine of the treaties); CooA: v. U.S., above; Jessup, op, cit., 279 ff.; 
Masterson, op, cit., 326 ff. For court decisions under the liquor treaties, see 
Jessup, op. 67/., 321-352; Annual Digest, passim; bibliography in Gidcl, III, 
420. On May 4, 1937, Secretary of State Hull informed the Attorney General 
that the liquor treaty of 1924 with Great Britain “has not been terminated by 
reason of the repeal of the Eighteenth Amendment to the Constitution of the 
United States.’' See Hackworth, I, 690; The Ada M., 20 F. Supp. 331 (1937), 
60 F". 2d 449, 67 F. 2d 333; E. D. Dickinson, “The Effect of Prohibition Repeal 
Upon the Liquor Treaties,” 28 AJ.I.L, (1934), 101-104. 

Since the passage of the Anti-Smuggling Act of 1935, the United States has 
asserted jurisdiction over foreign vessels in four different zones adjacent to its 
coasts: (1) the three-mile limit of territorial seas; (2) the four-league customs 
zone; (3) the liquor treaty zone of one hours sailing distance from the coast; 
and (4) the customs-enforcement area. See Jessup, “The Anti-Smugsling Act 
of 1935,” 31 A.J./.L. (1937), 101-106; Hearings on H.R. 5496, 74rh Cong., 
1st Scss., 1935. Cf. also the proclamation of zones for conservation of fisheries 
and subsoil resources, below, pp. 377 ff. The enactment of the Anti-Smuggling 
Act was not regarded by the United States as authorizing the assertion of any 
jurisdiction in violation of international law, and the Act expressly disclaimed 
the intention of seizing foreign vessels on the high seas in contravention of any 
treaty. With the possible exception of one case, the seizure of vessels under the 
Act seems to have been in conformity with international law. Only five customs- 
enforcement areas have been proclaimed under the Act, the last being in 1935. 
Of sixteen vessels seized under the Act, eleven were of American registry and 
involved no questions of international law. Of the five foreign vessels, two were 
seized in United States ports, and two within the four-league customs zone. 
The fifth, the British-registered Miscrinko, although seized on the high seas 
between 15 and 36 miles of the coast, led to no protest by the British Govern¬ 
ment and was forfeited to the United States as a vessel substantially owned and 
controlled by a citizen of the United States within the meaning of sec. 3 (b) 
of the Act. (For sec. 3 (b) see above, p. 333). For an analysis of these unre- 
ported ca.ses, see Briggs in R.D.l.L.C,, 3rd scr., XX (1939), 217, 248-255. 
In The Rcidiai, a Norwegian vessel was seized in the port of New York and 
libelled for having, on the high seas at a point more than 500 miles from the 
coast of the United States, trans-shipped alcohol to other vessels in violation 
of sec. 205 (19 V.S.C.A., sec. 1586 (b)) of the Anti-Smuggling Act, prohibiting 
such acts “at any place upon the high seas adjacent to the customs waters of the 
United States.” In sustaining exceptions to the libel (14 F. Supp. 771 (1936)), 
the U.S. District Court properly found that the place of trans-shipment was not 
adjacent to customs waters, but, by invoking the liquor treaty of 1924 with Nor¬ 
way, failed to distinguish between illegal seizure on the high seas beyond the 
treaty limit of one hour’s sailing distance and a seizure in New York for a 
previous violation of a statute intended to have extraterritorial effect. In a subse¬ 
quent opinion on an amended libel, 15 F. Supp. 112 (1936), the Court held, 
in effect, that Congress had intended to subject to forfeiture foreign vessels 
seized in the United States for having been fitted out abroad for the purpose 
of defrauding U.S. revenue laws contrary to sec. 3 (a) (19 U.S.C.A, sec. 1703 
(a)) of the Act. However, upon protest by the Norwegian Government, and 
in view of its offer to take steps to prevent Norwegian vessels from violating U.S. 
revenue laws, forfeiture proceedings were discontinued and the vessel released. 
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See Briggs, loc, cit,, 250-254. For a critical analysis of certain provisions of 
the Anti-Smuggling Act, see Hyde, I, 789-794. 

For references to the hovering legislation of other Stales, see Replies of Cov- 
ernments, lac. at.; Gidel, III, 93 If.; 23 Columbia L.R. (1923) 475; Jessup, 
op. cit., 86 IT.; Public Prosecutor v. Lund (Norwav, 1922), Annual Dii^estf 
1919-^22, Case No. 76; H. A. Smith in 1939 B.T./.L., 122; Croft v. Dunphy, 
11933] A.C. 156, Annual Dif^est, 1931-32, Case No. 82; Cashin and Lewis v. 
The Kinit, Canada L.R, [1935] Ex. C.R. 103, Annual Digest, 1933-34, Case 
No. 87: Molvan \. A.-G. for Palestine, [1948J A.C. 351, and commeni thereon 
in 47 Mich. L.R. (1948-49), 555. Sec also Art. 9 of the Convention signed at 
Helsingfors, August 19, 1925, by which Germany, Denmark, Esthonia, Finland, 
Latvia, Lithuania, Norway, Poland and the Free City of Danzig, Sweden, and 
the U.S.S.R. agreed to raise no objection to the application within a zone of 
twelve miles from the coasts of the contracting parties of their national laws for 
the suppression of smuggling of alcoholic liquors. 42 L.N.T.S. 73. For a decision 
of the Esthonian Council of State, October 1, 1932, applying this Convention, 
see 66 7.0./. (1939), 442-448. 

Despite the failure of the 1930 Hague Codification Conference to agree in 
conventional form upon the width of the territorial sea or the nature and extent 
of jurisdiction in the contiguous zone, the evidence seems to support the con¬ 
clusion that customary international law permits a State to exercise jurisdiction 
over foreign vessels on the high seas in a zone contiguous to its territorial sea 
for the purpose of enforcing its customs laws. See Briggs, loc. cit.; Gidel, 111, 
363 ff., 372 ff., 444-454, 474-489; Jessup, op, cit,, 95; Masterson, op. cit., 
375-384; Hyde, I, 460-463, 779. For discussions of the contiguous zone at 
The Hague Codification Conference, see Acts of the Conference, Minutes of 
the Second Committee on Territorial Waters, C. 351 (b). M. 145 (b). 1930. 
V. 16., pp. 119-162, and Annex V, Report of the Second Committee, id., 
pp. 209-211. Professor Hyde observes: ‘The significant fact is that the law of 
nations docs not in a variety of situations forbid a State to exercise a protective 
and preventive jurisdiction for special purposes within waters beyond the 
marginal sea, and that it does not infer from that exercise an attempt to extend 
the limits of that sea.” Loc. cit., 461. The correctness of these conclusions would 
not seem to be negatived by the continuing inability of States to agree upon 
twelve miles or any other distance as the outer limit of a contiguous zone for 
customs purposes. On the delimitation of contiguous zones, sec S. W. Boggs, 
“Delimitation of Seaward Areas under National Jurisdiction,” 45 A.J.I.L. 
(1951), 240-266, and Boggs, “National Claims in Adjacent Seas,” 41 Geo- 
graphical Review (1951), 185-209. 

Fisheries Zones. Claims to establish contiguous zones for the enforcement 
of national fisheries regulations against foreign vessels on the high seas have 
hitherto been regarded as lacking a sound basis in customary international law. 
See below, pp. 382-383. 

Security Zones. Preventive jurisdiction over foreign vessels on the high seas 
contiguous to territorial waters for purposes of sanitation and public health is 
practiced by some States. Sec Gidel, III, 455-462. However, despite efforts at 
a conference in Washington in 1926 and by the League of Nations Communica¬ 
tions and Transit Organization, States have shown no willingness to accept 
treaty provisions for the establishment of contiguous zones on the high seas 
in which States might prohibit the pollution of the sea by oil. See Preliminary 
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Conference on Oil Pollution of Navigable Waters, June 1926, Washington, 
Govt. Print. Office; U.S. For. Rel, 1926, 1, 238-247; id., 1930, 1, 275-279; 
League of Nations. A. 20, 1935. VIII. 5; C. 449. M. 235. 1935. Vlll. 7; 1936. 
VIII. 9, 10, and 12; Hyde, 1, 757-758; Gidel, I, 480-484. 

A protective zone wider than three miles is claimed by some States for pur¬ 
poses of neutrality laws and regulations. See Hackworth, I, 660—663; Jessup, 
op. cil., 96—105; Replies of Governments, cited. Sec also Article 18 of the 
Harvard Research Draft Convention on Rights and Duties of Neutral States 
in Naval and Aerial War (1939), which provides: “A belligerent shall not 
engage in hostile operations on, under or over the high seas so near to the 
territory of a neutral State as to endanger life or property therein.” The Com¬ 
ment adds that, although sound in principle, there is little express authority 
for the rule stated. Sec, however, id., pp. 343-353 for national legislation and 
diplomatic correspondence asserting the rule. Sec Philip Marshall Brown, “Pro¬ 
tective Jurisdiction,” 34 A.J.I.L. (1940), 112-116. On the Declaration of 
Panama of 1939, sec Hackworth, VII, 702-709; Hyde, 111, 2348-2352. 

B. Coastal Fisheries.—Sea Bed and Subsoil.—Continental Shelf 

United States, Proclamation with Respect to 
Coastal Fisheries in Certain Areas of the High Seas, 
September 28, 1945 

10 Fed. Reg. 12304 


Whereas for some years the Government of the United States of America has 
viewed with concern the inadequacy of present arrangements for the protection 
and perpetuation of the fishery resources contiguous to its coasts, and in view 
of the potentially disturbing effect of this situation, has carefully studied the 
possibility of improving the jurisdictional basis for conservation measures and 
international cooperation in this field; and 

Whereas such fishery resources have a special importance to coastal com¬ 
munities as a source of livelihood and to the nation as a food and industrial 
resource; and 

Whereas the progressive development of new methods and techniques con¬ 
tributes to intensified fishing over wide sea areas and in certain cases seriously 
threatens fisheries with depletion; and 

Whereas there is an urgent need to protect coastal fishery resources from 
de.structivc exploitation, having due regard to conditions peculiar to each region 
and situation and to the special rights and equities of the coastal State and of 
any other State which may have established a legitimate interest therein; 

Now, therefore, I, Harry S. Truman, President of the United Slates of 
America, do hereby proclaim the following policy of the United States of Amer¬ 
ica with respect to coastal fisheries in certain areas of the high seas: 

In view of the pressing need for conservation and protection of fishery re- 
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sources, the Government of the United States regards it as proper to establish 
conservation zones in those areas of the high seas contiguous to the coasts of 
the United States wherein fishing activities have been or in the future may be 
developed and maintained on a substantial scale. Where such activities have 
been or shall hereafter be developed and maintained by its nationals alone, 
the United States regards it as proper to establish explicitly bounded conserva¬ 
tion zones in which fishing activities shall be subject to the regulation and con¬ 
trol of the United States. Where such activities have been or shall hereafter be 
legitimately developed and maintained jointly by nationals of the United States 
and nationals of other States, explicitly bounded conservation zones may be 
established under agreements between the United States and such other Slates; 
and all fishing activities in such zones shall be subject to regulation and control 
as provided in such agreements. The right of any State to establish con.scrvation 
zones off its shores in accordance with the above principles is conceded, pro¬ 
vided that corresponding recognition is given to any fishing interests of nationals 
of the United States which may exist in such areas. The character as high seas 
of the areas in which such conservation zones arc established and the right to 
their free and unimpeded navigation are in no way thus afiected. . . . 


United States, Proclamation with Respect to the 
Natural Resources of the Subsoil and Sea Bed of the 
Continental Shelf, September 28, 1945 

10 Fed. Reg. 12303 

Whereas the Government of the United States of America, aware of the long 
range world-wide need for new sources of petroleum and other minerals, holds 
the view that efforts to discover and make available new supplies of the.se re¬ 
sources should be encouraged; and 

Whereas its competent experts are of the opinion that such resources under¬ 
lie many parts of the continental shelf off the coasts of the United States of 
America, and that with modern technological progress their utilization is al¬ 
ready practicable or will become so at an early date; and 

Whereas recognized jurisdiction over these resources is required in the 
interest of their conservation and prudent utilization when and as development 
is undertaken; and 

Whereas it is the view of the Government of the United States that the 
exercise of jurisdiction over the natural resources of the subsoil and sea bed 
of the continental shelf by the contiguous nation is reasonable and just, since 
the effectiveness of measures to utilize or conserve these resources would be 
contingent upon cooperation and protection from the shore, since the conti¬ 
nental shelf may be regarded as an extension of the land-mass of the coastal 
nation and thus naturally appurtenant to it, since these resources frequently 
form a seaward extension of a pool or deposit lying within the territory, and 
since self-protection compels the coastal nation to keep close watch over activi- 
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ties off its shores which are of the nature necessary for utilization of these re¬ 
sources; 

Now, therefore, I, Harry S. Truman, President of the United States of 
America, do hereby proclaim the following policy of the United Stales of Amer¬ 
ica with respect to the natural resources of the subsoil and sea bed of the con¬ 
tinental shelf. 

Having concern for the urgency of conserving and prudently utilizing its 
natural resources, the Government of the United States regards the natural re¬ 
sources of the subsoil and sea bed of the continental shelf beneath the high seas 
but contiguous to the coasts of the United States as appertaining to the United 
States, subject to its jurisdiction and control. In cases where the continental 
shelf extends to the shores of another State, or is shared with an adjacent State, 
the boundary shall be determined by the United States and the State concerned 
in accordance with ccjuitablc principles. The character as high seas of the waters 
above the continental shelf and the right to their free and unimpeded navigation 
are in no way thus affected. . . . 


Argentina, Declaration Proclaiming Sovereignty 
over the Epicontinental Sea and the 
Continental Shelf, October 9, 1946 

Decree No. 14.708; translation from 41 A.JJ.L. (1947), Supp. 11 


Whereas: 

The submarine platform, known also as the submarine plateau or continental 
shelf, is closely united to the mainland both in a morphological and in a geo¬ 
logical sense; 

The waters covering the submarine platform constitute the epicontinental 
seas, characterized by extraordinary biological activity, owing to the influence 
of the sunlight, which stimulates plant life (as exemplified in algae, mosses, etc.) 
and the life of innumerable species of animals, both susceptible of industrial 
utilization; 

The Executive Power, in Article 2 of Decree No. 1,386, dated January 24, 
1944, issued a categorical proclamation of sovereignty over the “Argentine 
Continental Shelf’ and the “Argentine Epicontinental Sea,” declaring them to 
be “transitory zones of mineral reserves”; 

The State, through the medium of the Yacirnientos PetroUferos Fiscales 
[Public Petroleum Deposits Administration], is exploiting the petroleum de¬ 
posits discovered along the “Argentine Continental Shelf,” thereby confirming 
the Argentine nation’s right of ownership over all deposits situated in the afore¬ 
said continental shelf; 

It is the purpose of the Fixecutive Power to continue, more and more inten¬ 
sively, its scientific and technical investigations relative to all phases of the ex¬ 
ploration and exploitation of the animal, vegetable and mineral wealth, which 
offer such vast potentialities, contained in the Argentine continental shelf and 
in the corresponding epicontinental sea. 
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In the international sphere conditional recognition is accorded to the right 
of every nation to consider as national territory the entire extent of its epiconti¬ 
nental sea and of the adjacent continental shelf; 

Relying upon this principle, the Governments of the United States of Amer¬ 
ica and of Mexico have issued declarations asserting the sovereignly of each 
of the two countries over the respective peripheral epicontinental seas and 
continental shelves (Proclamation of President Truman, dated September 28, 
1945, and Declaration of President Avila Camacho, dated October 29, 1945); 

The doctrine in question, aside from the fact that it is implicitly accepted in 
modern international law, is now deriving support from the realm of science in 
the form of serious and valuable contributions, according to the testimony 
otTcred by numerous national and foreign publications and even by olViciai edu¬ 
cational programs; and 

The manifest validity of the thesis invoked above, as well as the determination 
of the Argentine Government to perfect and preserve all the attributes inherently 
bound up with the exercise of national sovereignty, make it advisable to formu¬ 
late the declaration pertinent to this matter, thereby amplifying the effects of 
the aforesaid Decree No. 1,386. 

The President of the Argentine Nation, 
supported by a General Accord of the Ministers 

decrees: 

Article 1.—It is hereby declared that the Argentine Epicontinental Sea and 
Continental Shelf are subject to the sovereign power of the Nation; 

Article 2.—l or purposes of free navigation, the character of the waters 
situated in the Argentine Epicontinental Sea and above the Argentine Conti¬ 
nental Shelf, remains unaffected by the present Declaration; 

Article 3.—The said Declaration shall be brought to the attention of the 
Honorable Congress, published, transmitted to the National Registry and filed. 

United States Note to Argentina, July 2, 1948 

Replies from Governments to Questionnaires of the International Law 
C ommission, U.N. Doc. A/CN.4/19, 23 March 1950, p. 115-7 

At the direction of my Government I have the honor to state that the United 
States Government has carefully studied the Declaration of the President of 
the Argentine Nation of 11 October 1946 concerning the industrial utilization 
of the resources of the continental shelf and the coastal seas. . . . The United 
Slates Government, aware of the inadequacy of past arrangements for the 
effective conservation and utilization of such resources, views with sympathy the 

-7 fEn.: See id. 113, 114, for comparable notes from the United Stales to Peru and 
Chile; D. S. Bull., XXIV, No. 600 (Jan. 1, 1951), 24, for U.S. note to Salvador; and 44 
AJ.LL. (1950), 675, for U.S. note to Saudi Arabia.] 
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considerations which led the Argentine Government to formulate its Declara¬ 
tion. 

At the same time, the United States Government notes that the principles 
underlying the Argentine Declaration differ in large measure from those of 
the United States Proclamations and appear to be at variance with the generally 
accepted principles of international law. In these respects, the United States 
Government notes in particular that (1) the Argentine Declaration decrees 
national sovereignty over the continental shelf and over the seas adjacent to 
the coasts of Argentina outside the generally accepted limits of territorial waters, 
and (2) the Declaration fails, with respect to fishing, to accord recognition to 
the rights and interests of the United States in the high seas ofT the coasts of 
Argentina. In view of these considerations, the United States Government 
wishes to inform the Argentine Government that it reserves the rights and 
interests of the United States so far as concerns any effects of the Declaration 
of 11 October 1946 or of any measures designed to carry that Declaration into 
execution. , . , 


Editor's Noti;: — Coastal I'ishcrics.—Continental Shelj. “It is a universally 
recognized principle of international law that a State has jurisdiction over sea¬ 
fishing within its territorial waters, and to apply thereto its municipal law, and 
to impose in respect thereof such prohibitions as it may think fit,” observed the 
Tribunal of the Amcriean-British Claims Arbitration in the case of The 
Ari^onaut and Jonas //. French, December 2, 1921. The Tribunal therefore 
dismissed a claim of the United States for damages for the seizure by Canadian 
authorities within the Canadian three-mile limit of two American vessels which, 
w'hilc fishing on the high seas, had inadvertently drifted into Canadian territorial 
waters where fishing was prohibited to foreigners. Nielsen's Report, p. 509. 
See also Hyde, 1, 460, who ob.scrvcs that “within its territorial limits, embracing 
the marginal sea, a Slate enjoys the exclusive right to control fisheries”; Gidel, 
III, 292-325, with citations to national fisheries legislation and practice, and 
to exceptions based upon treaties; Percy Thomas Fcnn, The Origin of the Rii^lu 
of Fisheries in Territorial Waters (1926); Hack worth, 1, 656-660. For cita¬ 
tions to conventional agreements permitting foreign fishermen to fish in the 
territorial waters of a particular State, sec Alhern P. Daggett, “The Regulation 
of Maritime Fisheries by Treaty,*’ 28 AJJ.L. (1934), 693, 701-2. See also 
Proceedings in the North Atlantic Coast Fisheries Arbitration (Washington, 
1912), 12 vols. 

However, problems of coastal fisheries are not limited to territorial winters. 
Sec Daggett, loc, cit,, pp. 693-717; T. W, Fulton, op. cit., below. As the Cali¬ 
fornia Bureau of Commercial Fisheries staled with reference to coastal fisheries 
off California and Southern California: “Although one fishery, it is arbitrarily 
cut into four portions by two imaginary lines drawn on the map. The boundary 
line between the United States and Mexico when extended westward divides 
the area horizontally into northern and southern portions, while the three 
mile limit running vertically cuts a three mile strip off the . . . area. The fisher¬ 
men, the fish, and the ocean currents pay little attention to these lines, and the 
only excuse for drawing them is in such cases as involve the levying of duty or 
determining state and national jurisdiction.” Quoted in Daggett, loc. cit. at 
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pp. 695-696. In 1937 the Institiit de Droit International adopted a resolution 
on Les Fondements Juridiques de la Conservation des Richesses de la Mer 
which noted that “many species of marine life are found from time to time in 
the high seas and as a consequence are not subject to the jurisdiction of any 
State'’ and that many other species, although of interest and economic impor¬ 
tance to several States, are found exclusively or largely within the jurisdiction 
of one or more States to whose waters they habitually return. Annuairc de 
rinsfitut dc Droit International (1937, Luxemhour^). 268; see also id., 93- 
131,240-242, and the Report of George Grafton Wilson and Sir John Fischer 
Williams on Les Fondements Juridiques de la Conservation des Richesses de 
la Mer, Annuairc (1936, Brussels) I, 329—396. See further, Homer EZ. Gregory 
and Kathleen Barnes, North Pacific Fisheries: With Special Reference to Alaska 
Salmon (American Council, Institute of Pacific Relations, 1939); Jozo Toma- 
sevich. International Agreements on Conservation of Marine Resources — 
with Special Reference to the North Pacific (Stanford, 1943); L. Larry Leon¬ 
ard, International Regulation of Fisheries (Carnegie Endowment, 1944). 

Extensive national claims to fisheries beyond the limits of their territorial 
seas have been made by States. These claims have sometimes been used by 
writers to demonstrate the “inadequacy” of the three-mile limit for fishery 
regulations. See Stefan A. Riesenfeld, Protection of Coastal Fisheries Under 
International Law (Carnegie Endowment, 1942); Joseph Waller Bingham, 
Report on the International Law of Pacific Coastal Fisheries (Stanford, 1938); 
T. W. Fulton, The Sovereignty of the Sea, 693-740. Claims to regulate coastal 
fisheries on the high seas beyond territorial waters have been predicated upon 
the assertion of a right either (1) to establish a fishing monopoly for nationals 
to the exclusion of foreigners; or (2) to establish a fisheries regime applicable 
to foreigners as well as to nationals in order to conserve marine resources from 
destructive practices. Sec Gidel, HI, 464 IT., 300 ff. 

Seizures of foreign fishing vessels beyond the limits of the territorial sea have 
not been maintainable against energetic protests. Id., 305-306. In 1905, a 
Canadian sealer, the Agnes G. Donohoe was seized for violation of a Uruguayan 
decree prohibiting scaling at the mouth of the Rio de la Plata, but was released 
after a formal protest by the British Government “against this claim to jurisdic¬ 
tion outside the ihrcc-milc boundary.” Fulton, op. cit., 663. In 1910, a British 
trawler, the Onward Ho “was seized on the charge of fishing within Russian 
territorial waters; but she was voluntarily released by the Russian Government 
upon its appearing that when arrested she was, though perhaps within twelve 
miles of a line from headland to headland of the White Sea, at a distance of 
more than twelve miles from the shore,” U.S. For. Rel. 1912, 1288. As a result 
of the Bering Sea Fur Seal Arbitration Award of August 15, 1893, which held, 
in part, “that the United States has not any right of protection or property in 
the fur-seals frequenting the islands of the United States in Behring Sea, when 
such seals are found outside the ordinary three-mile limit,” British and Ameri¬ 
can commi.ssioners were appointed to determine the liability of the United 
States for previous seizures of British scaling vessels beyond the three-mile limit. 
The Commissioners, on December 17, 1897, awarded the .sum of $473,151.26 
to Great Britain because of twenty-three illegal seizures by United States au¬ 
thorities at distances of from 15 to 115 miles from the coast. See Moore, Inter¬ 
national Arbitrations, J, 949, 954; id., II, 2123-2131; Moore, Digest, 1, 910- 
922, See also the Decision of T. M. C. Asser, Arbitrator, in the cases of the 
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Cape Horn Pigeon, James Hamilton Lewis, C, H, White, and Kate and Anna, 
in each of which cases the Arbitrator awarded damages against Russia because 
of illegal seizure of American scaling vessels on the high seas outside Russian 
territorial waters. U.S, For. ReL, 1902, Appendix 1, 451-466; Moore, Digest, 
I, 927-929. 

Gidel observes that, while a contiguous zone for the enforcement of customs 
regulations is almost universally accepted, the establishment of a contiguous 
zone for the enforcement of national fisheries regulations against foreign vessels 
on the high seas arouses general hostility; that the dominant opinion at Thc‘ 
Hague Codification Conference in 1930 opposed the idea of a contiguous zone 
either for the conservation of fisheries or for a national fishing monopoly; and 
that international law recognizes no right of a littoral State to establish a con¬ 
tiguous /one for fisheries protection or monopoly in the absence of treaty. Gidel, 
HI, 46S-473. See Acts oj the Conference, Minutes of the Second Committee 
on Territorial Waters, League Doc., 1930. V. 16, pp. 119-162. 

However, in his noteworthy Memorandum on the Regime of the High Seas, 
prepared for the United Nations International Law Commission, U.N. Doc, 
A/CN.4/32, 14 July 1950, pp. 36-48, Gidel suggests “that there are increas¬ 
ingly strong arguments for the recognition by international law of the establish¬ 
ment of a contiguous /.one for fisheries,” provided the purpose is conservation 
and n<n monopoly. Sec also J. W. Bingham, “The Continental Shelf and the 
Marginal Belt,” AOAJJ.L. (1946), 173-178; P. C. Jessup, “The Pacific Coast 
Fisheries,'’ 33 AJ.l.L. (1939), 129-138; Charles B. Selak, “Recent Develop¬ 
ments in High Seas Fisheries Jurisdiction under the Presidential Proclamation 
of 1945," 44 AJJ.L. (1950), 670-681; E. W. Allen in 45 id. (1951 ) 177; 
Walter M. Chapman, “United States Policy on High Seas Fisheries,” D. S. Bull., 
XX, No. 498 (Jan, 16, 1949) 67 (T. 

Sedentary Fisheries beyond Territorial Waters. The claims of certain States 
to exercise monopolistic rights to sedentary fisheries of oysters, pearl oysters, 
chunks, corals, or sponges beyond the limits of territorial waters are based on 
long usage and cMectivc occupation and property. Sec British Reply, Point III, 
Bases of Discussion, 1929.V.2, p. 28. These claims are recognized by customary 
international law as a legitimate exception to the principle of the freedom of 
the seas, subject, perhaps, to a legal obligation to interfere as little as possible 
with freedom of navigation and other common rights characterizing the freedom 
of the seas. Gidel, I," 500-501. See, for example, claims to pearl fisheries off 
Ceylon twenty or more miles beyond the three-mile limit, the sponge fisheries 
off Tunisia and other claims discussed in Gidel, 1, 488-501; Sir Cecil J. B. 
Hurst, “Whose Is the Bed of the vSea? Sedentary Fisheries Outside the Three- 
Mile Limit,” 1923-24 B.Y.I.L., 34-43; H. A. vSmith, Great Britain and the 
Law of Nations, II, 118-122, 409-420; Riesenfeld, op. cit., 169-171; Jessup, 
op. cit., 13-17; Hackworlh, II, 672-680; P. R. Fcith et al., “Rights to the Sea 
Bed and its Subsoil,” International Law Association, 43rd Report {Brussels, 
1948), 168-206. 

Sea Bed and Subsoil Rights. Continental Shelf. “Within the three mile limit, 
the bed of the territorial waters is generally recognized as subject to the sover¬ 
eignty of the adjacent State. There have been disputes as to whether this au¬ 
thority should vest in the central or local government. The right to minerals 
under the bed of the sea off the Cornwall coast of England became a matter 
of legislation in 1858. Under this act ‘all mines and minerals lying under the 
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seashore between hieh and low water marks belonged to the adjacent coiiniy, 
while those seaward from the low water mark . . . are, by 21 & 22 Viet., 
I85cS, C.I09, ^\'cstcd in the Sovereign in right of the Crown as part of the soil 
and territorial possessions of the Crown/' Harvurd Research, J erntonci! liters 
(1929), 291. Sec also Hurst, "‘Whose Is the Bed of the Sea?” loc. cit.; Gidel. 
Ill, 326-332. In United States v. California, 332 U.S. 19, 3S-39 (1947), the 

U. S. Supreme Court decided ‘"that California is not the owner of the three- 
mile marginal belt along its coast, and that the Federal Government rather than 
‘the stale has paramount rights in and power over that belt, an incident to which 

is full dominion over the resources of the soil under that water area, including 
oil.” See Order and Decree of the Court, Oct. 27, 1947, 332 U.S. S04. (’/. U.S. 

V. Louisiana. 339 U.S. 699 (1950) and U.S. v. Texas, 339 U.S. 707 (1950). 
Sec also “Conllicting Stale and Federal Claims of Title in Siibnierged Lands 
of the Continental Shelf,” Comment, 56 Yale L.J. (194(^-47), 356-370: 
Gordon Ireland, ‘"Marcnnal Seas Around the States,” 2 Louisiana L.R. 
(1939-40), 252-293, 436-478: 39 Coluinhia L.R. (1939), 317-326. com¬ 
menting on Louisiana's claim to a belt of territorial waters 27 miles wide. Previ¬ 
ously, the United States had on March 16, 1929. replied to a League of Nations 
questionnaire on territorial waters that: "‘The sea-bottom and subsoil covered 
by the territorial waters, including fish and minerals, are the properly of the 
United States or of the individual states where they border . . ."See 1929. V.2., 
pp. JS-21; Hackworth, 1, 653-656, Sec also E. M. Borchard, “Jurisdiction 
over the Littoral Bed of the Sea,’' 35 AJ.l.L. (1941 ), 515-519. 

Beyond territorial waters the problem has recently arisen of establishing 
a legal regime for the sea bed and its subsoil, which, w hile safeguarding the use 
of the high .seas as a means of communication, furthers the regulated exploita¬ 
tion of its submarine resources. President Truman's Proclamation of September 
28, 1945, in which the United States indicated its opinion that the continental 
shelf was "‘naturally appurtenant” to the land-mass of a contiguous nation, 
thereby rendering “reasonable and just” the exercise of jurisdiction by contigu¬ 
ous nations over the natural resources of the subsoil and sea bed of the conti¬ 
nental shelf, w'as soon followed by comparable proclamations, with important 
modifications, by Mexico (1945, supplemented 1949), Argentina (1946, sec 
above), Nicaragua (1947), Chile ( 1947), Peru (1947), Costa Rica (1948), 
by British Orders in Council for Jamaica and the Bahamas (1948), by Saudi 
Arabia (1949), and by Bahrein and certain Arabian sheikhdoms (1949). 
Legislation of comparable nature was pending in Cuba and Iran. See Richard 
Young, “Recent Developments with Respect to the Continental Shelf,” 42 
zI././.L. (1948), 849-857; Young, “Saudi Arabian Olfshorc Legislation,” 
43 A.J.I.L. (1949), 530-532, with documents, id. Supp. 154, 185; Young, 
“Further Claims to Areas Beneath the High Seas,” 43 A.J.LL. (1949), 790- 
792; Young, “The Legal Status of Submarine Areas beneath the High Seas,” 
45 A.J.LL. (1951 ), 225-239; J, P. A. Francois Report on the Hi^h Seas to 
International Law Commission, U.N. Doc. A/CN.4/17, 17 March 1950, 
pp. 31-41; Gidel Memorandum, U.N, Doc. A/CN.4/32, pp. 48-112; Feith, 
loc. cit., 168-206; Briggs, “Jurisdiction over the Sea Bed and Subsoil beyond 
Territorial Waters,” 45 A.J.I.L. (1951), 338-342; S. Whittemore Boggs, “De¬ 
limitation of Seaward Areas under National Jurisdiction,” 45 A.J.I.L. (1951), 
240-266; Gidel, I, 507-514. Unlike the United Slates, the Latin American 
States have in their various proclamations claimed extensive rights of sover- 
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eignly over the sea bed and the subsoil of the continental shelf as well as over 
the high seas above the continental shelf. See critical analyses in Young, 
PranQ'ois, and Ciidcl Mcnionindinn, cited. ( /. Edwin M. Borchard, "Resources 
of the Continental Sheif/' 40 AJ.LL. (1046), 53-70; L. C. Green, “The Con¬ 
tinental Shelf" Current Lv^al rrohlems, 795/. 54-80. C/. l.L.C. Draft on 
Continental Shelf, 3d Report (1951), 45 A.JJ.L. (1951), Supp., 139 tl. 


C. Hot Pursuit 

Editor's Non : Hot Pursuit. Article 1 1 of the unratificd draft on The Lej^al 
Status oj the Territorial Sea annexed to the Final Act of the Hague Confer¬ 
ence for the Codification of International Law provides, in part: "The pursuit 
of a foreign vessel for an infringement of the laws and regulations of a Coastal 
State begun when the foreign vessel is within the inland waters or territorial sea 
of the State, may be continued outside the territorial sea so long as the pursuit 
has not been interrupted. 1'he right of pursuit ceases as soon as the vessel 
which is pursued enters the territorial sea of its own country or of a third State." 
League Doc. 1930. 7. p. 17. See also Replies of (Joveninients, Bases of 

Diseussi(ni, II, League Doc. 1929. V. 2, pp. 92—96. On the right of "iiot 
pursuit'’ see Gianville L. Williams, ‘The Juridical Basis of Hot Pursuit,*’ 
1939 B.Y.I.L., 83-97; Gidel, III. 339-360, 490 -492; Jessup, op. cit., 106- 
111; Hackworth, II, 700-709; Hyde, I, 794-797; Harvard Research, Terri¬ 
torial Waters ( 1929) 358-362; 1 he hata, Moore, International Arbitrations, 
III, 3067 IT.; The Ship North v. The Kin^, 37 Canada S.C.R. (1906) 385; The 
Katina (1929). F-gvpt, Mixed Court of Appeal of Alexandria, translated in 
24 A.J.I.L. ( 1930), 175-181; Gulf of Finland (Control Zones) Case, Estho- 
nian Council of Stale ( 1932), interpreting Art. 9 of Helsingfors Convention of 
August 19, 1925, on hot pursuit. Annual Di^^est, 1935—37, Case No. 193, 66 
J.D.I. (1939) 442-448; Case of Ernest et Prosper Everaert, 31 Rev. Critiejue 
de Droit hit. (1936 ). 751-755. with Note by G.G. 

Some interesting developments of the doctrine of hot pursuit were raised 
in the case of the Em Alone, below. vSee also G. G. Fit/mauricc, "The Case of 
the Pm Aloner 1936 B.Y.I.L., 82-111, 


The I'm Alone 

[Ed.: The digest of the case which follows was prepared by the Editor from the 
documents published in U.S. Department of Stale Arbitration Series, No. 2 
(1-7) 1931-1935.] 

On March 20, 1929, the Canadian schooner Pm Alone, notorious as a liquor 
smuggling vessel, was hailed by the U.S. Coast Guard vessel Wolcott off the 
coast of Louisiana. The Pm Alone when sighted was outside the three-mile 
limit but within one hour’s sailing distance ol the shore. The master of the 
Pm Alone several times refused the request of the Wolcott to permit search 
and headed for the open sea with the Wolcott in hot pursuit. The Wolcott 
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fired three blank shots across the bow of the Fm Alone and then commenced 
firing shells through the sails and rigging, until her gun jammed. Still in hot 
pursuit the Wolcott radioed that another revenue cutler be sent to her as¬ 
sistance. The pursuit continued through the 2Jst of March, and on the morn¬ 
ing of March 22, when the Fin Alone and the Wolcott w'cre more than two 
hundred miles from the United States coast, the U.S. Coast Cuiard cutter Dexter 
joined the Wolcott in the pursuit. Ignoring a warning to heave to or be sunk, 
the Fm Alone was sunk by the Dexter March 22. The master and crew of the 
I'm Alone jumped into the heavy seas and were rescued, with the exception 
of the boatswain, Leon Mainguy, who was drowmed. 

The Canadian claim in the Fm Alone case was referred to Justice Willis 
Van Devanter of the Supreme Court of the United States and the Right Honor¬ 
able Lyman Poore DutT of Canada, Commissioners appointed under the pro¬ 
visions of Article IV of the Convention of January 23, 1924, between the 
United States and Great Britain for the suppression of the smuggling of intoxi¬ 
cating liquors into the United States. The Canadian Government contended, 
inter alia, that the doctrine of hot pursuit “has not found complete acceptance” 
and “where recognized, it is under the distinct limitation that the pursuit must 
be initiated within territorial waters” and may not properly be commenced 
within the treaty limit of one hour's sailing. It was further contended that pursuit 
is not hot or continuous when another vessel is substituted for the original 
pursuing vessel; nor does the doctrine permit the sinking of the vessel pur¬ 
sued. 

The American Government replied, citing The Fescawha (Woittc v. C/.S.), 
19 F. 2d (1927) 506; The Newton Bay, 30 F. 2d (1928) 444 (affirmed 36 F. 
2d 729); and The Vinces. 20 F. 2d (1927) 164 (affirmed, Gillam v. U.S,. 21 F. 
2d (1928 ) 296), in which Federal courts had applied the doctrine of hot pursuit 
to the “seizure on the high seas of vessels suspected of violating the laws of the 
United States w'herc such vessels had ecaped, not from territorial waters of the 
United States (i.c., the three-mile limit), but from the distance of one hour's 
sailing from the coast of the United Slates.” While not unmindful that the de¬ 
cisions of municipal tribunals “can not necessarily be regarded as laying dowm 
principles of international law binding on foreign stales, they are entitled to 
respectful consideration.” Furthermore, no protests had been made by the 
British or Canadian Governments against the enforcement of the doctrine of 
hot pursuit in these cases, which “appear to have been similar to that in the 
instant case with the possible exception of the amount of force used to bring the 
vessel to a stop.” 

As to the other contentions of the Canadian Government, the United States 
submitted that the Wolcott was present at all limes and was actually cooperating 
with the Dexter, thus fulfilling the requirements of the doctrine of hot pursuit; 
and that the sinking occurred only because the master of the Fm Alone “pre¬ 
ferred to be sunk rather than to be taken into court for adjudication.” It is to 
be noted, added the United States, “that no member of the crew was injured by 
gun fire, and, had there been life-preservers on board, there is every reason to 
believe that the life of Mr. Leon Mainguy would have been spared.” 

Further evidence was introduced by the United States to the effect that, al¬ 
though it was registered as a Canadian vessel, the beneficial ownership of the 
Fm Alone was American. 

The Commissioners rendered a Joint Interim Report June 30, 1933 and a 
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Joint Final Report Jan. 5, 1935. In the Interim Report the Commissioners an¬ 
swered certain preliminary questions as follows*. 

Tlic question numbered one is in the following terms: 

The first question is whether the Commissioners may enquire into the beneficial 
or ultimate ownership ot the Fm Alone or of the shares of the corporation that 
ow'ncd the ship. It the C ommissioners arc authorized to make this enquiry, a fur¬ 
ther question arises as to the effect of indirect ownership and control by citizens 
of the United States upon the Claim; vi/.., whether it would be an answer to the 
Claim under the Convention, or whether it would go to mitigation of damages, or 
whether it would merely be a circumstance that should actuate the claimant Gov¬ 
ernment in refraining from pressing the claim, in whole or in part. 

'Fhe answer given to this question is as follows: 

The Commissioners think they may enquire into the beneficial or ultimate own¬ 
ership of the I'fn Alone and of the shares of the corporation owning the ship; as 
well as into the management and control ot the ship and the venture in which it 
w as engaged: and that this may be done as a basis for considering the recommenda¬ 
tions which they shall make. But the Commissioners reserve for further considera¬ 
tion the extent to which, if at all, the facts of such ownership, management and 
control mav affect particular branches or phases of the claim presented. 

The question numbered two is in the following terms: 

The second question relates to the right of hot pursuit. Further, it has tw'o aspects, 
and it is based upon the assumption that the averments in the Answer with regard to 
the location and speed of the Fm Alone are true. ITie question in its first aspect 
is whether the Government of the United States under the Convention has the 
right of hot pursuit where the ofl’ending vessel is wdthin an hour’s sailing distance 
of the shore at the commencement of the pursuit and beyond that distance at its 
termination. . . . 

The answer given to this question is as follows: 

As respects the question in its first aspect, viz., whether the Government of the 
United States under the Convention has the right of hot pursuit where the offend¬ 
ing vessel is w ithin an hour’s sailing distance of the shore at the commencement 
of"the pursuit and beyond that distance at its termination, the Commissioners arc 
as yet not in agreement as to the proper answer, nor have they reached a final dis- 
aereement on the matter. The Commissioners, therefore, suggest that the proceed¬ 
ings go forward and that the evidence be produced in an orderly way, leaving the 
Commissioners free to give further consideration to the matter and to announce 
their agreement or disagreement thereon as the case may be. . . . 

The question numbered three is in the following terms: 

The third question is based upon the assumption that the United States Govern¬ 
ment had the right of hot pursuit in the circumstances and was entitled to exercise 
the riehls under Article 2 of the Convention at the time when the Dexter joined 
the Wolcott in the pursuit of the Frn Alone, It is also based upon the assumption 
that the averments set forth in paragraph eight of the Answer are true. The ques¬ 
tion is whether, in the circumstances, the Government of the United States was 
legally justified in sinking the Fm Alone. 

The answer given to this question is as follows: 

On the assumptions slated in the question, the United States might, consistently 
with the Convention, use necessary and reasonable force for the purpose of 
effecting the objects of boarding, searching, seizing and bringing into port the sus¬ 
pected vessel; and if sinking should occur incidentally, as a result of the exercise of 
necessary and reasonable force for such purpose, the pursuing vessel might be 
entirely blameless. But the Commissioners think that, in the circumstances stated 
in paragraph eight of the Answer, the admittedly intentional sinking of the sus¬ 
pected vessel was not justified by anything in the Convention. 
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In the Final Report the Commissioners stated that only the first and third 
questions were now material. The Final Report continues: 

Jt will be recalled that the Vni Alone was sunk on the 22nd day of March, 1929, 
on the hieh seas, in the Gulf of Mexico, by the United States revenue cutter Dexter. 
By their interim report the Commissioners found that the sinking of the vessel was 
not justified by anything in the Convention, The Commissioners now add that it 
could not be justified by any principle of international law. 

The vessel was a British ship of Canadian registry; after her construction she 
was employed for several years in rum running, the cargo being destined for illegal 
introduction into, and sale in, the United States. Jn December, 1928, and during the 
early months of 1929, down to the sinking of the vessel on the 22nd of March, of 
that year, she was engaged in carrying liquor from Belize, in British Honduras, to 
an agreed point or points in the Gulf of xMexico, in convenient proximity to the 
coast of Louisiana, where the liquor was taken from her in smaller craft, smuggled 
into the United States, and sold there. 

We find as a fact that, from September, 1928, ilown to tbc date when she was 
sunk, the J'ni Alone, although a British ship of Canadian registry, was de facto 
owned, controlled, and at the critical times, managed, and her movements directed 
and her cargo dealt with and disposed of, by a group of persons acting in concert 
who were entirely, or nearly so, citizens of the United States, and who employed 
her for the purposes mentioned. The possibility that one of the group may not 
have been of United States nationality we regard as of no importance in the cir¬ 
cumstances of this case. 

The Commissioners consider that, in view of the facts, no compensation ought 
to be paid in respect of the loss of the ship or the cargo. 

The act of sinking the ship, however, by officers of the United States Coast 
Guard, was. as we have already indicated, an unlawful act; and the Commissioners 
consider that the United States ought formally to acknowledge its illegality, and 
to apologize to His Majesty's Canadian Government therefor; and, further, that 
as a material amend in respect of tbc wrong the United States should pay the 
sum of S25,000 to His Majesty’s Canadian Government; and they recommend ac¬ 
cordingly. 

I hc Commissioners have had under consideration the compensation which ought 
to be paid by the United States to His Majesty’s Canadian Government for the 
benefit of the captain and members of the crew, none of whom was a party to the 
illegal conspiracy to smuggle liquor into the United States and sell the same there. 
[An additional sum of $25,666.50 was thereupon recommended for the benefit of 
the captain and crew.] 


V. HIGH SEAS FISHERIES 

Editor's Noi !•: Exploitation of Riches of the Sea, On high seas fisheries and 
international attempts to regulate the exploitation and conservation of riches of 
the sea, consult Report of G. G. Wilson and J. F. Williams on Les Fondements 
Juridiques dc la Conservation des Richesses de la Met\ Annuaire de rinstitut 
de Droit International, 1936, Vol. I, pp. 329-396] Annuaire, 1937, pp. 93-131, 
240-242, 268-271; Gidel, I, 422-484; Philip C. Jessup, VExploitation des 
Richesses de la Mer, 29 Hague Recueil (1929), 405-514; Hyde, 1, 753-757; 
Hackworth, I, 783-803; Lautcrpacht’s Oppenheim (7th cd.), 1, 567-572, with 
bibliography; Jozo Tomasevich, International Agreements on Conservation of 
Marine Resources (1943); H. E. Gregory and K. Barnes, North Pacific Fish¬ 
eries (1939); Sherman S. Hayden, The International Protection of Wild Life 
(1942); Questionnaire No. 7, Committee of Experts for the Progressive Codi- 
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fication of International Law, Report of J. L. Suarez on the Exploitation of the 
Products of the Sea, League Doc. 1927. V. L, pp. 120-126 (20AJ.I.L., Spec. 
Supp,, 1926, 231), and Replies of Governments, id., pp. 128 ff.; A. P. Daggett, 
‘The Regulation of Maritime Fisheries by Treaty,” 28 A.J.I.L. (1934), 693- 
717; L. Larry Leonard, International Ref*nlation of Fisheries (1944); L. Larry 
Leonard, “Recent Negotiations Toward the International Regulation of Whal- 
ing,” 35 A.J.I.L. (1941), 90-113; Arnold Racstad, La Chasse d la Baleine en 
Mer Lihre (1928); Reports of the Committee on Fisheries and Territorial 
Waters, Proceedings, Section of International and Comparative Law, American 
Bar Association; Gordon Ireland, “The North Pacific F^'isheries,” 36 A.J.I.L. 
(1942), 400-424; J. P. A. F-rangois, Report on the Hi^h Seas to International 
Law Commission, U.N. Doc. A/CN.4/17, 17 March 1950, pp. 17 ff. 

The concept of the high seas and its marine resources as not being subject 
to the jurisdiction of any State and the fact that fish and marine mammals are 
not “property" until caught have militated against the development of any 
customary rules of international law for the conservation of resources of the 
sea. See Annnaire, I9J6, cited, pp. 368 ff. “While it will be seen from the preced- 
ing pages that steps have been taken [by treaty 1 to preserve fur-seals, whales, 
and certain other fisheries, these steps are by no means adequate, particularly 
with respect to food fish. If supplies of these fish are to be assured for future 
generations the nations should forthwith come to a more definite understanding 
on measures to be adopted by them to prevent the promiscuous depletion of 
these fish.” Hackworth, 1, 803, ‘'The interests of maritime States in relation 
to the exploitation of riches of the sea greatly vary. Those of the United States, 
except possibly with respect to the matter of whales, are confined to particular 
areas, which arc frequented by ships of nationals, and which are for the most 
part in relative geographical proximity to its coasts. As a party to relevant con¬ 
ventions, the United Slates has acted conservatively, as by withholding even 
from other contracting parties the privilege of penalizing American ships seized 
on the high seas on account of the violation of accepted restraints.” Hyde, I, 
757, Thus, of the ( onvention for the Regulation of Whaling, signed at Geneva, 
September 24, 1931, and ratified or adhered to by some twenty States, he ob¬ 
serves that “the convention does not appear to clothe a contracting party with 
the right to exercise a preventive jurisdiction on the high seas with respect to 
vessels other than its own.” Id., 755. Text of the Convention in 7.5., 880. 
See also 30 A.J.I.L. (1936), Supp., pp. 167, 198; 34 id. (1940), Supp., pp. 
106-125. 

VI. TIIE RECIT1.ATION OF CERTAIN MATTERS ON THE HIGH SEAS 

Ennoirs Note: Piracy. Customary international law permits certain excep¬ 
tions to the rule that coercive jurisdiction over private vessels on the high seas 
belongs to the State whose national character the vessel possesses. See Gidel, 
I, 301 ff. In his dissenting opinion in the Lotus Case, Judge John Bassett Moore 
observed that “in the case of what is known as piracy by the law of nations, 
there has been conceded a universal jurisdiction, under which the person 
charged with the olfcncc may be tried and punished by any nation into whose 
jurisdiction he may come. 1 say ‘piracy by the law of nations, because the 
municipal laws of many States denominate and punish as piracy numerous acts 
which do not constitute piracy by the law of nations, and which therefore are 
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not of universal cognizance, so as to be punishable by all nations. Piracy by 
the law of nations, in its jurisdictional aspects, is sui ^*encris. Though statutes 
may provide for its punishment, it is an olTencc against the law of nations; and 
as the scene of the pirate's operations is the high seas, which it is not the right or 
duty of any nation to police, he is denied the protection of the flag which he may 
carry, and is treated as an outlaw, as the enemy of all mankind— hostis huniani 
generis —whom any nation may in the interest of all capture and punish.’’ 
P.C./.7.. Scr. A, No. 10 (1927), 70. 

Whether piracy is properly to be denominated an ‘International crime” or 
merely a special basis for State jurisdiction has been the subject of doctrinal 
dispute. In his Report to the League of Nations Committee of Experts for the 
Progressive Codification of International Law, M. Matsuda stated: “According 
to international law', piracy consists in sailing the seas for private ends without 
authorisation from the Government of any State w ith the object of committing 
depredations upon property or acts of violence against persons. ... It consti¬ 
tutes a crime against the security of commerce on the high seas, where alone 
it can be committed.” 1927. V. 1, pp. 116-117. On the other hand. Professor 
Joseph Walter Bingham, Reporter, comments in the Harvard Research Draft 
on Piracy (1932), 759-760: “Properly speaking . . . piracy is not a legal 
crime or offence under the law of nations. In this respect it differs from the 
municipal law piracy which is a crime by the law of a certain State. Interna¬ 
tional law piracy is only ... the basis of an extraordinary jurisdiction in every 
State to seize and to prosecute and punish persons, and to seize and dispose of 
property, for factual offences w'hich are committed outside the territorial and 
other ordinary jurisdiction of the prosecuting State . . 

The Matsuda Report and the Harvard Research Draft are in agreement on 
the right of any State to seize and punish persons for the commission of acts 
of piracy as defined by international law. However, as Gidcl ob.serves, there is 
no authoritative definition of international law piracy. Op. cit., I, 306 ff. The 
Harvard Research suggests in part the following: “Piracy is any of the following 
acts, committed in a place not within the territorial jurisdiction of any State: 

1. Any act of violence or of depredation committed with intent to rob, rape, 
wound, enslrvc, impri.son or kill a person or with intent to steal or destroy 
property, for private ends without bona fide purpose of asserting a claim of 
right, provided that the act is connected with an attack on or from the sea or in 
or from the air . . .” See Comment, loc. cit., 768-822, and 739-885, with 
bibliography, 765-766. See In re Piracy Jure Gentium, in which the Judicial 
Committee of the Privy Council held “that actual robbery is not an essential 
element in the crime of piracy jure gentium, and that a frustrated attempt to 
commit piratical robbery is equally piracy jure ^>entium.'' [1934] A.C. 586, 
600. 

See also A Collection of Piracy Laws of Various Countries, edited by Stanley 
Morrison, Harvard Research Draft on Piracy, 887-1013; Gidel, I, 301-348, 
with bibliography; Lautcrpacht’s Oppenheim (7th ed.), I, 557-567, with 
bibliography; Hyde, I, 767-773; Hackworlh, II, 681-695; Edwin D. Dickin¬ 
son, “Is the Crime of Piracy Obsolete?,” 38 Harvard L.R, (1924-25), 334- 
360. 

For an unsuccessful attempt to establish individual liability “as if for an act 
of piracy” for acts of unrestricted submarine warfare, see Article III of the 
unratified Treaty Relating to the Use of Submarines and Noxious Gases in War- 
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fare, signed at Washington, February 6, 1922, U.S. For. ReL, 1922, I, 267- 
270. See also the Nyon Arrangement of September 14, 1937, by which certain 
States agreed to take measures against “piratical acts by submarines" during the 
Spanish Civil War. Text in League Doc. C.409.M.273.1937.VI1.2 and 31 
A.J.I.L. (1937), Supp., p, 179. See George A. Finch, “Piracy in the Medi¬ 
terranean," 31 A.J.I.L. (1937), 659—665; Raoul Genet, “The Charge of 
Piracy in the Spanish Civil War," 32 id. (1938), 253-263; Norman J. Padel- 
ford, “Foreign Shipping During the Spanish Civil War," 32 id. 264-279; Hack- 
worth, II, 690-695. 

On the alleged right to seize a foreign vessel on the high seas beyond the 
contiguous zone as an act of “self-defence" see The Viri^inius, Moore, Digest, 
11, 895-903, 980-983, and other cases there discussed; Hyde, I, 244-245, 763; 
Gidel, I, 348-355. On the slave trade see Moore, Dit'cst, II, 914-951; Hack- 
worth, II, 667-671; Gidel, I, 389-410; 37 B. & F.S.F. 308. 

Conventional Regulations. For the development of treaty law by which States 
have agreed upon measures for the prevention of collisions at sea, rules of the 
road, lights, radio signals, salvage, safety of life and the regulation of similar 
matters, see Gidel, I, 357-386; J. P. A. Frangois, Report on the High Seas, 
U.N. Doc. A/CN.4/17; A. Pearce Higgins and C. John Colombos, The Inter¬ 
national Law of the Sea (1943) 223-298; Hudson, International Legislation, 
pa.s'sim. 

Collisions. International Law permits concurrent jurisdiction over collisions, 
the exercise of jurisdiction being discretionary. “The United States and Eng¬ 
land . . . will assume jurisdiction regardless of the place of collision or the 
nationalities of the parlies, provided the parties or the olTending ship arc before 
the court. It is not the locality of the tort but the presence of the parties or the 
res before the tribunal which gives the court jurisdiction." Hobart Coffey, 
“Jurisdiction over Foreigners in Admiralty Courts," 13 California L.R. 
(1924-25), 93, 98. 



CHAPTER VI 


Riglits and Immunities nf States in Foreign 

(A)urts 


I. RECOGNITION OR ENFORCEMENT OF ACTS OF FOREIGN STATES 

Underhill v. Hernandez 

United States, Supreme Court. 1897 
168 U.S. 250 

In the early part of 1892 a revolution was initiated in Venezuela, against the 
administration thereof, which the revolutionists claimed had ceased to be the 
legitimate government. The principal parties to this conflict were those who 
recognized Palacio as their head, and those who followed the leadership of 
Crespo. Gen. Hernandez belonged to the anti-administration party, and com¬ 
manded its forces in the vicinity of Ciudad Bolivar. On the 8th of August, 1892, 
an engagement took place between the armies of the two parties at Buena Vista, 
some seven miles from Bolivar, in which the troops under Hernandez pre¬ 
vailed; and, on the 13th of August, Hernandez entered Bolivar, and assumed 
command of the city. All of the local olhcials had in the meantime left, and the 
vacant positions were filled by Gen, Hernandez, who from that date and during 
the period of the transactions complained of was the civil and military chief 
of the city and district. In October the party in revolt had achieved success 
generally, taking possession of the capital of Venezuela, October 6th; and on 
October 23,1892, the “Crespo government,” so called, was formally recognized 
as the legitimate government of Venezuela by the United States. 

George F. Underhill was a citizen of the United Stales, who had constructed 
a waterworks system for the city of Bolivar, under a contract with the govern¬ 
ment, and was engaged in supplying the place with water; and he also carried 
on a machinery repair business. Some time after the entry of Gen. Hernandez, 
Underhill applied to him, as the officer in command, for a passport to leave the 
city. Hernandez refused this request, and requests made by others in Underhill’s 
behalf, until October 18th, when a passport was given, and Underhill left the 
country. 

This action was brought to recover damages for the detention caused by 
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reason of the refusal to grant the passport, for the alleged confinement of Under¬ 
hill to his own house, and for certain alleged assaults and affronts by the soldiers 
of Hernandez’s army. 

The cause was tried in the Circuit Court of the United wStates for the Eastern 
District of New York, and on the conclusion of plaintiff’s case the Circuit Court 
ruled that upon the facts plaintiff was not entitled to recover, and directed a 
verdict tor dclendant, on the ground that “because the acts of defendant were 
those of a military commander, representing a de jacto government in the 
prosecution of a war, he was not civilly responsible therefor.” Judgment having 
been rendered for defendant, the case was taken to the Circuit Court of Appeals, 
and by that court affirmed, upon the ground “that the acts of the defendant were 
the acts of the Government of Venezuela, and as such arc not properly the sub¬ 
ject of adjudication in the courts of another government.” 26 U.S. App. 573, 
and 65 Fed. 577. Thereupon the cause was brought to this court on certiorari. 

Fujlli R, C.J. Every sovereign State is bound to respect the independence 
of every other sovereign State, and the courts of one country will not sit in judg¬ 
ment on the acts of the government of another, done within its own territory. 
Redress of grievances by reason of such acts must be obtained through the 
means open to be availed of by sovereign powers as between themselves. 

Nor can the principle be confined to lawful or recognized governments, or 
to cases where redress can manifestly be had through public channels. The 
immunity of individuals from suits brought in foreign tribunals for acts done 
within their own States, in the exercise of governmental authority, whether as 
civil officcr.s or as military commanders, nui.st necessarily extend to the agents 
of governments ruling by paramount force as matter of fact. Where a civil war 
prevails (that is, where the people of a country arc divided into two hostile 
parties, who take up arms and oppose one another by military force), generally 
speaking, foreign nations do not assume to judge of the merits of the quarrel. 
If the party seeking to dislodge the existing government succeeds, and the inde¬ 
pendence of the government it has set up is recognized, then the acts of such 
government, from the commencement of its existence, arc regarded as those 
of an independent nation. If the political revolt fails of success, still, if actual war 
has been waged, acts of legitimate warfare cannot be made the basis of individual 
liability. U.S. v. Rice, 4 Wheat. 246; Fleming v. 9 How. 603; Thorin^ton 
V. Smith, S Wall. 1; IVillia/ns v. Bruffy, 96 U.wS. 176; Ford v. Snrf*ct, 97 U.S. 
594; Dow v. Johnson, lOO U.S. 158; and other cases. 

Revolutions or insurrections may inconvenience other nations, but by accom¬ 
modation to the facts the application of settled rules is readily reached. And, 
where the fact of the existence of war is in issue in the instance of complaint of 
acts committed within foreign territory, it is not an absolute prerequisite that 
that fact should be made out by an acknowledgment of belligerency, as other 
official recognition of its existence may be sufficient proof thereof. The Three 
Friends, 166 U.S. 1. 

In this case the archives of the State Department show that civil war was 
flagrant in Venezuela from the spring of 1892, that the revolution was success¬ 
ful, and that the revolutionary government was recognized by the United States 
as the government of the country, it being, to use the language of the Secretary 
of State in a communication to our minister to Venezuela, “accepted by the 
people, in the possession of the power of the nation, and fully established.” 

That these were facts of which the court is bound to take judicial notice, and 
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for information as to which it may consult the Department of Slate, there can 
be no doubt. Jones v. V.S., 137 U.S. 202; v. Sultan of Johore, [1894] 

1 Q.B. 149. 

It is idle to argue that the proceedings of those who thus triumphed should 
be treated as the acts of banditti, or mere mobs. 

We entertain no doubt upon the evidence that Hernandez was carrying on 
military operations in support of the revolutionary party. It may be that ad¬ 
herents of that side of the controversy in the particular locality where Hernandez 
was the leader of the movement entertained a preference for him as the future 
executive head of the nation, but that is beside the question. The acts com¬ 
plained of were the acts of a military commander representing the authority of 
the revolutionary party as a government, which afterwards succeeded, and was 
recognized by the United Slates. Wc think the Circuit Court of Appeals was 
justified in concluding “that the acts of the defendant were the acts of the Gov¬ 
ernment of Venezuela, and as such are not properly the subject of adjudication 
in the courts of another government.'’ 

The decisions cited on plaintiff's behalf are not in point. Cases respecting 
arrests by military authority in the absence of the prevalence of war, or the 
validity of contracts between individuals entered into in aid of insurrection, or 
the right of revolutionary bodies to vex the commerce of the world on its com¬ 
mon highway without incurring the penalties denounced on piracy, and the 
like, do not involve the questions presented here. 

We agree with the Circuit Court of Appeals that “the evidence upon the 
trial indicated that the purpose of the defendant in his treatment of the plaintiff 
was to coerce the plaintiff’ to operate his waterworks and his repair works for 
the benefit of the community and the revolutionary forces,” and that “it was 
not sufficient to have warranted a finding by the jury that the defendant was 
actuated by malice or any personal or private motive,” and we concur in its 
disposition of the rulings below. The decree of the Circuit Court is affirmed. 

Banco de Espana v. Federal Reserve Bank of 
N.Y., Et Al. 

United States, Circuit Court or- Appeals, 2nd, 1940 

114 F. 2d 438 

Appeals from the District Court of the United States for the Southern District 
of New York, (1939) 28 F. Supp. 958. 

[Ed. : Three actions by Banco de Espana against Federal Reserve Bank of 
New York, United States Lines Co., and Sigmund Solomon, Superintendent 
of the U.S. Assay Office at New York, respectively, to recover possession of 
about six and a half million dollars’ worth of silver, or its value, together with 
damages for its detention. The silver, then property of the State of Spain, had 
been sold to the United States pursuant to decrees of the Loyalist Government of 
Spain, then recognized by the United States as the Government of Spain. Upon 
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arrival of the silver in New York, Banco dc Espaha notified the Federal Reserve 
Bank, to which it had been consigned for the account of the Spanish Consul 
General in New York, that it contested the title of the Spanish Government to 
the silver and claimed to be the true owner thereof. The U.S. Secretary of the 
Treasury nevertheless paid the amount due to the Spanish Government and 
completed the acquisition of possession of the silver. The District Court, on 
July 14, 1939, 28 F. Supp. 958, granted summary judgments for defendants on 
the merits in the first two actions and dismissed the action against Solomon, who 
had custody of the silver, on the basis of the sovereign immunity of the United 
States. 

The judgments of the District Court that plaintiff was not entitled to the 
silver had been based in part upon affidavits of the Spanish Ambassador, Fer¬ 
nando de los Rios, and Secretary of the Treasury Flenry Morgenthau alleging 
the validity of the governmental acts of the Spanish Government in selling the 
silver. On appeal. Banco de Espaha challenged the legal effectiveness and ade¬ 
quacy of proof of the governmental acts in Spain and presented a “suggestion” 
from “the charge d'afjaires of the present [Franco] Spanish Government to 
the United States, which superseded the earlier government and was recognized 
by the United States in the spring of 1939,” asking for a determination “after 
trial on the merits” rather than upon the acceptance as conclusive of the state¬ 
ments of the ambassador of the former regime.] 

CT-ark, Circuit Judge. . . . The defendants’ contentions on the merits of 
the issues here presented are in substance three: (1) Determination by the 
Secretary of the Treasury, on behalf of the Executive branch of our government, 
that the title of the Spanish government to the silver was good, and the transac¬ 
tion valid, was binding upon, and not subject to review by, the courts; (2) the 
statement made here by the representative of the Spanish government of its 
claim of title and his acceptance of payment were actions behind which, for 
reasons of international comity, the courts could not go; (3) in any event there 
was appropriate proof of governmental acts in Spain whereby the Spanish gov¬ 
ernment acquired a title to the silver which cannot be disputed here. As wc 
have seen, plaintiiTs challenge to these contentions goes to the very existence of 
any such acts, as well as their adequate proof and their legality if proven. Wc 
shall take up defendants’ contentions in order and state plaintiff’s countercon¬ 
tentions as they arc apposite. 

(1 ) Wc do not believe the acts of Secretary Morgenthau in accepting the 
representations of the Spanish Ambassador are binding upon the courts on a 
controversy as to the validity of a purchase of property by the United States 
which does not affect the international or diplomatic relations of our govern¬ 
ment, but turns rather on the effect of local law on the vendor's title. The courts 
will leave for the Executive the determination of all “political” issues; in the 
international field this means such matters as the recognition of new govern¬ 
ments or the making of treaties, not the direct determination of questions of 
property. ... A broader interpretation of “political” questions is unnecessary 
to the effective conduct of diplomatic relations with other countries and is unde¬ 
sirable as subjecting issues of private property to the changing circumstances 
of international politics beyond what is inevitable in any event. . . . 

(2) We incline to the view that defendants' second contention is valid. As we 
shall see, the governmental acts of a foreign country done within its own borders 
are not subject to examination in our courts. It would seem to follow that the 
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statement that such acts had taken place, made to our courts ofHcially on behalf 
of the friendly foreign government bv its accredited representative, must be ac¬ 
cepted as proof of that fact, cspeciaily when followed, as here, by the prompt 
acceptance of the money payments made by our government on the basis of 
such representation. Indeed, such was our holding in The Navemar, 2 Cir., 
90 F. 2d 673, which decided that the representation there made on behalf of 
the Spanish government of the acquisition of the ship in question was final so 
far as the courts w'cre concerned. The reversal of this decision in Compemia 
Espanola v. The Navemar, supra, is not of necessity an expression of a contrary 
view, since the Supreme Court held there had been no taking of possession of 
the ship and hence there w'as not a governmental act done in Spain. Cf. The 
Navemar, 2 Cir., 102 F. 2d 444; 52 Harvard L.R. 1175; 33 AJ.I.L., 531. But 
the point is not made clear, and on its authority the New York Court of Appeals 
has ruled in Larnont v. Travelers Ins. Co., 281 N.Y. 362, in a controversy re¬ 
lating to moneys claimed by the Mexican government, that “the assertion of 
the claim gives to the foreign government only the right to intervene and prove 
its allegation that it owns the property," but “docs not constrain the court to 
refuse jurisdiction of that property." 

In view' of the doubt raised by these holdings we prefer not to rest our decision 
on the Ambassador's claim of title alone. He has gone further to set forth the 
actions taken by his government in acquiring its title, thus affording a basis for 
the defendants’ final contention, to which we now turn. 

(3) Defendants finally contend that a showing of governmental acts occurring 
in Spain, asserted by the then recognized Spanish government to result in a bor¬ 
rowing of the silver, with power to transfer the title thereto, settles the issues in 
their favor, since the validity and legal effect of such acts arc not matters into 
which we may inquire. They contend further that such a showing was made 
by Ambassador dc los Rios’ affidavit and its attached exhibits. Plaintiff attacks 
not only the proof offered, but also the legal cfiectivcncss of the acts if shown. 
These acts consisted of a law of the Spanish Republic of October 14, 1937, duly 
published in the Gazette of the Republic, authorizing legislation by ministerial 
decree under the circumstances and for the purposes therein specified; an un¬ 
published decree of April 29, 1938, purporting to issue under the foregoing 
law and authorizing the Spanish government to borrow silver from the Banco 
de Espaha and further authorizing the Minister of Finance and Economy to 
dispose of the silver for the government; and a series of ministerial orders in 
May, June, and July, 1938, commanding the Banco de Espana to loan to the 
government the quantities of silver here involved and directing shipment of 
them to the Federal Reserve Bank* of New York and the United States Assay 
Office. Sec the opinion below, D.C.S.D.N.Y., 28 F. Supp. 958, at pages 966- 
970. Plaintiff’s attack, made by affidavits of experts in Spanish law, is to the 
effect that secret decrees are and were invalid under Spanish law. 

We agree, however, with the contentions of the defendants that the question 
of the validity under Spanish law of the secret decree, or of any other step in 
the purported acquisition of title to the silver by the Spanish government, is not 
open to examination by us. If these acts took place, they took place within Spain. 
It has been squarely held that the courts of this country will not examine the 
acts of a foreign sovereign within its own borders, in order to determine whether 
or not those acts were legal under the municipal law of the foreign state. Earn 
LineSS, Co, v. Sutherland S.S. Co„ D.C.S.D.N.Y., 254 F. 126, 129, affirmed 
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suh nom., The Claveresk, 2 Cir., 264 F. 276; cf. The Navemar, 2 Cin, 102 F. 2d 
444, 440; Hewitt v. Speyer, 2 Cir., 250 F. 367. The position wc took in those 
cases finds ample foundation in numerous decisions of the Supreme Court, in¬ 
cluding Underhill v. Hernandez. 168 U.S. 250; Oetjen v. Central Leather Co., 
246 U.S. 297; and Ricaud v. American Metal Co., 246 U.S. 304. That these 
three rulings involved the acts of military rather than civil officials seems unim¬ 
portant. Of the precedents cited as contrary to the Earn Case, supra, Canada 
Southern Raihvay Co. v. Gebhard, 109 U.S. 527, considered the validity of 
a Canadian act under Canadian law, but the court's power to do so was neither 
raised nor discussed. Saharie^o v. Maverick, 124 U.S. 261, and Shapleigh v. 
Mier, 299 U.S. 468, both passed on the validity of Mexican acts under Mexican 
law, but in each case the Mexican government was not a foreign government, 
but one to which we had succeeded when sovereignty over the lands in question 
was ceded to the United Stales. In effect, the Supreme Court sat in these cases 
as a Mexican court passing on Mexican law.’ We regard none of these rulings 
as contradicting our decision in The Claveresk, supra.- Sec, also, A. M. Lutfier 
v. James Sa^or & Co., [1921] 3 K.B. 532, 550, 557; Trincess Raley Olf>a v. 
IVeisz, I 19291 1 K.B. 718; United States \. Belnumi, supra, 301 U.S. at pages 
328, 333; Guaranty Trust Co. v. United States, supra, 304 U.S. at pa<>c 140; 
26 A.J.I.L. 261, 270; 31 ibid. 61 39 Yale L.J. 1130, 1 153 et .seq.: 47 ibid. 
292. 

Nor are we persuaded that the d(Ktrine there set forth should be limited to 
situations in which the foreign act is committed in a manner “colorably valid'’ 
under foreign law. It should make no difference whether the foreign act is. under 
local law, partially or wholly, technically or fundamentally, illegal. No such 
distinction may be gleaned from the cases. So long as the act is the act of the 
foreign sovereign, it matters not how grossly the sovereign has transgressed its 
own laws. Hence the affidavits presented on behalf of plaintiff as to the correct 
interpretation of Spanish law do not avail to prevent summary judgment. 

Plaintiff also claims that the principle under discussion derives its basic 
strength from considerations of international comity which have no relevance 
to the instant case because of the suggestion tiled w ith the court on behalf of the 
present Spanish government in effect asking for a judicial inquiry into the le¬ 
gality of the seizure and sale of the silver. This suggestion is understandable, 
for the present Spanish government is naturally desirous of recovering for the 
Banco dc Espana the silver taken by the former government before it was de- 
po.sed. But the principle of The Claveresk, supra, is not entirely a matter of 
comity. Persons who dealt with the former Spanish government are entitled 
to rely upon the finality and legality of that government’s acts, at least so far 
as concerns inquiry by the courts of this country. See Guaranty Trust Co. v. 
United States, supra, at page 140. While that decision speaks of acts “valid when 
entered into” and the act of taking the silver is claimed to have been void, ah 
initio, the acts of the foreign sovereign within its dominions are deemed “valid 
when entered into,” irrespective of their status under foreign law. 

There remains the question whether any governmental acts look place in 

^ In Saharie^o v. Maverick, supra, the acts were really acts of the old Spanish govern¬ 
ment, to which Mexico succeeded. As successor to Mexico, the Supreme Court applied 
Spanish law, as a Mexican court would have done. 

“ Certain statements in the Sahariefto case, supra, 124 U.S. at page 293, appear at odds 
with the rationale of The Claveresk, supra, but those statements arc dicta which cannot 
stand in the face of the Underhill. Oetjen, and Ricaud Cases, supra. 
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Spain. Plaintiff disputes the existence of such acts in two ways. First it contends 
that the acts, if they took place, were unlawful under Spanish law, that under 
Spanish law an illegal act by a public officer strips him of his official cloak and 
makes his act a private one, and that such a “private” act cannot be deemed gov¬ 
ernmental. But this is only a variation of the argument we have just rejected. By 
a “governmental act” is meant no more than a step physically taken by persons 
capable of exercising the sovereign authority of the foreign nation. The officials 
of the then-recognized Spanish government possessed such authority. If they 
purported to act in their official capacity, that physical fact precludes us from 
examining the validity of their acts under local law. The Spanish local law as a 
whole is of no concern to us, and it follow s that we may not employ one doctrine 
of that law—that the illegal act of a public officer is deemed a private act—in 
order to gainsay the physical occurrence of an official act by an officer of the 
Spanish government. . . . Judgments affirmed. 

Hilton V. Guyot 

United States, Supreme Court, 1895 
159 U.S. 113 

Error to and Appeal from the Circuit Court of the United States for the South¬ 
ern District of New York. . . . 

[Ed. : Guyot, as official liquidator of the French firm Fortin & Co., sued Hilton 
and Libbey, United States citizens trading as partners in New York and Paris, 
in the U.S. Circuit Court, S.D.N.Y., on a judgment recovered against defendants 
in Paris in the Tribunal of Commerce, a French court having jurisdiction over 
suits between merchants. Defendants had appeared and counterclaimed in the 
French court but judgment was rendered against them and affirmed by the 
Court of Appeals of Paris. Defendants had liquidated their French business 
prior to the judgment on appeal and had no property within the jurisdiction of 
France out of which the judgment could be satisfied. 

In answer to Guyot’s action in the U.S. Circuit Court, defendants alleged that 
the French Tribunal of Commerce was a tribunal whose judges were merchants, 
ship captains and stock brokers; that there was not a full and fair trial; that 
improper and fraudulent evidence had been admitted; and that the Tribunal 
had declined to compel plaintiffs to produce books and papers upon which de¬ 
fendants relied to show fraud and a balance in favor of defendants. 

Defendants further alleged that by French law “no comity is displayed to¬ 
wards the judgments of tribunals of foreign countries against the citizens of 
France, when sued upon in said courts of France, and the merits of the contro¬ 
versies upon which the said judgments are based are examined anew, unless a 
treaty to the contrary effect exists between the said Republic of France and the 
country in which such judgment is obtained. That no treaty exists between the 
said Republic of France and the United States, by the terms or effect of which 
the judgments of cither country are prevented from being examined anew upon 
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the merits, when sued upon in the courts of the country other than that in which 
it is obtained. That the tribunals of the Republic of France give no force and 
effect, within the jurisdiction of the said country, to the duly rendered judgments 
of courts of competent jurisdiction of the United States against citizens of 
France, after proper personal service of the process of said courts is made 
thereon in this country.” 

Guyot contended that the practice followed and the method of examining 
witnesses in the French tribunal were according to French law; that the record 
of the French judgment sued upon showed that all matters now relied upon 
by Hilton to show fraud had been contested in and considered by the French 
courts. The Circuit Court directed a verdict for Guyot in the sum of $277,- 
775.44, being the amount of the French judgment and interest. Hilton appealed, 
suing out a writ of error.] 

Gray, J. These two cases—the one at law and the other in equity—of Hilton 
V. Guyot, and the case of Ritchie v. McMullen, which has been under advise¬ 
ment at the same time, present important questions relating to the force and 
effect of foreign judgments, not hitherto adjudicated by this court, which have 
been argued with great learning and ability, and which require for their satis¬ 
factory determination a full consideration of the authorities. To avoid con¬ 
fusion in indicating the parties, it will be convenient first to take the case at law 
of Hilton V. Guyot. 

International law, in its widest and most comprehensive sense—including 
not only questions of right between nations, governed by what has been ap¬ 
propriately called the “law of nations,” but also questions arising under what 
is usually called “private international law,” or the “conflict of laws,” and con¬ 
cerning the rights of persons within the territory and dominion of one nation, 
by reason of acts, private or public, done within the dominions of another na¬ 
tion—is part of our law, and must be ascertained and administered by the courts 
of justice, as often as such questions are presented in litigation between man 
and man, duly submitted to their determination. 

The most certain guide, no doubt, for the decision of such questions is a 
treaty or a statute of this country. But when, as is the case here, there is no 
written law upon the subject, the duly still rests upon the judicial tribunals of 
ascertaining and declaring what the law is, whenever it becomes necessary to 
do so, in order to determine the rights of parties to suits regularly brought before 
them. In doing this, the courts must obtain such aid as they can from judicial 
decisions, from the works of jurists and commentators, and from the acts and 
usages of civilized nations. Fremont v. U.S,, 17 How. 542, 557; The Scotia, 
14 Wall. 170, 188; Respuhlica v. De Longchamps, 1 Dall. 111, 116; Moultrie 
v. Hunt, 23 N.Y. 394, 396. 

No law has any effect, of its own force, beyond the limits of the sovereignty 
from which its authority is derived. The extent to which the law of one nation, 
as put in force within its territory, whether by executive order, by legislative 
act, or by judicial decree, shall be allowed to operate within the dominion of 
another nation, depends upon what our greatest jurists have been content to 
call “the comity of nations.” Although the phrase has been often criticised, 
no satisfactory substitute has been suggested. 

“Comity,” in the legal sense, is neither a matter of absolute obligation, on 
the one hand, nor of mere courtesy and good will, upon the other. But it is the 
recognition which one nation allows within its territory to the legislative, execu- 
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tive or judicial acts of another nation, having due regard both to international 
duty and convenience, and to the rights of its own citizens, or of other persons 
who are under the protection of its kws. . . . Mr. Wheaton says: “All the 
clTcct which foreign laws can have in the territory of a state depends absolutely 
on the express or tacit consent of that state. . . . The express consent of a 
stale, to the application of foreign laws within its territory, is given by acts 
passed by its legislative authority, or by treaties concluded with other states. 
Its tacit consent is manifested by the decision of its judicial and administrative 
authorities, as well as by the writings of its publicists. There is no obligation, 
recognized by legislators, public authorities, and publicists, to regard foreign 
laws; but their application is admitted, only from considerations of utility and 
the mutual convenience of states— ex comitate, ob reciprocani utilitatem/' 
Wheaton, International Law (8th ed.) §§ 78, 79. . . . 

In order to appreciate the weight of the various authorities cited at the bar, 
it is important to distinguish dilTerent kinds of judgments. Every foreign judg¬ 
ment, of whatever nature, in order to be entitled to any effect, must have been 
rendered by a court having jurisdiction of the cause, and upon regular proceed¬ 
ings, and due notice. In alluding to different kinds of judgments, therefore, such 
jurisdiction, proceedings, and notice will be assumed. It w'ill also be assumed 
that they are untainted by fraud, the effect of which will be considered later. 

A judgment in rein, adjudicating the title to a ship or other movable property 
within the custody of the court, is treated as valid everywhere. . . . The most 
common illustrations of this are decrees of courts of admiralty and prize, which 
proceed upon principles of international law. . . . But the same rule applies 
to judgments in rem under municipal law. . . . 

A judgment affecting the status of persons, such as a decree confirming or 
dissolving a marriage, is recognized as valid in every country, unless contrary to 
the policy of its own law. . . . 

Other judgments, not strictly in rem, under which a person has been com¬ 
pelled to pay money, are so far conclusive that the justice of the payment can¬ 
not be impeached in another country, so as to compel him to pay it again. For 
instance, a judgment in foreign attachment is conclusive, as between the parties, 
of the right to the property or money attached. Story, Confi, Laws (2d ed.) 
§ 592a. . . . 

Other foreign judgments which have been held conclusive of the matter ad¬ 
judged were judgments discharging obligations contracted in the foreign country 
betw^een citizens or residents thereof. . . . 

The effect to which a judgment, purely executory, rendered in favor of a 
citizen or resident of the country, in a suit there brought by him against a 
foreigner, may be entitled in an action thereon against the latter in his own 
country, as is the case now before us, presents a more difficult question, upon 
which there has been some diversity of opinion. . . . 

The law upon this subject as understood in the United States at the time of 
their separation from the mother country was clearly set forth by Chief Justice 
Parsons, speaking for the supreme judicial court of Massachusetts, in 1813, 
and by Mr. Justice Story in his Commentaries on the Constitution of the United 
States, published in 1833. Both those eminent jurists declared that by the law 
of England the general rule was that foreign judgments were only prima facie 
evidence of the matter which they purported to decide; and that by the common 
law, before the American Revolution, all the courts of the several colonies and 
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stales were deemed foreign to each other, and consequently judgments rendered 
by any one of them were considered as foreign judgments, and their merits 
re-cxaminable in another colony, not only as to the jurisdiction of the court 
which pronounced them, but also as to their merits of the controversy, to the 
extent to which they were understood to be re-examinable in England. And they 
noted that, in order to remove that inconvenience, statutes had been passed 
in Massachusetts, and in some of the other colonies, by which judgments ren¬ 
dered by a court of competent jurisdiction in a neighboring colony could not 
be impeached. Bissell v. 9 Mass., 462, 464, 465; Mass. Stat. 1773- 

I774,c. 16,5Prov. Laws, 323, 369; Story, Co/zi7. (Isted.) §§ 1301, 1302;/^/. 
(4th ed. ) S§ 1306, 1307. 

It was because of that condition of the law, as between the American colonies 
and states, that the United States, at the very beginning of their existence as 
a nation, ordained that full faith and credit should be given to the judgments 
of one of the states of the Union in the courts of another of those states. . . , 

In view of all the authorities upon the subject, and of the trend of judicial 
opinion in this country and in England, following the lead of Kent and Story, 
we are satisfied that where there has been opportunity for a full and fair trial 
abroad before a court of competent jurisdiction, conducting the trial upon 
regular proceedings, after due citation or voluntary appearance of the defend¬ 
ant, and under a system of jurisprudence likely to secure an impartial adminis¬ 
tration of justice between the citizens of its own country and those of other 
countries, and there is nothing to show cither prejudice in the court, or in the 
system of laws under w’hich it was sitting, or fraud in procuring the judgment, 
or any other special reason why the comity of this nation should not allow it 
full elfect, the merits of the case should not, in an action brought in this country 
upon the judgment, be tried afresh, as on a new trial or an appeal, upon the 
mere assertion of the party that the judgment was erroneous in law or in fact. 
The defendants, therefore, cannot be permitted, upon that general ground, to 
contest the validity or the elTcct of the judgment sued on. 

But they have sought to impeach that judgment upon several other grounds, 
which require separate consideration. . . . 

The present case is not one of a person traveling through or casually found 
in a foreign country. The defendants, although they were not citizens or resi¬ 
dents of France, but were citizens and residents of the state of New York, and 
their principal place of business was in the city of New York, yet had a store¬ 
house and an agent in Paris, and were accustomed to purchase large quantities 
of goods there, although they did not make sales in France. Under such cir¬ 
cumstances, evidence that their sole object in appearing and carrying on the 
litigation in the French courts was to prevent property in their storehouse at 
Paris, belonging to them, and within the jurisdiction, but not in the custody, 
of those courts, from being taken in satisfaction of any judgment that might be 
recovered against them, would not, according to our law, show that those courts 
did not acquire jurisdiction of the persons of the defendants. 

It is next objected that in those courts one of the plaintiffs was permitted to 
testify not under oath, and was not subjected to cross-examination by the op¬ 
posite party, and that the defendants were therefore deprived of safeguards 
which are by our law considered essential to secure honesty and to detect fraud 
in a witness; and also that documents and papers were admitted in evidence, 
with which the defendants had no connection, and which would not be ad- 
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missiblc under our own system of jurisprudence. But it having been shown by 
the plaintiffs, and hardly denied by the defendants, that the practice followed 
and the method of examining witnesses were according to the laws of France, 
we are not prepared to hold that the fact that the procedure in these respects 
differed from that of our own courts is, of itself, a sutticient ground for impeach¬ 
ing the foreign judgment. . . . 

It must, however, always be kept in mind that it is the paramount duty of 
the court before which any suit is brought to see to it that the parties have had 
a fair and impartial trial, before a final decision is rendered against either 
party. 

When an action is brought in a court of this country, by a citizen of a foreign 
country against one of our own citizens, to recover a sum of money adjudged 
by a court of that country to be due from the defendant to the plaintiff, and the 
foreign judgment appears to have been rendered by a competent court, having 
jurisdiction of the cause and of the parties, and upon due allegations and proofs, 
and opportunity to defend against them, and its proceedings arc according to 
the course of a civilized jurisprudence, and are stated in a clear and formal 
record, the judgment is prima facie evidence, at least, of the truth of the matter 
adjudged; and it should be held conclusive upon the merits tried in the foreign 
court, unless some special ground is shown for impeaching the judgment, as 
by showing that it was affected by fraud or prejudice, or that by the principles of 
international law, and by the comity of our own country, it should not be given 
full credit and effect. 

There is no doubt that both in this country, as appears by the authorities 
already cited, and in England, a foreign judgment may be impeached for 
fraud. . . . 

But w^hether those decisions can be followed in regard to foreign judgments, 
consistently with our own decisions as to impeaching domestic judgments for 
fraud, it is unnecessary in this case to determine, because there is a distinct 
and independent ground upon which we arc satisfied that the comity of our 
nation does not require us to give conclusive effect to the judgments of the 
courts of France; and that ground is, the want of reciprocity, on the part of 
France, as to the effect to be given by the judgments of this and other foreign 
countries. . . . 

By the law of France, settled by a series of uniform decisions of the Court 
of Cassation, the highest judicial tribunal, for more than half a century, no 
foreign judgment can be rendered executory in France without a review of 
the judgment au fond (to the bottom), including the whole merits of the 
cause of action on which the judgment rests. Pard. Droit Comrner,, § 1488; 
Bard, Precis de Droit International (1883) Nos. 234-239; Story, Confi, Laws, 
§§ 615-617; Pig. Judgm, 452; Westl. Priv, Int, Law (3d ed., 1890) 350. . . . 

It appears, therefore, that there is hardly a civilized nation on cither continent 
which, by its general law, allows conclusive effect to an executory foreign judg¬ 
ment for the recovery of money. In France and in a few smaller states—Nor¬ 
way, Portugal, Greece, Monaco, and Hayti—the merits of the controversy are 
reviewed, as of course, allowing to the foreign judgment, at the most, no more 
effect than of being prima facie evidence of the justice of the claim. In the great 
majority of the countries on the continent of Europe,—in Belgium, Holland, 
Denmark, Sweden, Germany, in many cantons of Switzerland, in Russia and 
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Poland, in Roumania, in Austria and Hungary (perhaps in Italy), and in Spain, 
—as well as in Egypt, in Mexico, and in a great part of South America, the 
judgment rendered in a foreign country is allowed the same effect only as the 
courts of that country allow to the judgments of the country in which the 
judgment in question is sought to be executed. 

The prediction of Mr. Justice Story (in § 618 of his Commentaries on the 
Conflict of Laws, already cited), has thus been fulfilled, and the rule of reci¬ 
procity has worked itself firmly into the structure of international juris¬ 
prudence. 

The reasonable, if not the necessary, conclusion appears to us to be that 
judgments rendered in France, or in any other foreign country, by the laws 
of which our own judgments are reviewable upon the merits, arc not entitled 
to full credit and conclusive effect when sued upon in this country, but are 
prima facie evidence only of the justice of the plaintiffs’ claim. 

In holding such a judgment, for want of reciprocity, not to be conclusive 
evidence of the merits of the claim, we do not proceed upon any theory of re¬ 
taliation upon one person by reason of injustice done to another, but upon the 
broad ground that international law is founded upon mutuality and reciprocity, 
and that by the principles of international law recognized in most civilized 
nations, and by the comity of our own country, which it is our judicial duty 
to know and to declare, the judgment is not entitled to be considered conclusive. 

By our law, at the lime of the adoption of the Constitution, a foreign judg¬ 
ment was considered as prima facie evidence, and not conclusive. There is 
no statute of the United States, and no treaty of the United States w’iih France, 
or with any other nation, which has changed that law, or has made any pro¬ 
vision upon the subject. It is not to be supposed that, if any statute or treaty 
had been or should be made, it would recognize as conclusive the judgments 
of any country, which did not give like effect to our own judgments. In the 
absence of statute or treaty, it appears to us equally unwarrantable to assume 
that the comity of the United States requires anything more. 

If we should hold this judgment to be conclusive, we should allow it an 
effect to which, supposing the defendants' offers to be sustained by actual 
proof, it would, in the absence of a special treaty, be entitled in hardly any 
other country in Christendom, except the country in which it was rendered. 
If the judgment had been rendered in this country, or in any other outside 
of the jurisdiction of France, the French courts would not have executed 
or enforced it, except after examining into its merits. The very judgment now 
sued on would be held inconclusive in almost any other country than France. 
In England, and in the colonies subject to the law of England, the fraud alleged 
in its procurement would be a sufficient ground for disregarding it. In the 
courts of nearly every other nation, it would be subject to re-examination, 
either merely because it was a foreign judgment, or because judgments of that 
nation would be re-examinable in the courts of France. 

For these reasons, in the action at law, the 

Judgment is reversed, and the cause remanded to the Circuit Court, with 
directions to set aside the verdict and to order a new trial. 

For the same reasons, in the suit in equity between these parties, the foreign 
judgment is not a bar, and therefore the 

Decree dismissing the bill is reversed, the plea adjudged bad, and the cause 
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remanded to the Circuit Court for further proceedings not inconsistent with 
this opinion. 

[Fuller, C.J., and Harlan, Brewer, and Jackson, JJ., dissented.] 


Editor's Note: The Extnuerritorial Effect Given to Acts of Foreign States, 
AllhouglE in Underhill v. Hernandez, the court might have rested its decision 
on the ground that there is no individual liability abroad for acts performed by 
persons in the exercise of governmental authority within their own States, the 
broader rule enunciated—that international law requires each Stale to respect 
the validity of foreign State acts, in the sense of refusing to permit its courts 
to sit in judgment on the legality or constitutionality of the foreign act under 
foreign law—has been followed in innumerable cases. Thus, in Oetjen v. 
Central Leather Co. (1918), 246 U.S. 297, 303, the Supreme Court, in refus¬ 
ing, subsequent to recognition of the Mexican Government by the United 
Slates, to challenge the validity of a title to hides based upon a seizure in Mexico 
by Mexican military authorities prior to recognition, observed: “The prin¬ 
ciple that the conduct of one independent government cannot be successfully 
questioned in the courts of another is as applicable to a case involving the title 
to property brought within the custody of a court, such as we have here, as it was 
held to be ... [in Underhill v. Hernandez]^ in which claims for damages were 
based upon acts done in a foreign country, for it rests at last upon the highest 
considerations of international comity and expediency. To permit the validity 
of the acts of one sovereign State to be re-examined and perhaps condemned by 
the courts of another would very certainly ‘imperil the amicable relations be¬ 
tween governments and vex the peace of nations.’ ” Sec also Ricaud v. American 
MetarCo. (1918), 246 U.S. 304; Hewitt v. Speyer (1918), 250 F. 367. In 
Earn Line S.S. Co, v. Sutherland 5.5. Co. (1918), 254 F. 126, 129, Judge 
Learned Hand, in refusing to pass upon the legality of a British requisition of a 
British vessel, observed: “The act of another sovereign within its owm territory 
is of necessity legal. ... It is quite true that the act of any public olficial of 
a foreign State may in fact be illegal by the municipal law of that State, but no 
domestic court may admit such a possibility without trenching upon the pre¬ 
rogative of its own executive. The presupposition upon which States must deal 
with each other is that each is responsible for, and so bound by, the acts of its 
own functionaries.” Affirmed sub. nom. The Claveresk (1920), 264 F. 276. 
Sec Eastern States Petroleum Co. v. Asiatic Petroleum Co. (1939), 28 F. 
Supp. 279. 

Respect for Foreign Laws and Decrees by Municipal Courts. “What is the 
basis upon which our courts, and other municipal tribunals apply the laws 
of a foreign country? Of course, the formal answer is that municipal courts 
do not really apply foreign law^s, but merely give effect, in appropriate cases, by 
virtueof their own municipal law, to rights acquired under foreign laws. ... It 
is sometimes said in the books that courts are free to regard or disregard foreign 
laws, and that if they do regard them it is merely a matter of convenience and 
their own sense of justice, according to one view, or a matter of comity, ac¬ 
cording to another.” Alexander P. Fachiri, “Recognition of Foreign Laws By 
Municipal Courts,” 1931 B.Y.I.L., 95, 96-97. However, he continues, there is 
“a compelling judicial necessity ... to consider and apply foreign law” in 
cases such as Luther v. Sagor, above p. 157, Princess Paley Olga v. Weisz, 
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[1929] 1 K.B. 718 and The Jupiter (No. 3), [1927] P. 122, 250, and “the 
application of foreign law was also an international duty. ... To say that 
international courtesy would require the application of Russian law is putting 
it too mildly. It may be that there is no obligation binding as a matter of public 
international law to have regard to the foreign law in such cases, but if not, 
it is surely an obligation not far short of this, for the intercourse of modern 
nations is built upon the assumption that rights acquired in one State belonging 
to the international community will be recognized by the others. ... It ap¬ 
pears then that the general principle that foreign law must be applied by a muni¬ 
cipal court when it governs the rights of the parties is ... a necessary condi¬ 
tion of doing justice and also an international duty.” Id., 97-98. 

Exceptions to the principle appear in the right of States to refuse effect: (1) 
to the acts of unrecognized Slates or governments (see, e. g., Luther v. Sa^or 
and cases cited above, pp. 157-170; note that effect can be given to acts of 
unrecognized governments if public policy so requires, Salinioff v. Standard 
Oil, above, p. 165); (2) to foreign laws which are considered contrary to 
international law (e. g.. Republic of Peru v. Peruvian Guano Co., (1887) L.R. 
36 Ch. D. 489; Republic of Peru v. Dreyfus Brothers & Co., (1888) L.R. 38 
Ch. D. 348, in both of which cases British courts refused to give effect to 
Peruvian law's annulling acts of the preceding Peruvian government because, by 
the international law of governmental succession, plaintiff Government was 
bound by the acts of the preceding Peruvian government; see Fachiri, loc. cit., 
98 If.); (3) to foreign penal, fiscal or political laws (see Huntington v. Attrill, 
[1893] A.C. 150; Huntington v. Attrill, (1892) 146 U.S. 657, 668 ff.; Queen 
of Holland v. Drukker, [1928] Ch. 877; Estonian State Cari»o Line v. S.S. 
Elise and Laane and Baltser, [ 1949] Can. S.C.R. 530; and below, pp. 412—413); 
and (4) to foreign law^s which are considered contrary to the public policy of 
the forum (see discussion of doctrine and jurisprudence in Max Habicht, ‘The 
Application of Soviet Laws and the Exception of Public Order,” 21 A.J.LL. 
(1927), 238-256; Arthur K. Kuhn, Comparative Commentaries on Private 
International Law or Conflict of Laws (1937), 33-49; and above, pp. 161- 
162, 169, 173). 

The Exception of Public Order. Consideration of the exception of public 
order has arisen most frequently in connection with foreign confiscatory legis¬ 
lation and decrees. Where recognition has been granted the foreign Stale or 
government, the touchstone for giving or denying effect to foreign confi.scatory 
acts has sometimes been the presence or absence of territorial jurisdiction in 
the foreign forum. Thus, in Dougherty v. Equitable Life Assurance Society 
(1934), above, p. 173, the Court of Appeals of New York observed that “it 
cannot be against the public policy of this state to hold nationals to contracts 
which they have made in their own country to be performed there according 
to the laws of that country.” Similarly, in Holzer v. Deutsche Reichsbahn- 
Gesellschaft (1938), 277 N.Y. 474, the same court refused, in effect, to strike 
down a defence based upon a Nazi anti-Jewish law which had affected plaintiff 
in Germany. In Luther v. Sagor, [1921] 3 K.B. 532 at 548, Warrington, L.J. 
said: “It is well settled that the validity of the acts of an independent sovereign 
government in relation to properly and persons within its jurisdiction cannot 
be questioned in the Courts of this country.” In Princess Paley Olga v. Weisz, 
[1929] 1 K.B. 718, the Princess brought proceedings to recover certain paint¬ 
ings taken from her palace in Russia, confiscated by the Soviet Government, 
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and sold to defendants who brought them to England. The Court of Appeal, 
finding for defendants, held that it was “bound to give clTcct to the laws and acts 
of that Government so far as they relate to property within that jurisdiction 
when it was alTcctcd by those laws and acts.” In hazard Brothers & Co. v. Mid¬ 
land Bank, Ltd., [19331 A.C. 289, 297, the House of Lords, holding that the 
Banque Industriclle de Moscou had ceased to exist as a result of Soviet decrees, 
stated: “English courts have long since recognized as juristic persons corpora¬ 
tions established by foreign law in virtue of the fact of their creation and con¬ 
tinuance under and by that law. . . . But as the creation depends on the act 
of the foreign State which created them, the annulment of the act of creation 
by the same power will involve the dissolution and non-existence of the corpo¬ 
ration in the eyes of English law. . . . English law will equally recognize the 
one, as the other, fact.” Observing that “the world has not stood still between 
1920 and 1930, least of all in the revolutionary ferment of Soviet Russia” (id., 
299) and that “no earlier decision of the Court can relieve the judge of the 
duty of deciding the question on the actual evidence given in the particular 
case” (id., 298 ), Lord Wright, in effect, reversed a line of decisions based upon 
Russian Commercial and Industrial Bank v. Comptoir d'Escompte de Mul- 
house, [1925] A.C. 11 2, in which effect had been denied in England to Soviet 
legislation dissolving Russian corporations in Russia. Sec B. A. Wortley, “The 
Dissolution of Foreign Corporations in Private International Law in the Light 
of the ‘Russian Bank Cases,' ” 1933 B.Y./.L., 1-17. Compare In re Russian 
Bank for Foreim Trade, [1933] Ch. D. 745, Annual Digest, 1933-34, Case 
No. 55; Hungarian Soviet Government Case, Annual Digest, 1919-22, Case 
No. 31; Forsikrin^saktieselskapet Norske Allas v. Sunden-CuUherg, Annual 
Digest, 1929-30, Case No. 61; id., 1931-32, Case No. 70. For Dutch practice 
see The S.S. Baurdo, Annual Digest, 1935-37, Case No. 73 and Note, pp. 
201 IT., and id., 1919-42, pp, 16 ff.; for Swedish practice see id., 1919—42, 
pp. 107 ff. wSce Saez Murua v. Pinillos and Garcia, Belgium, (1939) Annual 
Digest, 1938-40, Case No, 95. 

Conversely, the absence of territorial jurisdiction over the res by the foreign 
forum at the time of the purported confiscation led British courts in The Jupiter 
(No. 3), 11927] P. 122, 250, to hold that Soviet nationalization decrees would 
be given no effect in England as to property not situated within Soviet territory 
at the time of the decrees, “whether such property belonged to a Russian citizen 
or not.” Compare The El Condado (No. 2), 1939 Session Cases 413, Annual 
Digest, 1938-40, Case No. 77; Cottam v. Comision Reguladora del Mercado 
de Henequen, above, p. 300. See also Vladikavkaz.sky Railway Co. v. N.Y. 
Trust Co. (1934), 263 N.Y. 369, Annual Digest, 1933-34, Case No. 27, and 
Moscow Fire Insurance Co. v. Bonk of New York and Trust Co. (1937), 294 
N.Y.S. 648; (1939), 280 N.Y. 286, Annual Digest, 1938-40, Case No. 53, in 
which New York courts, holding that the situs of certain deposits made by 
Russian corporations in New York banks was in New York rather than in Soviet 
Russia, refused effect to Soviet decrees purporting to confiscate the New York 
assets of defunct Russian companies. However, in V.S. v. Belmont (1937), 
301 U.S. 324, Sutherland, J., by assuming that funds deposited in a New York 
bank by a Russian corporation were actually in Russia, was able to justify the 
presence of Soviet territorial jurisdiction over the funds and to give effect to 
Soviet confiscatory legislation. In the Belmont case and U.S. v. Pink (1942), 
above, p. 174, the Supreme Court gave a rather special potency to the interna- 
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tional agreement which accompanied the recognition of the Soviet Government 
by the United States. See dissenting opinion of Stone, C. J., 315 U.S. 203, 242- 
256; **United Slates v. Pink —A Reappraisal,” 48 Columbia L.R. (1948), 890; 
and above, p. 191. Compare Bernstein v. van Heyghen Freres, S.A. (1947), 
163 F. 2d 246, cert. den. 332 U.S. 772, and comment thereon, “Should Judicial 
Respect Be Accorded Nazi Acts of State?,” 47 Columbia L.R. (1947 ), 1061; 
“ ‘Act of State’ Immunity,” 57 Yale L.J. (1947-48), 108-124; Italian Black 
Sea Co. v. Russian Soviet Government, Annual Digest, 1919-22, Case No. 11; 
Federazione Italiana Consorzi Agrari v. Commissariat oj the Soviet Socialist 
Republic et al., Annual Dige.st, 1923—24, Case No. 5. 

Even in the absence of an international agreement regarded by the courts 
as determining the issue, the absence of territorial jurisdiction in the foreign 
forum has not, however, always been regarded as compelling the court to deny 
elTect to extraterritorial requisitions. See The Navemar (1939 ), 102 F. 2d 444; 
compare Annual Digest, 1938-40, Case No. 68 and Preuss in 36 A.J.l.L. 
(1942), 37 IT.; Hyde, “Concerning the Navemar,” 33 id. (1939) 530; Larras- 
quitu and the Spanish State v. Societe Cementos Rezola, Annual Digest, 
1935-37, Case No. 71; Lafuente v. Llagimo y Duranona, id., 1938-40, Case 
No. 55; A.B.C. in 1949 B.Y.I.L., All. 

Conversely, in some cases courts have invoked the exception of public order 
to deny effect to foreign confiscatory legislation even when the foreign forum 
claimed territorial jurisdiction over the persons or property affected. See 
U.S.S.R. v. Bourgeois and La Ropit, Sirey (1929 ), Part 1,217, Annual Digest, 
1927-28, Case No. 43, in which the French Cour de Cassation, rejecting a 
third-party intervention by the Soviet Government which claimed ownership 
of the ships of La Ropit on the ground that they had been nationalized in Russia, 
observed that “although, in principle, the courts of a State, w'hcn faced with 
a juridical situation created by foreign legislation, should apply the foreign 
law, this rule is obligatory only in so far as the application of the foreign law 
or the respect for rights acquired thereunder are not incompatible with those 
principles and provisions of their national law which are considered essential 
for public order,” and the taking of property without compensation was re¬ 
pugnant to French social institutions. 

Enforcement of Foreign Judgments. The “doctrine of reciprocity” enunciated 
in Hilton v. Guyot “seems to be an anomaly in our law in that it makes the right 
of action of the plaintiff depend not on anything connected with his claim as 
such but upon the opinion of the court as to the action in other connections of 
another country, |andj has been soundly criticized by judges and commen¬ 
tators.” Joseph H. Beale, A Treatise on the Conflict of Laws (1935), II, 1382 ff. 
Compare the dissenting opinion of Fuller, C.J., in Hilton v. Guyot, 159 U.S. 
113 at 233: “Now the rule is universal in this country that private rights ac¬ 
quired under the laws of foreign States will be respected and enforced in our 
courts unless contrary to the policy or prejudicial to the interests of the State 
where this is sought to be done; and although the source of this rule may have 
been the comity characterizing the intercourse between nations, it prevails 
today by its own strength, and the right to the application of the law to which 
the particular transaction is subject is a juridical right.” 

In Johnston v. Compagnie Generale Transatlantique (1926), 242 N.Y. 
381, 387, the Court of Appeals of New York, refusing to follow the reciprocity 
doctrine of Hilton v. Guyot, gave full faith and credit to a French judgment, 
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Pound, J., observing: “Comity is not a rule of law, but it is a rule of ‘practice, 
convenience, and expediency. It is something more than mere courtesy, which 
implies only deference to the opinion of others, since it has a substantial value 
in securing uniformity of decision, and discouraging repeated litigation of the 
same question.’ Brown, J. in Mast, Foos & Co. v. Stover Mj^. Co.. Ill U.S. 
485, 488. ... It therefore rests, not on the basis of reciprocity, but rather 
on the persuasiveness of the foreign judgment. Loucks v. Standard OH Co.. 
224 N.Y. 99, 111.” Followins^ this ruling in Cowans v. Ticondero^a Pulp & 
Paper Co. (1927), 219 N.Y.s" 284, 288, van Kirk, J. said: “Of course comity 
adds nothing to the strength, worth, or as Judge Pound calls it, ‘persuasiveness’ 
of the foreign judgment. The same persuasiveness is present with or without 
comity, or with or without reciprocity; and, without reciprocity, the United 
States Supreme Court .still gives the foreign judgment recognition. It is to be 
received in evidence as prinui facie proof of the cause of action. If no defense 
on the merits is made, it is suflicient proof on which to render judgment. Still, 
if there is a want of reciprocity between the two countries, that court would 
deny to the foreign judgment the persuasiveness it really possesses.” Sec 36 
Yale L.R. (1926-27), 542. 

See, generally, Beale, op. cit., II, 1363-1429, with bibliography at 1439; 

A. V. Dicey, A Digest of the Law of England with Reference to the Conflict 
of Laws (5th cd., A. B. Keith, 1932) 443-494, (characterized in 1935 

B. Y.I.L., 102 as “often obscure, but always pontifical”); Ci. C. Cheshire, Pri¬ 
vate International Law (2nd cd., 1938) 579-631; Arthur K. Kuhn, Compara¬ 
tive Commentaries on Private International Law or Conflict of Laws ( 1937), 
28-33, 103-114; Hessel E. Yntcma, “The Enforcement of Foreign Judgments 
in Anglo-American Law,” 33 Michigan L.R. (1934-35), 1129-1168; John H. 
Wigmore, “The Execution of Foreign Judgments: A Study in the International 
Assimilation of Private Law,” 21 Illinois L.R. (1926-27), 1-13. 

On international aspects of the conflict of laws with reference to marriage 
and divorce, see Moore, Digest, II, 480-555; Hackworth, II, 354-391. 


II, SUITS BY FOREIGN STATES 

Emperor of Aii.stria v. Day and Kossuth 
Great Britain, High Court of Chancery, 1861 
3 De Gex, Fisher & Jones, 217 

This was an appeal from the whole of a deeree of Vice-Chancellor Stuart, 
[(1861) 2 Giff. 628], restraining the defendants from making notes purporting 
to be notes of the Hungarian State, and ordering them to deliver up to the plain¬ 
tiff the notes already made and the plates used for printing them. 

The case made by the bill was in substance as follows: 

That the plaintiff was King of Hungary, and as such had the exclusive right 
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of authorizing the issue in Hungary of notes to be circulated in Hungary as 
money, and also the exclusive right of authorizing the royal arms of Hungary 
to be affixed to any document intended to be circulated in that country. That 
nearly the whole of the circulation of Hungary consisted of notes of the Na¬ 
tional Bank of Austria, issued under the authority of the plaintiff as Emperor 
of Austria and King of Hungary, which circulated in Hungary as money, and 
were for various sums from one florin upwards. That the defendants Day & 
Sons (the well-known lithographers) had by the direction of the defendant 
Kossuth prepared plates for printing notes purporting to be notes of the Hun¬ 
garian nation or state, for various sums of money, and which were intended to 
be circulated as money in Hungary, and that they were engaged by the direction 
of Kossuth in printing such notes from the plates. 

That the body of each note was in the Hungarian language, and had on the 
border, in the German and Sclavonian and other languages, the amount for 
which it purported to be a note, and at the bottom a print of the royal arms of 
Hungary. The body of a one florin note, wfficn translated, was as follows: 

One florin. This monetary note will be received in every Hungarian state and 
public pay office as one florin in silver. Three zwanzigers being one florin, and its 
whole nominal value is guaranteed by the state. 

In the name of the nation, Kossuth, Louis. 

That the total amount of these notes which was being prepared was upwards 
of 100,000,000 florins. That Day & Sons had in their possession a large quantity 
of them entirely or nearly completed, and, unless restrained by the Court, would 
deliver them to Kossuth. That Kossuth intended, as soon as he received them, 
to send them to Hungary and endeavour to introduce some of them into cir¬ 
culation there, and use the remainder for other purposes in Hungary, in viola¬ 
tion of the rights and prerogative of the plaintill asking of that country, and, 
amongst other purposes, for the promotion of revolution and disorder there. 
That the plaintiff had never authorized the manufacture of the notes or the 
use of the royal arms of Hungary thereon; and that the introduction of the 
notes into Hungary would create a spurious circulation there, and by that and 
other means cause great detriment to the state and the subjects of the plaintiff. 
That Day & Sons had notice of the purpose for which the notes were intended, 
and of Kossuth’s want of authority lo prepare or issue them. 

The bill prayed that Day & Sons might be decreed to give up to the plaintiff 
the plates, and any documents printed or lithographed therefrom, and any other 
documents in their possession purporting to be notes of the Hungarian state 
or nation, or notes with the royal arms of Hungary thereon, and for an injunc¬ 
tion restraining Day & Sons from printing or delivering to Kossuth any such 
notes. . . . 

It appeared that the notes in question were not similar in appearance to any 
notes circulating in Hungary. 

Vice-Chancellor Stuart having made a decree according the prayer of the 
bill, the defendants Kossuth and Day & Sons severally appealed. . . . 

The Lord Chancellor [Lord Campbell.] ... I will now consider the 
objections to the decree appealed against, wffiich appear to me to be chiefly relied 
upon by the appellant’s counsel in the very learned and very able arguments 
which we have had the advantage of hearing from them. 

In the first place, they deny the right of the plaintiff as a sovereign prince to 
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maintain this suit, and if the suit were instituted merely to support his political 
power and prerogatives, or for any alleged wrong sanctioned by the govern¬ 
ment of England, I should acquiesce in that position. But the King of Spain v. 
Mullet, (1833) 7 Bligh, N.S. 359, The King of the Two Sicilies v. Willcox, 
(1851) 1 Simons N.S. 301, and various other authorities show that by the 
law of England a foreign sovereign may sue in our Courts for a wrong done to 
him by an English subject unauthorized by the English government, in respect 
of property belonging to the foreign sovereign, either in his individual or in his 
corporate capacity. Then comes the great question, whether this is a subject 
over which the Court of Chancery has jurisdiction by injunction? ... I con¬ 
sider that this Court has jurisdiction by injunction to protect property from an 
act threatened, which if completed would give a right of action. I by no means 
say that in every such case an injunction may be demanded as of right, but if 
the party applying is free from blame and promptly applies for relief, and 
shows that by the threatened wrong his property would be so injured that an 
action for damages would be no adequate redress, the injunction will be 
granted. 

Although an action arising purely ex delicto for an injury to property may 
not have been brought by a foreign sovereign against an English subject in an 
English Court, on principle I cannot doubt that such action would be maintain¬ 
able. . . . 

I rather think that the decree ought to be varied with respect to prohibiting 
M. Kossuth from the use of the royal arms of Hungary; for it would appear 
that they may be innocently used by all Hungarians, and, I presume, by all 
mankind. 

With this variation, I am of opinion that the decree appealed against ought 
to be affirmed, and that the appeal must be dismissed. . . . 

Turnfr, L.J. . . . This case, as it seems to me, may and ought to be de¬ 
cided upon the third ground on w'hich the case is rested by the bill,—the injury 
to the subjects of the plaintiff by the introduction of a spurious circulation. I 
take it to be now well settled, although upon looking into the authorities I have 
been surprised to find that the point was doubted even in the time of Lx)rd 
Loughborough, that a foreign sovereign may sue in the Courts of this country, 
and that he may sue in this Court on the behalf of his subjects; and this bill, 
if it docs not require, certainly admits the construction, that it is filed by the 
plaintiff in his representative character on behalf of the subjects of his kingdom, 
for it distinctly alleges a case of injury to them. We must consider, then, what 
is the nature of this injury. I think it is an injury not to the political but to the 
private rights of the plaintiff’s subjects. What is proposed to be done is to intro¬ 
duce into the kingdom of Hungary an enormous number of notes which, on the 
face of them, purport that they will be received in the public offices of the state 
and that they arc guaranteed by the state, and which purport also to be signed 
in the name of the nation by the defendant Louis Kossuth. That the effect of 
this introduction will be to disturb the circulation of the kingdom cannot, in my 
opinion, be doubted; and what will be the effect of that disturbance? Surely to 
endanger, to prejudice, and to deteriorate the value of the existing circulating 
medium, and thus to affect directly all the holders of Austrian bank notes, 
and indirectly, if not directly, all the holders of property in the state. . . . 
But it is said that the acts proposed to be done arc not the subject of equitable 
jurisdiction, or that, if they are, the jurisdiction ought not to be exercised until 
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a trial at law shall have been had. To neither of these propositions can I give 
my assent. I agree that the jurisdiction of this Court in a case of this nature 
rests upon injury to property actual or prospective, and that this Court has no 
jurisdiction to prevent the commission of acts which are merely criminal or 
merely illegal, and do not affect any rights of property, but I think there are here 
rights of property quite sufficient to found jurisdiction in this Court. 1 do not 
agree to the proposition, that there is no remedy in this Court if there be no 
remedy at law, and still less do I agree to the proposition that this Court is 
bound to send a matter of this description to be tried at law. . . . 

If the property of an individual is affected by an undue and unauthorized 
use of his name, the law would no doubt give a remedy. I am not satisfied that 
the law would not give the same remedy in the case of the undue and unau¬ 
thorized use of the name of a nation or state; but whether it would do so or 
not, and if not, whether it would be prevented from doing so by the absence 
of positive law or by mere formal impediments as to the right to sue, I think 
the authority to which I have referred, and the instance which 1 have mentioned 
of the application of it, warrant me in saying that the case falls within the juris¬ 
diction of this Court. It was said, on the part of the defendants, that the Court 
has only interfered in cases of this nature where there was a right at law, or 
where there was trust or confidence; but if the jurisdiction exists, the extent of 
it cannot be limited by the instances in which it has been applied. It was also 
attempted to be argued on the part of the defendants, that, assuming the exist¬ 
ence of the jurisdiction, there was no sufficient case for the exercise of it. But 
upon this point 1 have felt no doubt. The jurisdiction of this Court is preventive 
as well as remedial, and the affidavit of the defendant Kossuth himself quite 
satisfies my mind that there is a proper case for the exercise of it. Subject, there¬ 
fore, to the qualification to which the Lord Chancellor has adverted, I think 
that this decree must stand. 


Editor's No fe: Foreign States as Plaintiffs. The Harvard Research Draft on 
the Competence of Courts in Re^qard to Foreiqn States (1932; Philip C. Jessup, 
Reporter), comments: "States have generally permitted other States to institute 
proceedings in their courts and there is no evidence of a disposition to alter this 
practice. On the other hand, it has sometimes been asserted that a foreign Stale 
is permitted to institute a proceeding in the court of another State mWely as 
a matter of comity and not as a matter of right.” 26 A.J.I.L. (1932), Supp. 
493. Thus in R.S.F.S.R. v. Cibrario, (1923) 235 N.Y. 255, 262, the N.Y. Court 
of Appeals, in denying the right of an unrecognized government to sue, ob¬ 
served: "We reach the conclusion, therefore, that a foreign pow'cr brings an ac¬ 
tion in our courts not as a matter of right. Its power to do so is the creature of 
comity.” Cf. Hyde, I, 195-197; II, 841. In Monaco v. Mississippi, (1934) 
292 U.S. 313, 323 n. 2, Chief Justice Hughes ob.servcd: “There is no question 
but that foreign States may sue private parties in the federal courts. Kinq of 
Spain V. Oliver, (1810) 2 Wash. C.C. 429; The Sapphire, (1871) 11 Wall. 
164.” In The Sapphire, loc. cit., 167—168, Bradley, J., observed: “The first 
question raised is as to the right of the French Emperor to sue in our courts. On 
this point not the slightest diffieulty exists. A foreign sovereign, as well as any 
other foreign person, who has a demand of a civil nature against any person 
here, may prosecute it in our courts. To deny him this privilege would manifest 
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a want of comity and friendly feeling. . . . There are numerous cases in the 
English reports in which suits of foreign sovereigns have been sustained . . 

Article 2 of the Harvard Research Draft reads: ‘'A State shall not refuse, 
on the ground that the complainant is a State, to permit such Slate to institute 
a proceeding in its courts.'’ The Comment notes that the article “is phrased in 
such a way as to eliminate any doubt on this point and to confer on a foreign 
State the capacity to sue in the courts of another State as a matter of right. This 
is done on the supposition that the practice is now so general that no State would 
be unwilling to have it crystallized in a rule of law’' provided that a State may 
refuse to permit suits by unrecognized States (Art. 3) and may insist that a 
foreign State instituting proceedings must comply with the usual rules of the 
forum (Art. 4). L(x\ cit., 494-508. C/. Trade Delegation of U.S.S.R. v. 
Maurycy Fajans (1928) in which the Supreme Court of Poland held that by 
“the general principles of the so-called law of nations, based on customs which 
are accepted in the relations between States ... a foreign State is entitled to 
enforce its civil rights, if it is recognised by the State in which it brings the ac¬ 
tion, and of course only if the claim is not contrary to the law of that State or 
to public order." Annual Di^xwt, J927-28, Case No. 108. See Eleanor Wyllys 
Allen, The Position of Foreii^n States Before National Courts (1933 ), 24^26; 
Hack worth, II, 82-83; Governtnent of France v. Ishrandtsen-Moller Co., 
(1943) 48 F. Supp. 631: Osmond K. Fraenkel, ‘The Juristic Status of Forciszn 
States, Their Property and Their Acts,” 25 Columbia L.R. (1925) 544. 549 ff. 

The foreign State's right or privilege of suit does not require the courts of the 
forum to entertain suits against the State of the forum, its political subdivisions 
(e. g., Monaco v. Mississippi, cited) or foreign States. Moreover, a State may 
decline to permit its courts to entertain suits by foreign States for the enforce¬ 
ment of their penal, revenue, or political laws. Sec Queen of Holland v. Drukker, 
[1928] Ch. 877, in which the British Chancery Division, in dismissing an action 
to “enforce a claim in England by a foreign State against the subjects of the 
foreign State in respect of revenue due from the foreign subject,” observed that 
“there is a well recognized rule, which has been enforced for at least 200 years 
or thereabouts, under which these courts will not collect the taxes of foreign 
Stales for the benefit of the sovereigns of those foreign States.” Compare /Cmg 
of Hellenesw. Brostroni (1923), Annual Piiiiest, 1923-24, Case No. ?^\\Berf»en 
V. Olsen ( 1924), id., Case No. 147, in which a Danish court refused to enforce 
a Norwegian revenue law; Norwej^ian State v. Bruhn (1924), id.. Case No. 
148, in which Swedish courts declined jurisdiction over an action to collect Nor¬ 
wegian taxes; Caisse Generale etc. v. S.A. des Ateliers de Godarville (1930), 
Annual Digest, 1929-30, Case No. 63, in which a Belgian court refused to 
enforce German social insurance legislation involving the collection of taxes; 
Court Fees (Danzift) Case (1932), Annual Digest, 1931-32, Case No. 73, in 
which a Danzig court, in dismissing an action by the Polish State to recover court 
fees of an action decided by a Polish court, observed: “In accordance with the 
principles of international law, a foreign State may not employ the organs of 
another State for the execution of its foreign sovereign rights, for instance, to 
enforce payment of its public charges”; Lambertini v. Mauvrodis (1932), id., 
Case No. 77, action by Greek Minister to recover death duties from estate of 
Greek subject in Italy rejected by Italian court. In Banco de Vizcaya v. Don Al¬ 
fonso de Borbon y Austria, [1935] 1 K.B. 140, Annual Digest, 1933-34, Case 
No. 56, the British King’s Bench Division declined to enforce a Spanish penal 
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statute which provided that the property of the ex-King of Spain should be seized 
for the benefit of the Spanish State, citing Folliott v. Of*den, (1789) H. Bl. Rep. 
C.P., I, 124, 136 that ‘‘the penal laws of foreign countries arc strictly local, and 
affect nothing more than they can reach and can be seized by virtue of their 
authority . . Ac'corci: H. M. Alfonso di Borhone v. Credito Italiano and 
Banco de Vizx'aya (1934, Court of Appeal of Rome), Annual Digesty 1935- 
37y Case No. 72. See Harvard Research, loc. cit.y 496-503. Sec A. N. Sack, 
“(Non-) Enforccjncnt of Foreign Revenue Laws in International Law and 
Praclicc,’^ 81 Vniv. of Penna. L.R. (1932-33), 559-585; R. A. Leflar, “Extra- 
state Enforcement of Penal and Governmental Claims,” 46 Harvard L.R, 
(1932-33), 193-225. 

States have sometimes agreed by treaty to assist each other in the enforce¬ 
ment of fiscal legislation. Cf. Treaty of December 31, 1921, between Germany 
and Czechoslovakia, 17 L.NJ'.S. 401, 437 IT. See also International Tax Agree- 
nientSy U.N. Doc. E/CN.8/30 (1948). 

For the practice of States on “judicial assistance,” with proposed improve¬ 
ments, sec Harvard Research Draft Convention on Judicial Assistance (J. G. 
Rogers and A. H. Feller, Reporters), 33 AJ.l.L. (1939), Supp., 11-166. Cf. 
SchLicking Report to League of Nations Committee of Experts, League Doc. 
1927.V.6 (also in 22 AJ.LL. (1928), Spec. Supp., 46-103). 

HI. JURISDICTIONAL IMMUNITIES: SUITS AGAINST FOREIGN STATES, 
THEIR AGENCIES, OR PROPERTY 

The Schooner Exchange v. McFaddon 
United States, Supreme Court, 1812 
7 Cranch 116 

[Ed.: The libelants, McFaddon and Grcctham, alleged that they w^'re the sole 
owners of the Exchange when she sailed from Baltimore for San Sebastian, 
Spain, on October 27, 1809; that the schooner was seized December 30, 1810, 
by persons acting under the decrees and orders of Napoleon, in violation of in¬ 
ternational law; that the vessel was now in Philadelphia in possession of a cer¬ 
tain Dennis Begon, although no sentence or decree of condemnation had been 
pronounced against her by any court of competent jurisdiction. They therefore 
prayed the usual process of the court to attach for restoration. Process issued, 
but Mr. Dallas, U.S. Attorney for the District of Pennsylvania, appeared and 
filed a suggestion that, since peace existed between the United States and Na¬ 
poleon, public vessels of the latter might freely enter and leave United States 
ports. The District Court dismissed the libel. This decision was reversed by the 
Circuit Court. On appeal to the Supreme Court. Arguments of counsel omitted.] 
Marshall, C.J. This case involves the very delicate and important inquiry, 
whether an American citizen can assert, in an American court, a title to an 
armed national vessel, found within the waters of the United States. 
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The question has been considered with an earnest solicitude, that the deci¬ 
sion may conform to those principles of national and municipal law by which 
it ought to be regulated. 

In exploring an unbeaten path, with few, if any aids, from precedents or 
written law, the court has found it necessary to rely much on general principles, 
and on a train of reasoning, founded on cases in some degree analogous to this. 

The jurisdiction of courts is a branch of that which is possessed by the nation 
as an independent sovereign power. 

The jurisdiction of the nation w'ithin its own territory is necessarily exclusive 
and absolute. It is susceptible of no limitation not imposed by itself. Any re¬ 
striction upon it, deriving validity from an external source, would imply a 
diminution of its sovereignty to the extent of the restriction, and an investment 
of that sovereignty to the same extent in that power which could impose such 
restriction. 

All exceptions, therefore, to the full and complete power of a nation within 
its own territories, must be traced up to the consent of the nation itself. They 
can flow from no other legitimate source. 

This consent may be either express or implied. In the latter case, it is less 
determinate, exposed more to the uncertainties of construction; but, if under¬ 
stood, not less obligatory. 

The world being composed of distinct sovereignties, possessing equal rights 
and equal independence, whose mutual benefit is promoted by intercourse with 
each other, and by an interchange of those good offices which humanity dic¬ 
tates and its wants require, all sovereigns have consented to a relaxation in prac¬ 
tice, in cases under certain peculiar circumstances, of that absolute and com¬ 
plete jurisdiction within their respective territories which sovereignty confers. 

This consent may, in some instances, be tested by common usage, and by 
common opinion, growing out of that usage. 

A nation would ju.stly be considered as violating its faith, although that faith 
might not be expressly plighted, which should suddenly and without previous 
notice, exerci.se its territorial powers in a manner not consonant to the usages 
and received obligations of the civilized world. 

This full and absolute territorial jurisdiction being alike the attribute of 
every sovereign, and being incapable of conferring extra-territorial power, 
would not seem to contemplate foreign sovereigns nor their sovereign rights 
as its objects. One sovereign being in no respect amenable to another, and being 
bound by obligations of the highest character not to degrade the dignity of his 
nation, by placing himself or its sovereign rights within the jurisdiction of an¬ 
other, can be supposed to enter a foreign territory only under an express license, 
or in the confidence that the immunities belonging to his independent sovereign 
station, though not expressly stipulated, are reserved by implication, and will 
be extended to him. 

This perfect equality and absolute independence of sovereigns, and this com¬ 
mon interest impelling them to mutual intercourse, and an interchange of good 
offices with each other, have given rise to a class of cases in which every sover¬ 
eign is understood to waive the exercise of a part of that complete exclusive 
territorial jurisdiction, which has been stated to be the attribute of every nation. 

1 St. One of these is admitted to be the exemption of the person of the sover¬ 
eign from arrest or detention within a foreign territory. 
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If he enters that territory with the knowledge and license of its sovereign, 
that license, although containing no stipulation exempting his person from ar¬ 
rest, is universally understood to imply such stipulation. . . . 

2d. A second case, standing on the same principles with the first, is the im¬ 
munity which all civilized nations allow to foreign ministers. . . . 

3d. A third case in which a sovereign is understood to cede a portion of his 
territorial jurisdiction is, where he allows the troops of a foreign prince to pass 
through his dominions. . . . 

The general license to foreigners to enter the dominions of a friendly power, 
is never understood to extend to a military force; and an army marching into the 
dominions of another sovereign, may justly be considered as committing an act 
of hostility; and if not opposed by force, acquires no privileges by its irregular 
and improper conduct. It may, however, well be questioned whether any other 
than the sovereign power of the state be capable of deciding that such military 
commander is without a license. 

But the rule which is applicable to armies, does not appear to be equally ap¬ 
plicable to ships of war entering the ports of a friendly power. The injury in¬ 
separable from the march of an army through an inhabited country and the 
dangers often, indeed generally, attending it, do not ensue from admitting a 
ship of war, without special license, into a friendly port. A different rule, there¬ 
fore, with respect to this species of military force has been generally adopted. 
If, for reasons of state, the ports of a nation generally, or any particular ports 
be closed against vessels of war generally, or the vessels of any particular nation, 
notice is usually given of such determination. If there be no prohibition, the 
ports of a friendly nation are considered as open to the public ships of all powers 
with whom it is at peace, and they arc supposed to enter such ports and to 
remain in them while allowed to remain, under the protection of the government 
of the place. , . . 

To the court, it appears, that where, without treaty, the ports of a nation are 
open to the private and public ships of a friendly power, whose subjects have 
also liberty without special license, to enter the country for business or amuse¬ 
ment, a clear distinction is to be drawn between the rights accorded to private 
individuals or private trading ves.sels, and lho.se accorded to public armed ships 
which constitute a part of the military force of the nation. 

The preceding reasoning has maintained the propositions that all exemptions 
from territorial jurisdiction must be derived from the consent of the sovereign 
of the territory; that this consent may be implied or expressed; and that, when 
implied, its extent must be regulated by the nature of the case and the views 
under which the parties requiring and conceding it must be supposed to act. 

When private individuals of one nation spread themselves through another 
as business or caprice may direct, mingling indiscriminately with the inhabit¬ 
ants of that other, or when merchant vessels enter for the purposes of trade, it 
would be obviously inconvenient and dangerous to society, and would subject 
the laws to continual infraction, and the government to degradation, if such 
individuals or merchants did not owe temporary and local allegiance, and were 
not amenable to the jurisdiction of the country. Nor can the foreign sovereign 
have any motive for wishing such exemption. His subjects thus passing into 
foreign countries, are not employed by him, nor are they engaged in national 
pursuits. Consequently there are powerful motives for not exempting persons 
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of this description from the jurisdiction of the country in which they arc found, 
and no one motive for requiring it. The implied license, therefore, under which 
they enter, can never be construed to grant such exemption. 

But in all respects different is the situation of a public armed ship. She con¬ 
stitutes a part of the military force of her nation; acts under the immediate and 
direct command of the sovereign; is employed by him in national objects. He 
has many and powerful motives for preventing those objects from being de¬ 
feated by the interference of a foreign slate. Such interference cannot take place 
without affecting his power and his dignity. The implied license, therefore, 
under which such vessel enters a friendly port, may reasonably be construed, 
and, it seems to the court, ought to be construed, as containing an exemption 
from the jurisdiction of the sovereign, within whose territory she claims the 
rights of hospitality. 

Upon these principles, by the unanimous consent of nations, a foreigner is 
amenable to the laws of the place; but certainly in practice, nations have not 
yet asserted their jurisdiction over the public armed ships of a foreign sovereign, 
entering a port open for their reception. . . . 

It seems, then, to the court, to be a principle of public law, that national ships 
of war, entering the port of a friendly power open for their reception, are to 
be considered as exempted by the consent of that power from its jurisdiction. 

Without doubt, the sovereign of the place is capable of destroying this im¬ 
plication. He may claim and exercise jurisdiction, either by employing force, 
or by subjecting such vessels to the ordinary tribunals. But, until such power be 
exerted in a manner not to be misunderstood, the sovereign cannot be considered 
as having imparted to the ordinary tribunals a jurisdiction, which it would be 
a breach of faith to exercise. Those general statutory provisions, therefore, 
which are descriptive of the ordinary jurisdiction of the judicial tribunals, which 
give an individual whose property has been wrested from him, a right to claim 
that property in the courts of the country in which it is found, ought not, in the 
opinion of this court, to be so construed as to give them jurisdiction in a case 
in which the sovereign power has impliedly consented to waive its jurisdiction. 

The arguments in favor of this opinion which have been drawn from the 
general inability of the judicial power to enforce its decisions in cases of this 
description, from the consideration that the sovereign power of the nation is 
alone competent to avenge wrongs committed by a sovereign, that the questions 
to which such wrongs give birth are rather questions of policy than of law, that 
they are for diplomatic, rather than legal discussion, are of great weight, and 
merit serious attention. But the argument has already been drawn to a length 
which forbids a particular examination of these points. 

The principles which have been stated will now be applied to the case at bar. 

In the present state of the evidence and proceedings, the Exchan}>e must be 
considered as a vessel which was the property of the libellants, whose claim is 
repelled by the fact, that she is now a national armed vessel, commissioned by, 
and in the service of the Emperor of France. The evidence of this fact is not 
controverted. But it is contended that it constitutes no bar to an inquiry into 
the validity of the title, by which the Emperor holds this vessel. Every person, 
it is alleged, who is entitled to property brought within the jurisdiction of our 
courts, has a right to assert his title in those courts, unless there be some law 
taking his case out of the general rule. It is therefore said to be the right, and 
if it be the right, it is the duty of the court, to inquire whether this title has been 




JURISDICTIONAL IMMUNITIES 417 

extinguished by an act, the validity of which is recognized by national or mu¬ 
nicipal law. 

If the preceding reasoning be correct, the Exchange, being a public armed 
ship, in the service of a foreign sovereign, with whom the government of the 
United States is at peace, and having entered an American port open for her 
reception, on the terms on which ships of war are generally permitted to enter 
the ports of a friendly power, must be considered as having come into the 
American territory, under an implied promise, that while necessarily within 
it, and demeaning herself in a friendly manner, she should be exempt from the 
jurisdiction of the country. If this opinion be correct, there seems to be a neces¬ 
sity for admitting that the fact might be disclosed to the court by the suggestion 
of the attorney for the United States. 

1 am directed to deliver it, as the opinion of the court, that the sentence of the 
Circuit Court, reversing the sentence of the District Court, in the case of the 
Exchange be reversed, and that of the District Court, dismissing the libel, be 
alhrmed. 


Berizzi Brothers Co. v. S.S Pesaro 

United States, Supreme Court, 1926 
271 U.S. 562 


Appeal from a decree of the District Court in admiralty [13 F. (2d) 468] dis¬ 
missing a libel in rein against a ship owned, possessed, and operated for trade 
purposes by the Italian Government, for want of jurisdiction. Sec 277 Fed. 
473. . . . 

Van Devanter, J. This was a libel in rent against the steamship Pesaro on a 
claim for damages arising out of a failure to deliver certain artificial silk ac¬ 
cepted by her at a port in Italy for carriage to the port of New York. The usual 
process issued, on which the vessel was arrested, and subsequently she was re¬ 
leased, a bond being given for her return, or the payment of the libelant's claim, 
if the court had jurisdiction and the claim was established. In the libel the vessel 
was described as a general ship engaged in the common carriage of merchan¬ 
dise for hire. The Italian ambassador to the United States appeared and on 
behalf of the Italian Government specially set forth that the vessel at the time 
of her arrest was owned and possessed by that government, was operated by it in 
its service and interest, and therefore was immune from process of the courts 
of the United States. At the hearing it was stipulated that the vessel, when ar¬ 
rested, was owned, possessed, and controlled by the Italian Government, was 
not connected with its naval or military forces, was employed in the carriage of 
merchandise for hire between Italian ports and ports in other countries includ¬ 
ing the port of New York, and was so employed in the service and interest of 
the whole Italian nation, as distinguished from any individual member thereof, 
private or official, and that the Italian Government never had consented that 
the vessel be seized or proceeded against by judicial process. On the facts so 
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appearing the court sustained the plea of immunity, and on that ground entered 
a decree dismissing the libel for want of jurisdiction. This direct appeal is from 
that decree and was taken before the Act of February 13, 1925 (43 Stat. 936), 
became elTective. 

The single question presented for decision by us is whether a ship owned and 
possessed by a foreign government, and operated by it in the carriage of mer¬ 
chandise for hire, is immune from arrest under process based on a libel in rem 
by a private suitor in a federal District Court exercising admiralty jurisdiction. 

This precise question never has been considered by this court before. Several 
efforts to present it have been made in recent years, but always in circumstances 
which did not require its consideration. The nearest approach to it in this 
court’s decisions is found in The Exchange, 1 Cranch, 116, where the opinion 
was delivered by Chief Justice Marshall. . . . 

It will be perceived that the opinion, although dealing comprehensively with 
the general subject, contains no reference to merchant ships owned and op¬ 
erated by a goverment. But the omission is not of special significance, for in 
1812, when the decision w'as given, merchant ships were operated only by 
private owners, and there was little thought of governments engaging in such 
operations. That came much later. 

The decision in The Exchange therefore cannot be taken as excluding mer¬ 
chant ships held and used by a government from the principles there announced. 
On the contrary, if such ships come within those principles, they must be held 
to have the same immunity as war ships, in the absence of a treaty or statute of 
the United States evincing a different purpose. No such treaty or statute has 
been brought to our attention. 

We think the principles are applicable alike to all ships held and used by a 
government for a public purpose, and that when, for the purpose of advancing 
the trade of its people or providing revenue for its treasury, a government ac¬ 
quires, mans, and operates ships in the carrying trade, they are public ships in 
the same sense that war ships are. We know of no international usage which 
regards the maintenance and advancement of the economic welfare of a people 
in time of peace as any less a public purpose than the maintenance and training 
of a naval force. 

The subsequent course of decision in other courts gives strong support to our 
conclusion. . . . 

In the Parlement Beige, L.R, 5 P.D. 197, the question was whether a vessel 
belonging to Belgium and used by that government in carrying the mail and in 
transporting passengers and freight for hire could be subjected to a libel in rem 
in the admiralty court of Great Britain. The Court of Appeal gave a negative 
answer and put its ruling on two grounds, one being that the vessel was public 
property of a foreign government in use for national purposes. After review¬ 
ing many cases bearing on the question, including The Exchange, the court 
said: 

“The principle to be deduced from all these cases is that, as a consequence of 
the absolute independence of every sovereign authority, and of the international 
comity which induces every sovereign state to respect the independence and 
dignity of every other sovereign state, each and every one declines to exercise 
by means of its courts any of its territorial jurisdiction over the person of any 
sovereign or ambassador of any other state, or over the public property of any 
state which is destined to public use, or over the property of any ambassador. 
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though such sovereign, ambassador, or property be within its territory, and, 
therefore, but for the common agreement, subject to its jurisdiction.” 

Sometimes it is said of that decision that it was put on the ground that a libel 
in rem under the British admiralty practice is not a proceeding solely against 
property, but one directly or indirectly impleading the owner—in that instance 
the Belgian government. But this latter was given as an additional and inde¬ 
pendent ground, as is expressly stated in the opinion at page 217. 

I’hc ruling in that case has been consistently followed and applied in England 
from 1880, when it was made, to the present day. Young v. The Scotia, [1903] 
A.C. 501; The Jassy, L.R. [1906] P.D. 270; The Gagara, L.R. [1919] P.D. 95; 
The Porto Alexandre, L.R. [1920] P.D. 30; The Jupiter, L.R. [1924] P.D. 236. 

In the lower federal courts there has been some diversity of opinion on the 
question, but the prevailing view has been that merchant ships owned and 
operated by a foreign government have the same immunity that war ships 
have. Among the cases so holding is The Maipo (D.C.) 252 F. 627, and 259 
F. 367. The principal case announcing the other view is The Pesuro (D.C.) 
277 F. 473.“ That was a preliminary decision in the present case, but it is not 
the one now under reviews which came later and was the other way. 

We conclude that the general words of section 24, cl. 3, of the Judicial Code 
investing the District Courts with jurisdiction of “all civil causes of admiralty 
and maritime jurisdiction,” must be construed, in keeping with the last para¬ 
graph before quoted from The Exchange, as not intended to include a libel 
in rem against a public ship, such as the Pesaro, of a friendly foreign govern¬ 
ment. It results from this that the court below rightly dismissed the libel for 
want of jurisdiction. 

Decree affirmed. 


The Cristina 

Great Britain, House of Lords, 1938 
[1938] A.C. 485 


Appeal from a decision of the Court of Appeal affirming a decision of Bucknill, 
J. [1937]4A11E.R. 313 ... 

Lord Wright: My Lords, the appellants, who are a Spanish company 
carrying on the business of shipowners at Bilbao, in Spain, initiated this action 
by a writ in rem in the Admiralty Division claiming as sole owners of the steam¬ 
ship Cristina to have possession adjudged to them of the steamship. The writ 
was against the steamship or vessel Cristina and all persons claiming an interest 
therein. The Cristina, which is a Spanish steamship registered at the port of 
Bilbao, was on July 22, 1937, the date of the writ, lying in Queens Dock, 
Cardiff, where she had arrived on July 8, 1937. At that latter date she was in 
charge of a captain named Faustino Frias, appointed by and acting for the 

5 [Ed.: Consult Judge Mack's able presentation of the view that a public ship employed 
in commerce is not immune from arrest or process. 277 Fed. 473.) 
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appellants, who were operating her. On July 9, 1937, he attended at the office 
of the Spanish consul at Cardiff, as Spanish shipmasters arc bound to do by 
Spanish law on arriving at a foreign port, when he was handed a letter from 
the consul requiring him to produce at the consulate the Patente dc Navcgacidn, 
so that it could be noted in accordance with a decree of the Spanish Govern¬ 
ment, dated June 28, 1937, requisitioning the ship. The captain failed to do 
so, and on July 13. 1937, the consul, by registered letter, dismissed the captain 
and also all other officers and members of the crew not in sympathy with his 
Government. On the following day the consul went on board with one San¬ 
tiago Asolo, a new master, whom he had appointed in the name of the Gov¬ 
ernment of the Republic of Spain, and broke open the captain’s cabin, which 
was locked, but found that the late captain, who had left the ship, had taken 
away the Patente de Navc^acion. The new captain was placed in charge of the 
vessel on behalf of the Spanish Government, and has remained so . . . 

The Spanish consul at Cardiff, who acted with the authority of the Spanish 
consul-general and the Spanish Ambassador in London, claimed to requisition 
the Cristina in virtue of a decree dated at Valencia. June 28, 1937, and pub¬ 
lished in the (kiceia de la Repuhlica on June 29, 1937, which provided that 
all the vessels registered at the port of Bilbao should be requisitioned, and be 
at the disposal of “the legitimate Government of the Republic,’' and that any 
Spanish shipowner, or owner of a vessel so registered, should be bound to hand 
over its administration to the bodies designated by the Government for the 
purposes of receiving orders and instructions in relation to the service to be 
rendered by the vessel. The decree recited, inter alia, that in order the better 
to be able to meet the requirements of the war the Government considered 
it desirable to exercise immediate and direct control over services of marine 
transport in order to carry into effect the plans of supplies, evacuation or any¬ 
thing which the Government might wish to carry out. . . . 

On July 27, 1937, the respondents entered a conditional appearance “as 
owners or persons interested in this action, without prejudice to an application 
to .set aside the writ or service thereof.” On the same day they lodged a notice 
of motion claiming that the writ, the arrest, and all subsequent proceedings 
should be set aside on the grounds that the Cristina was the property of the 
Government of Spain, a foreign independent State, which declined to sanction 
the proceedings; that the Cristina was in the possession of the Government 
by its duly authorized agent; that the Government had a right to the possession 
of the Cristina; and that the action impleaded a foreign sovereign Slate— 
namely, the Government of Spain. . . . 

At the trial Bucknill J. granted the application and set aside the writ, arrest 
and proceedings. His decision was affirmed by the Court of Appeal from 
whose order this appeal is now brought to this House. At the trial it was ad¬ 
mitted on behalf of the appellants that the respondent, the Republican Gov¬ 
ernment of Spain, is an independent sovereign State, recognized by his Majes¬ 
ty’s Government. It was not contested that this admission involved that the 
Republican Government was the sole Government recognized by his Majesty’s 
Government in and for Spain. The case has accordingly proceeded throughout 
on that footing. This House and the courts below have thus no judicial knowl¬ 
edge, save as appears from the recitals in the decree, of the conflict which it 
is general knowledge is going on in Spain, or the division of territory between 
the contesting forces. 
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It has also been admitted that the Cristina was not in Spanish territorial 
waters from the date of the decree until the dale of the facts alleged to con¬ 
stitute the requisition, when she was in British territorial waters. 

The respondent Government does not contend that it is the owner of the 
Cristina, but says that it is and was at all material times in de facto possession 
of the Cristina and was therefore without its consent impleaded by the writ 
in ran claiming possession adversely to its actual possession. Such a proceed¬ 
ing, it contends, is inconsistent with its position as an independent sovereign 
Slate recognized by His Majesty's Government. It further contends that the 
action involved a claim to interfere with its right of direction and control 
coupled with actual possession, acquired by reason of the requisition. This, 
llu)ugh not ownership, is, it is said, a right in the ship in the nature of prop¬ 
erly, and was, as being the properly of an independent sovereign Stale, immune 
from the interference of the court, cither by the arrest or by an order annulling 
the requisition and giving possession to the appellants and ousting the respond¬ 
ents from possession. The word “requisition,” while not a term of art. is fa¬ 
miliar, and has been constantly used to describe the compulsory taking by 
government invariably, or at least generally, for public purposes of the user, 
direction and control of the ship, with or without possession. 

In my judgment, both contentions arc well founded, and the order of the 
courts below may be sustained on either ground. But the grounds arc separate, 
and call for separate analysis, though both alike arc based on the general 
principles of international law according to which a .sovereign State is held to 
be immune frcnii the jurisdiction of another sovereign Stale. This is sometimes 
said to flow from international comity or courtesy, but may now more prop¬ 
erly be regarded as a rule of international law accepted among the community 
of nations. It is binding on the municipal courts of this country in the sense and 
to the extent that it has been received and enforced by these courts. It is true 
that it involves a subtraction from the sovereignty of the Slate, which re¬ 
nounces pro tanto the competence of its courts to exercise their jurisdiction 
even over matters occurring within its territorial limits, though to do .so is, 
pritna facie, an integral part of sovereignly. The rule may be said to be based 
on the principle "'par in parem mm habet imperium "—no Stale can claim 
jurisdiction over another sovereign Stale. Or it may be rested on the circum¬ 
stance that, in general, the judgment of a municipal court could not be en¬ 
forced against a foreign sovereign State, or that the attempt to enforce might 
be regarded as an unfriendly act. Or it may be taken to How from reciprocity, 
each sovereign State within the community of nations accepting some subtrac¬ 
tion from its full sovereignly in return for similar concessions on the side of 
the others. I need not discuss other possible explanations. The rule is naturally 
subject to waiver by the consent of the sovereign, who may desire a legal ad¬ 
judication as to his rights. There may, indeed, be particular and special ex¬ 
ceptions not necessary here to discuss. The principle has been received and 
applied by the courts of this country in many decided cases, and in particular 
in many cases dealing with states of facts similar to the facts here in question. 
But the rule only applies as between sovereign Stales recognized as such by 
his Majesty's Government. For the purposes of the present case, so far as 
concerns wSpain, the respondent is such a sovereign. 

The first of the two rules here relevant, namely, that the independent sov¬ 
ereign may not be directly or indirectly impleaded in the courts of this country 
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without its consent, has been recognized as a general proposition in many eases, 
as for instance Mi^^hcll v. Snltcm of Johore, [1894] 1 Q.B. 149, an action iu 
personam. Similarly, in Duff Development Company v, Kekintan Government, 
[1924] A.C. 797, 805, Lord Cave referred to the right of an independent 
sovereign State by international law to the immunity against legal process 
which was dclined in The Parlement Belize, 5 P.D. 197, and Lord Sumner said 
(at [1924] A.C. 822): “The principle is well settled, that a foreign sovereign 
is not liable to be impleaded in the municipal courts of this country, but is 
subject to their jurisdiction only when he submits to it, whether by invoking 
it as a plaintiff or by appearing as a defendant without objection." The princi¬ 
ple is stated without any special reference to reciprocity, but The Parlettieni 
Belize {supra), shows clearly that a sovereign may be impleaded as much 
by an action in rent as by an action in personam. . . . The history and effect 
of that writ have been fully explored by Jeunc J. in The Dictator, |1892] P. 
304, approved and followed by the Court of Appeal in The Gemma, [1899] 
P. 285. It seems that originally the warrant was issued for the purpose of com¬ 
pelling the defendant to appear and submit to the court, and was directed not 
merely against the property said to be the instrument of injury, but any prop¬ 
erty of the defendant, or even himself personally. But the modern writ in rent 
has become a machinery directed against the ship charged to have been the 
instrument of the wrongdoing in cases where it is sought to enforce a maritime 
or statutory lien, or in a possessory action against the ship whose pt>ssession 
is claimed. 

Fo take the present case, the writ names as defendants the Cristina and all 
persons claiming an interest therein, and claims possession. The writ com¬ 
mands an appearance to be entered by the defendants (presumably other than 
the vessel), and gives notice that in default of so doing the plaintiffs may 
proceed and judgment be given by default, adjudging possession to the plaintiffs. 
A judgment in rem is a judgment against all the world, and if given in favour 
of the plaintiffs would conclusively oust the defendants from the possession 
which, on the facts J have stated, they beyond question de facto enjoy. The 
writ by its cxprc.ss terms commands the defendants to appear or let judgment 
go by default. They arc given the clear alternative of either submitting to the 
jurisdiction or losing possc.ssion. In the words of Brett L.J. the independent 
sovereign is thus called on to sacrifice cither its property or its independence. 
It is, I think, clear that no such writ can be upheld against the sovereign State 
unless it consents. It is therefore given the right, if it desires neither to appear 
nor to submit to judgment, to appear under protest and apply to set aside the 
writ, or take other appropriate procedure with the same object. It may be said 
that it is indirectly impleaded, but I incline to think that it is jnorc correct to 
.say that it is directly impleaded. The defendants cited are “all persons claiming 
an interest in the Cristina," a description which prcci.sely covers on the facts 
of the case the Spanish Government, and, to judge by the affidavits filed by the 
appellants in applying to obtain the warrant to arrest, no one else. Under the 
modern and statutory form of a writ in rem a defendant who appears becomes 
subject to liability in personam. This emphasizes the view that the writ directly 
impleads the Spanish Government. 

The crucial fact in this connection is simply that de facto possession was 
enjoyed by the Spanish Government. The position w'ould obviously have been 
quite different if the respondents were seeking to obtain possession by the 
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process of the court instead of resisting an attempt by the process of the court 
to ousi Uicm from actual possession. 

In the present case the fact of possession was proved. It is unnecessary here 
to consider whether the court would act conciusivcly on a bare assertion by 
the Government that the vessel is in its possession. I should hesitate as at 
present advised .so to hold, but the respondent here has established the neces¬ 
sary facts by evidence. 

It is unnecessary to consider by what mode the respondent obtained posses¬ 
sion. It is enough to ascertain that it had possession at the time w hen the claim 
to immunity was made. Nor is it ncce.ssary to consider here whether any par¬ 
ticular person not entitled to diplomatic immunity has made himself liable 
to English law. 

The appellants have contended that the rule that the sovereign cannot be 
impleaded is not absolute or universal, and have instanced as possible excep¬ 
tions cases in which title to real property in the jurisdiction, or suits to ad¬ 
minister a fund in court in which the foreign sovereign is interested, or repre¬ 
sentative actions such as debenture-holders’ actions where the sovereign holds 
debentures. Whatever may be the position in such cases, they arc essentially 
dilTerent from, and afford no guidance for, the present case, and I do not 
need here to discuss them. 

I'his ground would by itself, subject to some questions to be considered be¬ 
low, be enough to entitle the respondent to succeed, but there is a second 
ground on which the writ should, in my judgment, be set aside, which is that 
it claims to interfere with the property of the foreign sovereign. That the court 
has in genera! no jurisdiction to do this is illustrated by I'hc Parknju'nt Bvl^e 
(supra). One ground of the decision that the writ should be .set aside was that 
it was in rcni against the Belgian packet. Brett L.J. enforced the principle by 
a copious citation of English and United Slates authorities, and rightly con¬ 
cludes (5 P.D. at p. 214 ): 

the principle to be deduced from all these cases is that, as a consequence of 
the absoluie independence of every sovereign authority, and of the international 
eomitv which induces every .sovereign stale to respect the independence and dig¬ 
nity of every other sovereign state, each and every one declines to exercise hy 
means of its courts any of its territorial jurisdiction over the person of any sov¬ 
ereign or ambassador of any other stale, or over the public propertv of anv state 
which is destined to public use, or over the property of any ambassador, though 
such sovereign, ambassador, or property be within its territory, and, therefore, but 
for the common agreement, subject to its jurisdiction. 

The appellants, while not contesting the general principle have denied that 
it applies to the facts of the present case, for various reasons. In the first place 
they have relied on the fact that the Spanish Government had no property (in 
the sense of ownership) in the Cristina, whereas in The Par lenient Bel^e 
(supra), the Belgian Government was the owner of the mail packet. But the 
rule is not limited to ownership. It applies to cases where what the Gov¬ 
ernment has is a lesser interest, which may be not merely not proprietary 
but not even possessory. Thus it has been applied to vessels requisitioned by a 
government where, in consequence of the requisition, the vessel, whether or 
not it is in the possession of the foreign State, is subject to its direction and em¬ 
ployed under its orders. That was a separate ground in The Porto Alexandre, 
119201 P. 30, apart from the question w'hether, or fact that, the vessel had 
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actually become the property of the Portuguese Government which was pos¬ 
sessing and employing her. A similar immunity from arrest was upheld in favour 
of the British Grown in The Broaciniayne, 11916] P. 64, a vessel requisitioned 
by the British Government under what was in fact a compulsory charter-party 
and hiring. The Government, it was held, could not be deprived b) the order 
of the court of her services, nor could the court interfere with her so long 
as she was in the Crown's employment, though any rights against the owners 
not affecting the user by the Crown were preserved. This latter point does not 
arise in actions for possession, as contrasted with actions claiming a lien. 
Similarly, in The Jupiter, [1924] P. 236, no question of ownership of the vessel 
was involved. All that clearly appears from the report is that the vessel, being 
a Russian vessel, was in the possession and subject to the control of the Rus¬ 
sian Soviet Government, which claimed the right to possession under a master 
holding for it. A writ in rem for possession was set aside. The Court of Appeal 
obviously treated the facts as sutlicient to bring the case w'ithin the rule which 
Scrutton L.J. ([19241 P. at p. 243) quoted from Dicey's Conflict of Laws 
(3rd ed. at p. 215); “The court has no jurisdiction to entertain an action 
against anv foreign sovereign. Any action against the property of a foreign 
sovereign is an action or proceeding against such person." In my judgment on 
the facts of the present case the requisitioning of the Cristina under the decree 
of June 28, 1937, gave the Spanish Government a right of interest in the 
Cristina, whether called property or not, which was immune from interference 
by the courts of this country. 

The Court of Appeal rightly, as 1 think, treated the ca.se as concluded in 
substance by The Jupiter {supra). It has, however, been strenuously con¬ 
tended that the decision in J he Jupiter does not govern this case because the 
requisition was there effected within the jurisdiction of the requisitioning state, 
whereas in the present case the Spanish Government .seized the Cristina in 
British territorial waters. It was said that such seizure constituted a wrongful 
act w'hich was a breach of international comity and excluded a right to claim 
the reciprocal comity of immunity. The famous judgment of Chief Justice 
Marshall in Schooner Exchange v, MT'addon ( 1812), 7 Crunch 116, was also 
relied on as resting the immunity on a licence in favour of the sovereign State 
which brings its own property within the alien jurisdiction on the footing of 
the licence, whereas no such licence can be implied when the vessel has 
entered the jurisdiction in the owner's possession and has then been wrongly 
seized. It was also said that the judgment of the courts below, if upheld, would 
enable a foreign sovereign State to effect unlawful seizures in this realm of 
chattels or property without either the State itself or its agents being under any 
liability, civil or criminal. But, in my judgment, these objections are ill- 
conceived. I do not think Marshall C.J. had any such idea in mind when he 
referred to an implied licence under which the foreign vessel entered the juris¬ 
diction. His expressions were apt with regard to the facts before him, but were 
not intended to limit or define the immunity which follows not so much from 
the fiction of a licence, as from the independent status in international law of 
the foreign sovereign. This gives the sovereign, so far as concerns courts of law, 
an immunity even in respect of conduct in breach of the municipal law. The 
remedy, if any, is prima facie by diplomatic representation or other action 
between the sovereign States, not by litigation in municipal courts. Whatever 
the consequences which in any particular case may follow from this im- 
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nuinity, it is loo well established in the law of this country to admit of being 
infringed. It must also be noted in the present ease that the Cristina, even when 
in CardilT docks, may have, as being a foreign merchant ship, a dilTcrenl status 
from an ordinary chattel on land. But as the relevant fact here is that the Span¬ 
ish Ciovernmcnl had in fact requisitioned her, there is no need to consider 
whether in any sense, or to any extent, she was subject while in English ter¬ 
ritorial waters to the law of her flag, or to the operation of the Spanish decree. 
Nor is it necessary, even if it be competent, for the court to debate whether 
the decree was validly made under Spanish law. I do not think that 7V/e Jupiter 
(supra), admits of any solid distinction because of the fact that the Jupiter 
was requisitioned within the territorial jurisdiction of the Soviet State. . . . 

[Lord Wright then considered appellants' contention that, because the Cris¬ 
tina was employed in trading, she should be held to have no immunity, and 
observed: 1 

1 his modern development of the immunity of public ships engaged in com¬ 
merce has not escaped severe, and in my opinion, justihable, criticism on prac¬ 
tical grounds of policy, at least as applied in times of peace. 1 he result that 
follows is that governments may use vessels for trading purposes, in competi¬ 
tion with private shipowners, and escape liability for damage, and salvage 
claims. Various international conventions have discussed this problem, and 
have culminated in the International Convention for the Unilicaiion of Cer¬ 
tain Rules concerning the Immunity of Stale-Owned Ships, of April 10. 1926. 
'I'he general purport of the Convention W'as to provide that ships owned or 
operated by States were to be subject to the same rules of liability as privately 
owned vessels. Ships of war. State-owned yachts, and various oilier vessels 
owned or operated by a Stale on government and non-commercial service were 
excepted. I here was power for a State to suspend the operation of the Con¬ 
vention in time of war. Great Britain, along with the majority of modern States, 
signed the Convention, but has not yet ratified it or enacted any legislation to 
bring it into elfccl in this country. But even if the provisions of the Convention 
were made law here, it is not clear that it would alTect the posiiion in the present 
case, because its effect is apparently limited to claims in respect of the opera¬ 
tion of such ships, or in respect of the carriage of cargoes in them. Thus it 
would alTect claims in rem for collision damage, such as the claim in The Parle- 
nient Belize (supra), or for salvage as in 'The Broachnayne (supra) and Porto 
Ahwandre (sttpra), or for cargo damage, as in The Pesaro, 271 LI.S. 562 
(1926), but, it may be, not claims for possession, such as that in the present 
case, or The Ga^J^ara, [1919] P, 95 or The Jupiter. . . 

♦[fa).: Compare Lord Maugham’s opinion: “Half a century ago foreign govcrnmenis 
very seldom embarked in traiie with ordinary ships, though they not infrequently owned 
vessels destined for public uses, and in particular hospital vessels, supply ships, and sur¬ 
veying or exploring vessels. There were doubtless very strong reasons for extending the 
privilege long possessed by ships of war to public ships of the nature mentioned; but 
there has been a very large development of Statc-ow'ned commercial ships since the 
Great War and the cpiestion whether the immunity should continue to be given to ordinary 
trading ships has become acute. Is it consistent with sovereign dignity to acquire a tramp 
steamer and to compete with ordinary shippers and shipowners in the markets of the 
world? Doing so, is it consistent to set up the immunity of a sovereign if, owing to the 
want of skill of captain and crew, serious damage is caused to the ship of another coun¬ 
try? Is it also consistent to refuse to permit proceedings to enforce a right of salvage in 
respect of services rendered, perhaps at great risk, by the vessel of another country? Is 
there justice or equity, or, for that matter, is international comity being followed, in 
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... In my judgment the appeal must fail. 

Lord Atkin. . . , The foundation for the application to set aside the writ 
and arrest of the ship is to be found in two propositions of international law 
engrafted into our domestic law which seem to me to be well established and 
to be beyond dispute. The first is that the courts of a country will not implead 
a foreign sovereign, that is, they will not by their process make him against 
his will a party to legal proceedings whether the proceedings involve process 
against his person or seek to recover from him specific property or damages. 

The second is that they will not by their process, whether the .sovereign 
is a party to the proceedings or not, seize or detain property which is his or 
of which he is in possession or control. There has been .some dinerences in 
the practice of nations as to possible limitations of this second principle—as 
to whether it extends to property only used for the commercial purposes of 
the sovereign or to persona! private property. In this country it is in my (vpinion 
well settled that it applies to both. 

I draw attention to the fact that there are two distinct immunities a’pper- 
taining to foreign sovereigns, for at times they tend to become confu.sed and it 
is not alw ays clear from the decisions whether the judges arc dealing w iih one 
or the other or both. It seems to me dear that in a simple case of a writ in 
rem issued by our Admiralty Court in a claim for collision damage against 
the owners of a public ship of a sovereign State in which the ship is arreslctl 
both principles are b.»*oken. The sovereign is impleaded and his properly is 
seized. 

In my opinion the facts of this case establish the same breach of the two 
principles as in the illustration just given. ... 1 come to the conclusion that 
when the plainiifl's issued a writ in which they constituted as defendants the 
steamship or vessel Cristina and all persons claiming an interest therein . . . 
they w^ere directly impleading the Spanish Government . . . 

Appeal dismissed. 

[Opinions of Lords Thankerton, MacMillan and Maugham omitted.] 

permitting a foreign government, while insisting on its own riehl to immunity, to hrinu 
actions in ran or in personam against our own nationals?” [19381 A.( . at. p. .^21. How¬ 
ever, he concurred that on the basis of existing law the immunity should he granted. 

C'omparc ! awrence Preuss. “Stale Immunity and the ReijuisiticMi of Ships Dur¬ 
ing the Spanish C ivil War, I. Before the British Courts,” .35 AJJ.L. (1941 ), 263, 269: 
“It appears from all five judgments delivered in the case that, as the Crisrimi \v•a^ recjuisi- 
tioned for purposes growing out c^f the prosecution of a civil war, it was pnhUcis nsihus 
dcstinata. Ncserlhelcss, four of the learned lords saw fit to discuss the C|uestion as lt> 
what would have been their position had the Cristina been employed for commercial 
purposes, and three of them c.xprcssed their disapproval of the ruling of the ( ourt of 
Appeal in I he Porto Alexandre, [I920| P. 30. The dicta on this Cjuestion arc of the great¬ 
est general interest, since they foreshadow a possible future shift from the doctrine of 
absolute immunity held up to this time by the British courts.” Sec H. Eauterpaehl in 54 
L.Q.R. (1938) 339: F. A. Mann in 2 Modern L.R. (1938-39) 57; Stefan A. Riesenfcld, 
“Sovereign Inmuinity of Foreign Vessels in Anglo-American Law; The Fivolution of 
a Legal Doctrine,” 25 Minnesota 1..R. (1940-41) 1-65.] 



JURlSDfCnONAL IMMUNITIFS 


427 


United States v. Deutsches Kalisyndikat Gesellschaft 

llNn rr) Statfs, District Court, Souihfrn Distric r of 
Nfw York, 1929 

31 F. 2d 199 


In nquilv. Suit by the United States against the Deuisches Kalisyndikat Gescll- 
scluiji, the Socicte Comnicrciale des Potasses d'Alsace, and others, in which 
tlic ambassador of the Republic of France intervened. On motion of inter¬ 
vener, the last-named defendant, and certain other defendants to set aside 
service of proce.ss on them. . . . 

Bondv, District Judge. This is a motion made by the ambassador of France 
and the defendants Societe Conimercialc des Potasses d'Alsace, Jean Le Cornec, 
Pierre Gide, Rene Gide, and Walter B. Howe to set aside the service of process 
upon the said defendants. They contend that they are not amenable to the 
service, and that the court is without jurisdiction to proceed against them. 

The suit was brought by the United Slates to enjoin violations of the anti¬ 
trust laws by the defendants other than the ambassador. .After the suit was 
begun, the French ambassador wrote to the Secretary of State of the United 
States that the Sociihe Commerciale des Potasses d'Alsace is an organization 
created and controlled by the Republic of France for the purpose of admin¬ 
istering potash mines, some of which the FTcnch Republic acquired on the 
cession of Alsace-Lorraine by the treaty of Versailles in 1919, and some of 
which belong to FTench nationals, and that the suit commenced against the 
Societe Cotunierciale des Potasses d'Alsace and its officers and agents was in 
fact begun against the FTench government. 

1 hereafter the French ambassador addres.scd to this court a statement 
whereby he cerlined that since the treaty of Versailles the Republic of France 
has operated its potash mines in Alsace; that the proceeds from the sale of 
potash from these mines go into the revenue of the Republic of France and 
arc applied to governmental purposes; that the Societe Conimercialc des Po¬ 
tasses d'Alsace was organized by direction of the French government to act as 
sales agent in disposing of the product of these government mines, and of a few 
mines owned by French nationals; that eleven-fifteenths of its capital stock is 
owned by the French government; that its governing board, on which there 
is a delegate from each of the ministries of Agriculture, Public Works, Finance, 
and Commerce, is controlled by the French government; that the French gov¬ 
ernment considers the Societe Commerciale and its employees instrumentalities 
employed in the sale of its potash, and that the suit mentioned is, in effect, a 
suit against the Republic of France. 

There has also been submitted a letter from the Secretary of Slate of the 
United States to the Attorney General, stating that it has long been the view 
ol the Department of State that agencies of foreign governments engaged in 
ordinary commercial transactions in the United States enjoy no privileges or 
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immunities not appertaining to other foreign corporations, agencies, or in¬ 
dividuals doing business here, and that they should conrorm to the laws of 
this country governing such transactions, and that none of the F^rcnch de¬ 
fendants has any consular or diplomatic status in this country. 

Alhdavits also disclose that the Republic of France, in its capacity of owner 
of the 1 1 mines known as Mines Do/naniales tie Potasses d'Alsace, and the 
Societe Auonynie Mines de Kali Sainte-Tlierese and three other mining cor¬ 
porations, caused the defendant Societe Cotnmerciale des Potasses d'Alsace 
to be organized to act as sales agent of the product of their mines; that the 
business of the corporation's New York otlice is to .sell the product of all the 
mines and to transmit the proceeds to France, where they are immediately 
divided and the proceeds of sale of potash belonging to the French government 
are immediately put into the treasury of the French government and used for 
go ve r n m e n t a 1 pu r poses. 

When the motion was first argued, the F'rench ambassador had not joined 
in the motion made bv the other defendants to set aside the service. Subse¬ 
quently the ambassador endeavored to join them in their motion, but had not 
become a party to the suit. Finally the ambassador, reaffirming that all French 
defendants arc instrumentalities of the French government, employed in the 
sale of its potash, and that the suit is in effect against the Republic of France, 
and that defendants are immune from suit and judicial pr(K*ess. asked lea\’e 
to intervene on behalf of the Republic of France. Upon the granting of his 
application, he asked that the service of the writs of subptrna be set aside and 
the returns quashed, and also for such other relief as may be just and proper. 

The defendants refer to the fact that the International Economic Confer¬ 
ence at (ieneva in 1927 recommended that when a government, in times of 
peace, carries on or controls any commercial enterprise, it shall not, in its 
character as such, and in so far as it participates in enterprises of this kind, 
be treated as entitled to any .sovereign immunities from liabilities to which 
similar privately owned undertakings arc subject. 1 hey also refer to the fact 
that the treaty existing between Germany and the United Stales, like article 
28 J of the treaty of Versailles, provides that, “if the German government en¬ 
gages in international trade, it shall not in respect thereof have or be deemed 
to have any rights, privileges, or immunities of sovereignty." 

The defendants contend that such recommendation and provision would 
be meaningless, were it not a principle of international law that a sovereign 
State and its agents engaged in commercial cntcrpri.ses enjoy immunity from 
liability to suit. They contend that the Societe Commerciale and its agents are 
entitled to immunity because they are engaged in performing what the Re¬ 
public of FTance considers a governmental function, and deny that a sov¬ 
ereign State by carrying on a commercial enterprise to that extent abandons 
its sovereign immunity and subjects itself to judicial process. 

7'he defendants cite numerous cases involving ships of war {The Exchange, 
1 Crunch, 116), merchant ships owned by a foreign state and employed in 
the carrying iradc (Berizzi Brothers Co. v. S.S. Pesaro, 271 U.S. 562; The 
Maipo fD.C.l 259 F. 367 ), merchant ships owned and operated by others but 
appropriated by a foreign state to a use which it considers a public use (The 
Roseric [D.C.] 254 F. 154; The Adriatic [C.C.A.| 258 F. 902; Parlement 
Beige, L.R. 5 P.D. 197), which establish conclusively that the courts will not 
exercise jurisdiction over the person of a foreign sovereign or the person of 
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his ambassiidor, and that they will not indirectly implead a foreign state or 
sovereign by proceeding against property within their jurisdiction, owned by 
a foreign state or appropriated by a foreign state to a use which such foreign 
stale considers public or governmentaL no matter by whom owned or operated. 

'rhese cases involve the jurisdiction of the courts over an instrumentality 
of a foreign government, consisting of property within the territorial jurisdic¬ 
tion of the court, but do not involve, like the case under consideration, the 
jurisdiction of the courts to enjoin others than a sovereign or his representa¬ 
tives from performing acts within the jurisdiction of the United States in 
violation of the law s of the United States. 

Most, if not all, of the numerous American and English cases relied on by 
the defendants in their briefs, disclose that immunity was based on the sov¬ 
ereign or diplomatic character of the person before the court, or on gov¬ 
ernmental ownership, or on the governmental use to which propertv within 
the jurisdiction of the court was put. Immunity was not made dependent 
upon whether or not the person before the court was performing within the 
territorial jurisdiction of the court functions which the foreign sovereign con¬ 
sidered public or governmental. 

The person of the foreign sovereign and those who represent him are im¬ 
mune, whether their acts are commercial (Campania McrcantH Argentina v. 
Unifed States Shippi/i^ Board, 93 L.J.R. 1924, p. 816; see, also, 2 C.J. 1303), 
tortious, criminal, or not, no matter where performed. Their person and prop¬ 
erly are inviolable. No one else enjoys such immunity. What a sovereign state 
regards as a governmental function often has been considered by the courts 
but only in order to determine whether property within the jurisdiction of 
the court has been devoted by a foreign state to a public use. 

The defendants repeatedly quote the statement made by Judge Hough in 
I he Maipo ( D.C.) 259 F. 367, approved by the United Slates Supreme Court 
in Berizzi Brothers Co. v. S.S. Pesaro, 271 U.S. 562, 576: “If the Republic 
of Chile considers it a governmental function to go into the carrying trade, 
as wDuld appear to be the case here, that is the business of the Republic of 
Chile; and if we do not approve of it, if w'c do not like it, if we do not wish 
any longer to accord that respect to the property so engaged, which has hith¬ 
erto been accorded to government property, then we must say so through 
diplomatic channels, and not through the judiciary.” 

Judge Hough considered what functions a foreign stale regarded as gov¬ 
ernmental, only to determine wiicther the properly in this jurisdiction w^as 
devoted to a public purpose. In Royal Italian Government v. National Brass 

Copper Tube Co. (C.C.A.) 294 F. 23, certiorari denied 264 U.S. 587, 
though the case did not involve the question of juri.sdiction, the court, of 
w hich he was a member, held that, where a sovereign government's agents come 
to this country and enter into commercial contracts, they arc obligated to the 
terms and conditions thereof, as are other persons and private corporations. 

Vbe e.xtent to which such immunity is granted has been well stated in 
The Parlement Belf»e, L.R. 1880, 5 P.D. 197, 217 .. . [see above, p. 418]. 

Sociide Commerciale was organized, like any other business corporation, 
under the general corporation laws of France. Its stockholders include private 
persons, as well as ollicials. It sold potash for others, as well as for the Re¬ 
public of France. The law under which it was incorporated, as well as its 
certificate of incorporation, provide that it may be sued. It thereby was stripped 
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of any sovereign immunity it otherwise may have enjoyed. See Bank of U.S. 
V. Planters' Bank, 9 Wheat. 904, 907. France holds it amenable to the process 
of its courts. The French law, like the law of the United Stales, regards a 
corporation as an entity distinct from its stockholders. 

A suit against a corporation is not a suit against a government merely be¬ 
cause it has been incorporated by direction of the government, and is used 
as a governmental agent, and its stock is owned solely by the government. 
See allidavit of Rodriguez Barteault; Federal Sni^ar Refining Co. v. V.S. Sn^ar 
Equalization Board (D.C.) 268 F. 573; Sloan Shipyards Corporation v, U.S. 
Ship pi iv^ Board Etner{*enc\ Fleet Corp., 258 U.S. 549; United Stares v. Strang, 
254 U.S. 491. 

The only difference between the defendants and other foreign corporations 
and their olficcrs and agents doing business in the United Stales is that the 
French Republic owns a part of the stock of the defendant corporation, and 
that the defendant company and its agents are selling potash for the French 
government as well as for others. As appears by affidavit and without contra¬ 
diction, the French courts do not extend immunity to commercial enterprises 
owned or controlled by a sovereign state, and suits can be brought and judg¬ 
ments recovered in FVance, Italy, and Belgium against a government engag¬ 
ing in business. Allidavit of Rodriguez Barteault. 

The defendant company being an entity distinct from its stockholders, im¬ 
munity cannot be claimed by it or on its behalf on the ground that it and the 
government of France are identical in any respect. Private corporations in 
which a government has an interest, and instrumentalities in which there are 
private interests, are not departments of government. wSec United States Ship- 
pin,Q Board Emergency Fleet Corp. v. Western Union Tel. Co., 275 U.S. 415, 
426; U.S. Shipping Board E.F. Corp. v. Wood (C.C.A.) 274 F. 893, 902. 

Nor can immunity be claimed by the defendant corporation, or on its be¬ 
half, or by or on behalf of any of its ofliccrs, agents, or employees, on the 
ground that they are acting as agents of a foreign government. An agent does 
not cease to be answerable personally for his illegal acts because he is an 
agent, even though he may be an instrumentality of government. Sloan Ship¬ 
yards Corp. V. U.S. Shipping Board Emergency Fleet Corp., 258 U.S. 549. 
567. 

Officers and agents of a corporation arc not officers or agents of its stock¬ 
holders (U.S. V. Strang, supra), and it therefore cannot be successfully urged 
that an action against an officer or agent of a corporation in which a sovereign 
state is a stockholder is in fact an action against the sovereign state. A board 
consisting of officers appointed by and acting for the executive department 
of a government (sec Compafna Mercantil Argentina v. U.S. Shipping Board, 
supra) is distinguishable from a corporation organized under general laws, 
with olficcrs and agents selected by its stockholders and acting for it. See U.S. 
V. Strang, supra. 

Moreover, this immunity has not been extended to the officers or crew of 
foreign warships (2 Moore Digest, 573, 585), nor to consuls or vice consuls 
(In re Baiz, 135 U.S. 403; 5 Moore’s Digest, 61; U.S. Judicial Code, § 24; 28 
U.S.C.A. § 41 (18), nor to any officers, agents, or employees of a foreign sov¬ 
ereign ruler or sovereign state other than those entrusted to negotiate between 
foreign states such as ambassadors and other diplomatic representatives of the 
foreign state (see U.S. Constitution, art. 3, § 2; judicial Code, S§ 233, 256; 28 
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U.S.C./I, §§ 341, 371; 22 US.C.A. § 252). It never has been held that every 
one acting on behalf of a foreign state enjoys ininiunity from suit. . . . 

A foreign sovereign cannot authorize his agents to violate the law in a for¬ 
eign jurisdiction, or to perform any sovereign or governmental functions within 
the domain of another sovereign, without his consent. He, therefore, cannot 
claim as a matter of comity or otherwise that the act of the alleged agent in 
such case is the act of the sovereign, and that a suit against the agent is in 
fact a suit against the sovereign. This is especially so when such alleged agent 
is a foreign corporation, or an officer, agent, or employee of a foreign cor¬ 
poration, which is doing business here only by consent, which cannot be as¬ 
sumed to be given, except on condition that they shall be subject to our laws. 

This court has not been referred to any authority which extended sovereign 
immunity to any corporation, or officers or agents thereof, under similar cir¬ 
cumstances. See Coalc v. Societc Co-operative Suisse des Charhons (D.C.) 
21 F. (2dj ISO. Neither principle nor precedent requires that this immunity, 
which, as a matter of comity, is extended to a foreign sovereign and his am¬ 
bassador, should be extended to a foreign corporation merely because some 
of its stock is held by a foreign state, or because it is carrying on a commercial 
pursuit, which the foreign government regards governmental or public. 

This is especially so in this case, because, as the ambassador states, the de¬ 
fendant corporation, in which French nationals hold stock, is acting as selling 
agent for others, as well as for the French government. There cannot be any 
reason why, to that extent, at least, it and its agents should not be enjoined 
from violating the laws of the United States. 

'Lhe court does not que.stion any statement of facts made by the ambassador. 
It only holds that taking all facts for granted, it appears that no properly within 
the territorial jurisdiction of this court is involved in this suit, that this is not 
a suit against the Republic of France or any representative of that republic, 
or any department of its government, and that this is not a suit between two 
sovereign stales, and that, therefore, this court has jurisdiction over the per¬ 
son of the defendants in an action to enjoin them from violating the laws of 
the United States. 

Though the ambassador brought the pendency of this suit to the attention 
of the wState Department with which the ambassador’s relations are oflicial. 
the Secretary of State has not made any suggestion to this court. The suit w'as 
brought by the Attorney General. These facts indicate that the Executive De¬ 
partment of the government also is of the opinion that this suit is not a suit 
against the Republic of France, or any representative of that republic. 

The motion to set aside the service on the defendants, therefore, must be 
denied, without prejudice to a motion to dismiss on the ground that the de¬ 
fendant has discontinued doing business in the United States since the suit was 
begun.-' 

[Ed.: Cf. also Pilger v. U.S. Steel Corporation and Public Trustee, 97 N.J. Fqiiily 
(1924) 102; Bradford v. Director-General of Railroads of Mexico, 278 S.W. (192.5 ) 25 J; 
J. G. Hervey, “The Immunity of Foreign States When Engaged in Commercial Enter¬ 
prises: A Proposed Solution,” 27 Michifian L.R, (1929), 75I--775; Saorstat and Conti¬ 
nental S,S. Co. V. Morenas, [1945] I.R. 291, Annual Digest, 1943~A5, Case No. 25.] 
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Sullivan v. State of Sao Paulo 
United States, Circuit Court oe Appeai s, 1941 
122 F. 2d 355 

Actions by John J. Sullivan against the Stale of Sfio Paulo and by the same 
plaintiti' against the Slate of Rio Grande do Sul to recover payment of principal 
and interest on bonds issued by defendants. From orders entered in each action 
dismissing the complaint and vacating the attachment of properly of defend¬ 
ants, 36 F. Supp. 503 [D.C.E.D.N.Y., 1941] the plaintiff appeals. . . . 

Clark, Circuit Judge. Defendants arc constituent states of the United States 
of Brazil. These actions against them, in respect of principal and interest 
alleged to be due on certain of defendants' bonds, were begun in the New 
York Supreme Court by attachment of New York bank accounts of defendants 
and service by publication. After both actions had been removed to the federal 
court, defendants appeared specially to move dismissal of the actions and vaca¬ 
tion of the attachments on the ground of their sovereign immunity to suit. 

While these motions were pending, the United States Attorney for the East¬ 
ern District of New York submitted to the court on the request of the Secre¬ 
tary of State a note from the Brazilian Ambassador asserting defendants' im¬ 
munity to suit, and asserting further that the interest in the bonds of the federal 
government of Brazil was such as to render them immune to attachment. At¬ 
tached to the note were copies of certain Brazilian decrees, by which the Brazil¬ 
ian federal government's interest was allegedly established. The communica¬ 
tion from the United States Attorney expressly disavowed any intention to 
appear in the suit on behalf of Brazil, the defendants, or the United States, 
and nowhere vouched for the validity of the claims. 

Shortly thereafter the court addressed to the Secretary of State a letter 
asking whether the State Department had “recognized and allowed" the claims 
of immunity within the meaning of those words as used in Compania Espanola 
V. The Naveniar, 303 U.S. 68 (1938). In answer to this it was informed that 
the “Department . . . had no doubt as to the accuracy of the statements" in 
the Brazilian Ambassador's note “as to the status of the Brazilian States" and 
likewise as to “the ownership and disposition of the funds in question," but that 
“it is the practice of the Department to leave such questions |of granting or 
withholding immunity] for determination by the courts, applying the principles 
of international law to the facts and circumstances of the particular cases." 

In a second letter the court pressed for a categorical answer to the question 
whether or not the claims had been “recognized and allowed," and received 
an answer in the following terms: 

The Department’s earlier statements on this subject were not intended to indi¬ 
cate that it had “recognized and allowed" the claim of immunity as a conclusion 

'This letter and the later letter are both quoted in full in the report of the opinion 
below. ... 36 F. Supp. 503, at pp. 504, 505. 
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of law, but rather were intended, as indicated, to show that the Department felt 
that a prima facie case had been made out by the Government of Brazil, which 
just died the Department in having the statements presented to the court for its 
consideration. The Department's action necessarily implied an acceptance, as true, 
of the statements of fact made by the Brazilian Cjovernment. It was felt, however, 
that the ultimate decision of the question of immunity, in view' of the political 
status of the States of Rio Grande do Sul and Sao Paulo, and of the relatit^nship 
of the Brazilian Ciovcrnment to the funds in question, should be left to the court. 
The action taken by the Department in these cases was similar to that taken in 
other cases where the Department felt that there was merit to the contention of 
the foreign government but did not undertake to pass upon such contention as a 
conclusion of law. I may state, however, that, aside from the question of the politi¬ 
cal status of the two defendant States, it is the view of the Department that the 
interest of the Ciovcrnment of Brazil in the funds, as explained in the Brazilian 
Ambassador's note of July 11, 1940, is of such character as to entitle them to im¬ 
munity from attachment by private litigants. 

On the basis of these representations, and without any hearing on either the 
nature of Brazil's interest in the funds or the status of the defendants, the 
complaints were dismissed and the attachments vacated. 

The parlies are in serious dispute as to the significance to be attributed to 
the actions of the State Department and the District Attorney. Were these 
oHiciais aciing merely as the automatic conduit of the Brazilian Ambassador’s 
claim, or did they also place upon it the stamp of indorsement of the Depart¬ 
ment? Evidently some favorable implication must be draw'ii, for sometimes 
the Department has declined to act at all, as in Co/npania L'spanola v. The 
Naveniar, supra, and Molina v. Comision Re^uladora, 91 N.J.L. 382, 103 
A. 397, and has even positively expressed itself as opposed to a claim of im- 
munilv. 'The Pesaro, D.C.S.D.N.Y., 277 F. 473. It is said that in only two 
instances, one involving the arrest of a foreign warship. The Schooner E.x- 
chani^c v. M'Faddon, 1 Crunch 116, and the other a suit directly against a 
foreign .sovereign, I/assard v. United States of Mexico, 173 N.Y. 645, has the 
Executive ever actually appeared in a suit to move dismissal on these grounds. 
Deak, “The Plea of Sovereign Immunity,” 40 Columbia L.R. 453, 461. 
Whether or not it docs so is not necessarily a test of its altitude toward the 
validity of a claim, or its “recognition and allowance” thereof w ithin the sense 
of Compania Espanola v. The Navemar, supra, Cf. The Attualita, 4 Cir., 238 
F. 909; Puente v. Spanish National State, 2 Cir., 1 16 F. 2d 43. 

That test should naturally be supplied by the Executive’s representations, 
not the technical nature of its appearance. Here the Executive chose to trans¬ 
mit the claim, which act alone has been held to be an implied recognition. 
Miller v. Ferrocarrill del Pacifica de Nicaragua, Me., 18 A. 2d 688. Contra: 
Lainont v. 'Travelers Ins. Co., 281 N.Y. 362, 24 N.E. 2d 81; Hannes v. King¬ 
dom of Rumania Monopolies Institute, 260 App. Div. 189, 20 N.Y.S. 2d 825. 
And when pressed, it did much more. It not only vouched for the accuracy of 
the statements of fact made by the Brazilian Ambassador, but also declared it 
to be “the view of the Department that the interest of the Government of 
Brazil in the funds, as explained in the Brazilian Ambassador's note of July 11, 
1940, is of such character as to entitle them to immunity from attachment by 
private litigants.” This appears to be a clear recognition of the claim of the 
Brazilian federal government so far as the Department is concerned, and the 
latter’s refusal to recognize it “as a conclusion of law” can hardly be more 
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than modest concern not to usurp the constitutional function of the courts. 

We have no hesitation, therefore, in accepting these communications as the 
oftieial representation of Executive acceptance of the Ambassador's claims. 
And therefore \vc accept for the purposes of decision herein the recitals of 
fact made by the Ambassador. Compare Banco de Espana v. Fcdtmi} Reserve 
Bank, 2 Cir., 114 F. 2d 438, 443. Next we must inquire whether the con¬ 
clusion of immunity drawn by the Department from these facts is of the kind 
which the courts should and must accept as final. 

Courts will undoubtedly accept as conclusive Executive pronouncements 
on whatever might be considered a ‘‘political,’" as opposed to a “judicial,” 
question. Doe ex deni. Clark v. Braden, 16 How'. 635. 57 U.S. 635, including 
the question w'helher one is a sovereign, Oetjen v. Central Leather Co., 246 
U.S. 297; Duj] Development Co. v. Kelantan Government, [1924] A.C. 797, 
and the question whether one is a sovereign’s privileged diplomatic representa¬ 
tive. United States v. Ortega, C.C.E.D.Pa., Fed. Cas. No. 15.971; Engelke v. 
Miismann, [1928] A.C. 433; see Ex parte Baiz, 135 U.S. 403. Such questions 
as these must have been within the contemplation of the court in the Navemar 
Case, when it said [303 U.S. page 74): “If the claim is recognized and allowed 
by the Executive Branch of the government, it is then the duty of the courts 
to release the vessel upon appropriate suggestion by the Attorney General of 
the United States, or other officer acting under his direction.” See Deak, supra, 
40 Coliunhia L.R. at page 462. For Executive action in respect to such ques¬ 
tions, if not actually determinative of them, is at least the best evidence which 
it is possible to adduce. United States v. Liddle, C.C.E.D.Pa., Fed. Cas. No. 
15.598. 

The adjudication of present rights to property wnthin a court's jurisdiction 
is, however, a purely judicial function, which no Executive Department of 
the government is constitutionally or practically equipped to discharge. Banco 
de Espana v. Federal Re.serve Bank, supra. Every court has the general power 
to pass on questions affecting its own jurisdiction, Stoll v. Gottlieb, 305 U.S. 
165 ; and where that jurisdiction is in rem or quasi in rem, as based upon prop¬ 
erty in its control, no executive action can deprive the court of jurisdiction— 
or even constitute evidence of rights in the property—except in so far as such 
rights depend on the settlement of “political” questions, as on issues of sov¬ 
ereignty of a party or his assignor. United States v. Bank of New York & 
Trust Co., 296 U.S. 463; Berizzi Bro.s. Co. v. S.S. Pesaro, 271 U.S. 562.^ Sec 
United States v. Belmont, 301 U.S. 324. 

So far, therefore, as decision turns upon the immunity of defendants’ New 
York funds to attachment by reason of Brazil’s alleged interest, it must rest 
upon w'hat the court finds to be Brazil’s actual interest. The Ambassador's note 
admitted that the funds belonged to the defendant states, in whose names they 
stood. His claim of a federal “interest” therein was predicated on the so-called 
‘‘Arunha Plan” [.y/c] for the partial disposal to the states of available foreign 
exchange with which to meet their defaulted foreign obligations. The promulga¬ 
tion of this plan, February 5, 1934, followed an earlier prohibition on the sale 

" Immunity from arrest was extended to a ship owmed and possessed by the Italian 
govcrnmeni. but operated in the carriage of merchandise for hire, although the State 
Department had expressed to the district court, during the course of the proceedings, its 
“view” that such vessels should not be entitled to immunity. See The Pesaro, supra. 111 
F. at page 479. 'Fhe Supreme Court decided the question without reference to the State 
Department. 
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of foreign exchange except as authorized by decree or by a named committee. 
Neither the prohibition nor the plan requisitioned existing or future foreign 
exchange assets. On the contrary, the plan provided that the obligations so 
met were to remain the obligations of the respective states, to which the for¬ 
eign exchange would be supplied by the Bank of I3razii under stated quota 
provisions. Nowhere docs the interest of the federal government appear to 
be anything more than the interest of a government in the conservation of a 
rationed commodity. Indeed, the federal government of Brazil might as right¬ 
fully claim an interest in any foreign exchange assets posses.scd by any Brazilian 
citizen, regardless of where held, as it does to the funds here in issue, and 
render all Brazilian citizens, as w'ell as Brazilian states, completely immune to 
suit except in Brazilian courts. So, incidentally, might Germany and Italy, which 
have comparable .systems for the rationing of available foreign exchange. 

This, therefore, is a claim for a rather radical extension of sovereign im¬ 
munity, one for w'hich direct precedent appears to be lacking. In 1 he At- 
tiialita, supra, the vessel sought to be released had been “requisitioned’' by the 
Italian government, and was admittedly being used in its service. Nevertheless, 
immunity was denied because the vessel had not actually been conliscated or 
removed from the possession of its private owner. See, also, E.\ parte Muir, 254 
U.S. 522. We are not content to rest decision upon this claim. 

We believe, however, that the defendant .states should be accorded sovereign 
immunity in their own right. The representation of the Brazilian Ambassador 
to the State Department has presented facts, accepted by the latter as true, 
which establish that the Brazilian states occupy in the Brazilian union a status 
comparable to that of our own states in the American union. It is well settled 
that the latter are immune from suit on general principles of international law- 
in cases not covered by the Eleventh Amendment. Monaco v. Mississippi, 292 
U.S. 313. That they have sacrificed control over foreign affairs does not de¬ 
prive them of this status. Duff Development Co, v. Kelantan Covernment, 
supra: nor does the failure of our own government to maintain diplomatic re¬ 
lations with them. In re Patterson-MacDonaUl Shiphld^. Co,, 9 Cir., 293 F. 
192, certiorari denied 264 U.S. 582; Wulfsohn v. Russian Socialist Federated 
Soviet Republic, 234 N.Y. 372, 138 N.E. 24. 

As was said in Kawananakoa v. Polyblank, 205 U.S. 349, 353, which recog¬ 
nized the immunity to suit of the territory of Hawaii, although the territory 
derived all its powers by delegation from the United States Congress: “. . . the 
doctrine [of sovereign immunity] is not confined to pow'ers that are sovereign 
in the full sense of juridical theory, but naturally is extended to those that, in 
actual administration, originate and change at their will the law of contract 
and property, from which persons within the jurisdiction derive their rights.” 
See, also. Smith v. Weguelin, L.R. 8 Eq. 192, 212-214, 1869. 

In the sense so defined, the defendant states are admittedly sovereign, and 
should therefore possess the immunity w'hich is conceded to a friendly foreign 
sovereign. Puente v. Spanish National State, supra. Several continental authori¬ 
ties supporting suability of a constituent state of a federation have been pressed 
upon us, but the general law appears unsettled. Harvard Research in Int. Law, 
Competency of Courts in Re,uard to Forcif^n States, 1932, 479-488, with 
England recognizing immunity under comparable conditions. Duff Develop¬ 
ment Co. V. Kelantan Government, supra, [1924] A.C. at page 814; Smith v. 
Weguelin, supra, L.R. 8 Eq., at pages 198, 212-214. Compare State of Yucatan 
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V. Ar^umcdo, 92 Misc. 547, 157 N.Y.S. 219. Tl seems clear to us that the 
law should accord the immunity which we claim for our own slates (Monaco 
V. Mississippi, supra) lo foreign stales whose constitutional position is the 
same; and therefore we atlirm the dismissal of the complaints and the vacation 
of the attachments. 

Since the above opinion has failed to win the approval of my brother who 
desires to rest on another theory, perhaps 1 should say a word about the latter 
in view of its importance. Suability of foreign governments is indeed a delicate 
issue where the Department of State refrains from making the cjuesiion a po¬ 
litical one—whether from design or by masking its real views in the polite 
language of diplomacy. Angell, “Sovereign Immunity—The Modern Trend,’’ 
35 LJ, 150, 168. Recent vigorous comment accuses our courts of going 
beyond those of other nations in denying remedies against defaulting coun¬ 
tries on worthy claims of our own citizens. 50 Yale LJ. 1088; rf. Brinton, 
“Suits against Foreign States,” 25 A.J.I.L., 50. But the theory here announced 
seems to me a step beyond any immunity yet granted, for it immunizes prop¬ 
erty in this country from attachment for a debt due here merely on the asser¬ 
tion of a foreign sovereign, not of title or a recognized property interest, but 
of a plan for rationing foreign exchange. No claim of federal owmership of the 
funds is even asserted; and the State Department vouches only for the facts 
of the plan, for such elTect as our courts may think they have, wliile it care¬ 
fully refrains from suggesting any political connotations or denotations from 
such judicial adjudication. This leaves it purely a local property, not a political, 
issue, of the kind we have said the courts must adjudicate. Banco dc Espana 
V. Federal Reserve Bank, supra, 114 F. 2d at page 442. And the rationale 
commits us to recognize such a scheme as applied as well to the property of 
private citizens of the foreign government, once the latter makes general claim 
to an interest in rationing the payment ot their debts; our Stale Department can 
hardly refrain from vouching for the existence of the scheme (when it does 
exist) without being manifestly unfriendly. Such an invitation to foreign 
governments lo immunize and sequester funds of their nationals in this coun¬ 
try I do not believe they wall be slow in accepting. 

On the other hand, immunity of public states when, and only when, they 
are like our own states, as vouched for by the State Department, seems to me 
not only natural and reasonable, but also a privilege we would find ourselves 
hard put to find reasons to deny wathout unfriendly implications in our denial. 
For we assert such immunity for our states, Monaco v. Mississippi, supra, and 
for the territory of Hawaii, Kawananakoa v. Polyblank, supra; and the doc¬ 
trine seems already recognized, not only by the English cases cited supra, but 
by our own courts as to Australia, In re Patterson-MacDonald Shipbldi*. Co., 
supra, and political subdivisions of Portugal, De Simone v. Transportes Mari- 
timos do Estado, 199 App. Div. 602, 191 N.Y.S. 864, and in according the 
right to sue to Yucatan, State of Yucatan v. Art^umedo, supra —though not 
immunity lo a Yucatan hemp corporation. Molina v. Comision Rcguladora del 
Mercado de Henequen, 91 N.J.L. 382, 103 A. 397. The privilege thus would 
not be open to all foreign political subdivisions, only to those of the kind for 
which our law itself demands immunity. Compare 26 Cornell L.Q. Ill, 729. 

Affirmed."- 

^ [Ed.: Learned Hand, J., concurred on the ground that the court should not exercise 
jurisdiction where the State Department had so c’carly, although in guarded language, 
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Dexter & Carpenter v. Kunglig Jarnvagsstyrelsen 
United States, Circuit Court of Appeals (2d), 1930 
43 F. 2d 705 

Appeal from the District Court of the United States for the Southern Dis¬ 
trict of New York. 

Proceedings supplementary to execution were issued by Dexter & Car¬ 
penter, Incorporated, judgment creditor, against Kunglig Jarnvagsstyrelsen, 
also known as the Royal Administration of the Swedish State Railways, judg¬ 
ment debtor. An order of attachment was levied against the property of the 
Kingdom of Sweden after execution was issued on the judgment. T he order of 
attachment and writ of execution were vacated on the application of W. Bos- 
trom. Envoy Extraordinary and Minister Plenipoientiary of the Kingdom 
of Sweden; the National City Bank of New York and A/'B Svenska Amcrika 
Linicn, intervened. The judgment creditor appeals. . . . 

Man ion, Circuit Judge. Kunglig Jarnvagsstyrelsen, also known as the Royal 
Administration of the Sw'edish State Railways, filed a complaint in the District 
Court for the Southern District of New York, in 1922, describing itself as a cor¬ 
poration under the laws of Sweden, and sought recovery of $125,000. claim¬ 
ing breach of contract by appellant for the sale of coal. The National City Bank 
of New York was made a party defendant because funds were on deposit 
in that institution to cover the payment of the coal purchased. An answer 
was filed to this complaint, also a counterclaim in which the appellant sought 
atlirmativc relief by way of money damages for breach of the contract for the 
purchase of coal. All parties now agree that the Sw'edish State Railwxns was 
not in fact a corporation, as alleged in the complaint, and in no way a distinct 
entity from the Swedish Government; that the railways were part of the Swedish 
Government and were owned solely by Sweden. In Sweden it was not subject 
to the law's specially applicable to corporations and economic societies of the 
Kingdom of Sweden. All its officials are appointed by the Swedish Govern¬ 
ment and operate the railways under its direction. The net revenues are paid 
to the Exchequer, which is the same office to w'hich taxes and other such reve¬ 
nues of the Swedish Government must be and are delivered. In reply to the 
counterclaim, a replication was filed, and a motion w'as made to dismiss the 
counterclaim because the railways were an agency of the government and the 
counterclaim was not maintainable against it without its consent. This mo- 

indicated that to do so might embarrass our relations with Brazil. “I prefer this ground 
for aflirmancc to holding without more that each of the federated states of Brazil is im¬ 
mune from suit. Possibly that is true, for those states do indeed have large governmental 
powers; but so have many cities, and I should hesitate to hold that every political divi¬ 
sion was immune which exercised substantial governmental powers. ... If the answer 
depends upon how far the suit will affect foreign relations, only our foreign office ought 
to decide it.” 122 F. 2d at 360-361.] 
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tion was overruled and the replication stricken out. Kiinf^Ut; Janiva^^sstyrelscn, 
etc,, V. Dexter & Carpenter, Inc. (D.C.) 300 F. 891. The mere allegation of 
agency, unsupported by any claim of immunity proceeding directly from the 
sovereign and unvouched for by our own government, was held to be in- 
sullicienl. 

The trial of the action resulted in a judgment dismissing the complaint, and 
a verdict was rendered by the jury for the plaintilT on the counterclaim. On 
appeal, the judgment in favor of the plaintilT on the counterclaim was reversed 
and the dismissal of the complaint was affirmed (C.C.A.) 20 F. 2d 307; 
certiorari was denied, 275 IJ.S. 497. On the second trial, a judgment was 
rendered for the appellant for $411,203.72, which this court affirmed. 32 F. 
2d 195. An application for rcargument w'as made, and a certificate, executed 
by the Swedish Minister, stating the railways w'ere not a corporation but an 
organic part of the Swedish Government, and advancing the claim of im¬ 
munity, was filed. Reargument was denied. When certiorari was again Jipplicd 
for, a suggestion through the Solicitor General as to the petitioner's legal status 
and claim of immimily was presented to the Supreme Court by the Swedish 
Minister, Lx parte Muir, 254 U.S. 522, 532, and the petition was denied, 2S0 
U.S. 597. ... 

Therefore, there is a valid unsatisfied judgment against the Swedish State 
Raihvay as a corporation. But, as said by the judge below, “The outstanding 
feature of the case ... is the fact that the Swedish Government has been in 
this suit from the beginning." 

The Government of Sweden represented its Railw'ay Administration to be 
a corporation and voluntarily entered its suit in the jurisdiction of the District 
Court, and failed to file a proper plea of immunity from suit, answered the 
counterclaim, and litigated until eventually defeated, and now protests, in its 
present plea of immunity, against the clTort of the judgment creditor to realize 
the fruits of its litigation by the medium of a writ of execution. It never amended 
or corrected the plaintiff's name. 

The question presented is whether it may now intervene, appearing spe¬ 
cially, and seek immunity. In the absence of consent expressed or implied, the 
court will not take jurisdiction of a suit against a sovereign or permit its prop¬ 
erty to be attached. Berizzi Bros. Co. v. S.S. Pesuro, 271 U.S. 562; Oliver 
American Tra(Hn<.z Co. v, Mexico, 5 F. 2d 659 (C.C.A. 2); The Maipo, 259 
F. 367 (D.C.N.Y.). But, wTierc a sovereign invokes the jurisdiction of the 
court, appears voluntarily, and pleads to a counterclaim interposed, contesting 
the merits of the respective claims until judgment is rendered against it, the 
court has jurisdiction, and there is both a waiver of immunity and a consent 
to the exercise of the jurisdiction. Richardson v. Fajardo Su.i^ar Co., 241 U.S. 
44; Porto Rico v. Ramos, 232 U.S. 627; The Scio Vicente, 295 F. 829 (C.C.A. 
3); The Sdo Vicente, 281 F. Ill (C.C.A. 2). If the jurisdiction of the court 
continues in effect until the judgment is satisfied, the parties who have thus 
voluntarily appeared and submitted to the jurisdiction are normally subject 
to its mandates, and the successful litigant is entitled to the fruits of the litiga¬ 
tion. . . . 

In Pam-to-pee v. United States, 187 U.S. 371, 383, the court approved the 
language of Taney, C.F., in Gordon v. United States, 117 U.S. 697, 702, 
saying: 
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The award of execution is a part, and an essential part, of every judgment passed 
by a court exercising judicial power. It is no judgment, in the legal sense of the 
term, without it. Without such an award the judgment would be inoperative and 
nugatory, leaving the aggrieved party without a remedy. It would be merely an 
opinion, which would remain a dead letter, and without any operation upon the 
rights of the parties. . . . 

This execution is directed against the moneys held in the National City Bank 
of New York, also against debts owing to the Government of Sweden by the 
Swedish American Line, and the testimony is that the debts represent ad¬ 
vances made by the Sw'cdish Government. 

But the question presented is whether execution may issue on this judgment 
against this sovereign power’s property becau.se the court acquired jurisdiction 
by expressed or implied consent. And does the jurisdiction of the court con¬ 
tinue in cfTcct until its judgment is satisfied even against this sovereign power, 
though a plea of immunity is interposed against such execution? 

The judgment is entered against Sw^eden, as a litigant under a name of its 
own selection, representing it to be a corporation. A judgment should be en¬ 
forced against a debtor upon proof of the litigant's true identity. All concede 
that Kunglig Jarnvagsstyrelsen and the Government of Sweden are one and 
the same. The Swedish Government is in fact a governmental corporation. . . . 

But consenting to be sued does not give consent to a seizure or attachment 
of the property of a sovereign government. The clear weight of authority in 
this country, as well as that of England and Continental Europe, is against all 
seizures, even though a valid judgment has been entered. To so hold is not de¬ 
priving our own courts of any attribute of jurisdiction. It is but recognizing the 
general international understanding, recognized by civilized nations, that a sov¬ 
ereign's person and properly ought to be held free from seizure or molestation 
at all peaceful times and under all circumstances. Nor is this in derogation of 
the dignity owed to our courts. 

When a sovereignty voluntarily appears in our court, it assumes the character 
of a private suitor. The Thekla, 266 U.S. 328. This role as a litigant has been, 
however, limited to litigating the controversy. An interesting article discussing 
this subject is found at page 566 of the American Journal of International La\\\ 
Vol. 22. ' The courts have been reluctant to seize properly of a foreign govern¬ 
ment even where the government has consented to the jurisdiction for the pur¬ 
pose of litigating a claim. The basis of this is that giving such consent to litiga¬ 
tion does not thereby give consent to an indiscriminate seizure of the property 
to satisfy the judgment. A report of the committee of jurists of the League of 
Nations (1927), found at page 743 of the American Journal of International 
Law, Vol. 21, considers the questions of the competence of the courts in regard 
to foreign states. The French doctrine, established by the decision of the Court 
of Cassation in the case of Lambege & Ponget v. Spanish Government, which 
was a suit for breach of contract for the sale of merchandise, decides that one 
who enters into a civil contract with a foreign slate or sovereignty, implicitly 
agrees to abide by the civil competence and jurisdiction of the foreign courts, 
but the later French decisions draw a distinction between the public and private 
acts of a state, not, however, to the extent of permitting a seizure of slate prop- 

”[Eu.: Charles Fairman, “Some Disputed Applications of the Principle of State Im¬ 
munity,” 22 AJJ.L (1928), .S66-.S89.1 
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crty in causes of action arising out of the acts regarded as private.”' The Ger¬ 
man court, in Von Helljeld v. Imperial Russian Government, refused to 
issue an execution to enforce a judicial decree and pointed out that, even 
though Russia consented to the jurisdiction and a counterclaim was interposed, 
it must be limited to the judicial determination of the question of law and 
stopped shc^rt of execution of the judgment. Italy limits the scope of sovereign 
immunity and permits seizure of property of a foreign government. This, how¬ 
ever, rests upon a theory of reciprocity. The basis of a decree in the cited case 
appears to be that immunity may be granted only where the foreign sovereign 
will extend similar immunity to Italy.In Switzerland, an attachment is con¬ 
sidered proper, and it seems to be controlled by a statute permitting the en¬ 
forcement of judgments of the Swiss Tribunal against foreign states.'" In Re 
Suarez, [1917] 2 Ch. 131, the Bolivian Minister in England was appointed 
administrator of an intestate estate in England. He was sued by one of the 
beneficiaries, waived his diplomatic immunity and submitted to jurisdiction, 
.ludgment went against him; he refused to pay it, and, when an application was 
made for a writ of execution, he asserted his immunity. It w^as held by Mr. 
Justice Eve that he was still entitled to claim his immunity at execution. A 
similar ruling is to be found in Re Republic of Bolivia Exploration Syndicate, 
Limited. [1914] 1 Ch. 139, where an action for damages was brought against 
directors of a defunct corporation for misfeasance in ollice. One of the directors 
claimed his privilege as secretary to the Peruvian Legation. The court s:iid 
that no judgment or execution could be enforced or levied against him. See, 
also. In re The Tervacte [1922] Probate, 197, 203. It was held in The Parle- 
ment Bcl^c, L.R, 5 P.D. 197, 207-214, that the courts of England had no 
jurisdiction under the laws of England to interfere with the property of a for¬ 
eign sovereign . , . 

In Diij] Development Co,, Limited, v. Government of Kelantan and the 
Crown Ai^ents for the Colonies, Garnishees, [1923] 1 Ch. 385, House of Lords, 
[1924] A.C. 797, it was held that an execution could not be taken out on the 
arbitrator’s award although by statute that award had the effect of judgment. 
One Law'Lord dissented. . . . 

In Oliver American Trading Co. v. Mexico, 5 F. 2d 659, 667, this court, 
in vacating an attachment issued against the Government of Mexico, said: 

The property sought to be reached in this country is the public property of 
Mexico, and is movable property, which that government holds for public pur¬ 
poses, and, being such, it is entitled to the same immunity as a sovereign, or an 

Balquerie c. Couvernement Espaf^nol, Court of Appeals of Paris, January 7, 1825; 
CoHvcrncnicnt P.spaunol c. Lamhefie ct Pujol, D.F*. (1849), 1, 6; Veuve Carafier-Terras- 
soii c. Direction Generate lies chemins dc fer d'Alsace-Lorraine (Dalloz, 1885), 1,341, 
C.'our de ( assation of January 21, 1896 (J./J./., 1896, p. 849); Societc Gostor}^ et Union 
dcs Rcpiihliqiies Socialistes Sovietiques c. Association France Export (J.DJ., 1929, p. 
406). 

Zeitschrift fiir Internationales Recht, XX (1910), 416 (translation in 5 A.J.I.L., 
490). 

^ - Giurisprudenza italiana (1925), p. 271 (S.S. Capillo, a vessel of the United Stales 
Government), Sec also law enacted by Italian Senate August 30, 1925, reported in Rivista 
di Diritto internazionale, Vol. 1926, p. 159. 

Dreyfus v. Austrian Finance Ministry, rendered March 13, 1918 {Arrets du Tribunal 
Federal Suisse, Vol. 44, 1-49). 
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ambassador, or a ship of war, and for the same reason. The exercise of such juris¬ 
diction by the courts of this country is inconsistent with the independence and sov¬ 
ereignty of Mexico. 

See, L\ho, French Republic V. Inland Navigation Co. (D.C.) 263 F. 4\0. . . . 

The national courts have always respected the immunity of a foreign state 
from coercive jurisdiction, and the Constitution, Art. 3, § 2, and U.S, Code, 
title 2S, § 41 (28 USCA § 41), which gives the District Court jurisdiction 
of actions between the citizens of a state and foreign states, is necessarily limited 
by the right of the sovereign state to plead immunity. The Pesaro, 255 U.S. 216. 

I'hc Swedish Minister has made the declaration, in the pica of immunity, that 
these properties ‘‘arc public funds of the Kingdom of Sweden owned by it 
in its capacity as a sovereign and employed by it for public governmental func¬ 
tions.” Appellant's counsel refers to these funds as “apparently deposited 
there for the purpose of meeting payments on the Swedish national debt/' and 
the testimony is that the moneys owed by the Swedish American Line repre¬ 
sent advances made by the Swedish Government for the purpose of building 
up its merchant marine. The declaration of the Minister to Sweden is sunicient 
to characterize the funds as for governmental use. Oliver American Trading 
Co, v. Mexico, supra; The Pesaro, supra. It is not essential to the jurisdiction 
of the court to determine a controversy that it possessed the power of execution 
or be able to carry into effect the relief granted in the determination of the 
litigation. Old Colony Trust Co, v. Cotnr of Int. Rev,, 279 U.S. 716; Fidelity 
Nat. Bank v. Swope, 274 U.S. 123. 

As indicative of the policy of Sweden toward the doctrine of sovereign im¬ 
munity, a letter is referred to, written by an ofTicer of Sw^eden, answering an 
inquiry of the League of Nations. The position of Sweden, there set forth, rec¬ 
ognizes that the whole subject of immunity is one that should be made the 
subject of an international convention. In referring to the case law of Sw'cdcn, 
it is stated that the Swedish courts have displayed a tendency not to recognize 
such immunity in a case where the lawsuit arises out of the commercial activity 
of the foreign state, but nothing is said as to a policy which would permit for¬ 
cible execution against public property of the state. The railroads are a part of 
the public property, and their operation is a governmental enterprise. Oliver 
American Trading* Co. v. Mexico, supra. 

Whether a sovereign government permits itself to be sued in its own courts 
has no bearing on whether it should be subject to suits in the courts of another 
jurisdiction. Murray v. Wilson Distilling Co,, 213 U.S. 151. 

Such weight of international authority should be respected as establishing 
the common consent of civilized nations in the formation of the international 
rule of law. The Paquete Habana, 175 U.S. 677; West Rand Co, v. Rex, L.R. 
11905] 2 K.B. 391. 

It is regrettable that Sweden may thus escape payment of a valid judgment 
against it. Appellant has been misled in the belief that this plaintiff was a sep¬ 
arate entity—apart from the government—and now, when a suflicient number 
of years has passed making possible a plea of limitation or laches against suing 
in Sweden (see letter to the League of Nations), appellee appears and pleads 
its sovereign immunity. Whatever may be appellant's remedy to collect its 
valid judgment, it should not be necessary to resort to further litigation. It is 
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hoped that the judgment of our courts will be respected and payment made by 
the Swedish Government. But we are required to aflirm the order appealed 
from. 

Order afiirmcd.^* 


Eorrok's Notl: Jurisdictional Immunities: Foreign States and Their Instru¬ 
mentalities as Defendants. ‘Tt is unanimously admitted that the courts of one 
State have no jurisdiction over another State when the foreign State is sued for 
acts accomplished by it in the exercise of its sovereign rights." Matsuda Report 
on Competence of Courts in Regard to Foreign States, Committee of Experts 
for the Progressive Codification of International Law, League of Nations Doc. 
1927. V. 9, p. 6; 22 AJ.I.L. (1928), Spec. Supp., 127."“. . . Exemptions 
from the local jurisdiction are theoretically based upon the consent, express 
or implied, of the local Stale, upon the principle of equality of Slates in the 
eyes of international law', and upon the necessity of yielding the local jurisdiction 
in these respects as an indispensable factor in the conduct of friendly inter¬ 
course between members of the family of nations. While it is sometimes said 
that they are based upon international comity or courtesy, and while they 
doubtless find their origin therein, they may now be said to be based upon 
generally accepted custom and usage, /. e., international law." Hack worth, IL 
393. Compare Lord Wright in The Cristina, above, p. 421, and the Supreme 
Court of Norw'ay (Appellate Division), which, in The Guernica ( 1938), dis¬ 
missed a suit against the Government of the Spanish Republic on the ground 
that “commonly recognised rules of International Law, with which Norwegian 
law must be assumed to be in accordance, forbid the commencement of this 
action before a Norwegian court." Annual Digest, 1919-42, Case No. 73. 
See also Hyde, I, 813 ff/, U.S. For. ReL, 193J, I, 821-823. 

Historically, the rule of State immunity from suit may be traced to the 
Roman law maxim jurisdictio inhaeret, cohaeret, adhaeret imperio, par in 
parem non hahet judicium, to the maxim of English law that the King can do 
no wTong, and to the “time when most States were ruled by personal sovereigns 
who, in a very real sense, personified the State ... In such a period, influenced 
by the survival of the principle of feudalism, the exercise of authority on the 
part of one sovereign over another inevitably indicated either the superiority 
of overlordship or the active hostility of an equal. The peaceful intercourse of 
States could be predicated only on the basis of respect for other sovereigns. 

. . . This practical necessity of international intercourse exists to an equal 
degree in the present relations of States. ... As a fundamental point of de¬ 
parture, the rule regarding State immunity persists." Harvard Research Draft 
Convention on Competence of Courts in Regard to Foreign States (1932), 
Comment on Article 7, pp. 527 ff. See R. Dorsey Watkins, The State as a 
Party Litigant (Johns Hopkins, 1927), chs. 1, 11, 12; Eleanor Wyllys Allen, 
The Position of Foreign States before National Courts—Chiefly in Continental 
Europe (1933); L. van Praag, Juridiction et Droit International Public 
(1915); id.. Supplement (1935); Moore, Digest, II, 558-593; Hackworth, 
II, 393-492. 

Certiorari denied, (193J) 282 U.S. 896. Sweden eventually paid $150,000 in 
settlement of the claim. Department of State Press Releases, No. 210 (Oct. 7, 1933), 
p. 199.1 
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Waiver of Immunity, Article 8 of the Harvard Research Draft Convention, 
cited, reads as follows: 

A Stale may be made a respondent in a proceeding in a court of another State: 

(a) When it gives express consent at the time the proceeding is instituted; or 

(b) When, after notification of the proceeding, it takes any steps relating to the 
merits in that proceeding before asserting its immunity; or 

(c) When, by the contract upon which the proceeding is based, it has previously 
consented to the institution of such a proceeding; or 

(d) When, by treaty with the Stale in whose court the proceeding is brought, 
it has previously consented to the institution of such a proceeding; or 

(e) When it has previously, by law or regulation or declaration in force when 
the claim of the complainant arose, indicated that it would consent to the institu¬ 
tion of such a proceeding. 

The Comment adds that the expression “may be made a respondent’’ refers 
not to the mere institution of a proceeding of any sort against a State, but “means 
that the complainant is permitted to institute the proceeding and that the 
court may take jurisdiction in so far as the question of the respondent Stale’s 
immunity is concerned.” Loc. cit,, 540. With reference to Article 8 (b), the 
Comment observes that if a Stale “pleads to the merits, demurs, counterclaims, 
invokes the statute of limitations, the statute of frauds, or in some other way 
challenges the soundness or correctness of the complainant's case, it should 
be deemed to have submitted the determination of the issues involved to the 
jurisdiction of the court ... it may not thereafter fall back on the plea of 
immunity.” Id,, 543. See, however, Mr. Stimson to Governor Lehman, April 
27, 1931, in which the Secretary of State observed: “It hardly seems necessary 
to point out that a foreign government may not be sued in the United States in 
the absence of an applicable treaty without the expressed consent of that govern¬ 
ment. It is assumed from the Ambassador's note of April 16. 1931, that the 
Mexican Government docs not consent to be sued in the present case. More¬ 
over. it seems to be well established that neither the Ambassador nor the 
Consular OlVicer of the country concerned has any authority to accept service 
on behalf of their Govemment.'’ Hackworth, II, 394-395. With reference to 
Article S (c), the Harvard Research comments: “The English courts seem to 
take the view' that despite its contractual engagement, the court has no juris¬ 
diction if the Stale refuses its consent at the time of the institution of the pro¬ 
ceeding. This view is not generally shared by courts in other countries . . 
Loc. cit., 549. 

As to counterclaims, the Harvard Research Draft provides: “Art. 5. A com¬ 
plainant State, by instituting a proceeding in a court of another Slate, submits 
to the jurisdiction of that court in respect of a direct counterclaim,” that is. 
“a counterclaim arising out of the facts or transactions upon which a com¬ 
plainant's claim is ba.sed.” As for indirect counterclaims—that is, those “arising 
out of facts or transactions extrinsic to tho.se upon which a complainant's claim 
is based”—the Research concludes (Art. 6) that “A complainant State, by 
instituting a proceeding in a court of another Slate, submits to the jurisdiction 
of that court in respect of an indirect counterclaim only if that counterclaim 
is one for which the respondent could maintain an independent proceeding in 
that court against the complainant State.” See Comment, loc. cit., 508-526; 
Hackworth, II, 483-492; E. W. Allen, op. cit., 27-30; Edwin D. Dickinson, 
“Waiver of State Immunity,” 19 A.J.I.L. (1925), 555-559; D. Anzilotti, “La 
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Demarule Reconventionnelle en Procedure Internationale,'* 57 J,D,L (1930), 
857-877. Sec also Harvard Research, loc, cit., 590-597, suggesting the non- 
imnuinity of a Stale as successor to property in another State. 

Waiver of immunity from suit in the circumstances referred to above is 
generally regarded as traceable to the consent, express or implied, of the foreign 
State. In actions concerning real property situated in the Slate of the forum, 
an exception to the doctrine of Slate immunity from suit prevails. E. W'. Allen, 
op. cit., 15 IT.; Harvard Research, loc. cit.. Article 9: ''A Stale may be made 
a respondent in a proceeding in a court of another Stale when the proceeding 
relates to rights or interests in, or to the use of, immovable property wdiich is 
wTihin the territorv of such other State and which the respondent State owns or 
pos.sesses or in which it has or claims an interest,” with Comment, 572-590. 
The reasons for this exception were well stated by the German Reichsi^cricht 
in 77/e Icc Kin<^ (1921) in the following dictum: “the soil and fixtures thereon 
form an inseparable part of the territory of the State in which they are situated. 
They can ojily be subject to the authority of this State and only this State is in 
a position to execute a judgment upon such real estate.” 103 Entsclicidun^^cn 
dcs Rcichs'^cvicht in 7dvilsachcn 21 A, 211. Sec Enjorcement of International 
Awards {Czechoslovakia) Case (1928), Supreme Court of Justice of Czecho¬ 
slovakia. Annual Digest, 1927-28, Case No. 111; on “the principle of interna¬ 
tional law i/nniobilia obnoxia sunt territorii.s* see Czechoslovak Ai^rarian Re¬ 
form {Swiss Subjects) Case (1927). Supreme Court of Justice of Czechoslo¬ 
vakia, id., Case No. 94. See also Charles Fairman, “Sontc Disputed Applications 
of the Principle of Stale Immunity,” 22 A.J.I.L. (1928), 566, 567-8. 

Scope (ff Sovereign Itnmunity. International law requires that immunity fnun 
suit be granted to the foreign State (sec, c. g., Hassard v. United States of 
Mexico, (1899) 61 N.Y.S. 939, affirmed (1903) 173 N.Y. 645; Kingdom of 
Rumania v. Guaranty 1 rust Co., (1918) 250 Fed. 341; Matsuyutna and Satio 
V. The Republic of China, (1928) Supreme Court of Japan, Annual Digest, 
1927-28, Case No. 107), its sovereign (e. g., de Haber v. Queen of Portugal, 
(1851 ) 17 O.B. 196; Mii^hell v. Sultan of Johore, [1894] 1 O.B. 149; sec van 
Praag. op. cit., 439-453), its government (e. g., Oliver American Trading Co. 
V. Government of the United States of Mexico et al., (1924) 264 U.S. 440, 
(1924) 5 F. 2d. 659; Cardashian v. Snyder (Government of the Republic of 
Turkey) (Sup. Ct., D.C., 1929), 57 Washinfiton L. Reporter 738, affirmed 
(1930), 44 F.2d 895, see Hackworth, II, 400) and its duly accredited diplo¬ 
matic agents (sec below, Chapter X). 

American courts have granted immunity from suit to governments not recog¬ 
nized by the United States {Wulfsohn v. R.S.F.S.R., above, p. 148; see also 
Hackworth, II, 472 ff.; U.S. For. Rel, 1922, II, 709-717; U.S. v. N.Y. Trust 
Co., ( 1946) 75 F. Supp. 583, 587), to extinct former governments (Nankivel 
V. Ottisk All-Russian Government, (1923) 237 N.Y. 150; Voevodine v. Gov¬ 
ernment of the Commander-in-Chief of the Armed Forces in the South of 
Russia, (1931) 249 N.Y.S. 644, affirmed (1931) 257 N.Y. 557), and have 
not regarded the existence of war between the United States and the govern¬ 
ment claiming immunity as a bar to the claim of immunity ( Telkes v. Hurif^ar- 
ian National Museum, (1942) 38 N.Y.S. 2d 419). In the German Immimities 
in Austria Casi' ( 1935), Annual Digest, 1935-37, Case No. 99, the Austrian 
Supreme Court, in an action against the German State, held that the fact that 
Germany had in recent years very considerably infringed Austrian sovereignty 
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did not permit Austrian courts to disregard international law by subjecting the 
Cicrman State to their jurisdiction. 

On the status, activities, and immunities of governments-in-cxilc, during the 
second World War, sec F. E. Oppenheimer, “Governments and Authorities 
in Exile.’' 36 AJJ.L. (1942), 568-595; Arnold D. McNair, Le-al liljccts of 
War (3rd ed., 1948), 355-383. Compare Alfred Drucker, ‘The Legislation 
of the Allied Powers in the United Kingdom,” Cz.crJioslovak Yearbook of Inier- 
national Law (1942) 45; Philip C. Jessup, ‘"Norwegian Maritime Courts in 
England,” 36 A J.I.L. (1942 ), 653-657. 

Immunity from suit has been granted to colonial dependencies of foreign 
States. See Huttin^er v. Upper Coni>o-Greaf African Lakes Railway C'o., The 
Independent State of the Con^o, and the Belfzian Minister for the Colonies 
(France, Civil Tribunal of the Seine, 1934), Annual Digest, J9.LU-J4, Case 
No. 65; fshrandtsen Co. v. Netherlands Last Indies (hn'ernnient, H. J. van 
Mook and the Netherlands Government, (1947 ) 75 E. Supp. 48. Although in 
both ca.scs the government of the foreign State appears to have been speciiieally 
impleaded along with its colony, the rationale of both decisio»is was that an 
action against a colony was inevitably directed against the State and therefore 
must be dismissed. The obligation to grant immunity to the noncoionial politi¬ 
cal subdivisions of a foreign Slate appears more doubtful. See State of Ceara 
V. Dorr (1932), Recueil Dalloz (1933), 196, Hudson's Cases ( 1936) 510 
(immunity denied a Brazilian slate by French Com de Ccissatimi: sec note in 
Annual Dij^est, 1931-32, 163); Rousse and Maher v. Banque d'Lspa^ne, 
Annual Dif>est, 1935-37, Case No. 67; id,. Cases No. 70 and 73; Sullivan v. 
State of Sdo Paulo, above, p. 432, (immunity granted); Harvard Research, 
loc. (it., 479-488, for further citations. Cases in which the courts of a State 
grant immunity from suit to the political subdivisions (e. g., Monaco v. Missis¬ 
sippi, (1934) 292 U.S. 313) or protectorates (e. g., DujJ Development Co. v. 
Government of Kelantan, [1924] A.C. 797; Governmetit of Morocco v. 
Laurens (Prance, Court of Aix, 1930), Annual Dii^est, 1929-30, Case No. 
75) of that State have little evidential value as to the requirements of interna¬ 
tional law. See also E. W. Allen, op. cit., 4-6; Note in Annual Di^^^cst, 1938-40, 
p. 242. 

Immunity r>/ Foreign Military Forces. ”. . . the general principle is abun¬ 
dantly established by reason, authority, and precedent, that the personnel of 
the armed forces of Nation A, in Nation B by the latter's invitation or consent, 
are subject to the exclusive jurisdiction of their owm courts-martial and exempt 
from that of the courts of B, unless such exemptions be waived.” Conclusion of 
Col. Archibald King, J.A.G.D,, U.S. Army, in his learned article, "‘Jurisdiction 
Over Friendly Foreign Armed Forces,” 36 A.J.I.L. (1942), 539-567 at 567; 
King, ""Further Developments Concerning Jurisdiction Over Friendly Foreign 
Armed Forces,” 40 A.J.I.L. (1946), 257-279. Col. King's articles are replete 
with citations to the literature, jurisprudence, international agreements, and 
national legislation on the subject. See also G. P. Barton, “Foreign Armed 
Forces: Immunity from Supervisory Jurisdiction,” 1949 B.Y.I.L., 380-413; 
Charles Fairman and Archibald King, “Taxation of Friendly Foreign Armed 
Forces,” 38 A.J.LL. (1944), 258-277; Jasper Y. Brinton, ""Jurisdiction Over 
Members of Allied Forces in Egypt,” 38 A.J.LL. (1944), 375-382; Hyde, I, 
819-822; Annual Digest, 1941-42, Cases Nos. 28-32; id., 1943-45, Cases 
Nos. 36-45. 
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Immunity of Governmental Ai^encies, Although Hyde, I, 814, asserts that 
"‘when a suit against an entity or commission or agency is in substance a suit 
against a foreign State on whose behalf and by whose authority it acts, a reason 
for exemption from the local jurisdiction is seen," divergencies exist as to the 
criteria and legal consequences of agency. The divergent views are well illus¬ 
trated in Hannes v. Kitii^dom of Rumania Monopolies Institute, (1^>3S) 6 
N.Y.S. 2d 960, reversed (1940) 20 N.Y.S. 2d 825. PlaintitT, as the owner 
of defaulted coupons attached to bonds issued and sold by defendant, obtained 
a warrant of attachment against funds deposited by defendant in New Yi>rk 
banks in pursuance of loan agreements. Defendant, "an autonomous corpeuate 
entity, created, . . . wholly owned, operated and controlled by the Kingdom 
of Rumania . . . for the purpose of exploiting certain mon(>polies." w:is 
joined by the Kingdom of Rumania, appearing specially, to claim immunity 
from suit. Schmuck, J., for the Supreme Court of New' York, held that the 
complaint must be dismissed and the warrant of attachment vacated, ('observing: 
"There is no principle of law more firmly intrenched in our jurisprudence than 
that a sovereign government, domestic or foreign, is immune from the jurisdic¬ 
tion of foreign courts and cannot be sued, directly or indirectly, without its con¬ 
sent. This imperviousness to suit applies not only to actions in which the gov¬ 
ernment is a party but also to any proceeding in any wise directly or tangemially 
affecting its property or questioning its sovereign acts. Particularly universal 
is the rule obtaining in international law that when a question of the public debt 
of a sovereign nation is involved, the shield of immunity from suit in the courts 
of a foreign nation is impenetrable. . . . The defendant in its character as 
an instrumentality of the Kingdom of Rumania is entitled to sovereign im¬ 
munity ... the national interest of the Kingdom of Rumania in the subject 
matter of the action compels the court to decline jurisdiction even though that 
sovereignty is not a defendant in the action.” 

The Appellate Division, following the New York Court of Appeals in Lamont 
V. Travelers Insurance Co., (19.19) 281 N.Y. 362, reversed because the United 
States Department of Slate had not specifically “recognized and allowed" the 
claim of immunity and in order to obtain a separate trial by a referee on the 
truth of the facts alleged as a basis for immunity. Callahan, J., stated, in part: 
"It does not follow that, because immunity is granted to an ambassador of a 
foreign government or one of its instrumentalities, a suit may not be main¬ 
tained against a corporation formed pursuant to the laws of the foreign govern¬ 
ment, although said corporation is owned by the government, especially when 
such corporation is engaged to commercial activities. . . . Divergent views 
have been expressed by the courts concerning the extent to which immunity 
from suit should exist as to the acts of these wholly-owned and controlled cor¬ 
porations when acting for a foreign government”; (citing John G. Hervey, “The 
Immunity of Foreign States When Engaged in Commercial Enterprises: A Pro¬ 
posed Solution,” 27 Michif^an L.R. (1928-29), 751-775). 

On the diversity of State practice, see cases cited by Harvard Research, loc. 
cit., 609-640; Annual Dif^ests, passim. See also, below, pp. 449 ff. 

Public Vessels Not Ent^af^ed in Commerce. The ruling of Marshall, C.J. in 
The Schooner Exchange that a foreign public armed vessel is immune from 
the local jurisdiction has found universal acceptance as a principle of interna¬ 
tional law. “1'he ship canrtot be lawfully subjected to a civil action arising, for 
example, from a claim for salvage, or to a criminal action arising from the 
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violation of a local regulation. No occupant while remaining on board the 
vessel is subject to the local jurisdiction, notwithstanding his infraction of the 
local criminal code by an act committed on shore or taking effect there. . . . 
The vessel of war and its occupants owe, nevertheless, well-delined duties to 
the territorial sovereign. The former is obliged to respect, for example, local 
regulations pertaining to navigation and quarantine, and special obligations, 
when, in time of war, the vessel attached to a belligerent service enters a neutral 
port. Disregard of them may compel the territorial sovereign to resort to meas¬ 
ures of prevention, and if need be, to cause the ship to depart from its waters.” 
Hyde, II, S26-S27. Compare Moore, Digest, 11. 562-590; same, IV'. 67S; 
Hack worth, 11, 408-423; Gidel, 11, 253-313, with bibliography; Claudio Bal- 
doni, Lcs Navircs dc Guerre dans les Eaux Territoriales Etrangeres, 65 Hague 
Recueil (1938), 189-303. 

Although the granting of asylum by the foreign public ves.sel to fugitives from 
justice or political refugees may be regarded as a violation of international law 
or an abuse of privilege, the local authorities acquire thereby no right of juris¬ 
diction over the offending vessel or its occupants. Hvde, II, 829; Moore, Digest. 
II, 845-855 and 755 ff.; Hackworth, II, 639 ff. andbll IT.; Gidel, 11. 273-288. 

Vhc exemption (ff the foreign public vessel from the local jurisdiction does 
not prevent the local courts from assuming jurisdiction in certain circumstances 
over persons on shore for acts committed while on board such a vessel in Uxal 
territorial waters. Sec Chung Chi Cheung v. The King, above, p. 303: Gidel. II. 
288-294. Moreover, the immunity enjoyed by persons on board a foreign public 
vessel docs not exist when they arc on shore. “Olliccrs and crews of foreign 
vessels of war, who commit offenses while ashore, are generally subject to local 
prosecution." Hyde, II, 830; Moore, Digest, II, 585-590; Hackworth, 11. 419- 
423: Case of the Forte (Great Britain v. Brazil, 1863), Moore, International 
Arbitrations, W Ministere Public Triandafilott (Egypt, 1942). 

Annttai Digest, 19]9—42, Case No. 86. Although, by courtesy, officers of foreign 
war ve.ssels are pennitted to maintain discipline over their crews while on shore 
and to seize them if intoxicated, thev possess no ritiht to arrest deserters. Hvde. 
II, 83 1; Moore, Digest. II, 589-590; Gidel, II, 369-384. 

For particular reference to the status of foreign public vessels, other than 
vessels of war, and not engaged in commerce, sec Gidel, II, 314-336: van Praac. 
op. i it., 383-388, 508, 

Sec, generally, the excellent articles by Stefan A. Riesenfeld, “Sovereign 
Immunity of Foreign Vessels in Anglo-American Law: The Evolution of A 
Legal Doctrine," 25 Minnesota L.R, (1940-41), 1-65, and Lawrence Preiiss. 
“State Immunity and the Requisition of Ships During the Spanish Civil War," 
35 A.JJ.L. (1941 ), 263-281 (British courts) and 36 AJ.I.L, (1942), 37-55 
(U.S. courts). 

State Instrumentalities Engaged in Commerce. “An imposing body of case 
law, which has received the general approval of the French, German. British 
and American courts, renders exemption from jurisdiction an absolute immunity 
attaching to the very person of the foreign State, independent of the character of 
the particular acts and removable only by express or tacit w^aiver by the State 
itself. . . . To the theory of absolute immunity from jurisdiction is opposed 
the Italo-Belgian system of immunity limited to acts that arc true manifestations 
of sovereign authority and denied to acts in which the public power has no 
part and which shouW, therefore, be subject to the normal rules of jurisdiction. 
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. . . What the State docs jure imperii is one thing, and what it docs jur^ 
}^cstionis is another. As a public person, the foreign State is not subject to the 
jurisdiction of the judicial authorities; but it may become subject thereto as a 
private person like foreign private individuals . . Matsuda Report, cited. 
League of Nations Doc. 1927. V. 9, pp, 2, 4; see also dc Ma^allwes-Bricrly 
Report oil Le^^al Status of Government Ships Employed in Commerce, Com¬ 
mittee (4' Experts for the Progressive Codification of International Law. League 
of Nations Doc. 1926. \'. 9, pp. 2-10, reprinted in 20 A.J.I.L. Spec. Supp. 
(1926), 260-27S. See the valuable discussion of authorities by Charles Fair- 
man, “Some Disputed Applications of the Principle of State Immunity," 22 
AJ.LL. { I92S), 566-589: L. W. Allen, op. cir., 30-43, 206-219 (Belgian 
Doctrine). 221-264 (Italian Doctrine), 301 (for conclusion that the courts 
of Switzerland, F~g>pt, Rumania, France. Austria, and Greece lend to follow 
Ilalo-Helgian system). For a summary of the practice of French courts, with 
copious citations, see the Note in Annual Digest, I93S-40, 240-243. Sec 
also van Praag, op. cit., 390 11.: van Praag, '"La Question de llmmunite de 
Juridiction des Etats Ktraniiers ct Celle de la Pifssihilite de rE.xecution des 
Jui^ernents Qui les CondamnentR.D.I.L.C.. 3rd Scries, XV (1934), 652- 
682, and XVI (1935 ) 100-137: Alfred Hayes, "‘Private Claims Against For¬ 
eign Sovereigns," 38 Harvard L.R. ( 1924—25), 599—621. 

The Harvard Research, noting that the necessities of modern life have 
caused Slates to enact legislation liberalizing the bringing of suits against them 
in their own courts by private persons, thought the time was ripe ( 1932 ) to 
incorporate in an international convention the principle of non-immunity when 
the Stale acted jure gestionis. Loc. cit., 473-474, 527-528. 606. Admitting 
that “the exception to immunity here specified is highly controversial," the 
Research proposed: "‘Art, 11. A Stale may be made a respondent in a proceed¬ 
ing in a court of another Stale when, in the territory of such other State, it en¬ 
gages in an industrial, commercial, financial or other business enterprise in 
which private persons may there engage, or docs an act there in connection 
with such an enterprise wherever conducted, and the proceeding is based upon 
the conduct of such enterprise or upon such act. The foregoing provision shall 
not be construed to allow a State to be made a respondent in a proceeding relat¬ 
ing to its public debt.” See Comment, loc, cit., 597-640. Cases in which the 
question of the immunity of a State for acts jure gestionis has arisen include 
operating a railway, carrying on a government trading monopoly, using govern¬ 
ment-owned, -controlled, or -requisitioned vessels in commerce, and nationaliz¬ 
ing all industrial and commercial enterprises. For valuable collections of ma¬ 
terials and comment, see Flarvard Research, loc. cit., 609 IT.; Hackworlh, II, 
423-483; Annual Digests, passim; Hyde, II, 831-849; Gidel, II, 337-368; 
Fairman, loc. cit.; James W. Garner, ‘"Immunities of State-Owned Ships Em¬ 
ployed in Commerce.” 1925 B.Y.I.L., 128-143; Edwin D. Dickinson, “The 
Immunity of Public Ships Employed in Trade,” 21 A.J.I.L. { 1927), 108-111; 
N. Matsunami, Immunity of State Ships (1924); Jasper Y. Brinton, “Suits 
Against Foreign States,” 25 A.J.I.L. (1931), 50-62; W.T.R. Fox, “Compe¬ 
tence of Courts in Regard to ‘Non-Sovereign' Acts of Foreign States,” 35 
A.J.I.L. (1941), 632-640; Bernard Fensterwald, “Sovereign Immunity and 
Soviet Slate Trading,” 63 Harvard L.R. (1950) 614-642. 

Professor Hyde observes: “It may be doubled whether in the courts of the 
United Slates the cxi.stencc or extent of the immunity from the local jurisdiction 
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of property belonging lo and possessed by a foreign Stale, or the immunity of 
such State itself, would be deemed lo be destroyed by the bare circumstance 
that such property was an instrument of commerce or employed for commercial 
enterprise, revealing the public owner as a possible rival of a private merchant. 
It must be borne in mind that a State never acts in a private capacity, even when 
the activity in which it participates is one which is commonly confided to and 
carried on by the private individual . . . The increasing tendency of States 
to acquire property abroad, and thus to participate in foreign commerce . . . 
calls for general agreement establishing the effect of public ownership and of 
the particular uses of what is acquired, upon the duty of the territorial sovereign 
to yield exemption from jurisdiction.’' Op. cit., 11, S44. S48. 

For examples of treaties by which the Union of Soviet Socialist Republics 
agreed to waive immunity from suit and from compulsory execution lor certain 
commercial activities and agencies in foreign States, see Harvard F^esearch. 
loc. (it.. 561-562. For a more general agreement, see the Convention for the 
Unification of Certain Rules Relating to the Immunity of State-Owned V essels, 
signed at Brussels, April 10, 1926, 176 L.N/J .S. 199, Hudson Intemcitional 
Legislation, Ill, 1837, 1840, which provided in part; 

Article /. Seagoing vessels owned or operated by States, cargoes owned by them, 
and cargoes and passengers carried on Government vessels, and the States owning 
or operating such vessels, or owning such cargoes, are subject in respect of claims 
relating to the operation of such vessels or the carriage of such cargoes, to the same 
rules of liability and to the same obligations as those applicable to private vessels, 
cargoes and equipments. 

Article 2. F^or the enlorcement of such liabilities and obligations there shall be 
the same rules concerning the jurisdiction of tribunals, the same legal actions, and 
the same procedure as in the case of privately-owned merchant vessels and cargoes 
and of their owners. 

Article 3. I. 1be provisions of the two preceding articles shall not be applicable 
to ships of war. Government yachts, patrol vc.ssels, hospital ships, au\iliar\ vessels, 
supply ships, and other craft owned or operated by a State, and used at the time a 
cause of action arises exclusively on Governmental and non-commercial service, 
and such vessels shall not be subject to seizure, attachment or detention bv any 
legal process, nor to judicial proceedings in rem. Nevertheless, claimants shall have 
the right of taking proceedings in the competent tribunals of the State owning or 
operating the vessel, without that .State being permitted to avail itself of its im¬ 
munity; ( I) In case of actions in respect of collision or other accidents of navi¬ 
gation; (2) in case of actions in respect of assistance, salvage and general average; 
(3) In case of actions in respect of repairs, supplies, or other contracts relating to 
the vessel. . . . 

Procedure. The problems faced by American courts in attributing meaning 
to the sibylline utterances of the Department of Stale respecting the sovereign 
status, and consequent immunity, of foreign States and their instrumentalities 
are summarized in Sullivan v. State of Sdo Paulo, above, p. 432. .See also A. H. 
Feller, “Procedure in Cases Involving Immunity of I-oreign Slates in Courts 
of the United States,” 25 A.J.l.L. (193I), 83-96; Francis beak, “The Plea of 
Sovereign Immunity and the New York Court of Appeals," 40 Coluwhia L.R. 

(1940), 453-465; Hyde, II, 831 IL; A. B. Lyons, “The Conclusivcness of the 
‘Suggestion’ and Certificate of the American State Department," 1947 B.Y.LL., 
116-147. Compare A. B. Lyons, “The Conclusiveness of the Foreign Office 
Certificate,” 1946 B.Y.LL., 240-281; same on Continental and Latin Ameri- 
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can practice, 1948 id, 180-210. The procedural difficulty, as Dcak points out 
( loc. at., 455), docs not call into question the substantive law of sovereign im¬ 
munity; but where, as in Lamont v. Travelers Insurance Co., (1939) 28 1 N.Y. 
362 and IImines v. Kingdom of Rumania Monopolies Institute, (1940) 20 
N.Y.S. 2d 825, the courts hold that a “suggestioiv’ of immunity by the Depart¬ 
ment of State w'hich fails to “recognize and allow" the foreign State's claim 
to immunity in precise terms does not prevent the court from putting the foreign 
State to its proof on the point of immunity, the courts in reality are assuming 
jurisdiction over the foreign State except, perhaps, on the merits of the dispute, 
in no other country, writes Feller, loc. cit., 83, 90 if., has this procedural dilli- 
culty assumed such importance. Compare Ch. Carabiber, “De (JueUpics As¬ 
pects Nouveaux de Ilmmunite de Juridicrion des £tats,** 33 Revue Crithiue 
de Droit International (1938), 369, 388-390. The problem has arisen because 
the courts have believed themselves unable either to take judicial notice of the 
status of the foreign State or instrumentality or to accept as true the claim to 
immunity presented by the foreign Stale without certification by the political 
branch. See Lx parte Muir, (1921), 254 U.S. 522, 532. The implication that 
the political branch of the government ought to determine the merits the 
claim to immunity before forwarding its “suggestion’’ to the court (cf. Deak's 
comment on Lamont Case, loc. cit., 460 IT.) reached its apotheosis in the ob¬ 
jectionable statement of Stone, C.J. in Republic of Mexico v. Hojjmun (1945), 
324 U.S. 30, 35, that “It is therefore not for the courts to deny an immunity 
which our government has seen fit to allow, or to allow an immunity on new 
grounds which the government has not seen fit to recognize'' (italics supplied). 
See Philip C. Jessup, “Has the Supreme Court Abdicated One of Its Func¬ 
tions?,” 40 A.J.I.L. (1946), 168-172, who comments that the opinion in the 
Hoffman case might lead one to assume that this is a subject with regard to 
which no extensive body of international law exists and that the subject is gov¬ 
erned entirely by political considerations. “It is the court's own decision, apply¬ 
ing international law, which establishes the lack of jurisdiction, once the plea 
of sovereign immunity has been properly brought to its knowledge,” observes 
Dcak, loc. cit., 462, I'he role of the Department of Slate should be limited, in 
any case, to the certification of the status of the foreign State or instrumentality ; 
and there are good reasons for permitting courts to lake judicial notice of these 
questions without the intervention of the political authorities. Sec Feller, Dcak, 
Jessup, cited; L. L. JafTc, Judicial Aspects of Foreign Relations (1933), 12 fT., 
51 tr. See also Ex parte Republic of Peru, (1943) 318 U.S. 578, 588-589; 
Mexico V. Schmuck, (1944), 293 N.Y. 264, (1945) 294 N.Y. 265. Compare 
Harvard Research, loc. cit., Article 20: “A State shall permit another Stale to 
bring, through any specifically authorized agent, a claim of immunity in accord¬ 
ance with the provisions of this Convention, directly before the court for its 
decision. At the request of such other State, the State of the forum, without 
obligation to comment on the merits of such a claim of immunity, shall transmit 
it to the court for its decision.” See Comment, id., 684-687. 

On immunity from execution of judgments, sec the learned Note by Philip C. 
Jessup and Francis Deak, **Dexter Carpenter v. Kunglig Jarnvagsstrelsen et 
al., 25 A.J.I.L. (1931), 335-339; De Booij v. German Reich {Government 
of Holland, Intervener)., Annual Digest, 1919-22, Case No. 84, with Note, 
pp. 128-129; see discussion of de Booij Case in E. W. Allen, op. cit., 110-138, 
and on execution of judgments, 47-49; Socifres v. U.S.S.R. (France, 1938), 
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Annual Diiicst, 1938-40, Case No. 80 and Note, p. 238; Officina del Aceite v. 
Domencch, id., Case No. 81 and Note, p. 242; Harvard Research, loc. cit., 
6S9-716. In Spanish State el al. v. Banco de Bilbao et al. (1937), the CourC 
ol Appeal of Rouen, in holding that the intervention of a foreign State as a 
claimant objecting to a court order for detention of goods did not conslilutc 
a waiver of immunity, observed: “It is a principle, by virtue of the independence 
and sovereignly of States, that foreign States enjoy the double immunity from 
jurisdiction and execution.” Annual Di}*cst, 1935-37, Case No. 90. 
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Nalloiialltv and fiirisdiction over Nationals 


I. INTERNATIONAL LAW AND THE DETERMINATION 
OF NATIONALITY 

Tunis~M<m)cc*o Nationality Decrees 

PtRMAMM COURI OI INTERNATIONAL JUSIlCi;, 1923 
P.C.U., Series IL No. 4; Hudson. R or/*/ Court PviHfrts, 1, 143 

[Ed.: On November 8, 1921, certain Nationality Decrees were promulgated 
in Tunis and Morocco, the elTect of which was to confer French nationality, 
and a coriset|uent liability to military service, upon persons born in Tunis or 
Morocco of parents at least one of whom was also born there. The British Gov¬ 
ernment objected to the enforcement of these decrees against British subjects 
and proposed that the dispute be arbitrated. The French Government refused 
on the ground that the dispute w'as not justiciable. The British Government then 
referred the question to the Council of the League of Nations under Article 15 
of the Covenant. The French Government invoked paragraph cS of that Article, 
and the Council requested the Permanent Court of International Justice for 
an advisory opinion on the question '‘whether the dispute between France and 
Great Britain as to the Nationality Decrees issued in Tunis and Morocco 
(French zt>nc) on November 8, 1921, and their application to British subjects, 
is or is not, by international law, .solely a matter of domestic jurisdiction (Article 
15, paragraph 8, of the Covenant).’’) 

|By THE Ct)i RT. T . . . IV. Under the terms of sub-section (a ) of the Coun¬ 
cil’s resolution, the Court, in replying to the question stated above, has to give 
an opinion upon the nature and not upon the merits of the dispute, which, under 
the terms of sub-section (c) may, in certain circumstances, form the subject of 
a subsequent decision. 

The Court therefore wishes to emphasize that no statement or argument com- 
pri.sed in the present opinion can be interpreted as indicating a preference on 

^ [Ed.: For the text of Article 1.? see below, p. 1050.] 

- [Ej).: .fudges I.oder (President), Wei.ss, Lord Finlay, Nyholm, Moore, Anzilotti, 
Huber and Deputy Judges Beichmann, Negulesco.j 
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the pari of the Court in favour of any particular solution, as regards the whole 
or any individual point of the actual dispute. 

The analysis of the diplomatic correspondence given under Part II above, 
and the fact that the CounciTs resolution in its sub-section (a) refers in paren¬ 
thesis to paragraph 8 of Article 15 of the Covenant, lead to the conclusion that 
the question submitted to the Court must be read and answered in the light of 
the provisions of that paragraph. 

The paragraph to which sub-scction (a) of the Council’s resolution expressly 
refers it as follows: 

If the dispute between the parties is claimed by one of them, and is found by the 
Council, to arise out of a matter which by international law’ is solely within the 
domestic jurisdiction of that party, the Council shall so report, and shall make no 
recommendation as to its settlement. [English text] 

Si rune dcs parties pretend et si le Conseil reconnciit que le differend portc sur 
une question que le droit international laisse d la competence exclusive de cette 
partie, le Conseil le constatera dans un rapport, mais sans recommander auciine 
solution. lE’rench text] 

Special attention must be called to the word exclusive in the French text, 
to which the word “solely'’ (within the domestic jurisdiction) corresponds in 
the English text. 'Fhc question to be considered is not whether one of the parties 
to the dispute is or is not competent in law to take or to refrain from taking a 
particular action, but whether the juri.sdiction claimed belongs solely to that 
party, 

From one point of view, it might well be said that the jurisdiction of a State 
is exclusive within the limits fixed by international law—using this expression 
in its wider sense, that is to say, embracing both customary law and general as 
well as particular treaty law. But a careful scrutiny of paragraph 8 of Article 15 
shows that it is not in this sense that exclusive jurisdiction is referred to in that 
paragraph. 

The words “solely within the domestic jurisdiction" seem rather to con¬ 
template certain matters which, though they may very closely concern the inter¬ 
ests of more than one Slate, arc not, in principle, regulated by international 
law. As regards such matters, each State is sole judge. 

The question whether a certain matter is or is not solely within the jurisdic¬ 
tion of a Slate is an essentially relative question; it depends upon the develop¬ 
ment of international relations. Thus, in the present slate of international law, 
questions of nationality are, in the opinion of the Court, in principle within this 
reserved domain. 

For the purpose of the present opinion, it is enough to observe that it may 
well happen that, in a matter which, like that of nationality, is not, in principle, 
regulated by international law, the right of a State to use its discretion is never¬ 
theless restricted by obligations which it may have undertaken towards other 
States. In such a case, jurisdiction w'hich, in principle, belongs solely to the State, 
is limited by rules of international law. Article 15, paragraph 8, then ceases 
to apply as regards those States w'hich are entitled to invoke such rules, and 
the dispute as to the question whether a Stale has or has not the right to take 
certain measures becomes in these circumstances a dispute of an international 
character and falls outside the scope of the exception contained in this para¬ 
graph. To hold that a State has not exclusive jurisdiction does not in any way 
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prejudice the final decision as to whether that State has a right to adopt such 
measures. 

This interpretation follows from the actual terms of paragraph 8 of Article 
15 of the Covenant, and, in the opinion of the Court, it is also in harmony with 
that Article taken as a whole. 

Article 15, in elfeet, establishes the fundamental principle that any dispute 
likely to lead to a rupture which is not submitted to arbitration in accordance 
with Article 13 shall be laid before the Council. The reservations generally 
made in arbitration treaties arc not to be found in this Article. 

Having regard to this very wide competence possessed by the League of 
Nations, the Covenant contains an express reservation protecting the independ¬ 
ence of States: this reservation is to be found in paragraph 8 of Article 15. 
Without this reservation, the internal affairs of a country might, directly they 
appeared to atfect the interests of another country, be brought before the Coun¬ 
cil and form the subject of recommendations by the League of Nations. Under 
the terms of paragraph 8, the League’s interest in being able to make such 
recommendations as are deemed just and proper in the circumstances with a 
view to the maintenance of peace must, at a given point, give way to the equally 
essential interest of the individual State to maintain intact its independence in 
matters which international law recognises to be solely within its jurisdiction. 

It must not, how'cver, be forgotten that the provision contained in paragraph 
8, in accordance wnth which the Council, in certain circumstances, is to confine 
itself to reporting that a question is, by international law, solely within the 
domestic jurisdiction of one Party, is an exception to the principles allirmed in 
the preceding paragraphs and does not therefore lend itself to an extensive in¬ 
terpretation. 

This consideration assumes especial importance in the case of a matter w hich, 
by international law, is, in principle, solely within the domestic jurisdiction of 
one Party, but in regard to which the other Party invokes international engage¬ 
ments which, in the opinion of that Party, are of a nature to preclude in the 
particular case such exclusive jurisdiction. A dilTercnce of opinion exists be¬ 
tween France and Great Britain as to how^ far it is necessary to proceed with 
an examination of these international engagements in order to reply to the 
question put to the Court. 

It is certain—and this has been recognised by the Council in the case of the 
Aaland Island.s—that the mere fact that a State brings a dispute before the 
League of Nations does not suffice to give this dispute an international char¬ 
acter calculated to except it from the application of paragraph 8 of Article 15. 

It is equally true that the mere fact that one of the parties appeals to en¬ 
gagements of an international character in order to contest the exclusive juris¬ 
diction of the other is not enough to render paragraph 8 inapplicable. But when 
once it appears that the legal grounds (titres) relied on are such as to justify 
the provisional conclusion that they are of juridical importance for the dispute 
submitted to the Council, and that the question whether it is competent for one 
State to take certain measures is subordinated to the formation of an opinion 
with regard to the validity and construction of these legal grounds (tifres), the 
provisions contained in paragraph 8 of Article 15 cease to apply and the matter, 
ceasing to be one solely within the domestic jurisdiction of the State, enters the 
domain governed by international law. 

If, in order to reply to a question regarding exclusive jurisdiction, raised 
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under paragraph 8, it were necessary to give an opinion upon the merits of 
the legal grounds (litres) invoked by the Parties in this respect, this would 
hardly be in conformity with the system established by the Covenant for the 
pacific settlement of international disputes. 

For the foregoing reasons, the Court holds, contrary to the final conclusions 
of the FYcnch Government, that it is only called upon to consider the argu¬ 
ments and legal grounds (titres) advanced by the interested Governments in 
so far as is necessary in order to form an opinion upon the nature of the dispute. 
While it is obvious that these legal grounds (litres) and arguments cannot ex¬ 
tend either the terms of the request submitted to the Court by the Council or the 
competence conferred upon the Court by the Council's resolution, it is equally 
clear that the Court must consider them in order to form an opinion as to the 
nature of the dispute referred to in the said resolution—with regard to which 
the Court’s opinion has been requested. 

V. The main arguments developed by the Parties in support of their respective 
contentions are as follows: 

1. A. The French Decrees relate to persons born, not upon the territory of 
France itself, but upon the territory of the French Protectorates of Tunis and 
of the French zone of Morocco. Granted that it is competent for a State to 
enact such legislation within its national territory, the question remains to be 
considered whether the same competence exists as regards protected territory. 

The extent of the powers of a protecting State in the territor} of a protected 
State depends, first, upon the Treaties between the protecting Slate and the 
protected States establishing the Protectorate, and, secondly, upon the condi¬ 
tions under which the Protectorate has been recognised by third Powers as 
against whom there is an intention to rely on the provisions of these Treaties. 
In spite of common features possessed by Protectorates under international 
law, they have individual legal characteristics resulting from the special con¬ 
ditions under w hich they were created, and the stage of their development. . . . 

The question w^hethcr the exclusive jurisdiction possessed by a protecting 
State in regard to nationality questions in its own territory extends to the terri¬ 
tory of the protected State depends upon an examination of the whole situation 
as it appears from the standpoint of international law. The question therefore 
is no longer solely one of domestic jurisdiction as defined above. (Sec Part IV.) 

B. The French Government contends that the public powers {puissance 
publique) exercised by the protecting State, taken in conjunction with the 
local sovereignty of the protected State, constitute full sovereignty equivalent 
to that upon wdiich international relations are ba.scd, and that therefore the 
protecting State and the protected vState may, by virtue of an agreement between 
them, exercise and divide between them within the protected territory the whole 
extent of the powers w hich international law recognises as enjoyed by sovereign 
States within the limits of their national territory. This contention is disputed by 
the British Government. 

The Court observes that, in any event, it will be necessary to have recourse 
to international law in order to decide what the value of an agreement of this 
kind may be as regards third States, and that the question consequently ceases 
to be one which, by international law, is solely within the domestic jurisdiction 
of a State, as that jurisdiction is defined above. 

2. A. Great Britain denies that the Decrees of November 8th, 1921, are 
applicable to British subjects, and relies in support of her contention upon 
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the Treaties concluded by her with the two States which were subsequently 
placed under protectorate (Treaty between Great Britain and Morocco dated 
December 9th, 1856, and Treaty between Great Britain and Tunis dated July 
19th, 1875). By virtue of these Treaties, persons claimed as British subjects 
would enjoy a measure of extraterritoriality incompatible with the imposition 
of another nationality. 

According to the FTench contention, as developed in the course of the oral 
statements, these Treaties, which were concluded for an indclinitc period, that 
is to say, in perpetuity, have lapsed by virtue of the principle known as the 
clausitla rebus sir stantibus because the establishment of a legal and judicial 
regime in conformity with French legislation has created a new situation which 
deprives the capitulatory regime of its raison d'etre. 

It is clearly not possible to make any pronouncement upon this point with¬ 
out recourse to the principles of international law' concerning the duration of 
the validity of treaties. It follows, therefore, that in this respect also the ques¬ 
tion docs not, by international law, fall solely within the domestic jurisdiction 
of a State, as that jurisdiction is defined above. 

B. As regards Tunis more especially, France contends that, following upon 
negotiations between the French and British Governments, Great Britain for¬ 
mally renounced her rights of jurisdiction in the Regency (Note from Lord 
Granville to M. Tissot dated June 20th, 1883, British Case, Appendix No. 6; 
French Counter-Case page 82; Order in Council of December 31 st, 1883), and 
that by the Franco-British Arrangement of September 18th. 1897, she accepted 
a new' basis for the relations between France and herself in Tunis. It appears 
from the Cases and Counter-Cases that the two Governments take different 
views with regard to the scope of the declarations made by Great Britain in this 
respect and also with regard to the construction to be placed upon the Arrange¬ 
ment of 1897. 

The appreciation of these divergent points of view involves, owing to the 
very nature of the divergence, the interpretation of international engagements. 
The question therefore docs not, according to international law, fail solely 
within the domestic jurisdiction of a single Stale, as that jurisdiction is defined 
above. 

C. As far as Morocco is concerned, it is certain that Great Britain still ex¬ 
ercises there her consular jurisdiction. France argues that Great Britain, by 
consenting to the Franco-(5erman Convention of November 4th, 1911, with 
regard to Morocco, agreed to renounce her capitulatory rights as soon as the 
new judicial system contemplated by the Convention had been introduced. 

The British Government, on the contrary, contends that the Franco-German 
Convention of 1911—its adhesion to which was conditional upon the interna¬ 
tionalisation of the town and district of Tangiers, a condition which has not yet 
ben fulfilled—was not an agreement for the suppression of the capitulatory 
regime: in this respect, the relations between France and Great Britain are, it 
is said, still governed by the second of the Secret Articles of the Anglo-French 
Declaration of April 8th, 1904 (British Counter-Case, Appendix No. 7). 

In the case of Morocco also, therefore, as in the case of Tunis, there is a 
difference with regard to the interpretation of international engagements. The 
international character of the legal situation follow^s not only from the fact that 
the two Governments concerned place a different construction upon the obliga- 
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tions undertaken, but also from the fact that Great Britain exercises capitulatory 
rights in the territory of the Freneh Protectorate in Morocco. Again, from this 
standpoint, the question docs not, according to inlernalional law, fall solely 
within the domestic jurisdiction of a State, as that jurisdiction is defined above. 

3. Apart from all considerations which relate to the protectorate and to the 
capitulations in Tunis, Great Britain relies, as regards that country, upon the 
most-favoured-nation clause (Anglo-French Arrangement of September J(Sth, 
1897, and the Notes of March 8th and May 23rd, 1919, exchanged between 
the French and British Governments on the subject of that Arrangement; see 
British Case, Appendix 9, and French Counter-Case, page 64), in order to as¬ 
sert a claim to benefit by Article 13 of the Franco-ltalian Consular Conven¬ 
tion of September 2Sth, 1896. This Article expressly contemplates the preser¬ 
vation of their nationality by Italian subjects in Tunis. France, however, denies 
that the most-favoured-nalion clause relied upon by Great Britain is applicable 
in the present case, because of the exclusively economic bearing of that clause 
and because of the synallagmatic character of the Franco-ltalian Convention. 

It follows that the question is one which, by international law, does not fall 
solely within the domestic jurisdiction of a single State as defined above. 

4. According to the French Government, paragraph 2 of Article 1 of the Ar¬ 
rangement of September 18th, 1897, should be interpreted as a formal rec¬ 
ognition by Great Britain of the competence of France to legislate with regard 
to the situation of persons in Tunis, and more particularly with regard to their 
nationality, under the same conditions as in France. This construction is dis¬ 
puted by the British Government. 

Since, even assuming the FTcneh contention to be correct, the question 
whether ITance possesses such competence in this respect would still depend, 
as regards Cireat Britain, on the construction to be placed upon the most¬ 
favoured-nation clause mentioned under No. 3, this question is not, according 
to international law, solely a matter of domestic jurisdiction as defined above. 

The (\3urt. not having to enter into the merits of the dispute, confines itself 
to consideration of the facts set down under Nos. 1, 2, 3 and 4. 

In the opinion of the Court, these facts suffice, even when considered sepa¬ 
rately, to prove that the dispute arises out of a matter which, by international 
law, is not solely within the domestic jurisdiction of France as such jurisdic¬ 
tion is defined in this opinion. 

For these reasons: 

The Court is of opinion that the dispute referred to in the F^esolution of the 
Council of the League of Nations of October 4th, 1922, is not. by international 
law, solely a matter of domestic jurisdiction (Article 15, paragraph 8, of the 
Covenant), and therefore replies to the question submitted to it in the negative. 
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Convention on Certain Questions Relating to 
the Conflict of Nationality Laws 

Signed at The Hague, April 12, 1930^ 

179 L.N.T.S. 89; Hiulson. International Lc\:islation, V, 359 

[The High Contracting Parties: ] 

Considering that it is of importance to settle by international agreement ques¬ 
tions relating to the conflict of nationality laws; 

Being convinced that it is in the general interest of the international com¬ 
munity to secure that all its members should recognize that every person should 
have a nationality and should have one nationality only; 

Recognizing accordingly that the ideal towards which the efforts of humanity 
should be directed in this domain is the abolition of all cases both of statelessness 
and of double nationality; 

Being of opinion that, under the economic and social conditions which at 
present exist in the various countries, it is not possible to reach immediately a 
uniform solution of all the above-mentioned problems; 

Being desirous, nevertheless, as a first step toward this great achievement, 
of settling in a first attempt at progressive codification, those questions relating 
to the conflict of nationality laws on which it is possible at the present time to 
reach international agreement . . . [have agreed as follows:] 

Article /. It is for each State to determine under its own law' who arc its 
nationals. This law shall be recognized by other States in so far as it is con¬ 
sistent with international conventions, international custom, and the principles 
of law generally recognized with regard to nationality. 

Article 2. Any question as to whether a person possesses the nationality of 
a particular State shall be determined in accordance with the law of that State. 

Article JS. The High Contracting Parties agree to apply the principles and 
rules contained in the preceding articles in their relations with each other, as 
from the date of the entry into force of the present Convention. 

The inclusion of the above-mentioned principles and rules in the Convention 
shall in no way be deemed to prejudice the question whether they do or do not 
already form part of international law. 

It is understood, that in so far as any point is not covered by any of the pro¬ 
visions of the preceding articles, the existing principles and rules of international 
law shall remain in force. 


[Ed.: This C'onvention, which was signed by representatives of 37 States, entered 
into force July 1, 1937. By July 31, 1946, the following States had ratified or acceded 
to the Convention: Belgium, Brazil, Great Britain (including Burma and all parts of the 
British Empire which were not separate Members of the League of Nations), Canada, 
Australia, India, China, Monaco, The Netherlands, Norway, Poland, and Sweden. League 
of Nations Docs. 1944. V. 2 and 1946. V. L] 
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EnriOR’s Note: International Law and the Conjerring of Nationality. The 
Universal Declaration of Human Rights approved by the United Nations Gen¬ 
eral Assembly at its 3rd Session in Paris, December JO, 1948, provides in 
Article 15: “1. Everyone has the right to a nationality. 2. No one shall be arbi¬ 
trarily deprived of his nationality nor denied the right to change his nationality.” 
U.N. Doc. A/810, pp. 71, 74, Resolution 217 (HI). This Declaration “is 
not a treaty and therefore imposes no legal obligations.” U.S. Department of 
State, I.O.C\S., Ill, 20, Universal Declaration of Human Rights. Even if the 
individual's right to a nationality is conceded, it docs not follow that the indi¬ 
vidual is entitled to a particular nationality “regardless of reasonable qualifica¬ 
tions, such as his identification with a particular community through ties of 
birthplace, blood, or residence.” Jessup, A Modern Law of Nations, 72. Cf. 
U.S. v. Sc/iwimmcr (1929), 279 U.S. 644, where the Supreme Court observed 
that aliens "have no natural right to become citizens, but only that which is by 
statute conferred upon them.” Cf. also 3 C.J.S. 833. 

Nationality is defined by Hyde, II, 1064. as “the relationship between a Stale 
and an individual which is such that the former may with reason regard the 
latter as owing allegiance to itself.” Koessler, who objects to the term “alle¬ 
giance” as vague and archaic, defines nationality as “the status of belonging to 
a State for certain purposes of international Jaw.” Maximilian Koessler, “ ‘Sub¬ 
ject/ ‘Citizen,' ‘National' and ‘Permanent Allegiance.' ” 56 Yale L.J. 
(1946-47), 58, 69, 76. “The term ‘nationality' has reference to the position 
of a natural person from the standpoint of international law'. Every person 
permanently attached to a Stale has its nationality, whatever may be his par¬ 
ticular rights and duties with regard to the State. These are dependent upon 
the constitution and laws of the State. Nationality docs not necessarily involve 
the right or privilege of exercising civil or political functions. Minor v. Hopper- 
sett (1874), 21 Wallace 162. Thus nationality has a broader meaning than 
‘citizenship,’ for which it is frequently used as a synonym.” Harvard Research 
Draft on The Law of Nationality (Richard W. Flournoy, Reporter), 23 A.J.l.L. 
(1929), Spec. No., p. 23. Cf. Dudley O. McGovncy, “Our Non-Citizen Na¬ 
tionals, Who Are They?,” 22 California L.R. (1933-34), 593-635. The U.S. 
Nationality Act of 1940, provides in sec. 101, 8 U.S.C.A., § 501: “For the 
purposes of this Act—(a) The term ‘national' means a person ow ing permanent 
allegiance to a state, (b) The term ‘national of the United States' means (1) a 
citizen of the United Slates, or (2) a person who, though not a citizen of the 
United States, owes permanent allegiance to the United States. Jt does not in¬ 
clude an alien.” 

In National Bank of E^ypt v. Austro-Hungarian Bank (1923), 3 T.A.M. 
236, 239, Annual Dii^est, 1923-24, Case No. 10, the Anglo-Austrian Mixed 
Arbitral Tribunal, holding that an Egyptian company w'as a British national 
for purposes of the Treaty of St. Germain, observed: “The Tribunal is satisfied 
that, according to principles recognized in modern international law, a member 
of a protected nation, while he is not, by reason of the protection of the domi¬ 
nant State, a citizen of the latter for the purposes of its ow n municipal law^ is, 
nevertheless, speaking generally, in regard to Foreign Powers and their citizens, 
in a position analogous to that of a citizen of the Protecting State.” By resolu¬ 
tion adopted April 23, 1923, the League of Nations Council resolved that “the 
native inhabitants of a mandated territory arc not invested with the nationality 
of the Mandatory Power by reason of the protection extended to them.” OJ., 
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1923, p. 604. See Quincy Wright, “Status of the Inhabitants of Mandated Terri¬ 
tory,'’ 18 AJ.l.L. (1924) 306-315; H. Duncan Hall, Mandates, Dependencies, 
and Trusteeship (1948) 77 ff. On the status of “protected persons," protei^es, 
and ressoriissatifs, see J. Mervyn Jones, British Nationality Law and Practice 
(1947), 5 IT., 288-299; Jackson H. Ralston, Law and Procedure of Interna¬ 
tional Tribunals, Supplement (1936), 61-64; Kahane v. Parisi and the A ustrian 
State (1929), 8 T.A.M. 943, Annual Digest, 1929-30, Case No. 131. 

Limitations Imposed by International Law. Articles 1 and 2 of the Conven¬ 
tion on Conllict of Nationality Laws signed at The Hague by thirty-seven Stales, 
April 12, 1930, may fairly be regarded as a restatement of existing principles 
of international law with reference to nationality. Sec, for example, the Reply 
of the German Ciox ernment, League of Nations. Conference for the Codification 
of International Law, Bases of Discussion, I, Nationality, 1929. V. 1, p. 13: 
“The general principle that all questions relating to the acquisition or loss of 
a specific nationality shall be governed by the laws of the Slate whose nationality 
is claimed or contested should be admitted. The application of this principle, 
however, should not go beyond the limits at which the legislation of one State 
encroaches on the sovereignty of another. For example, a State has no power, 
by means of a law or administrative act, to confer its nationality on all the in¬ 
habitants of another State or on all foreigners entering its territory. Further, if 
the State confers its nationality on the subjects of other Stales w'ithout their 
request, when the persons in question are not attached to it by any particular 
bond, as, for instance, origin, domicile or birth, the States concerned will not 
be bound to recognise such naturalisation." Compare the Reply of the United 
States Government, id., 16, that “it docs not admit that a Stale is subject to no 
limitations in conferring its nationality on individuals"; of the Briti.sh Govern¬ 
ment, id., 17, that the mere fact “that nationality falls in general within the 
domestic jurisdiction of a State does not exclude the possibility that the right 
of the Slate to use its discretion in legislating with regard to nationality may 
be re.stncted bv duties which it owes to other States”; and of the Netherlands 
Government, id., 18, Although certain Governments questioned the existence 
of any limitations upon a Stale’s right to confer its nationality, except for those 
limitations accepted by treaty, the text of Article 1 was adopted by the 1st Com¬ 
mittee by a vote of 38 to 2 and by the Conference by a vote of 40 to 1. Sec 
id.. Acts of the Conference, II, Minutes of the 1st Committee, 1930. V. 15., 
pp. 19-36, 205-9; id., I, Plenary Meetings, 1930. V. 14., pp. 38-41; id., Report 
of the 1st Committee, 1930. V. 8., pp. 2-3, which stated that although nation¬ 
ality “is primarily a matter for the municipal law of each State, it is nevertheless 
governed to a large extent by principles of international law.” Hyde, II, 1066, 
observing that the wide freedom possessed by a State to confer its nationality 
by statute “serves to obscure from view the linal lest of the reasonableness of 
the local law,” concludes: “In a broad sense international law limits the right 
of a State to impress its national character upon an individual, or to prevent 
that character from being lost or transferred.” Compare S. Rundslcin, **Die 
allgemeinen Rechtsgrundsdtze des Volkerrechts imd die Fragen der Staats- 
angehorigkeit,” 16 Zeitschrift fur Volkerrecht (1932) 15, 26 fl.; J. Mervyn 
Jones, op. cit., 12 ff.; Kocssler, toe. cit., 73 ff.; Harvard Research, loc. cit., 
24-27. 

Writing of forced naturalization, J. Mervyn Jones, op. cit., 15, observes: 
“Naturalization means the admission of an alien to the nationality of the Slate, 
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as the result of sonic voluntary act on his part and at the complete discretion 
of the State. . . . The general principle underlying naturalization is the volun¬ 
tary choice by an individual of a particular nationality. There is evidence from 
the practice of States that to impose naturalization upon individuals against 
their will either collectively or individually (unless it be a special case like that 
of annexation) is a departure from the accepted principles of international law.” 
Thus in 1886 the United States protested to Mexico against a Mexican law (cf. 
Heirs of Schrcck Claim, below, p. 474) which provided that foreigners who may 
have acquired real estate or have had children born to them within Mexico 
would be considered Mexican citizens unless they ollicially declared their 
intention to retain their nationality of origin. Secretary of Slate Bayard ob¬ 
served: “The United Slates, while claiming for aliens within its jurisdiction, 
and freely conceding to its citizens in other jurisdictions the right of expatriation, 
has always maintained that the transfer of allegiance must be by a distinctly 
voluntary act, and that the loss of citizenship cannot be imposed as a penalty 
nor a new national statute forced as a favor by one Government upon a citizen 
of another. Not only is this believed to be the generally recognized rule of inter¬ 
national law, but it is pertinent to notice that it was accepted and acted upon 
by the mixed commission under the convention of July 4, 1868, between the 
United States and Mexico. Fhe first umpire of that commission, Dr. Francis 
Lieber, held, and the commissioners subsequently followed his decision, that a 
law of Mexico declaring every purchaser of land in that country a Mexican citi¬ 
zen unless he expressed a desire not to become so, did not operate to change, 
against their will, the national status of citizens of the United States who had 
purchased land in Mexico, hut who had omitted in so doing to disclaim an in¬ 
tention to transfer their allei^iancc.” U,S. For, RcL, JSM, 723; US. For. RcL, 
1HH7, 672, 678, 681, 717, 73 1-733; Moore, Di^csi, IIL 305-307. Although 
the Mexican Government refused to discuss the validity of its forced naturaliza¬ 
tion law in 1886, the objectionable provisions were discarded in the Mexican 
nationality laws of 1934 and 1939. Provisions for the so-called automatic na¬ 
turalization of aliens who acquired real estate w'erc repealed; and becoming 
the father of a child born out of w^edlock in Mexico was to be regarded as “an 
accident in the life of men" (“«« accidente cn la vida de los homhres* ) and 
not as genuine evidence of attachment to the Mexican nation. Sec Maximilian 
Koessler, “The Reformed Mexican Nationality Law," 5 Louisiana L.R. 
(1942-44), 420, 424, 425, For the decisions of the international tribunal re¬ 
ferred to by Mr. Bayard, sec Moore, International Arbitrations, III, 2468- 
2483. See also In re Ran (1930), Annual Digest, 1931-32, Case No. 124, 
in which the German-Mexican Claims Commission, rejecting a Mexican con¬ 
tention that claimant had acquired Mexican nationality by the purchase of real 
estate in Mexico, observed that such an interpretation of the Mexican Consti¬ 
tution would be contrary to international law, w hich docs not permit such com¬ 
pulsory change of nationality. The Italian-Mcxican and Spanish-Mcxican Claims 
Commissions made similar decisions. Cf. A. H. Feller, The Mexican Claims 
Commissions, 1923-1934, 100. For protests by the United States against forced 
naturalization provisions of Peruvian, Venezuelan, and Brazilian laws, see 
Moore, Dif*est, III, 302-311. Cf. Hackworth, III, 209, IL; Hyde, II, 1088 ff. 
Compare Reply of the United States, March 16, 1929, Bases of Discussion, 
League of Nations, 1929. V. 1., pp. 145-147. For references to protests by 
France and other European States against Brazilian forced naturalization laws, 
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see 17 J.D.L (1890), 764-768 and IJlmann v. Min. Pub.. Tribunal civil de 
la Seine. 13 July 1915, 11-12 R.D.I. (1915-16), 67-84, in which a French 
court held such I'orced naturalization to be contrary to international law. For 
Brazilian decisions applvinij the laws, sec .Annual Pii’esi. 1923-24. Case No. 
131;/V/., 1929-30. C\\^c No. 141 ;/V/.. Case No. 128. 

On the nationality of corporations, see Hackworth, 111, 420 IT. and citations 
in Lautcrpacht's Oppenheim (7lh ed.), I, 585-586. 

Stoeck V. Public Trustee 
GRtAT Bruain, Chancery Division, 1921 
[19211 2 Ch. 67 

[Arguments of counsel omitted. 1 

Russell, J. The plaintilT sues the Public Trustee and the Attorney-General 
for a declaration that he was not on January 10, 1920 (the date when the 
Treaty of Peace with Germany came into force), and is not. a German national 
within the meaning of the Treaty of Peace Order, 1919, or the T realy of Peace; 
and he also asks for other relief. The object of his action is to ascertain whether 
certain property in this country—namely, (i) a sum of £2722 1 Is. 6d.; (ii) 
a balance at the bank of -£172 9s. 4d.; and (iii) some furniture in store— 
are subject to the charge created by s. 1, sub-s. XVL, of the 'IVeaty of Peace 
Order, and whether he can deal with such property without incurring the 
pains and penalties prescribed by sub-s. XVI!. of the same section. The Treaty 
of Peace Order provides that ss. 111., IV., V., VI. and VII. of Part X. of the 
Treaty of Peace shall have full force and effect as law. By virtue of the Treaty 
of Peace Act, 1919, the Treaty of Peace Order has cfTecl as if enacted in that 
Act. In the result, therefore, the Treaty of Peace Order and the above- 
mentioned sections of the Treaty of Peace form part of the municipal law of this 
country. I mention this at the outset, because a suggestion was made by the 
Solicitor-General that the Court should be reluctant to construe, and indeed 
should in the exercise of some discretion refrain from construing, an interna¬ 
tional document such as the Treaty of Peace, executed between high contracting 
parties and capable of alteration or interpretation at their hands. I do not ap¬ 
preciate this contention. 1 apprehend it is the right of a litigant to assert before 
the Courts of this country, and the duty of those Courts to adjudicate upon, 
claims founded upon a consideration of the municipal law of this country, and 
not the less so because the law involved has been derived from, and has been 
enacted for the purpose of giving effect to, certain provisions of a document of 
an international character. 

The relevant personal history of the plaintilT is as follows: He was born in 
1872 at Krcuznach in Rhenish Prussia, In October, 1895, he left Prussia and 
went to reside in Belgium. On June 26, 1896, he obtained his discharge from 
Prussian nationality. He never subsequently applied for, or obtained, the na¬ 
tionality of any German state. In November, 1896, he came to England, and 
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made this country his permanent home. He was never naturalized here. In May, 
1916, he was interned. In 1918 he was deported to Holland; thence he went to 
Germany and has resided there ever since. He was the owner of 3600 shares 
in a limited company, and in regard to those shares the Board of Trade pro¬ 
posed in 1916 to make a vesting order. He objected on the ground that he was 
not an enemy subject within the Trading with the Enemy Amendment Act, 
1916. The mailer was compromised by an agreement under which the shares 
were to be transferred to the Public Trustee as trustee for him; they were to 
be sold and the proceeds paid to his banking account in London. They were 
sold, but before the proceeds (£.2722 1 Is. 6d.) had been paid to the bank he 
had been sent to Holland and had gone to live in Germany. He thereby became 
an enemy within the Trading with the Enemy Amendment Act, 1916, and ac¬ 
cordingly an order was made, and properly made, under that Act by the Board 
of Trade vesting the proceeds of sale in the Public Trustee as custodian. So 
far as this sum of £2722 1 Is. 6d. is concerned this action must fail, because 
(as was conceded at the trial) that sum is now held by the custodian subject, 
and subject only, to the provisions of s. 5, sub-s. 1. of the Trading with the 
Enemy Amendment Act, 1914. There remain, however, the bank balance and 
the furniture which are the plainlitTs property, subject or not (as the case may 
be) to the charge created by the Treaty of Peace Order. . . . 

The relevant question affecting the plaintiff is this: Is his property here 
property belonging to a German national and, therefore, property which is 
charged by the Treaty of Peace Order, and which he may not deal with except 
w ith the consent of the custodian or at the risk of fine and imprisonment? In 
other words, was the plaintiff on January 10, 1920, a German national? 

The plainlilf alleges and contends, first, that he has ever since 1896 been 
completely divested of Prussian nationality and German nationality; secondly, 
that he has never acquired any other nationality; thirdly, that he is in the condi¬ 
tion of a stateless person; fourthly, that he was not on January 10, 1920. a Ger¬ 
man national; and fifthly, that his property here is, therefore, not subject to 
the charge created by the Treaty of Peace Order. The defendant alleges and 
contends, first, that noiwuthstanding the piainlilf's discharge in 1896, he either 
retained some remnant or shred of Prussian or German nationality, or had 
not lost such nationality for all purposes; secondly, that the condition of a state¬ 
less person is one not recognized by law, international or municipal; thirdly, 
that the words ‘German nationar’ in the Treaty of Peace, and incorporated 
therefrom into the Treaty of Peace Order, mean or include a German national 
according to English law; fourthly, that, English hnv not recognizing the condi¬ 
tion of a stateless person, the plaintiff would be a German national according to 
English law; fifthly, that he was such a German national on January 10, 1920; 
and sixthly, that his property here is, therefore, subject to the charge created by 
the Treaty of Peace Order. . . . 

The question for me to decide in this connection is w hether the plaintiff on 
the evidence before me has satisfied me that he has lost his German nationality 
for all purposes. Two German lawyers were called before me. Dr. Goldschmidt 
and Dr. Baerwald; and 1 will now read their evidence upon this point. No 
evidence was called by the defendants. Dr. Goldschmidt said, ‘‘I am familiar 
with German law. I have seen a copy of the plaintiff's discharge of June 26, 
1896. By this document Stocck has absolutely lost his German nationality. He 
is discharged from his Prussian nationality and thereby he loses his imperial 
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nationality. According to German law, having lost his German nationality and 
not having acquired any other, he would be regarded as stateless. On the hand¬ 
ing out of the document of discharge Slocck lost his German nationality for all 
purposes. He would then owe no duty or obligation to the German government 
or the German nation . . 

This evidence satisfies me that the plaintiff has lost his German nationality 
for all purposes. It is not suggested that he has acquired any other nationality. 
If then such a condition is possible in law the plaintitf is a person of no nation¬ 
ality; he is a stateless person. Is such a condition possible in law? So far as inter¬ 
national law is concerned, opinions appear to diller. . . . After all the question 
of what state a person belongs to must ultimatel) be decided by the municipal 
law of the state to which he claims to belong or to which it is alleged that he 
belongs; and, if no state e.xists according to the municipal law of which a given 
individual is its national, it is difiicult to see to what state he can belong, how' 
he can be other than a stateless person, or w'hy an international lawyer or any 
one else should close his eyes to such a possibility. 

How does the matter stand as regards German municipal law? It is clear 
on the evidence before me that Cierman municipal law recognizes the condition 
of a stateless person. Sect. 1 of the Military Law' of 1913 (in substituting a new 
s. 11 under the old law) specifically imposes the burden of military service on 
stateless persons who reside in Germany or a protectorate. A treaty betw'cen 
Germany and Denmark was referred to where the expression stuatcnlos ap¬ 
pears. In Germany stateless persons must give security for costs in litigation 
because no country signed on their behalf a certain Hague Convention of 1896. 
The position of a stateless person is recognized in art. 29 of the German Intro¬ 
ductory Statute, 1896, Finally the plaintitf produced an olficial paper of identity 
relating to himself and issued by the German police, in which he is described 
as staatenlos or “stateless.'’ 

How docs the matter stand in regard to English municipal law? No authority 
dealing with the matter was produced to me, beyond the following passage in 
the judgment of Phillimore, L.J., in Ex parte Wehcr 11916] 1 K.B. 283: “1 
have not been able to find nor have we been furnished wath any decision as to 
the case of a man who says that he is of no nationality. Modern national legisla¬ 
tion has allowed persons to procure nationality in countries which arc not the 
countries of their nationality of origin; but it is going a step further to say that 
any country has recognized that a man can shake olf his position as a national 
of the country in which he was born without acquiring the duties and responsi¬ 
bilities of a national of some other country. This applicant might long ago have 
procured nationalization in this country. He has not done so, and, as at present 
advised, I think that he must be taken as far as this country is concerned, to 
be still retaining his nationality of origin.” It will be observed that Phillimore, 
L.J., gives no authority for his statement. In the House of Lords the point was 
specifically kept open. . . . The dearth of direct authority in English law upon 
this point is not to be wondered at. In truth the question of statelessness can 
have seldom arisen as an important or practical question. The division into 
subjects and aliens is clear and sufficient for the ordinary purposes of the 
common law; and the stateless person would be one of the aliens. But the present 
case has raised the question, and, upon consideration of the arguments addressed 
to me and the statutory enactments before referred to, I hold that the condition 
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of a stateless person is not a condition unrecognized by the municipal law of this 
country. 

There remains for consideration the contention that the words “German 
national” in the Treaty of Peace Order, and s. iv. of Part X. of the Treaty of 
Peace, mean or include a German national according to English law. I confess 
1 have dilTicully in following this. Whether a person is a national of a country 
must be determined by the municipal law of that country. Upon this I think all 
text writers are agreed. It would be strange were it otherwise. How could the 
municipal law' of England determine that a person is a national of Germany? 
It might determine that for the purposes of English municipal law a person 
shall be deemed to be a national of Germany, or shall be treated as if he were 
a national of Germany; but that w'ould not constitute him a national of Ger¬ 
many. if he were not such according to the municipal law of (jcrmany. In truth 
there is not and cannot be such an individual as a German national according 
to English law; and there could be no justification for interpreting or expanding 
the words “German national” in the manner suggested. 

In the result the plaintilf is entitled to the following declaration w hich I make 
accordingly: Declare that the plaintiff was not on January 10, 1920, a German 
national within the meaning of the Treaty of Peace Order, 1919, or . . . of 
the Treaty of Peace . . . 


Editor’s Non:: Statelessness. Consult A Study of Statelessness ( 1949), LJ.N. 
Doc. E/I 112 and addenda. The right of each Stale, subject to the limitations 
of international law, to determine who arc its nationals unavoidably permits 
the existence of statelessness for certain persons until such time as, by interna¬ 
tional agreement. Stales eliminate that possibility. C/. Observations of Sir Cecil 
Hurst, Anniiaire de r Inst it at de Droit International, 1927, I, 52; Erwin 
Locwenfeld, “Status of Stateless Persons,” 27 Transactions, Grotius Societv 
(1942), 59-112; Paul Abel, “Denaturalization,” 6 Modern L.R. (1942-43), 
57-“6S; Calheryn Seckler-Hudson, Statelessness: With Special Reference to the 
United States (1934) and works there cited: Lautcrpachl’s Oppenheim (7lh 
cd.), I, 610-615; J. P. A. Fran^'ois, Le Prohienie des Apatrides, 53 Hague 
Recaeil ( 1935), 2S7 IT.; Sigismund Gargas, Die Staatenlosen, VII Bibliotheca 
Visseriana (192(S), 1-130; Marc Vichniac, Le Statut des Apatrides, 43 Hague 
Recaeil (1933), 114-246; same, Le^al Status of Stateless Persons (1945). 
Prior to the First World War the number of stateless persons in a particular 
country was relatively small and the ability of persons to cross frontiers without 
passports or visas and to remain unmolc.sted in countries of sojourn rendered 
the problem of statelessness of relatively slight international interest. Cf. Arnold 
Raestad. Annaaire de I'lnstitat de Droit International, 1936, 1, 10 IT. However, 
the mass-denationalization measures applied by Soviet, Fascist or Nazi regimes 
for political or racial reasons created seriously large groups of stateless persons 
and stimulated international efforts to improve the legal status of stateless per¬ 
sons and to eliminate automatic statelessness caused by conflict of nationality 
laws. See Raestad, Statat Jaridiqae des Apatrides ct des Refu^ies, loc\ cit,, I, 
1-109; discussion by the Institat, id., II, 91-174 and resolution adopted April 
24,1936, id., 292-299; Lowenfeld, lor. cit., 59-112, with Annex of documents; 
Abel, loc. ciL; Louise W. Holborn, “The Legal Status of Political Refugees, 
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1920-1938;' 32 AJ.LL, (1938), 680-703; J. P. A. Francois, loc. at., 288- 
376; Sir John Hope Simpson, The Refugee Problem (1939): R. Yewdall Jen¬ 
nings, “Some International Law Aspects of the Refugee Oueslion,” 1939 
98-114; Arthur K. Kuhn, “International Measures for the Relief of 
Stateless Persons," 30 A.J.I.L. (1936), 495-499. Consult also League of Na¬ 
tions documentation under classification XII B and XIII. For the origin of the 
International Refugee Organization and the text of its Constitution sec U.N. 
Yearbook, 1946-47, 80,^-820. For United Nations proposals to eliminate 
statelessness, see A Study of Statelessness, cited, and U.N. Year Books. Sec 
also U.N. Docs. A ConF. 2/ for the Geneva Conference on the Status of 
Refugees and Stateless Persons, 1951. 

United Stales (Flutic Cases) v. Venezuela 
Unitld Statls-Vfnfzufla, Claims Arbitration, 1903 

Ralston, Vetieziiclan Arbitrations of 1903. 38 


[Elias Assad Flutie and his wife Emilia, both born in Syria, claimed American 
citizenship based upon his naturalization in the United States on July 2, 1900. 
Their claims against Venezuela were based upon charges of illegal acts, viz., 
“forced loans, destruction of property, false arrests, and ill treatment in con¬ 
nection therewith, received partially at the hands of the |Venezuelan! Govern¬ 
ment officials and troops, and partially at the hands of the insurgents."! 

Bainbridgf, Commissioner (for the Commission) . . . Article I of the 
protocol constituting this Commission confers jurisdiction over “all claims 
owned by citizens of the United States of America against the Republic of 
Venezuela which have not been settled by diplomatic agreement or by arbi¬ 
tration, betw'^een the two Governments." 

This Commission has no jurisdiction over any claims other than those owned 
by citizens of the United States of America. The American citizenship of a 
claimant must be satisfactorily e.stablished as a primary requisite to the examina¬ 
tion and decision of his claim. Hence the Commission, as the sole judge of its 
jurisdiction, must in each case determine for itself the question of such citizen¬ 
ship upon the evidence submitted in that behalf. 

The citizenship of claimants is as fully a question of judicial determination for 
the Commission in respect to the relevancy and weight of the evidence and the 
rules of jurisprudence by which it is to be determined as any other question 
presented to this Tribunal, subject only to the provisions of Article II of the 
protocol that the commissioners, or umpire, as the case may be, shall investigate 
and decide claims upon such evidence or information only as shall be furnished 
by or on behalf of the respective Governments. 

The jurisdiction of the Commission over both of these claims depends upon 
the American citizenship of Elias A. Flutie. The evidence of Flutie’s citizenship 
in each case is a copy of the record of his naturalization on July 2, 1900, in the 
district court of the United States for the eastern district of New York. The 
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record recites that Flutie had produced to the court such evidence and made 
such declaration and renunciation as are required by the naturalization laws 
of the United States, and that he was accordingly admitted to be a citizen thereof. 

This certificate of naturalization, as the record of a judgment of a high court, 
is prima jade evidence that Elias A. Flutie is a citizen of the United States. It is 
not, however, conclusive upon the United Slates, or upon this lYibunal. . . , 

The functions and authority of an international court of arbitration arc clearly 
expressed by Mr. Evarts, Secretary of Slate, in a communication relative to the 
United Slates and Spanish Commission of 1871, which Mr. Evarts declared to be 

an independent judicial tribunal possessed of all the powers and endowed with all 
the properties which should distinguish a court of high international jurisdiction, 
alike competent, in the jurisdiction conferred upon it, to bring under judgment the 
decisions of the local courts of both nations, and beyond the competence of either 
Government to interfere with, direct or obstruct its deliberations. Moore, Interna- 
tional Arbitrations, III, 2599. 

He says, furthermore, that the tribunal had authority “to fix, not only the 
general scope of evidence and argument it will entertain in the discussion both 
of the merits of each claim and of the claimant’s American citizenship, but to 
pass upon every oiler of evidence bearing upon cither issue that may be made 
before it.”261)0. 

In Medina's Case, decided by the United States and Costa Rican Commission 
of I860, Bertinatti, umpire, says: 

An act of naturalization, be it made by a judge cx parte in the exercise of his 
volnntario jnrisdictio, or be it the result of a decree of a king bearing an administra¬ 
tive character; in either case its value, on the point of evidence, before an inter¬ 
national commission, can only be that of an element of proof, subject to be exam¬ 
ined according to the principle locus re^it actum, both intrinsically and extrin- 
sically, in order to be admitted or rejected according to the general principles in 
such a matter. . . . 

The certificates exhibited by them (the claimants) being made in due form, have 
for themselves the presumption of truth; but when it becomes evident that the 
statements therein contained are incorrect, the prc.sumption of truth mu.st yield to 
truth itself. Id., Ill, 2587. 

Whatever may be the conclusive force of judgments of naturalization under 
the municipal law's of the country in which they arc granted, international 
tribunals, such as this Commission, have claimed and exercised the right to de¬ 
termine for themselves the citizenship of claimants from all the facts presented. 
Medina's Case, supra; Laurent's Case, Moore's A rhitrations. III, 2671; Lizardi's 
Case, id., 2589; Kuhna^iel's Case, id., 2647; A n^artea's Case, id., 2621; Criado's 
Case, id., 2624. 

The present Commission is charged with the duty of examining and deciding 
all claims owned by citizens of the United Slates against the Republic of 
Venezuela. It is absolutely essential to its jurisdiction over any claim presented 
to it to determine at the out.set the American citizenship of the claimant. And 
the fact of such citizenship, like any other fact must be proved to the satisfaction 
of the Commission or jurisdiction must be held wanting. 

Notwithstanding the certificates of naturalization introduced in evidence here, 
the Commission is not satisfied that Elias Assad Flutie is a citizen of the United 
States, or that it has under the protocol any jurisdiction over these two claims. 
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Section 2170 of the Revised Statutes of the United States provides that “no 
alien shall be admitted to become a citizen who has not for the continued term 
of five years next preceding his admission resided within the United States.” 

This law is not construed to require the uninterrupted presence within the 
United States of the candidate for citizenship during the entire probationary 
period. Transient absence for pleasure or business w'ilh the intention of return¬ 
ing does not interrupt the statutory period or preclude a lawful naturalization 
at the expiration thereof. But the law does require the candidate to “reside” 
within the United States for the continued term of five years next preceding 
his admission. 

No alien who is domiciled in a foreign country immediately prior to and at 
the time he applies to be admitted to citizenship can be lawfully naturalized a 
citizen of the United States. 

Domicile is residence at a particular place accompanied with an intention 
to remain there; it is a residence accepted as a final abode. (Webster.) Domicile 
in Venezuela during a certain period precludes for the same period residence in 
the United States within the meaning and intent of the statutes of naturalization. 

A man’s domicile, as involving intent, is often difficult of ascertainment. But 
publicists and courts regard certain criteria as establishing the fact. . . . 

Flutie claims that for several years prior to July 2, 1900, he resided in 
the United States, and that subsequent to about 1899 he made frequent trips 
to Venezuela to visit his family for greater or less periods and to supervise the 
management of his business, returning each time to his home in Brooklyn. 

The Commission is satisfied from all the evidence before it in these cases 
that the reverse is true; that Flutie resided in Venezuela from at least the 
fall of 1895 up to July or August, 1899, at or near Carupano, and after that 
time at Yrapa; that he may have made trips to the United States, and undoubt¬ 
edly did make one there shortly before July 2, 1900, returning to his home 
and family and business in Venezuela shortly afterwards, that is to say, in 
August, 1900; from w'hich time there is neither allegation nor proof in the 
record nor any fair implication therefrom that he ever intended voluntarily 
to return to the United .States. . , . 

The evidence presented in these cases convinces the Commission that Elias 
A. Flutie did not “reside” in the United States for the continued term of five 
years nor any considerable portion thereof prior to the 2d day of July, 1900; 
that the facts necessary to give the court juri.sdiction did not exist, and therefore 
that the certificate of naturalization was improperly granted. 

It follows that these claimants have no standing before the Commission as 
citizens of the United States, and their claims are therefore dismissed for want 
of jurisdiction, without prejudice, however, to their presentation in a proper 
forum. 
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Great Britain (R. J. Lynch Claim) v. Mexico 
British-Mi-xican Claims Commission, 1929 
Dicixiom and Opinions of Commissioners (193J), 20 

>4^44 4“ ♦ 4--f 44--f 4- 

[By The Commission: Zimmerman, Artemus Jones] 1. In this case the 
respondent Government have lodged a demurrer to the claimant's memorial 
on the ground that it fails to establish the British nationality of the claimant 
in accordance with Rule 10, paragraph (a), of our Rules of Procedure. Ac¬ 
cording to the terms of that rule, every claimant must, as a condition prece¬ 
dent to the consideration of his claim, give proof of his British nationality in 
the memorial. 

The British Agent relics upon two documents in support of the memorial. 
The first is a certificate of consular registration, delivered on the 25th of May, 
1916, by the British Vice-Consul at Tampico, slating that the claimant was 
duly registered in the register of British subjects of the British Consulate- 
General of Mexico. The second document (which was delivered after the 
memorial was printed) is a baptismal certificate to the effect that the claimant 
was baptised at St. Mary's Cathedral in Capetown, Cape Colony, on the 21st 
June, 1868. 

The submission of the Mexican Agent is that these documents, taken either 
singly or in combination, do not amount to sufficient proof of the claimant's 
nationality within the meaning of Rule 10, paragraph (a). 

The British Agent contends, on the other hand, that the consular certificate 
is sufficient to establish prima facie evidence of the claimant's British nation¬ 
ality and that the second document is strong corroboration of the statements 
contained in the first. 

The question which the Commissioners have to decide is which of the two 
contentions is right. 

2. The question whether a consular certificate constitutes proof of nation¬ 
ality is not a new problem. From the dale when international commissions 
were first established right up to the present lime, the question has engaged 
the attention of these tribunals from time to time. Respondent Governments 
have often contested the point that consular certificates afford sufficient proof 
of nationality. Sometimes the question has been decided in the affirmative and 
at other limes in the negative. Various decisions were relied upon by both 
Agents in the course of the argument, and in a recent decision of the Mcxican- 
Gcrman Claims Commission (Memoria de Lahores de la Secretaria de Re- 
laciones Exteriores de asosto de 1926 a julio de 1927, pdgina 221-235) the 
conflicting authorities are reviewed at some length. It is common ground be¬ 
tween both sides in this case that the point has been decided in different ways. 

The fact that so many international commissions have failed to agree in 
the matter points to one conclusion, namely, that international jurisprudence 
has not yet established any firm criterion whereby the problem can be deter- 
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mined. Neither in the actual decisions of the Commissions nor in the practice 
observed by such bodies can one find any universally accepted rule upon the 
point. It is quite clear that any enactment on the part of the British Legis¬ 
lature on the subject of nationality is not enough and is certainly not binding 
on this Commission. It is equally clear that the same observation applies to 
any enactment on the part of the Mexican Legislature. In these circumstances 
the Commission is of opinion that they must consider themselves free in each 
case to form their own independent judgment on the evidence placed before 
them. In other words, the Commissioners must attach such weight to the docu¬ 
ments as appears to them to be just and fair in the particular circumstances 
of each case. 

3. In the course of the discussion between the Agents of the respective Gov¬ 
ernments a general proposition was advanced to the efiecl that nationality is 
an issue of fact which admits of the same degree of proof as any physical fact, 
such as birth or death, and that it ought to be proved in the same way. This 
view, in the judgment of the Commission, is erroneous. A man's nationality 
forms a continuing state of things and not a physical fact which occurs at a 
particular moment. A man's nationality is a continuing legal relationship be¬ 
tween the sovereign State on the one hand and the citizen on the other. The 
fundamental basis of a man’s nationality is his membership of an independ¬ 
ent political community. This legal relationship involves rights and corre¬ 
sponding duties upon both—on the part of the citizen no less than on the 
part of the State. If the citizen leaves the territory of this sovereign State and 
goes to live in another country, the duties and rights which his nationality 
involves do not cease to exist, although such rights and duties may change 
in their extent and character. A man’s nationality is not necessarily the same 
from his birth to his death. He may according to circumstances lose his na¬ 
tionality in the course of his life. He may elect to become a citizen of another 
sovereign State. Moreover, the country into which he has moved may, by its 
domestic laws, impose upon him the nationality of the new country and in 
this way a state of dual nationality may be created. 

These considerations show clearly that it would be impossible for any in¬ 
ternational commission to obtain evidence of nationality amounting to certi¬ 
tude unless a man’s life outside the State to which he belongs is to be traced 
from day to day. Such conclusive proof is impossible and would be nothing 
less than prohatio diahoUca. All that an international commission can reason¬ 
ably require in the way of proof of nationality is prima facie evidence suffi¬ 
cient to satisfy the Commissioners and to raise the presumption of nationality, 
leaving it open to the respondent State to rebut the presumption by producing 
evidence to show that the claimant has lost his nationality through his own 
act or some other cause. In the same way the respondent State may show 
that the citizen’s first nationality has come into conflict with its domestic 
laws and that the position has arisen which is described as dual nationality. 

4. A consular certificate is a formal acknowledgment by the agent of a 
sovereign State that the legal relationship of nationality subsists between that 
State and the subject of the certificate. A Consul is an official agent working 
under the control of his Government and responsible to that Government. He 
is as a rule in permanent touch with the colony of his compatriots who live in 
the country to which he is designed, and he is, by virtue of his post as Consul, 
in a position to make inquiries with respect to the origin and antecedents of 
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any compatriot whom he registers. He knows full well that the registration of 
a compatriot entitled to all the rights of citizenship is a step which imposes 
serious obligations upon the State which he serves. That circumstance in itself 
is an inducement to him to sec that the registration must be attended to with 
great care and attention. 

It is, of course, conceivable that the inclusion of a man's name in the con¬ 
sular register may be made carelessly or erroneously or under circumstances 
which later may give rise to serious doubts. It is no less true that consular 
registration docs not in any way solve the problem of dual citizenship. In such 
circumstances as those, a consular certificate cannot be considered as absolute 
proof of nationality, and it will be competent for the agent of the respondent 
State to produce evidence in rebuttal. But when, as in this case, nothing is 
alleged which raises the slightest doubt as to the accuracy or bona fides of the 
entries in the register, a consular certificate ought to be accepted as prima 
facie evidence which docs not in any way lose its force from the general ob¬ 
jections taken by the respondent Government. 

A consular certificate, originating as it does at a more recent date than a 
birth certificate, may even possess greater evidential value. 

5. With regard to the baptismal certificate, it was signed by a Roman Catho¬ 
lic priest and shows that Robert John Lynch, born on the 9th June, 1868, was 
baptised on the 21st June, 1868, in St. Mary’s Cathedral, Capetown. In the 
judgment of the Commission, this is still further proof to show that Robert 
John Lynch was of British nationality. The original certificate has been pro¬ 
duced, and in the opinion of the Commission must be accepted as an authentic 
and genuine document. In view of the date of compulsory birth registration in 
England, it can be safely assumed that compulsory registration of births was 
not in existence in Cape Colony in 1868. A baptismal register established both 
the date of birth and the place and date of baptism. The objection was taken 
on the part of the respondent Government that the most essential fact on 
the question of nationality was the place of birth, and that the best evidence 
of the place of birth was not a baptismal certificate. This objection, how'ever, 
carries little or no weight in view of the circumstances that the geographical 
location of Capetown and the state of the means of communication in 1868 
render it extremely unlikely that a child baptised in Capetown on the 21 si 
June could have been born on the 9th June in any Country other than Cape 
Colony. 

6. On these various grounds the Commission rules that the claimant's 
nationality has been established and that the demurrer must be overruled. 

The Mexican Commissioner [Benito Flores] does not agree with this judg¬ 
ment and expresses a dissenting view.^ 


Editor’s Note: Conclusiveness of a National Determination of Nationality. 
The principle of Article 2 of the Hague Convention on Conflict of Nationality 
Laws, above, was widely approved at the Codification Conference. C/., Minutes 
of the 1st Committee, 1930. V. 15, pp. 19-36, 205-210; Bases of Discussion, 
1929. V. 1, pp. 13-20. Following Stoeck v. Public Trustee, above, the British 

^ [Ed.: Dr. Flores* opinion omitted here. Contrast this decision with the Carlos Klemp 
Claim before the German-Mexican Mixed Claims Commission, reprinted in 24 AJ,I,L. 
(1930), 610. Cf. also A. H. Feller, The Mexican Claims Commissions (1935), 274.] 
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Chancery Division held. In re Chamberlain s Settlement, [ 1921 ] 2 Ch. 533, that 
whether a person had become a German national must be decided exclusively 
according to German law, even though the person violated his owm law by be¬ 
coming an enemy subject in time of war and might therefore also have retained 
his British nationality. Cf., Jones, op. cit., 19, 187, 201, and The Kin}* v. The 
Home Secretary, ex parte L., [19451 1 K.B. 7. In Rajdbcr}^ v. Lewi (1927), 
Annual Digest, 1927-28, Case No. 209, the Supreme Court of Poland held that 
"plaintiff, who had been deprived under Soviet law of Soviet nationality, could 
not be considered a Soviet national by other States, least of all by States (such 
as Poland) which had recognized de jure the Soviet Republic.'’ Cf. Award of 
Kaeckenbeeck, Arbitrator, Germany v. Poland, Interpretation of Minorities 
Treaty on Acquisition of Polish Nationality (1924), Reports of International 
Arbitral Awards, L 401 (United Nations, 1948. V.2): Annual Digest 1923-24, 
Case No. 117; Kahane v, Parisi and the Austrian State (1929), 8 T.A.M., 943, 
A nnual Digest, 1929-30, Case No. 131. 

The conclusiveness upon other States of a national determination of national¬ 
ity has been frequently asserted. Cf. Secretary of State Fish, February 13, 
1872, Moore, Digest, 111, 513: "The question of the validity of naturalization 
in the United States cannot be determined ex parte by a foreign government, 
but should be presented to the government of the United States.'’ Sec also 
Moore, Digest, III, 513-516; Hyde, II, 1130; Borchard, Diplomatic Protec¬ 
tion of Citiz.ens Abroad, 486, 517, 521; Harvard Research, loc. cit., 59; D.S. 
Bull., XXII, No. 559 (March 20, 1950), 433-441, in which the De¬ 
partment observed: "This Government cannot accept the assertion of the 
Soviet Government that it has the right to pass upon the American citizenship 
status of persons recognized by this Government to be American citizens.” 
International tribunals, however, have frequently exercised the right to de¬ 
termine for themselves the validity of a particular claim to nationality. See the 
Fliitie Cases, above; Medina's Case, Moore, International Arbitrations, III, 
2583; Lizardi's Case, id., 2589; Ortega's Case, id., 2592. Controversies having 
arisen between the United States and Spain over the right of the Spanish Claims 
Commission of 1871 to determine the validity of claims to American national¬ 
ity in the Dominguez and Buzzi Cases, the two arbitrators agreed on December 
14, 1882, as follows: 

When an allegation of naturalization is traversed and the allegation is estab¬ 
lished prima facie by the production of a certificate of naturalization, or by other 
competent and sufficient proof, the allegation can only be impeached by showing 
that the court which granted the judgment of naturalization was without jurisdic¬ 
tion, or by showing, in conformity with the adjudications of the courts of the 
United States on similar matters, that fraud, consisting of intentional and dishonest 
misrepresentation or suppression of material facts by the party obtaining the judg¬ 
ment, was practiced upon it, or that the naturalization was granted in violation of a 
treaty stipulation or of a rule of international law; and that naturalization invests 
the individual with the rights of a citizen of his adopted country in the country of 
origin or elsewhere not less than in the country of adoption. Id., 2621. 

See id., 2593-2621, and subsequent decisions in cases of Angarica, Criado, 
and others, id., 2621-2655. See Moore, Digest. Ill, 501-513; Borchard, op. 
cit,^ 486-487, 522-526; Hyde, II, 1082-1086, 1129-1131; Harvard Research, 
loc. cit., 58-60. 

Proof of Nationality. On proof of nationality, consult also Durward Sandifer, 
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Evidence Before International Tribunals (1939), 148-156; Moore, Diftest, III, 
492-517; Moore, International Arbitrations, 2531 IT., 2583-2655; Hack- 
worth, HI, 346 ff., 436 If.; Feller, op. cit., 271 ff.; Hyde, II, 1083 IT.; Annual 
Diftests, passim; Ralston, Law and Procedure of International Tribunals 
(1926), 173-179; id.. Supplement (1936), 81-84; Germany (Carlos Klemp 
Claim) V. Mexico (1927), 24 AJ.I.L. (1930), 610; Ruiz v. U.S. (1905), 
Fuller’s Report of the Spanish Treaty Claims Commission, 110. 

II. ACQUISITION OF NATIONALITY AT BIRTH 


Unilcd Stales (Heirs of Schreck Claim) v. Mexico 

Unitkd Staies-Mexican Claims Commission (Under the 
Convention of July 4, 1868), 1874 

Moore, /ntcrnational Arbitrations , 111, 2450 

The children of Henry Stevens Schrcck, a naturalized citizen of the United 
Stales, claimed, as his heirs, damages from Mexico for the seizure and sale in 
that country, in 1866, of certain goods belonging to the estate of their father, 
who died at Matamoras in 1862. It seemed that the children were all born 
in Mexico. The umpire [Sir Edward Thornton] decided: 

As children of a naturalized citizen of the United States, they [the heirs and 
claimants] may be considered to be citizens of the United States in the United States 
and in every other country except the country of their birth; hut the fad of their 
being born in the republic of Mexico gives to the government of that country the 
right to claim them in Mexico as citizens of that republic. The umpire is therefore 
of opinion that as against Mexico the heirs of Henry .Stevens Schreck, being bom 
in that republic, have no standing before the mixed commission and cannot claim, 
as citizens of the United States, against the country of their birth. . . . 

It appears that the foregoing opinion was written at sea June 30, 1874. When 
it was filed, Mr. [Joseph Hubley] Ashton, agent and counsel for the United 
States, filed the following motion for a rehearing: 

The undersigned respectfully moves the umpire to grant a rehearing of this case; 
and in support of this motion he de.sires to submit the following observations: 

The undersigned is convinced the umpire is in error in deciding that the children 
of Henry S. Schreck, though they were born in Mexico, are citizens of the Mexican 
Republic. 

The undersigned understands that, by the municipal law of Mexico, persons born 
within the Mexican Republic arc not natural-born Mexicans unless their fathers 
before them were Mexicans. 

Persons of foreign parentage, in other words, born within the territory and juris¬ 
diction of the Mexican Republic, arc not by its law deemed to possess the character 
of natural-born Mexicans. 

The Constitutional Code of December 30, 1836, the decree of Santa Anna of 
January 30, 1854, and the constitution of 1857 are all explicit upon this subject. 
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The law of 1836, Art. 1, provides: 

“They are Mexicans: 

“1st. Those born in the territory of the republic of a Mexican father, cither by 
birth or by naturalization.” . . . 

The constitution of 1857, tit. I, sec. II, art. 30, provides: 

“They are Mexicans: 

“I. Who are born within, or without, the republic, of Mexican fathers. 

“II. Strangers that are naturalized in conformity with the laws of the federation. 

“III. Strangers who acquire real estate in the republic, or have Mexican chil¬ 
dren: Provided, always, they do not nianifc.st their resolution to preserve their 
nationality.” 

There would seem, therefore, to be no doubt that, as Henry S. Schreck was a 
citizen of the United States, his children, though born in the jurisdiction of Mexico, 
were not by origin citizens of that republic. 

Were they citizens of the United States? 

This is answered by the act of Congress of February 10, 1855, which provides 
“that persons heretofore born, or hereafter to be born, out of the limits and juris¬ 
diction of the United States, whose fathers were or shall be at the time of their birth 
citizens of the United Slates, shall be deemed and considered and arc hereby de¬ 
clared to be citizens of the United States.” (10 Statutes at Large, 604.) . . . 

The undersigned apprehends that the Mexican law in rejecting the principle, 
purely of feudal origin, of determining nationality by locality of birth, and not by 
descent, which prevails in the common law of England, and which . . . was inher¬ 
ited, rather than adopted, by the United States, is in harmony with the general law 
of the States of Continental Europe . . . 

The Code Napoleon eradicated this feudal rule [/m5 soli] from the law' of France; 

, . . the general rule throughout the European States is that the nationality of the 
child follows that of the parents, the place of birth being immaterial. 

ITic American statute of 1855, and the British statute of 4 Geo. II. c. 21, have 
adopted the “reg/e Europienne* of deriving nationality from the character of the 
father, in the case of children of American citizens and British subjects born 
abroad. . . , 

As respects the claimants in the present case, the heirs of Schreck, there is no 
shadow or shade of double allegiance, in the condition of the Mexican code, which 
regards them, we observe, as foreigners in the Mexican Republic. 

The undersigned accordingly requests the umpire to review his decision of this 
case, and to hold that the heirs of Henry .Stevens Schreck, though born in Mexico, 
are not citizens of that republic, and, as citizens of the United States, by virtue of 
the nationality of their father, are entitled to present their present claim before this 
commission. 

The umpire, September 30, 1874, made an award in favor of the heirs of 
Henry Stevens Schreck to the amount of $24,625.45. 

[Ed.; The Mexican Law of May 28, 1886, concerning Alienship and Naturalization, 
interpreted these words as follows: “Art. 1. The following are Mexicans: . . . (11) 
Aliens having children born in Mexico, provided they do not prefer to retain their alien 
character. . . .“ Translation from R. W. Flournoy and M. O. Hudson, A Collection of 
Nationality Laws Of Various Countries, etc. (1929), 427-428.] 
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United States, Nationality Act of 1940, as Amended 

54 Stat. 1137 

Sec. 101 [8 U.S.C.A., § 501]. For the purposes of this Act— 

(a) The term “national” means a person owing permanent allegiance to a 
state. 

(b) The term “national of the United States” means (1) a citizen of the 
United Slates, or (2) a person who, though not a citizen of the United States, 
owes permanent allegiance to the United States. It does not include an alien. 

(c) The term “naturalization” means the conferring of nationality of a state 
upon a person after birth. 

(d) The term “United States” when used in a geographical scn.se means 
the continental United States, Alaska, Hawaii, Puerto Rico, and the Virgin 
islands of the United States. 

(c) The term “outlying possessions” means all territory, other than as 
specified in subsection (d), over which the United States exercises rights of 
sovereignty, except the Canal Zone. 

(f) The term “parent” includes in the case of a posthumous child a deceased 
parent, 

(g) The term “minor” means a person under twenty-one years of age. 

Sue. 201 [8 US.C.A,, § 601]. The following shall be nationals and citizens 

of the United xStates at birth: 

(a) A person born in the United States, and subject to the jurisdiction 
thereof; 

(b) A person born in the United States to a member of an Indian, Eskimo, 
Aleutian, or other aboriginal tribe: Provided, That the granting of citizen¬ 
ship under this subsection .shall not in any manner impair or otherwise affect 
the right of such person to tribal or other property; 

(c) A person born outside of the United States and its outlying possessions 
of parents both of whom arc citizens of the United Stales and one of whom 
has resided in the United States or one of its outlying possessions, prior to the 
birth of such person; 

(d) A person born outside of the United States and its outlying pos.sessions 
of parents one of whom is a citizen of the United States who resided in the 
United Stales or one of its outlying pos.sessions prior to the birth of such person, 
and the other of whom is a national, but not a citizen of the United States; 

(e) A person born in an outlying possession of the United States of par¬ 
ents one of whom is a citizen of the United States who resided in the United 
States or one of its outlying possessions prior to the birth of such person; 

(f) A child of unknown parentage found in the United States, until shown 
not to have been born in the United States; 

(g) A person bom outside the United States and its outlying possessions of 
parents one of whom is a citizen of the United States who, prior to the birth 
of such person, has had ten years’ residence in the United States or one of 
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its outlying possessions, at least five of which were after attaining the age of 
sixteen years, the other being an alien: Provided, That, in order to retain such 
citizenship, the child must reside in the United States or its outlying possessions 
for a period or periods totaling five years between the ages of thirteen and 
twenty-one years: Provided further. That, if the child has not taken up a resi¬ 
dence in the United States or its outlying possessions by the time he reaches 
the age of sixteen years, or if he resides abroad for such a time that it becomes 
impossible for him to complete the five years' residence in the United States 
or its outlying possessions before reaching the age of twenty-one years, his 
American citizenship shall thereupon cease. 

The preceding provisos shall not apply to a child born abroad whose Ameri¬ 
can parent is at the time of the child's birth residing abroad solely or principally 
in the employment of the Government of the United States or a bona fide Ameri¬ 
can, educational, scientific, philanthropic, religious, commercial, or financial 
organization, having its principal ofik'e or place of business in the United 
States, or an international agency of an oflicial character in which the United 
States participates, for which he receives a substantial compensation; 

(h) The foregoing provisions of subsection (g) concerning retention of 
citizenship shall apply to a child born abroad subsequent to May 24, 1^)34. 

(i) A person born outside the United States and its outlying possessions 
of parents one of whom is a citizen of the United States who has served or 
shall serve honorably in the armed forces of the United Stales after December 
7, 1941, and before the date of the termination of hostilities in the present 
war as proclaimed by the President or determined by a joint resolution by the 
Congress and who, prior to the birth of such person, has had ten years resi¬ 
dence in the United Stales or one of its outlying possessions, at least five of 
which were after attaining the age of twelve years, the other being an alien: 
Provided . . . [Ed.: The Provisos are the same as in par. (g) above.] 

Sec. 204 [8 U.S.C.A., § 604]. Unless otherwise provided in section 201, 
the following shall be nationals, but not citizens, of the United States at 
birth: 

(a) A person born in an outlying possession of the United States of parents 
one of whom is a national, but not a citizen, of the United States; 

(b) A person born outside the United States and its outlying possessions 
of parents both of whom arc nationals, but not citizens, of the United States, 
and have resided in the United States or one of its outlying possessions prior to 
the birth of such person; 

(c) A child of unknown parentage found in an outlying possession of the 
United States, until shown not to have been born in such outlying possession. 

Sec. 205 [8 US.C.A., § 605]. The provisions of section 201, subsections 
(c), (d), (e), and (g), and section 204, subsections (a) and (b), hereof 
apply, as of the date of birth, to a child born out of wedlock, provided the pa¬ 
ternity is established during minority, by legitimation, or adjudication of a com¬ 
petent court. 

In the absence of such legitimation or adjudication, the child, whether born 
before or after the effective date of this Act, if the mother had the nationality 
of the United States at the time of the child’s birth, and had previously resided 

«[Ed.: Amendment approved July 31, 1946, 60 Slat. 721.] 
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in the United States or one of its outlying possessions, shall be held to have 
acquired at birth her nationality status. 

♦♦♦♦♦♦♦♦♦♦♦♦ 

British Nationality Act, 1948 

11 & 12 Geo. 6, c. 56 • 

PART 1. BRITISH NATIONALITY 

Srx. 1(1). Every person who under this Act is a citizen of the United King¬ 
dom and Colonics or who under any enactment for the time being in force in 
any coiinlry mentioned in subsection (3) of this section is a citizen of that 
coiintr) shall by virtue of that citizenship have the status of a British subject. 

(2) Any person having the status aforesaid may be known cither as a 
British subject or as a Commonw'calth citizen; and accordingly . . . the ex¬ 
pression “iWitisli subject'" and the expression “Commonwealth citizen"’ shall 
have the same meaning. 

(3 ) 1 he following are the countries hereinbefore referred to, that is to say. 
Canada, Australia, New Zealand, the LJnion of South Africa, Newfoundland," 
India, F^akistan, Southern Rhodesia and Ceylon. . . . 

PAR I II. Cinzi-NSHIP OF THE UNITED KINGDOM AND ( OI ONH-S 

Sec. 4. Subject to the provisions of this section, every person born within 
the United Kingdom and Colonies after the commencement of this Act shall 
be a citizen of the United Kingdom and Colonics by birth: 

Provided that a person shall not be such a citizen by virtue; of this section 
if at the time of his birth— 

(a) his father possesses such immunity from suit and legal process as is 
accorded to an envoy of a foreign sovereign power accredited to His Majesty, 
and is not a citizen of the United Kingdom and Colonics; or 

(b) his father is an enemy alien and the birth occurs in a place then under 
occupation by the enemy. 

Sec. 5 (1). Subject to the provisions of this section, a person born after the 
commencement of this Act shall be a citizen of the United Kingdom and 
Colonics by descent if his father is a citizen of the United Kingdom and 
Colonies at the time of the birth: 

Provided that if the father of such a person is a citizen of the United Kingdom 
and Colonies by descent only, that person shall not be a citizen of the United 
Kingdom and Colonies by virtue of this section unless— 

" [F-D.: See Clive Parry, British Nationality — Including Citizenship oj the United King- 
doni and Colonies and the Status of Aliens (1951): J. Mervyn Jones, “British Nationality 
Act, 1948,“ 1948 B,Y.LL„ 158-179, and, for an analysis of prior British nationality 
practice, J. M. Jones, British Nationality Law and Practice (1947).] 

[Ed.: Newfoundland has now been incorporated in Canada; Fare has ceased to be a 
Commonwealth country since the pa.ssage of this Act. Cf. Jones, loc, cit., 160.] 
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(a) that person is born or his father was bom in a protectorate, protected 
state, mandated or trust territory or any place in a foreign country where by 
treaty, capitulation, grant, usage, sufferance, or other lawful means. His 
Majesty then has or had jurisdiction over British subjects; or 

(b) that person’s birth having occurred in a place in a foreign country other 
than a place such as is mentioned in the last foregoing paragraph, the birth 
is registered at a United Kingdom consulate within one year of its occur¬ 
rence, or, with the permission of the Secretary of State, later; or 

(c) that person’s father is at the time of the birth, in Crown service under 
His Majesty's government in the United Kingdom; or 

(d) that person is born in any country mentioned in subsection (3) of 
section one of this Act in which a citizenship law has then taken effect and 
does not become a citizen thereof on birth. . . 

Sec. 32 (5). For the purpose of this Act a person born aboard a registered 
ship or aircraft, or aboard an unregistered ship or aircraft of the government 
of any country, shall be deemed to have been born in the place in which 
the ship or aircraft was registered or, as the case may be, in that country. 

France, Code of French Nationality, October 19, 1945 

Journal Officiel, October 20, 1945, p. 6700 

Art. 17. French nationality belongs to [Est Francois]: 

( 1) The legitimate child born of a French father; 

(2) The natural child when that parent whose filiation is first established is 
French. 

Art. 1 8. Freftch nationality belongs to: 

fl) The legitimate child born of a French mother and of a father who is 
stateless or whose nationality is unknown; . . . 

Art. 19. French nationality, subject to the option, if he is not born in France, 
of repudiating that quality within six months preceding his majority, belongs to: 

(1) The legitimate child born of a French mother and of a father of foreign 
nationality; . . . 

Art. 23. French nationality belongs to: 

(1) The legitimate child born in France of a father who was himself born 
there; . . . 

®[Ed.: Cf. Jones, loc. cit., 170 ff., that **mo.st citizens by birth will also be citizens by 
descent”: that, contrary to British practices prior to 1922 by which, under the ius sail- 
ffuinis, British nationality could be transmitted by descent only to the first or second 
generations born abroad, the 1948 Act permits the transmission of British nationality 
by descent indefinitely, provided, inter alia, that the child is legitimate; that legitimacy is 
legally irrelevant with reference to the acquisition of citizenship by birth; and that, by 
Sec. 5 (1) (d), a person “not at birth a citizen of the Commonwealth country in ques¬ 
tion . . . acquires United Kingdom citizenship by descent automatically.’*] 

'Iranslation by the Editor. See commentaries in J. P. Niboyct, Traitd de Droit 
International Prive Fran^ais (2d ed. 1947), I, 180 ff.; P. Aymond, La Nationality Fran- 
gai.se (1947); Robert Plaisant, “The New French Law of Nationality,” 33 Cornell L.Q, 
(1947-48), 373-390.1 
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Art. 24. French nationality, subject to the option of repudiating that qual¬ 
ity within six months preceding his majority, belongs to: 

(1) The legitimate child born in France of a mother who was herself born 
there; . . . 

Art. 33. The stipulations contained in Articles 23, 24 and 25 are not ap¬ 
plicable to children born in France of diplomatic agents or career consuls of 
foreign nationality. . . . 

Art. 44. Every person bom in France of foreign parents acquires French 
nationality at his majority if, at that date, he resides in France and if he has 
had, from the age of sixteen years, his habitual residence in France, in the 
colonics or in the countries placed under French protectorate or mandate. 


Editor’s Noth: Acquisition of Nationality at Birth, The Harvard Research 
Draft on the Law of Nationality (1929) provides in Article 3: “A State may 
not confer its nationality at birth upon a person except upon the basis of (a) 
the birth of such person within its territory or a place assimilated thereto 
soli), or (b) the descent of such persons from one of its nationals {jus 
sanguinis). The Comment adds, loc cit., 27, 29: “It is believed that no basis 
other than jus soli or jus sanguinis can be found upon which nationality at birth 
can properly be conferred . . . From an examination of the nationality law's 
of the various States it appears [1929] that seventeen are based solely on jus 
sanguinis, two equally upon jus soli and jus sanguinis, twenty-five principally 
upon jus sanguinis but partly upon jus soli, and tw'enty-six principally upon jus 
soli and partly upon jus sanguinis. The nationality law of no country is based 
solely upon jus soli. A combination of the two systems is found in the laws of 
most countries. Therefore, it is apparent that international law has not adopted 
[.yr. required the adoption of?] either system to the exclusion of the other.” 
See id., 80 IT. Appendix I, An Analysis of the Laws of Various States: R. W. 
Flournoy and M. O. Hudson, A Collection of Nationality Laws (1929); E. S. 
Zcballos, La Nationalite au Point de Vue de la Legislation Comparee (5 vols., 
1914-1919); Durward V. Sandifer, “A Comparative Study of Laws Relating 
to Nationality at Birth and to Loss of Nationality,” 29 A.J.I.L. (1935), 248- 
279. 

On United States nationality laws and practice see Codification of the 
Nationality Laws of the United States, in Three Parts, House Committee 
Print, 76th Congress, 1st Session (1939); Moore, Digest, Ill, 270 IT.; Hack- 
worth, Digest, in, 1 IT.; Hyde, II, 1068 ff., with general bibliography, 1064- 
1065; United States Code Annotated, Title 8. Hackworth, ill, 2-3, sum¬ 
marizes United States practice as follows: “Nationality at birth may result from 
birth in the territory of the state, jure soli, or from birth outside of the territory 
of the state to parents who arc nationals of the state—referred to as nationality 
by blood, or jure sanguinis. The fourteenth amendment to the Constitution 
declares that ‘All persons born or naturalized in the LJnited States, and sub¬ 
ject to the jurisdiction thereof, are citizens of the United States, and of the 
State wherein they reside.’ By an Act of Congress approved April 14, 1802 
(2 Stat. 153, 155) citizenship was conferred upon children born ‘out of the 
limits and jurisdiction of the United States’ to ‘persons’ who were then, or 

[Ed.: This provision deals with the acquisition of nationality subsequent to birth. 
See comment in Niboyet, op. cit., I, 211 ff., 230 flf.] 
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had been, citizens of the United Stales. The act approved February 10, 1855 
(10 Stat. 604) conferred citizenship upon persons born abroad ‘whose fa¬ 
thers were or shall be at the time of their birth citizens of the United States.' 
The act approved May 24, 1934 (48 Slat. 797) gave citizenship to children 
whose ‘father or mother’ was a citizen of the United States. By the act of Feb¬ 
ruary 10, 1855 the acquisition of citizenship by children born abroad was 
limited to those whose fathers had prior to the birth of the children resided 
in the United States; the corresponding provision in the act of 1934 referred 
to prior residence by ‘the citizen father or citizen mother.' The Nationality Act 
of 1940 contains various provisions conferring nationality and citizenship, or 
nationality without citizenship, upon persons born abroad under specitied con¬ 
ditions, to parents of whom one or both are citizens, or nationals but not 
citizens.*' 

On Soviet nationality, see T. A. Taracouzio, The Soviet Union and Inter¬ 
national Law (1935), 80-122, 379-382; on British nationality, Jones, op. cit., 
and 1948 B.Y.I.L. 158 IT. and Parry, op. cit.: on French nationality, Niboyct, 
op. cit.; Aymond, op. cit. 


in. ACQUISITION OF NATIONALITY SUBSEQUENT TO BIKTII 
A. Naturalization 

United States, Nationality Act of 1940, as Amended 
54 Slat. 1137 


Sec. 301 [8 IJ.S.C.A., § 701]. (a) Exclusive jurisdiction to naturalize persons 
as citizens of the United States is hereby conferred upon the following specified 
courts; District Courts of the United States now existing, or which may here¬ 
after be established by Congress in any State, District Courts of the United 
States for the Territories of Hawaii and Alaska, and for the District of Colum¬ 
bia and for Puerto Rico, and the District Court of the Virgin Islands of the 
United Stales; also all courts of record in any Stale or Territory now existing, 
or which may hereafter be created, having a seal, a clerk, and jurisdiction in 
actions at law or equity, or law and equity, in which the amount in con¬ 
troversy is unlimited. The jurisdiction of all the courts herein specified to 
naturalize persons shall extend only to such persons resident within the re¬ 
spective jurisdictions of such courts, except as otherwise specifically provided 
in this Act. . . . 

(d) A person may be naturalized as a citizen of the United Slates in the 
manner and under the conditions prescribed in this Act, and not otherwi.se. 

Sec. 302 [8 U.S.C.A., § 702]. The right of a person to become a naturalized 
citizen of the United States shall not be denied or abridged because of sex or 
because such person is married. 
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Sfx. 303 f8 ll.S,C,A., § 703]. (a) The right to become a naturalized citi¬ 
zen under the provisions of this Act shall extend only to— 

(1) white persons, persons of African nativity or descent, and persons who 
arc descendants of races indigenous to the continents of North or South America 
or adjacent islands and Filipino persons or persons of Filipino descent; 

(2) persons who possess, either singly or in combination, a preponderance 
of blood of one or more of the classes specified in clause (1); 

(3) Chinese persons and persons of Chinese descent, and persons of races 
indigenous to India; and 

(4) persons who possess, either singly or in combination, a preponder¬ 
ance of blood of one or more of the classes specified in clause (3) or, either 
singly or in combination, as much as one-half blood of those classes and some 
additional blood of one of the classes specified in clause (1). . . . 

Si c. 304 18 IJ.S.C.A., § 704]. No person except as otherwise provided in 
this Act shall hereafter be naturalized as a citizen of the United Slates upon his 
own petition who cannot speak the English language. I'his requirement shall 
not apply to any person physically unable to comply therewith, if otherwise 
qualified to be naturalized. 

Sfc. 305 [8 U.S.C.A., S 705]. No person shall hereafter be naturalized as a 
citizen of the United States— 

(a) Who advises, advocates, or teaches, or who is a member of or affiliated 
with any organization, association, society, or group that advises, advocates, 
or teaches opposition to all organized government; or 

(b) Who believes in, advises, advocates, or teaches, or who is a member 
of or affiliated with any organization, association, society, or group that be¬ 
lieves in, advises, advocates, or leaches— 

(1) the overthrow by force or violence of the Government of the United 
Slates or of all forms of law; or 

(2) the duty, necessity, or propriety of the unlawful assaulting or killing 
of any officer or officers (cither of specific individuals or of officers generally) 
of the Ciovcrnmcnl of the United States or any other organized government, 
because of his or their official character; or 

(3) the unlawful damage, injury, or destruction of properly; or 

(4) sabotage. 

(c) Who writes, publishes, or causes to be written or published, or who 
knowingly circulates, distributes, prints, or displays, or knowingly causes to 
be circulated, distributed, printed, published, or displayed, or who knowingly 
has in his possession for the purpose of circulation, distribution, publication, or 
display any written or printed matter advising, advocating, or leaching op¬ 
position to all organized government, or advising, advocating, or leaching— 

(I ) the overthrow by force or violence of the Government of the United 
States or of all forms of law; or 

(2) the duty, necessity, or propriety of the unlawful assaulting or killing 
of any officer or officers (either of specific individuals or of officers generally) 
of the Government of the United States or of any other organized government; 
or 

(3) the unlawful damage, injury, or destruction of property; or 

(4) sabotage. 

^2 [Ed.: As amended by Acts of December 17, 1943, 57 Stat. 601 (for Chinese) and 
July 2, 1946, 60 Stat. 416 (for Indians).] 
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(d) Who is a member of or affiliated with any organization, association, 
society, or group that writes, circulates, distributes, prints, publishes, or dis¬ 
plays, or causes to be written, circulated, distributed, printed, published, or 
displayed, or that has in its possession for the purpose of circulation, distribu¬ 
tion, publication, issue, or display, any written or printed matter of the char¬ 
acter described in subdivision (c). 

For the purpose of this section— 

(1) the giving, loaning, or promising of money or anything of value to be 
used for the advising, advocacy, or teaching of any doctrine above enumerated 
shall constitute the advising, advocacy, or teaching of such doctrine; and 

(2) the giving, loaning, or promising of money or anything of value to any 
organization, association, society, or group of the character above described 
shall constitute affiliation therewith; but nothing in this paragraph shall be 
taken as an exclusive definition of advising, advocacy, teaching or afliliation. 

The provisions of this section shall be applicable to any applicant for natural¬ 
ization who at any time within a period of ten years immediately preceding the 
filing of the petition for naturalization is, or has been, found to be within any 
of the clauses enumerated in this section, notwithstanding that at the time peti¬ 
tion is filed he may not be included in such classes. 

Sec. 307 [8 U.S.C.A., § 707J. (a) no person, except as hereinafter provided 
in this Act, shall be naturalized unless such petitioner, (I) immediately preced¬ 
ing the date of filing petition for naturalization has resided continuously within 
the United States for at least five years and within the State in which the peti¬ 
tioner resided at the time of filing the petition for at least six months, (2) has re¬ 
sided continuously within the United Slates from the date of the petition up to 
the time of admission to citizenship, and (3) during all the periods referred to 
in this subsection has been and still is a person of good moral character, at¬ 
tached to the principles of the Constitution of the United States, and well dis¬ 
posed to the good order and happiness of the United States. 

(b) Absence from the United States for a continuous period of more than 
six months but less than one year during the period for which continuous resi¬ 
dence is required for admission to citizenship, immediately preceding the date 
of filing the petition for naturalization, or during the period between the date 
of filing the petition and the date of final hearing, shall be presumed to break 
the continuity of such residence, but such presumption may be overcome by the 
presentation of evidence satisfactory to the naturalization court that such in¬ 
dividual had a reasonable cause for not sooner returning to the United States. 
Absence from the United States for a continuous period of one year or more 
during the period for which continuous residence is required for admission to 
citizenship, immediately preceding the date of filing the petition for naturaliza¬ 
tion or during the period between the date of filing the petition and the date of 
final hearing, shall break the continuity of such residence, except . . . [Ed.: 
exceptions omitted.] 

Sec. 331 [8 l7.S.C.y4., § 731]. An applicant for naturalization shall make, 
under oath before, and unless prevented by sickness or other physical disa¬ 
bility only in the office of, the clerk of court or such clerk’s authorized deputy, 
regardless of the place of residence in the United Stales of the applicant, not 
less than two nor more than seven years at least prior to the applicant’s petition 
for naturalization, and after the applicant has reached the age of eighteen years, 

[Ed.: As amended May 31, 1947, 61 Stal. 122.] 
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a signed declaration of intention to become a citizen of the United States, which 
declaration shall be set forth in writing, in triplicate, and shall contain sub¬ 
stantially the following averments by such applicant: .... 

Sec. 332 [8 V.S.C.A., § 732], (a) An applicant for naturalization shall, not 
less than two nor more than seven years after such declaration of intention 
has been made, make and file in the oilice of the clerk of a naturalization court, 
in duplicate, a sworn petition in writing, signed by the applicant in the ap¬ 
plicant’s own handwriting, if physically able to write, and duly verified by 
witnesses, which petition shall contain substantially the following averments 
by such applicant. . . . 

Src. 335 [8 U.S.C.A., § 7351. (a) A person who has petitioned for naturali¬ 
zation shall, before being admitted to citizenship, take an oath in open court 
(1) to support the Constitution of the United States, (2) to renounce and ab¬ 
jure absolutely and entirely all allegiance and fidelity to any foreign prince, 
potentate, state, or sovereignty of whom or which the petitioner w^as before a 
subject or citizen, (3) to support and defend the Constitution and the laws of 
the United States against all enemies, foreign and domestic, and (4) to bear 
true faith and allegiance to the same, provided that in the case of the naturali¬ 
zation of a child under the provisions of section 315 or 316 the naturalization 
court may waive the taking of such an oath if in the opinion of the court the 
child is too young to understand its meaning. . . . 


British Nationality Act, 1948 

II & 12 Geo. 6, c. 56 

444444444444 


Sec. 10 (1). The Secretary of State may, if application therefor is made to 
him in the prescribed manner by any alien or British protected person of full 
age and capacity who satisfies him that he is qualified under the provisions of 
the Second Schedule to this Act for naturalisation, grant to him a certificate of 
naturalisation; and the person to whom the ccrlificaie is granted shall, on tak¬ 
ing an oath of allegiance in the form specified in the First Schedule to this Act, 
be a citizen of the United Kingdom and Colonies by naturalisation as from the 
date on which that certificate is granted. . . . 

SECOND SCHEDULE 

]. Subject to the provisions of the next following paragraph, the qualifica¬ 
tions for naturalisation of an alien who applies therefor are: 

(a) that he has cither resided in the United Kingdom or been in the Crown 
service under His Majesty’s government in the United Kingdom, or partly the 
one and partly the other, throughout the period of twelve months immediately 
preceding the date of the application; and 

(b) that during the seven years immediately preceding the said period 
of twelve months he has cither resided in the United Kingdom or any colony. 
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protectorate. United Kingdom mandated territory or United Kingdom trust 
territory or been in Crown service as aforesaid, or partly the one and partly 
the other, for periods amounting in the aggregate to not less than four years; and 

(c) that he is of good character; and 

(d) that he has suhicient knowledge of the English language, and 

(e) that he intends in the event of a certificate being granted to him— 

(i) to reside in the United Kingdom or in any colony, protectorate or 
United Kingdom trust territory or in the Anglo-Egyptian Sudan; or 

(ii) to enter into or continue in Crown service under His Majesty’s 
government in the United Kingdom, or under the government of the Angio- 
Egyptian Sudan, or service under an international organisation of which His 
Majesty's government in the United Kingdom is a member, or service in 
the employment of a society, company or body of persons established in the 
United Kingdom or established in any colony, protectorate or United Kingdom 
trust territory. . . 


Editor’s Note: NaturaUzation. In a broad sense, “‘naturalization’ is the 
process by which a Stale confers its nationality upon a natural person after 
birth." Harvard Research, loc. cit., 22, 24. “Nationality by natiirali/.aiion may 
be acquired by several different methods: (a) Direct naturalization in one's 
owm right under general naturalization law's—a judicial pnK*ess in some coun¬ 
tries, including the United States, a legislative process in others, and an execu¬ 
tive function in still other countries; (b) derivative naturalization, as for 
example, the naturalization of a minor child through the naturalization of his 
parent or parents, naturalization of a wife through the naturalization of her 
husband, or in some cases by the marriage of an alien to a national (the last 
tw'o methods arc no longer recognized as a means of acquiring citizenship in 
the United States); (c) in a few' countries by the adoption of an alien minor; 
(d) collective naturalization, through the transfer of territory from one state 
to another (where the transfer takes place by cession the change of nationality 
by the inhabitants of the ceded territory is usually covered by treaty stipula¬ 
tions), or through legislative enactments covering specific classes of persons; 
and (e) special legislation in individual cases.” Hackworlh, III, 3. 

“The Government of the United States has taken the position that, as a 
general rule, no person should have the nationality of a foreign country forced 
upon him after birth without his consent, express or implied. In the case of a 
minor naturalized through the naturalization of the parent, the consent of the 
parent is under certain conditions imputed to the child. In the case of a woman 
who acquires the nationality of a State by marrying a national thereof, her 
consent may be regarded as implied {Mackenzie v. Hare, 239 U.S. 299). . . . 
Persons collectively naturalized in a State through acquisition by it of the terri¬ 
tory in which they reside may be presumed to have given their consent if they 
voluntarily remain in such territory after the change of sovereignty. . . 
Reply of the United States, March 16, 1929, Banes of Discussion, League of 
Nations, 1929. V. 1., p. 146. For objections made by States to forced naturali¬ 
zation, see above, p. 461. See also Harvard Research, loc, cit,, 53-55. 

34 [Ed.: Cf. Jones, 1948 172, 173, 177, that minors cannot be naturalized 

under the 1948 Act but may acquire citizenship through “registration” by parent or 
guardian in certain circumstances. For previous British practice, see Jones, British Na¬ 
tionality Law and Practice (1947), 189-194.) 
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See further on naturalization: Flournoy and Hudson, Nationality Laws; 
Harvard Research, loc. cit., 44 fT. and Appendix I, 83 fT.; Moore, Digest, Ill, 
297 11.; Hackworth, Ill, 30 ff.; V.S.CA., Title 8; Hyde, 11, 1087 IT.; J. M. 
Jones, op, cit., 15 IT., 74 IT., 158 IT.; J. P. Niboyet, op. cit., 105 ff., 292 ff.; 
Ayniond, op. cit. 

For the relation of naturalization to loss of prior nationality, see below, Loss 
of Nationality. 


B. Efject of Marriage on Nationality 

Convention on Certain Questions Relating to the 
Confliet of Nationality Laws 

SiGNI D AT THE HAGUE, APRIL 12, 1930 

179 L.S.r.S. 89 


Article 8. If the national law of the wife causes her to lose her nationality on 
marriage with a foreigner, this consequence shall be conditional on her ac¬ 
quiring the nationality of the husband. 

Article 9. If the national law of the wife causes her to lose her nationality 
upon a change in the nationality of her husband occurring during marriage, 
this consequence shall be conditional on her acquiring her husband's new na¬ 
tionality. 

Article 10. Naturalization of the husband during marriage shall not involve 
a change in the nationality of the wife except with her consent. 

Article II. The wife who, under the law of her country, lost her nationality 
on marriage shall not recover it after the dissolution of the marriage except on 
her ow n application and in accordance w'iih the law of that country. If she docs 
recover it, she shall lose the nationality which she acquired by reason of the 


United States, Nationality Act of 1940 

54 Stat. 1137 

444444444444 

Sec. 310 [8 U.S.C.A., § 710] , . . (b) Any alien who, on or after May 24, 
1934, has married or shall hereafter marry a citizen of the United States, or 
any alien whose husband or wife was naturalized on or after May 24, 1934, 
and during the existence of the marital relation or shall hereafter be so natural¬ 
ized may, if eligible for naturalization, be naturalized upon full and complete 
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compliance with all requirements of the naturalization laws, with the following 
exceptions: 

(1) No declaration of intention shall be required; 

(2) In lieu of the five-year period of residence within the United States, 
and the six months' period of residence in the Slate where the petitioner resided 
at the time of filing the petition, the petitioner shall have resided continu¬ 
ously in the United Stales for at least three years immediately preceding the 
filing of the petition. . . , 

Sec. 311 [8 U.S.C.A., § 711]. A person who upon the effective date of this 
section is married to or thereafter marries a citizen of the United Stales, or 
whose spouse is naturalized after the efTcctive date of this section, if such person 
shall have resided in the United States in marital union with the United Stales 
citizen spouse for at least one year immediately preceding the filing of the 
petition for naturalization, may be naturalized after the cfTective date of this 
section upon compliance w^ith all requirements of the naturalization laws with 
the following exceptions: 

(a) No declaration of intention shall be required. 

(b) I'he petitioner shall have resided continuously in the United States for 
at least two years immediately preceding the filing of the petition in lieu of the 
five-year period of residence within the United States and the six months’ period 
of residence within the State where the naturalization court is held. 

France, Code of French Nationality, October 19, 1945 

Journal Officiel, October 20, 1945, p. 6703 


Art. 37. Subject to the provisions of Articles 38, 39, 40 and 41, the foreign 
woman who marries a Frenchman acquires French nationality at the moment 
of the celebration of the marriage. 

Art. 38. The woman w^hose national law permits her to retain her national¬ 
ity, may (a la jacultc de) declare prior to the celebration of the marriage that 
she declines to accept French nationality.^'*. . . 

Art. 94. The French woman who marries a foreigner retains French na¬ 
tionality unless she expressly declares before the celebration of the marriage 
. . . that she repudiates that nationality. . . . 

That declaration is valid only when the w'oman acquires or can acquire 
the nationality of her husband, by application of his national law, . . . 


Editor’s Note: Effect of Marriage on Nationality, The effect of marriage on 
nationality was a subject of no great difficulty until recent times since, by the 
laws of most Stales, the wife’s nationality automatically followed that of her 

[Ed.: Translation by the Editor. See commentary in J. P. Niboyet, op. cit., 265 ff.] 
[Eo.: Articles 39 and 40 provide that the French Government may prevent the 
acquisition of French nationality by marriage in certain cases. Article 41 provides that 
a woman acquiring French nationality through marriage to a Frenchman cannot exer¬ 
cise electoral privileges for six months after the marriage.] 
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husband. Cf. Moore, International Arbitrations, III, 2483 ff.; Harvard Re¬ 
search, Nationality, 70. However, by the Cable Act of September 22, 1922, 
42 Stat. 1021, it was provided, in part: 

Sec. 2. That any woman who marries a citizen of the United Slates after the pas¬ 
sage of this Act, or any woman whose husband is naturalized after the passage of 
this Act, shall not become a citizen of the United States by reason of such mar¬ 
riage or naturalization . . . 

Sec. 3. That a woman citizen of the United States shall not cease to be a citizen 
of the United Stales by reason of her marriage after the passage of this Act, unless 
she makes a formal renunciation of her citizenship before a court having jurisdic¬ 
tion over naturalization of aliens . . . 

Subsequent changes in the nationality laws of a number of States have 
“tended toward a greater emancipation of married women ... As a conse¬ 
quence of the retention of the older law' by many countries and the enactment 
of new laws by others, . . . instances are numerous in which some married 
women have become stateless, and others have acquired dual nationality."’ 
Harvard Research, loc. cit., 69. See id,, 71 IT. for translations of laws granting 
women greater options w'ith respect to nationality. See also id,. Appendix I, 
109 if.; Flournoy and Hudson, op, cit,; Hyde, JI, 11 14 (T.; Moore Digest, 111, 
448 if.; Hackworth, 111, 246 IT.; J. P. Niboyct,/^/?. cit., 265; A Study of State¬ 
lessness, U.N. Doc. E/1112, p. 136; and bibliography cited in Lautcrpacht's 
Oppenheim (7th ed.), I, 596. 

By British legislation prevailing prior to the Act of 1948, 11 & 12 Geo. 6, 
c. 56, observes Jones, 1948 B.Y.LL,, 178, “an alien woman who married a 
British subject acquired British nationality; a British female subject marrying 
an alien lost her British nationality unle.ss she did not, by reason of her marriage, 
acquire the nationality of her husband.” Cf. 4 & 5 Geo. 5, c. 17, as amended by 
23 & 24 Geo. 5, c. 49, and Jones, British Nationality Law and Practice (1947), 
72, 98, 178 (T. How'cvcr, the Act of 1948 “is silent regarding any distinction, 
in so far as concerns the acquisition or loss of citizenship, between a man and 
a married w'oman” and the cifcct is “that a married woman, so far as citizenship 
is concerned, is in the same position as a man.” Jones, 1948 B.Y.LL., 178. 

For the efforts of the Hague Codification Conference of 1930 to eliminate 
statelessness and dual nationality arising from conflict of national laws in this 
field, consult League of Nations, Bases of Discussion, I. Nationality, 1929. 
V. 1, 88-106; Minutes of the Jst Committee (Nationality), 1930. V. 15, 
146-163, 178-190, 219-224, 253-255; Report of the Jst Committee, 1930. 
V. 8, 9-10. See also M. O. Hudson, “The Hague Convention of 1930 and the 
Nationality of Women,” 27 A.J.I.L. (1933), 117; ^'Nationalite de la Femme 
Mariee,” Annuaire de llnstitut de Droit International, 1932, 1-64, 530- 
548, 564. 
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C. Derivative Naturalization of Children 

Convention on Conflict of Nationality l-.aws 
Signed at the Hague, April 12, 1930 

179 L.N.T.S. 89 


Article 13. Naturalization of the parents shall confer on such of their children 
as, according to its law, are minors the nationality of the State by which the 
naturalization is granted. In such case the law of that State may specify the 
conditions governing the acquisition of its nationality by the minor children 
as a result of the naturalization of the parents. In cases where minor children 
do not acquire the nationality of their parents as the result of the naturaliza¬ 
tion of the latter, they shall retain their existing nationality. 

Article 15. Where the nationality of a State is not acquired automatically 
by reason of birth on its territory, a child born on the territory of that State of 
parents having no nationality, or of unknown nationality, may obtain the na¬ 
tionality of the said State. The law of that State shall determine the conditions 
governing the acquisition of its nationality in such cases. 

United States, Nationality Act of 1940 
54 Stat. 1137 

Sec. 313 [8 V.S.C.A., § 713]. A child born outside of the United States, one 
of whose parents at the time of the child’s birth was an alien and the other of 
whose parents then was and never thereafter ceased to be a citizen of the 
United States, shall, if such alien parent is naturalized, be deemed a citizen of 
the United States, when— 

(a) Such naturalization lakes place while such child is under the age of 
eighteen years; and 

(b) Such child is residing in the United Stales at the time of naturalization 
or thereafter and begins to reside permanently in the United Stales while under 
the age of eighteen years. 

Sec. 314 [8 U.S.C.A., § 714]. A child born outside of the United States of 
alien parents, or of an alien parent and a citizen parent who has sub.scquently 
lost citizenship of the United States, becomes a citizen of the United States 
upon fulfillment of the following conditions: 

(a) The naturalization of both parents; or 
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(b) The naturalization of the surviving parent if one of the parents is de¬ 
ceased; or 

(c) The naturalization of the parent having legal custody of the child when 
there has been a legal separation of the parents; and if— 

(d) Such naturalization takes place while such child is under the age of 
eighteen years; and 

(e) Such child is residing in the United States at the time of the naturaliza¬ 
tion of the parent last naturalized under subsection (a) of this section, or the 
parent naturalized under subsection (b) or (c) of this section, or thereafter 
begins to reside permanently in the United States while under the age of 
eighteen years. 

Si:c*. 315 |S IJ.S.C.A., § 715]. A child born outside of the United States, 
one of whose parents is at the time of petitioning for the naturalization of the 
child, a citizen of the United States, either by birth or naturalization, may be 
naturalized if under the age of eighteen years and not otherwise disqualified 
from becoming a citizen and is residing permanently in the United States with 
the citizen parent, on the petition of such citizen parent, without a declaration 
of intention, upon compliance with the applicable procedural provisions of 
the naturalization laws. 

Sec. 316 |S USX .A., § 716]. An adopted child may, if not otherwise dis¬ 
qualified from becoming a citizen, be naturalized before reaching the age of 
eighteen years upon the petition of the adoptive parent or parents if the child 
has resided continuously in the United States for at least two years immedi¬ 
ately preceding the date of filing such petition, upon compliance with all the 
applicable procedural provisions of the naturalization laws, if the adoptive 
parent or parents are citizens of the United States, and the child was: 

(a) Lawfully admitted to the United States for permanent residence; and 

(b) Adopted in the United States before reaching the age of sixteen years; 
and 

(c) Adopted and in the legal custody of the adoptive parent or parents for 
at least two years prior to the filing of the petition for the child’s naturalization. 


Editor’s Note: Naturalization of Children, Consult Hague Codification Con¬ 
ference, League of Nations, Bases of Discussion, I, Nationality, 1929. V. L, 
45 IL; Minutes of the 1st Committee (Nationality), 1930. V. 15., 85-90, 
114-124, 224 IT.; Report of the 1st Committee, 1930. V. 8., 6; Hyde, II, 
1122-1124; Hackworth, III, 70-83; Harvard Research, loc, cit.. Appendix 1, 
95-98; J. P. Niboyet, op. cit., 311 IT. Sec also Perkins v. Elg, (1939) 307 
U.S. 325. 
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D. Collective Naturalization 

United States ex rcl. Schwarzkopf v. Uhl 
United States, Circuit Court of Appeals, 2d, 1943 
137 F. 2d 898 

444444444444 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Habeas corpus proceeding by the United States, on the relation of Paul 
Schwarzkopf, against Byron H. Uhl, District Director of Immigration and Nat¬ 
uralization of The United States for the New York District, or such other 
person as may have relator in custody, to determine the legality of relator’s 
detention as an alien enemy funder the Presidential proclamation of December 
8, 1941, No. 2526, 6 Fed. Reg. 6323, promulgated pursuant to the Act of 
July 6, 1798, as amended, 50 U.S.C.A. § 21]. From an order dismissing the 
writ and remanding relator to named respondent’s custody, relator ap¬ 
peals. . . . 

Swan, Circuit Judge. . , . Both parties desire the merits of the controversy 
to be determined upon the conceded facts. 

Briefly stated they arc as follows: The relator is a Jew born in 1886 in the 
city of Prague, Bohemia, which was then within the Austro-Hungarian Empire. 
In 1919 Prague became part of Czechoslovakia and the relator became a citizen 
of that country. In 1925 he became a citizen of the German Republic by nat¬ 
uralization, being then in business in Berlin. In 1927 he removed from Germany 
to the Austrian Tyrol and in 1933 became a naturalized citizen of Austria, 
his former German citizenship being thereby automatically terminated. In 
October 1936 he arrived in the United States for permanent residence as a 
quota immigrant under the Czechoslovakian quota. When Hitler’s forces in¬ 
vaded Austria in March 1938, the relator was resident in the United States 
and on June 17, 1938, he declared his intention to become a United Stales 
citizen. He applied for naturalization on September 26, 1941. This application 
was pending when he was taken into custody as an alien enemy on Decem¬ 
ber 9, 1931. [794/1. 

The legal question for decision is whether the conceded facts bring the 
appellant within the class of aliens whose restraint is authorized under the 
.statute, 50 U.S.C.A, § 21, and the presidential proclamation pursuant to which 
he is held. That statute provides that: “Whenever . . . any invasion or preda¬ 
tory incursion is . . . threatened against the territory of the United Slates by 
any foreign nation or government, and the President makes public proclama¬ 
tion of the event, all natives, citizens, denizens, or subjects of the hostile nation 
or government, being of the age of fourteen \cars and upward, who shall be 
within the United States and not actually naturalized, shall be liable to be ap¬ 
prehended, restrained, secured, and removed as alien enemies.” The President 
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is authorized to direct “the manner and degree” of their restraint “and in what 
cases,” and “to establish any other regulations which are found necessary in 
the premises and for the public safety.” On December 8, 1941, the President 
issued Proclamation No. 2526, published in 6 Fed. Reg. 6323, by which he 
proclaimed that “an invasion or predatory incursion is threatened upon the 
territory of the United States by Germany,” and directed the attorney general 
to cause the apprehension of such alien enemies as in his judgment are subject 
to apprehension under regulations incorporated in the presidential proclama¬ 
tion. 

With the attorney general’s finding that restraint of the appellant is required 
as a measure of public safety the courts have no concern. United States ex rel. 
l)e Circa v. Lon^o, D.C. Conn., 46 F. Supp. 170; Ex parte Risse, D.C.S.D.N.Y., 
257 F. 102; Ex parte Cjilroy, D.C.S.D.N.Y., 257 F. 1 10; /:.v pane Franklin, 
D.C.N.D. Mise., 253 F. 984; Minolta v. Bradley, D.C.N.D.Ili., 252 F. 600; 
P^x parte Grahcr, D.C.N.D.Ala., 247 F. 882. As these cases show, the relators 
writ of habeas corpus can raise only the question whether he is an alien enemy 
within the statutory definition, that is, whether he is a “native, citizen, denizen 
or subject” of Germany. 

The United States attorney relies solely on the word “citizen.” He argues that 
the relator was an Austrian citizen on March 13, 1938, the date of the annexa¬ 
tion of Austria by Germany, and became a German citizen by virtue of the 
German decree of July 3, 1938, which granted German citizenship to all Aus¬ 
trian citizens; that the United States has recognized the de facto sovereignty of 
Germany over the territory formerly Austria, and our courts must recognize 
and give clTcci to the German decree of July 3rd. It is further contended that our 
courts must disregard the German “Executive Order” of November 25, 1941 
which purports to deprive Jews residing abroad of German citizenship and to 
subject their property to confiscation. 

It is not claimed that the United States has accorded de jure recognition to 
Germany’s annexation of Austrian territory. Clearly no such claim could be 
successfully asserted in view of the public declaration by the Secretary of State 
that “This Government has never taken the position that Austria was legally 
absorbed into the German Reich.” The claim that de facto recognition has 
been given is rested chiefly upon two notes which the Secretary of State delivered 
to the German foreign minister on April 6, 1938. One of the notes recited that on 
March 17, 1938 the Austrian minister had informed the Department of State 
that Austria had ceased to exist as an independent state, the Austrian ministry 
to this country had been abolished and its affairs had been taken over by the 
Embassy of Germany. It was then stated that “The Government of the United 
States finds itself under the necessity as a practical measure of closing its Lega¬ 
tion at Vienna and of establishing a Consulate General,” and “provisional con¬ 
sular status” was requested for certain named persons. The other note referred 
to Austrian indebtedness to the United States and said: “This Government will 
expect that these obligations will continue to be fully recognized and that ser¬ 
vice will be continued by the German authorities which have succeeded in con¬ 
trol of the means and machinery of payment in Austria. . . .” The respondent’s 
brief also directs attention to Executive Proclamation No. 2283 of April 28, 
1938, which increased the German immigration quota to include the quota 

The Secretary’s statement was made on July 27, 1942 and was released to the press 
by the Department of State on the same date. 
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formerly allocated to Austria; to a letter of instructions dated February 19, 
1939, in which the Commissioner of Immigration and Naturalization stated that 
former Austrian citizens, “who automatically became German citizens by 
the turn of events on March 13, 1938'" should renounce “The German Reich"’ 
in petitioning for naturalization; and to Local Board Release No. 112 of March 
16, 1942, in which the National Director of the Selective Service System listed 
among enemy countries, “Germany including Austria."' In view of the statement 
of July 27, 1942, by the Secretary of State, already quoted, as well as our coun¬ 
try’s obligations under the Kcllogg-Briand Treaty, known otlicially as the Pact 
of Paris, the appellant and the amicus curiae argue earnestly that the above 
mentioned facts do not constitute recognition of Germany as the de jacto 
sovereign of the territory formerly Austria.As to what constitutes de jacto 
recognition they cite 1 Hackworth, Digest of International Law, 175. No de¬ 
cision of this dispute is presently required. Cf. Land Ohcroesterreicli v. Glide, 
2 Cir., 109 F. 2d 635, 637, certiorari denied 311 U.S. 670. Even if de jacto 
recognition be assumed it does not follow that it affects the nationality of those 
under the domination of the de jacto power (1 Hackworth, 377-38.3) or that 
the relator thereby becomes a citizen of Germany within the meaning of a 
statute of the United Slates. Indeed, in our view, the dispute as to recognition or 
non-recognition by the United States of the conquest of Austria raises a wholly 
irrelevant issue. 

The issue for decision is whether the relator is a “citizen” of Germany within 
the meaning of the Alien Enemy Act. The obvious purpose of that Act was to 
include within its ambit all aliens who by reason of ties of nativity or allegiance 
might be likely to favor “the hostile nation or government” and might therefore 
commit acts dangerous to our public safety if allowed to remain at large. Con¬ 
gress selected the words “natives, citizens, denizens, or subjects” as an all 
inclusive description. In determining who are “citizens” of a foreign nation our 
courts must consider not only the municipal law of the foreign nation but also 
the accepted rules and practices under international law. If the relator’s citizen¬ 
ship be te.sted by the municipal law of Germany—disregarding for the moment 
the cancellation of his German citizenship by the November 1941 “Executive 
Order”—the claim that he is a citizen of Germany must be based upon the 
conquest and annexation of Austria and the decree of July 3, 1938 granting 
German citizenship to all citizens of Austria. But under generally accepted 
principles of international law Germany could impose citizenship by annexation 
(collective naturalization) only on those who were inhabitants of Austria in 
1938. This question is discussed in Oppenheim, International Law (5th cd.), 
I, Sec. 240. He states that it is the American view that only the “inhabitants” 
who “remain” in the territory, or by treaty arc permitted to elect the new 

^^To offset the departmental measures cited by the respondent, they point to F.xecu- 
trve Order No. 8785, issued June 14, 1941, 12 U.S.C.A. § 95 note, which schedules 
Austria “or any nationals thereof’ apart and distinct from Germany; to the Department 
of Justice releases of February 8, 1942 and June 11, 1942, permitting Austrians who 
registered themselves erroneously as Germans in 1940 to correct their registration; to 
the fact that on November 14, 1942 the Secretary of War approved the creation of 
an Austrian unit in the United States Army “to demonstrate the determination of thi.s 
country to free Austria from Axis domination”; and to the letter of May 18, 1943 ap¬ 
pended to the brief of the amicus, in which the deputy Commissioner of Immigration 
states that Austrian citizens who have never voluntarily acquired German nationality 
are not alien enemies under 8 U.S.C.A. §726. 
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nationality, are to be deemed nationals of the annexing state. He then calls 
attention to a contrary opinion expressed by a Prussian court in 1868. There 
a cabinet minister of King Cieorge of Hanover left Hanover for Vienna, in com¬ 
pany with the king, before the annexation of Hanover by Prussia in 1866. In 
1868, while in Vienna, he was tried for high treason by a Prussian court in 
Berlin. This court held that he became a Prussian subject by reason of the 
annexation, but this view has been severely criticised as erroneous by several 
learned writers on the subject, and by none so far as we know, has it been 
approved. See Professor Schoenborn’s criticism in Strupp's Worterhuch des 
Vdlkerrechts, IL 271; and the views of Professors Zachariac and Newmann in 
Hallcck, hjtcmaUonal Law, (4th cd.), II, 510. These commentators maintain 
that when territory is transferred to a new sovereign by conquest or cession the 
inhabitants of the territory become nationals of the new government only by 
their own consent, express or implicit. This generally accepted principle of 
international law has been recognized in the decisions of the Supreme Court. 
If the inhabitants remain within the territory their allegiance is transferred to 
the new sovereign. American Insurance Co. v. 356 Bales of Cotton, 1 Pet, 
511, 542, 7 L.Ed. 242. If they have voluntarily departed before the annexation 
and have never elected to accept the sovereignty of the new' government, their 
allegiance is not so transferred. In^lis v. Trustees of the Sailor s Snuf* Harbor, 
3 Pet. 99, 122, 123, 7 L.Ld. 617; United States v. Repenti^nx, 5 Wall. 211, 
260, 18 L.lid. 627; Jones v. McMasters, 29 How. 8, 20, 15 L.Ed. 805; Boyd 
V. Thayer, 143 U.S, 135, 162, 12 S.CT. 375, 36 L.Ed. 103. See also Halleck, 
op. cit., 11, 506 et seq.: Hackworth, Ill. 346: Moore. Digest, III, Secs. 379, 
380 (presenting American treaty and diplomatic history in support of the 
view that only the inhabitants who elect to remain change their allegiance; 
Van Dyne, Naturalization, 275, 276 (confirming the treaty practice as evi¬ 
dence of the American political and legal view). 

The respondent concedes the principle that an inhabitant of conquered or 
ceded territory can elect whether to retain his old nationality or accept the 
nationality of the new sovereign, but denies its applicability because there is no 
Austrian government in exile, as there is in the case of certain countries in¬ 
vaded by Germany, for example. Norway and Holland. Aside from the dis¬ 
credited Prussian case already mentioned, the only authority cited for such 
distinction is Brown v. United States, 5 Ct. Cl. 571, which does not, in our 
opinion, support it. On general principles of justice wc think the civilized 
nations should not recognize the asserted distinction. If the invaded country 
has ceased to exist as an independent state there would seem to be all the 
more reason for allowing its former nationals, who have fled from the invader 
and established a residence abroad, the right of voluntarily electing a new 
nationality and remaining “stateless'’ until they can acquire it. In our view an 
invader cannot under international law impose its nationality upon non¬ 
residents of the subjugated country without their consent, express or tacit. 

The statute under consideration was pas.sed shortly after the American 
Revolution and the members of the Congress which enacted it were certainly 
not unfamiliar with the fact that British subjects resident in the Colonies did 
not automatically become citizens of the United States but were accorded 
the right to elect to retain their former nationality if they removed themselves 
from this country. We cannot doubt therefore that the word “citizen” as used 
in the statute must be construed in the light of this accepted right of election. 
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So construed the appellant is not a citizen of Germany within the meaning of 
the Act. More than a year before the German conquest he fled from Austria 
and came to this country for permanent residence, and nothing is shown to in¬ 
dicate that he has ever consented to accept the sovereignty of the invader. 

Moreover, if we were to deny the relator the right of election and were to 
look solely to German law to determine his status, he would not be a German 
citizen. If it be assumed that he acquired German citizenship by the annexation 
of Austria and the decree of July 3rd, such citizenship was lost under German 
law in November 1941, There is no public policy of this country to preclude an 
American court from recognizing the power of Germany to disclaim Schwarz¬ 
kopf as a German citizen. The cases relied upon by the respondent relate to 
giving effect to foreign confiscation of property having an American situs—an 
entirely different matter from conceding that a foreign state may determine for 
itself who shall have the rights and privileges of citizenship.^-' The statute does 
not authorize the apprehension and detention of all persons whose presence 
here may be found by the President to be dangerous to public safety. Unfortu¬ 
nately, even citizens of the United States or aliens owing allegiance to some 
friendly nation, may disregard their duty and commit acts favoring the enemy. 
But they cannot for that reason be held in custody under the statute in ques¬ 
tion. No more can the appellant. Upon the conceded facts he is not a German 
citizen and that is the only ground upon which the respondent justifies deten¬ 
tion of him. The writ must be sustained and the appellant discharged from 
custody. It is so ordered, 


Minorities Treaty Between the Allied Powers and 
Poland, Articles 3, 4, 5, 6 

Signed at Versailles, June 28, 1919 

US. For. ReL: Paris Peace Conference, 1919, XIII, 791. 798 


Article 3. Poland admits and declares to be Polish nationals ipso facto and 
without the requirement of any formality German, Austrian, Hungarian or 
Russian nationals habitually resident at the date of the coming into force 
of the present Treaty in territory which is or may be recognised as forming 
part of Poland, but subject to any provisions in the Treaties of Peace with 
Germany or Austria respectively relating to persons who became resident in 
such territory after a specified date. 

Nevertheless, the persons referred to above who are over eighteen years of 
age will be entitled under the conditions contained in the said Treaties to opt 
for any other nationality which may be opened to them. Option by a husband 

The cancellation of the citizenship of native born German citizens would not exclude 
them from the application of the Alien Enemy Act as they would still remain “natives” 
of Germany. 

See Borchard in 37 A.J.I.L. (1943). 634-640.] 
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will cover his wife and option by parents will cover their children under 
eighteen years of age. 

Persons who have exercised the above right to opt must, except where it is 
otherwise provided in the Treaty of Peace with Germany, transfer within the suc¬ 
ceeding twelve months their place of residence to the State for which they have 
opted. They will be entitled to retain their immovable property in Polish terri¬ 
tory. They may carry w'ilh them their movable property of every description. No 
export duties may be imposed upon them in connection with the removal of 
such property. 

Article 4. Poland admits and declares to be Polish nationals ipso facto and 
without the requirement of any formality persons of German, Austrian, Hun¬ 
garian or Russian nationality who were born in the said territory of parents 
habitually resident there, even if at the date of the coming into force of the 
present Treaty they arc not themselves habitually resident there. 

Nevertheless, within two years after the coming into force of the present 
Treaty, these persons may make a declaration before the competent Polish 
authorities in the country in which they arc resident, stating that they abandon 
Polish nationality, and they wall then cease to be considered as Polish nationals. 
In this connection a declaration by a husband will cover his wife, and a declara¬ 
tion by parents wall cover their children under eighteen years of age. 

Article 5. Poland undertakes to put no hindrance in the w^ay of the exercise 
of the right which the persons concerned have, under the Treaties concluded 
or to be concluded by the Allied and Associated Powers with Germany, Aus¬ 
tria, Hungary or Russia, to choose whether or not they wall acquire Polish 
nationality. 

Article 6. All persons born in Polish territory who are not born nationals 
of another State shall ipso facto become Polish nationals. 

Treaty of Versailles, Article 91 
Signed at Ver.sailles, June 28, 1919 
U.S. For. RcL: Paris Peace Conference. 1919. XII I, 221 

444444444444 

Article 91. German nationals habitually resident in territories recognised as 
forming part of Poland will acquire Polish nationality ipso facto and will lose 
their German nationality. 

German nationals, however, or their descendants who became resident in 
these territories after January 1, 1908, will not acquire Polish nationality with¬ 
out a special authorisation from the Polish State. 

Within a period of two years after the coming into force of the present 
Treaty, German nationals over 18 years of age habitually resident in any of 
the territories recognised as forming part of Poland will be entitled to opt for 
German nationality. 

** [Ed.: See annotations of Denys P. Myers, id., 221-228.] 
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Poles who arc German nationals over 18 years of age and habitually resident 
in Germany will have a similar right to opt for Polish nationality. 

Option by a husband will cover his wife and option by parents will cover 
their children under 18 years of age. 

Persons who have exercised the above right to opt may within the succeed¬ 
ing twelve months transfer their place of residence to the State for which 
they have opted. 

They will be entitled to retain their immovable property in the territory of 
the other State where they had their place of residence before exercising the 
right to opt. 

They may carry with them their nun'able property of every description. 
No export or import duties or charges may be imposed upon them in connection 
with the removal of such property. 

Within the same period Poles who arc German nationals and arc in a for¬ 
eign country will be entitled, in the absence of any provisions to the contrary 
in the foreign law, and if they have not acquired the foreign nationality, to 
obtain Polish nationality and to lose their German nationality by complying 
with the requirements laid down by the Polish State. 

In the portion of Upper Silesia submitted to a plebiscite the provisions of this 
Article shall only come into force as from the definitive attribution of the 
territory. 


Acquisition of Polish Nationality Arbitral Award 

Ghrmany-Poland, Viknna Award of Kaeckenbi-fck, 

July 10, 1924 

Reports of International Arbitral Awards , I, U.N. Doc. 1948. V, 2, p. 401. 

|Ed.: For the background of this case see Georges Kaeckenbeeck, The Inter- 
national Experiment of Upper Silesia (Oxford, 1942), Ch. IV. 

Divergent interpretations by Germany and Poland of the provisions of 
Articles 3 to 6 of the Minorities Treaty of June 28, 1919, with Poland and of 
Article 91 of the Treaty of Versailles (for the texts of which, see above) w’ith 
reference to the acquisition of Polish nationality were based fundamentally 
upon conflicting political interests. “Poland saw a paramount interest in re¬ 
ducing to a minimum the number of Germans to be received as Polish 
nationals. Germany, on the other hand, was making every effort to strengthen 
the German minority in Poland by obtaining admittance into the circle of 
Polish nationals of as many Germans as possible. . . . There is plenty of 
evidence [citing cases] that persuasion was u.sed on the German side to pre¬ 
vent option for German nationality in order to strengthen the German minor¬ 
ity in Poland.” Kaeckenbeeck, op. cit., 123, 130. 

A petition submitted to the League of Nations on behalf of the German 
minority in Poland led eventually to a request by the League Council for 
an advisory opinion by the Permanent Court of International Justice on the 
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question whether Article 4 of the Polish Minorities Treaty refers “solely to 
the habitual residence of the parents at the date of birth of the persons con¬ 
cerned, or does it also require the parents to have been habitually resident at 
the moment when the treaty came into force?" Rejecting the Polish contention 
to the contrary, the Court was of the opinion “that Article 4 of the above- 
mentioned Treaty does refer only to the habitual residence of the parents at the 
date of birth of the persons concerned." F.C.IJ., Ser. B, No. 7 (1923). 

Although the League Council adopted the Court’s opinion, differences as 
to its application and divergencies as to the interpretation and application of 
other provisions of the Treaties continued. Negotiations between Germany and 
Poland under the auspices of the League of Nations led eventually to an agree¬ 
ment to submit certain essential questions of principle to arbitration by M. 
Georges Kaeckenbeeck, President of the Arbitral Tribunal of Upper Silesia. 
From his Award of July 10, 1924, the decision on Question 9 is reproduced 
below, as translated from the PTcnch by the Editor. 

On the basis of the Kaeckenbeeck Award, Germany and Poland concluded 
at Vienna, August 30, 1924, a Convention Concerning Questions of Option 
and Nationality. Sec 32 L.N.T.S., 331. 

For discussion of the jurisprudence of the Upper Silesian Arbitral Tribunal 
on questions of change of nationality and right of residence, see Kaeckenbeeck, 
op. cit., 129-220.) 

KAFrKi:Niu:i:c’K, Arbitrator. . . . 

Question 9, A. Gennan C ontention: The question whether Polish national¬ 
ity is acquired is not to be determined exclusively by the Polish authorities but 
is a question of an international character. 

Polish Contention: It is for the Polish authorities to determine (constater) 
that Polish nationality has been acquired by virtue of the Treaty. This deter¬ 
mination must be considered as recognized by Germany. 

... A. As regards the international character of the question; 

If it is true that in matters of nationality the competence of each State is, 
in principle, exclusive, it is not less true that when the acquisition of nationality 
is regulated by international treaties, the autonomy of the State is limited by 
the contractual engagements it has undertaken. 

It follows from the fact that the acquisition of Polish nationality is regulated 
in Article 91 of the Treaty of Versailles, which forms part of a group of 
provisions relating to the cession of territory made by Germany to Poland, that 
this question is not purely unilateral in character, but concerns both contracting 
States. 

Recognition of the Polish nationality of certain German ressortissants is, 
for Poland, an international obligation. Likewise, recognition of the loss of 
German nationality as a consequence of the acquisition of Polish nationality, is, 
for Germany, an international obligation. 

This obligation results expressly from the special stipulation of Article 91 
of the Treaty of Versailles. It is thus unnecessary to invoke Article 278 in order 
to establish its juridical basis. 

It is undeniable that the stipulations of treaties which determine for the 
contracting parties the conditions of the existence of such obligations, give to 
treaty questions ... an international character. 

However, this international character which, because of the obligations con¬ 
tracted, involves a certain limitation of the autonomy of the two StJ^tes, in no 
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sense involves a co-sovereignty of the two States as regards their application. 
Each State acts and decides independently (souverainement); but, to the ex¬ 
tent that it has contracted obligations, it is bound to act and decide in con¬ 
formity with these obligations. If it infringes them, the international character 
of the question is revealed in the fact that the other contracting party has the 
right to demand that the treaty be respected. So long as there is no infraction, 
the international character of the question remains, in a sense, latent. 

B. As regards the exclusive competence of the Polish authorities to deter¬ 
mine the acquisition of Polish nationality: 

First of all, what is the meaning of such a determination (constatatiori)? 

In so far as it refers to the acquisition ipso facto {de plain droit) and with¬ 
out formality, as a consequence of territorial cession, of a new nationality by 
virtue of treaty provisions, it is evident that it docs not refer to the conferring 
of nationality by decision of the [Polish] authorities. 

The determination by the Polish authorities of the acquisition of Polish 
nationality is thus not constitutive of such acquisition of nationality. It can¬ 
not even be a necessary formality of such acquisition. 

Consequently, the determination can only mean official registration or at¬ 
testation of a situation created by the Treaty. It cannot confer nationality if 
the Treaty does not confer it; and its refusal in no sense prevents the acquisition 
either of Polish nationality, which occurs ipso facto, or the status of Polish 
citizenship. 

This being the scope of the determination, it must be conceded that the 
Polish authorities alone can officially determine or attest that Polish national¬ 
ity has been acquired in a given case. Their competence in this respect is un¬ 
deniable and exclusive. 

C. As regards the consequences for Germany of such determinations: 

The recognition by Germany of the Polish nationality acquired by virtue 
of the Treaties by her former nationals and her recognition of their conse¬ 
quent loss of German nationality already result fully from Article 91 of the 
Treaty of Versailles . . . and will result as regards the arrangement relating 
to Article 4 of the [Minorities] Treaty of 28 June 1919, from the stipulations 
of that arrangement. 

It is thus the situation created by the Treaties which, in each case, Germany 
is bound to recognize—not, as such, the determinations of the competent Polish 
authorities. 

These determinations or, to be precise, the attestations to which they give 
rise, are for the persons concerned authentic proof of their nationality and as 
such they are valid everywhere until disproved. . . , 

For these reasons, I decide: 

The question of the acquisition of Polish nationality, by virtue of the stipu¬ 
lations of the Treaties, is a question of an international character. 

It does not follow [that Germany has] a right of cooperation or intervention 
in the determination in each case of the acquisition of Polish nationality. In 
this respect the Polish authorities alone are competent. 

However, it is not these determinations as such which bind Germany but 
the provisions of the Treaties; whenever the determination is not in violation 
of the clauses of the Treaties, Germany must respect it. 

It results from the international character of the question that in case of in- 
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fraction by one of the parlies of the obligations stipulated, the other party can 
require respect for the Treaty by all legid means. 

Question 9, B, German Contention: The question whether or not an option 
is valid is not to be determined exclusively by the Polish authorities but is a 
question of an international character. 

Polish Contention: The declaration of option recognized by one State must 
be recognized by the other, subject to the disposition of Question 9 A. 

As regards the question of options, it must be observed that while the inter¬ 
national character of this question required the establishment of regulations by 
mutual agreement between the Parties, they have failed to do so and the optants 
are thus deprived of agreed instructions as to the formalities with which to com¬ 
ply. . . , [Poland and Germany had each made regulations unilaterally.] 

Among the persons who have made declarations of option, some have con¬ 
formed only to regulations of the State of which they were nationals, i. c., to the 
Polish regulations. Others have conformed only to the German regulations. 
Still others prudently conformed to both and have opted before the Polish 
authorities as w’cll as before the German authorities. 

In these conditions . . . the practical question [is] whether the will of 
the optants manifested in their declarations of option is to prevail or whether 
each State has the right to challenge the options which have not been made in 
conformity w ith its unilateral regulations. 

It is impossible to hesitate between these two points of view. I'he Treaties 
give German nationals who ipso facto became Polish nationals by virtue of 
Article 91 of the Treaty of Versailles and of Article 3 of the [Minorities] Treaty 
... a right of option, 

I'his right corrects for them the rigors of the change of nationality resulting 
from cessions of territory. This right, on the importance of w^hich the German 
Government has properly insisted . . . must be the sole basis of any later 
practical regulation of the question of options. 

Whether the declarations of option were made before the authorities of one 
country or of the other, they must be respected as clear manifestations of the 
will of opting. It is necessary to go further and say that, by reason of the 
circumstances, even where the option has not been declared in conformity 
with the regulations of either of the Parties, it can nevertheless result implicitly 
from acts which manife.st indubitably an intention to give up Polish nationality 
in order to reacquire German nationality. 

Thus it results from the international character of the question that, to the 
extent that contractual stipulations relative to option are violated by a con¬ 
tracting Party, the other Party can invoke all legal means against this violation. 

But where, by reason of lack of an agreement between the two Parties, two 
unilateral regulations have been promulgated, it would be intolerable for the 
persons concerned and contrary to the spirit of the Treaties as well as to the 
spirit of the Law which governs international relations, that either of the two 
Parties should refuse to recognize, for lack of compliance with form, the 
declarations of option made before the other Party. 

The essential thing in an option is the will of the individual who opts and 
not the w'ill of the Slate whose nationality he loses or acquires. One cannot 
burden the optants with the consequences of the failure of the two Govern¬ 
ments to agree within a reasonable time upon the formalities to be complied 
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with. Otherwise the refusal by a Government to agree upon these formalities 
could destroy all right of option. 

We are here concerned with the declarations of option and not with the 
different question of whether a person has met the conditions requisite to a 
right of option or even whether the optants are legally entitled to contest the 
validity of a declaration of option as involuntarily made. 

A declaration of option accepted either by the German or by the Polish 
authorities must be considered as creating a presumption that the person mak¬ 
ing it had the right to opt. However, in view of differences of interpretation 
long prevailing, it docs not constitute proof. 

For these reasons, I decide; 

The question whether or not an option is valid is a question of an inter¬ 
national character to the extent that the conditions of validity of options de¬ 
pend upon international contractual stipulations. 

In the absence of international stipulations upon this subject, the will of 
the optants clearly manifested, cither by a declaration authenticated by an 
authority of one of the two countries, or by acts indubitably implying this voli¬ 
tion, must be respected. 

This respect results as an international obligation from those stipulations 
which themselves grant a right of option to certain categories of persons. 

Trealv of Peace with Italy, Articles 19, 20 
Signed at Paris, February 10, 1947 

TJ.AS. 1648 

Article 79. 1. Italian citizens who were domiciled on June 10, 1940, in terri¬ 
tory transferred by Italy to another Stale under the present Treaty, and their 
children born after that date, shall, except as provided in the following para¬ 
graph, become citizens with full civil and political rights of the State to which 
the territory is transferred, in accordance with legislation to that effect to be 
introduced by that State within three months from the coming into force of the 
present Treaty. Upon becoming citizens of the State concerned they shall lose 
their Italian citizcn.ship. 

2. The Government of the State to which the territory is transferred shall, 
by appropriate legislation within three months from the coming into force 
of the present Treaty, provide that all persons referred to in paragraph 1 over 
the age of eighteen years (or married persons whether under or over that 
age) whose customary language is Italian, shall be entitled to opt for Italian 
citizenship within a period of one year from the coming into force of the 
present Treaty. Any person so opting shall retain Italian citizenship and shall 
not be considered to have acquired the citizenship of the State to which the 
territory is transferred. The option of the husband shall not constitute an 
option on the part of the wife. Option on the part of the father, or, if the 
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father is not alive, on the part of the mother, shall, however, automatically 
include all unmarried children under the age of eighteen years. 

3. The State to which the territory is transferred may require those who take 
advantage of the option to move to Italy within a year from the date when the 
option was exercised. 

4. The State to which the territory is transferred shall, in accordance with 
its fundamental laws, secure to all persons within the territory, without dis¬ 
tinction as to race, sex, language or religion, the enjoyment oi’ human rights 
and of the fundamental freedoms, including freedom of expression, of press 
and publication, of religious worship, of political opinion and of public meeting. 

Article 20. 1. Within a period of one year from the coming into force 
of the present Treaty, Italian citizens over 18 years of age (or married persons 
whether under or over that age), whose customary language is one of the 
Yugoslav languages (Serb, Croat or Slovene), and who are domiciled on Italian 
territory may, upon filing a request with a Yugoslav diplomatic or consular rep¬ 
resentative in Italy, acquire Yugoslav nationality if the Yugoslav authorities 
accept their request. 

2. In such cases, the Yugoslav Government will communicate to the Italian 
Government through the diplomatic channel lists of the persons who have thus 
acquired Yugoslav nationality. The persons mentioned in such lists will lose 
their Italian nationality on the date of such official communication. 

3. The Italian Government may require such persons to transfer their resi¬ 
dence to Yugoslavia within a period of one year from the date of such official 
communication. 

4. For the purposes of this Article, the rules relating to the elTecl of options 
on wives and on children, set forth in Article 19, paragraph 2, shall apply. 

5. The provisions of Annex XIV, paragraph 10 of the present I'reaty, ap¬ 
plying to the transfer of properties belonging to persons who opt for Italian 
nationality, shall equally apply to the transfer of properties belonging to per¬ 
sons who opt for Yugo.slav nationality under this Article. 

Annex XIV ... 10. Persons who opt for Italian nationality and move to 
Italy shall be permitted, after the settlement of any debts or taxes due from 
them in ceded territory, to take with them their movable property and trans¬ 
fer their funds, provided such property and funds were lawfully acquired. No 
export or import duties will be imposed in conneetion with the moving of 
such property. Further, they shall be permitted to sell their movable and im¬ 
movable property under the same conditions as nationals of the Successor 
State. 

The removal of property to Italy will be efTccted under conditions and 
within the limits agreed upon between the Successor State and Italy. The con¬ 
ditions and the time periods of the transfer of the funds, including the proceeds 
of sales, shall likewise be agreed. 


Eoitor’s Noti:: Collecrive Naturalization. Option. Article 18 of the Harvard 
Research Draft on Nationality provides as follows: 

When the entire territory of a .state is acquired by another state, those persons 
who were nationals of the first state become nationals of the successor state, unless 
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in accordance with the provisions of its law they decline the nationality of the suc¬ 
cessor state. 

When a part of the territory of a state is acquired by another state or becomes 
the territory of a new state, the nationals of the first stale who continue their ha¬ 
bitual residence in such territory lose the nationality of that state and become na¬ 
tionals of the successor state, in the absence of treaty provisions to the contrary, 
unless in accordance with the law of the successor state they decline the nationality 
thereof. 

The Comment (Richard W. Flournoy, Reporter) states in part (id., 61): 

The persons affected by this article are nationals of the predecessor state; it is not 
so broad as to cover ail inhabitants, nor so narrow as to be applicable only to na¬ 
tives of the territory transferred. It is applicable to naturalized persons as well as to 
those who acquired nationality at birth. 

In the first paragraph the place of residence at the time of the transfer is not 
considered; the nationality of the successor state is acquired regardless of residence, 
to avoid statelessness. In the second paragraph, residence is a necessary element to 
be considered, and nationals of the predecessor state do not acquire the nationality 
of the successor state unless they continue their habitual residence in the territory 
transferred. It is implied in this provision that former residents of the territory, who 
had abandoned their residence therein at the time of the transfer, arc not affected 
as to their nationality by the transfer. 

Under the first paragraph, nationals of the predecessor state become nationals 
of the successor state unless (1) the latter provides by law' a means by which they 
may decline its nationality, and (2) they take advantage thereof. It will be ob¬ 
served, however, that the article docs not require the successor state to make such 
provision. Under the second paragraph it is also possible, in the absence of a treaty 
provision to the contrary, though not compulsory, for the successor state to adopt 
legal means by which nationals having their habitual residence in the territory 
transferred may decline its nationality. Finally it is important to note that the na¬ 
tionality of persons coming within the scope of the second paragraph is subject to 
regulation by special treaty provisions between the predecessor and successor slates. 

This article is believed to express a rule of international law which is generally 
recognized, although there might be differences of opinion with regard to its appli¬ 
cation under particular conditions. The cases of collective naturalization, such as 
those provided for in this article, are the only cases in which international law, 
without an applicable provision in the municipal law of a state, declares that a 
person has the nationality of the state. It might be said that international law as¬ 
sumes that the successor state confers its nationality upon the nationals of the 
predecessor state residing in the annexed territory at the time of the annexation. 
As expressed by Halleck (International Law, Isl cd., p. 816), "it is a general rule 
of international law that, on the transfer of territory by complete conquest or ces¬ 
sion, the allegiance of the inhabitants of the conquered or ceded territory is trans¬ 
ferred to the new sovereign." 

Since some of the positions taken by the Harvard Research are controversial, 
further elaboration seems desirable. 

(1) The nationality of aliens inhabiting the transferred territory is un¬ 
affected by the territorial transfer. See United States (Masson Claim) v. 
Mexico, in which Thornton, Umpire, held, August 12, 1876, that Masson, 
who emigrated from PTance to the Republic of Texas in 1844 and continued 
to reside there after the annexation of Texas by the United Stales, had not 
become a citizen of the United States by virtue of the annexation since there 
was no evidence that he had been a national of Texas. Moore, International 
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Arbitrations, IIL 2542. C/. Goldheck Claim (1874), id., 2507; U.S. v. Rodiek, 
(1Q41) 117 F. 2d 588; Iscnhi^r^ v. Biddle, (1941) 125 F. 2d 741. 

(2) With reference to those inhabitants of the transferred territory who 
possessed the nationality of the ceding or extinct State, Mann formulates “the 
modern rule of customary international law” as follows: “The nationality of 
the predecessor State is lost and that of the successor State is acquired by such 
inhabitants of the ceded or annexed territory as were subjects of the superseded 
sovereign.” f\ A. Mann, “The FlTect of Changes of Sovereignty upon National¬ 
ity,” 5 Modern L.R. (1941—42), 218, 221. Accord: Lauterpacht’s Oppen- 
heim, 7th ed., I, 503, 522, 598, and the works and cases there cited; Hyde, 
II, 1090; Moore, Digest, III, 311 ff.; Opinion of Attorney General Cummings, 
Oct. 15, 1936, 38 Op. Att. Gen. (1934-37) 525, 530: “It is authoritatively 
stated to be ‘a universally recognized customary rule of the law of nations that 
the inhabitants of subjugated as well as ceded territory lose their nationality 
and acquire that [but not necessarily full citizenship] of the stale which annexes 
the territory,’ subject only to any option expressly given concerning retention 
of former nationality. . . . While the rule, as indicated, is beyond dispute, 
its application to particular classes, dependent upon presence in or absence 
from the affec ted territory, nativity, domicile, etc., is dillicult and divergent.” 

Fcilchcnfeld, Public Debts and State Succession, 614, while admitting that 
“normally, if a State is annexed, all nationals within the annexed area become 
nationals of the annexing state,” queries whether the change of nationality is 
elTccted ipso facto by international law or through the exercise by the annex¬ 
ing State of its rights under international law. Graupner, while admitting that 
most treatises assert the existence of a customary rule of international law in 
accordance with which territorial changes automatically effect a change of 
nationality “of the people concerned,” challenges the existence of such a rule. 
He insists that in no case does international law confer nationality upon an 
individual; and even questions whether customary international law imposes 
a duty on succeeding States to confer their nationality upon inhabitants of ac¬ 
quired territory. Rudolf Graupner, “Nationality and State Succession—General 
Principles of the Effect of Territorial Changes on Individuals in International 
Law,” Transactions, Grotius Society (1946), 87-120. His conclusions appear 
to result from a rigid conceptualism based upon the orthodox view that inter¬ 
national law is incapable of altering ipso jure the status of individuals, and 
upon a denial of Slate succession. Id., 89-94. Whether, in legal theory, the 
change of nationality occurs by direct operation of a rule of international law 
or by tacit construction of acts of the acquiring State in accordance with its 
rights and obligations under international law, in practice territorial changes 
involve a change of nationality for most of the inhabitants of acquired territory. 

(3) Whether or not nonresident nationals of transferred territory acquire 
the nationality of the annexing or cessionary State is a question of some com¬ 
plexity. Distinctions based upon consequences of a complete or partial loss of 
territory by the annexed or ceding State are designed, as the Harvard Research 
observes above, to avoid the statelessness of nonresident nationals of extinct 
States. However, both Mann, loc. cit., 222, and Graupner, loc. cit., 98, main¬ 
tain that nonresident nationals of an extinct State automatically become state¬ 
less since the annexing State acquires neither territorial nor personal jurisdic¬ 
tion over them. 

Nevertheless, as Mann, loc. cit., 223, observes: “Continental theory and 
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diplonialic practice has suggested at least four tests: A change of nationality 
is sulTcrcd by those subjects who are (I) born in or natives of the territory 
(irrespective of residence); (2) born and resident in the territory; (3) either 
born or resident there; (4) resident in the territory irrespective of birth/' For 
applications of the first test see: Republic of Poland v. Karas, Annual Digest, 
1923-24, Case No. 125, in which the Polish Supreme Court, August 14, 
1923, affirmed a conviction for activities against the Polish State since defend¬ 
ant had become a citizen of Poland by transfer of his native village from 
Austria-Hungary to Poland even though he was resident in Russia at the time 
of transfer; Pini v. Pini, Annual Digest, 1925-26, Case No. 196, in which 
the Egyptian Mixed Court of Appeal, holding on April 28, 1925, that Carlos 
Pini, descendant of a Venetian family established in Egypt for five generations, 
had Italian nationality, observed in part (as digested, loc. cit.): “(4) Where 
a State is completely annexed, its subjects wherever born or wherever they 
may be domiciled, become subjects of the annexing State. Venetians, there¬ 
fore, whether inhabiting the territory of Venice or living abroad, became be¬ 
tween 1797 and 1814 subjects in turn of Austria, the Cis-Alpine Republic, the 
Kingdom of Italy, and again of Austria, in accordance with the treaties by 
which Venice was transferred from State to State. (5) Article 14 of the Treaty 
of 1866. by which Venice was ceded to Italy, gives an option for Austrian 
nationality not only to the inhabitants of the ceded territory, but to persons 
born therein; these persons w'ere Italian subjects in default of exercise of this 
option; (7) ... Moslem law . . . could not apply to the foreign subjects 
of States which had capitulations with the Ottoman Empire;" Romano v. 
Comma, id.. Case No. 195 (Egypt, 1925); Ferdinand Brown v. US. {1869), 
5 Ct. Cl. 571. Graupner, loc. cit., 100 IT., criticizes these cases and prefers the 
ruling of Schwarzkopf v. Uhl, above. See also Peinitsch v. German State, 2 
T.A.M., 610, Annual Digest, 1923-24, Case No. 121, in which the German- 
Yugoslav Mixed Arbitral Tribunal held, September 18, 1922, that claimant, 
born in Carinthia, did not acquire Yugoslav nationality by the transfer of his 
commune to Yugoslavia, because he was not then domiciled there. 

in the interesting case of Wildermann v. Stinnes, 4 T.A.M., 842, Annual 
Digest, 1923-24, Case No. 120, the Rumanian-German Mixed Arbitral Tribu¬ 
nal held, January 3, 1925, that plaintiff, born in Bessarabia of parents domiciled 
there had acquired Rumanian nationality as a result of the secession of Bes.sa- 
rabia from Rus.sia and its union with Rumania in 1918—although him.self 
not domiciled there at that time—since the Rumanian law of February 23, 
1924, had expressly recognized as Rumanian citizens “persons who, at the 
date of Union, although not domiciled in . . . Bessarabia, were ncvcrthcle.ss 
born in one of its communes of parents domiciled there.” For a documented 
analysis of this case see A. de La Pradelle, Causes Celehres du Droit des Gens: 
Affaire Wildermann c. Stinnes (1931, 2 vols.) C/. Murray v. Parkes, [1942] 
2 K.B. 123, Annual Digest, 1941-42, Case No. 8. 

(4) Criteria applied in treaties of cession have varied. Although the mod¬ 
ern tendency may be to take some form of domicile or habitual residence in 
the territory transferred as the criterion for determining change of nationality, 
sometimes birth, origin or local citizenship (indigenat, Heimatrecht) have 
been agreed upon {cf. Article 70, Treaty of St. Germain, 1919; Article 61, 
Treaty of Trianon, 1920). See C. Louella Gettys, “The Effect of Changes of 
Sovereignty on Nationality,” 21 AJJ.L, (1927), 268-278, and the works 
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there cited; Graupner, loc. cit., 113 IT.; T. A. Taracouzio, The Soviet Union 
and International Law, 96 ff.; Herbert A. Wilkinson, The American Doctrine 
of State Succession (1934), 52—70; Kaeckenbceck, The International Experi¬ 
ment in Upper Silesia, 122-220; Josef L. Kunz, “Nationality and Option 
Clauses in the Italian Peace Treaty of 1947,” 41 AJ.I.L. (1947). 622-631; 
Niboyet, op. cit., I, 354-398; J. Mervyn Jones, op. cit., 17-21. 

Option. Option of nationality as an institution of international law is always 
based upon a treaty regulating Stale succession. Josef L. Kunz, L'Option de 
Nationalite, 31 Hague Recueil (1930) 112. In the absence of treaty provision 
no State is required by international law to confer a right of option upon in¬ 
habitants of newly acquired territory. Hyde, II, 1090; Graupner, loc cit., 114; 
Mann, loc. cit., 222; Lauterpacht's Oppenheim (7th ed. ), L 504-506. Earlier 
treaties—for example, the Capitulation Treaty of the City of Arras of 1640— 
stipulated a heneficium emif*randi to all inhabitants of ceded territory. After 
1815 the option stipulated by treaty took the form of a faculty granted to 
nationals of the ceding State to retain their nationality despite the transfer 
of territory. Juridically, option was not a choice between two nationalities, but 
a faculty granted to persons deprived of their nationality by a transfer of 
territory to opt for their former nationality. Kunz, loc. cit., 114-121; Kunz in 
41 A.JJ.L. (1947), 623; Josef L. Kunz, Die Volkerrechtliche Option, I (1925), 
1-170, 301-325, II (1928). See also, Gettys, loc. cit., 270 ff . 

Do persons who exercise an option retain or reacquire the nationality which 
they possessed at the time of the territorial transfer? That is, do they change 
nationality twice? By the Ireaty of Versailles (see Art. 91, above, p. 495) and 
other peace treaties of 1919-20, change of nationality was automatic, so that 
option apparently meant a reacquisiiion of former nationality. C/. Vienna 
Award of Kaeckenbceck, above; Germany v. Sch. (Germany, 1923), Annual 
Diffcst, 1923-24, Case No. 138; however, for a decision of the Hungarian- 
Czechoslovak Mixed Arbitral Tribunal apparently holding that an optant never 
lost his nationality of origin, sec Chira Fils v. Czechoslovak State (1929), 9 
T.A.M. 420, Annual Digest, 1929—30, Case No. 149. By the Italian Peace 
Treaty of 1947, it is provided that optants in territory transferred by Italy 
“shall retain Italian citizenship and shall not be considered to have acquired 
the citizenship of the Stale to which the territory is transferred.” See above, 
p. 500. Cj., Kunz, “Nationality and Option Clauses in the Italian Peace Treaty 
of 1947,” 41 A.J.I.L. (1947), 622, 628. 

On renunciation of nationality and option under the Geneva Convention 
on Upper Silesia, sec Kacckenbeeck, The International Experiment in Upper 
Silesia, 156 IT., 160 IT.; on Soviet practice, see Taracouzio, op. cit., 96 fl‘.; on 
Nazi practice from 1939 to 1942, see Joseph B. Schechtmann, “The Option 
Clause in the Reich's Treaties on the Transfer of Population,” 38 A.J.I.L. 
(1944), 356-374. 
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IV. LOSS OF NATIONALITY 

United States, Nationality Act of 1940, as Amended 

54 Slat. 1137 

Sec. 401 [8 V.S.C.A., § 801]. A person who is a national of the United Slates, 
whether by birth or naturalization, shall lose his nationality by: 

(a) Obtaining naturalization in a foreign state, either upon his own appli¬ 
cation or through the naturalization of a parent having legal custody of such 
person; Provided, however, That nationality shall not be lost as the result of 
the naturalization of a parent unless and until the child shall have attained the 
age of twenty-three years without acquiring permanent residence in the United 
States: Provided further. That a person who has acquired foreign nationality 
through the naturalization of his parent or parents, and who at the same 
time is a citizen of the United States, shall, if abroad and he has not hereto¬ 
fore expatriated himself as an American citizen by his own voluntary act, be 
permitted within two years from the effective date of his [sc.: this?] Act to re¬ 
turn to the United Slates and take up permanent residence therein, and it 
shall be thereafter deemed that he has elected to be an American citizen. 
Failure on the part of such person to so return and take up permanent resi¬ 
dence in the United States during such period shall be deemed to be a de¬ 
termination on the part of such person to discontinue his status as an American 
citizen, and such person shall be forever estopped by such failure from there¬ 
after claiming such American citizenship; or 

(b) Taking an oath or making an affirmation or other formal declaration of 
allegiance to a foreign slate; or 

(c) Entering, or serving in, the armed forces of a foreign slate unless ex¬ 
pressly authorized by the laws of the United States, if he has or acquires the 
nationality of such foreign state; or 

(d) Accepting, or performing the duties of, any office, post, or employ¬ 
ment under the government of a foreign state or political subdivision thereof 
for which only nationals of such state arc eligible; or 

(e) Voting in a political election in a foreign state or participating in an 
election or plebiscite to determine the sovereignty over foreign territory; or 

(f) Making a formal renunciation of nationality before a diplomatic or 
consular officer of the United States in a foreign state, in such form as may be 
prescribed by the Secretary of State; or 

(g) ’-* Deserting the military or naval forces of the United Slates in time 
of war, provided he is convicted thereof by court martial and as the result of 

[Ed.: See John P. Roche, “ITie Loss of American Nationality—the Development of 
Statutory Expatriation,” 99 Univ. of Penna. L.R. (1950), 25-71.] 

[Ed.: See Dos Reis ex rel. Camara v. Nicolls (1947), 161 F. 2d 860.] 

[Ed.: As amended January 20, 1944, 58 Stat. 4.J 
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such conviction is dismissed or dishonorably discharged from the service of 
such military or naval forces . . . ; or 

(h) Committing any act of treason against, or attempting by force to over¬ 
throw or bearing arms against the United States, provided he is convicted 
thereof by a court martial or by a court of competent jurisdiction; or 

(i) ■ Making in the United States a formal written renunciation of national¬ 
ity in such form as may be prescribed by, and before such officer as may be 
designated by, the Attorney General, whenever the United States shall be in a 
stale of war and the Attorney General shall approve such renunciation as not 
contrary to the interests of national defense; or 

(j) Departing from or remaining outside the jurisdiction of the United 
States in time of war or during a period declared by the President to be a 
period of national emergency for the purpose of evading or avoiding training 
and service in the land or naval forces of the United States. 

Si-c. 402 [8 USX .A., § 802]. A national of the United Stales who was 
born in the United States or who was born in any place outside of the juris¬ 
diction of the United ^States of a parent who was born in the United Stales, 
shall be presumed to have expatriated himself under subsection (c) or (d) 
of section 401, when he shall remain for six months or longer within any for¬ 
eign state of which he or either of his parents shall have been a national ac¬ 
cording to the laws of such foreign state, or within any place under control of 
such foreign stale, and such presumption shall exist until overcome whether 
or not the individual has returned to the United States. Such presumption 
may be overcome on the presentation of satisfactory evidence to a diplomatic 
or consular officer of the United States, or to an immigration officer of the 
United States, under such rules and regulations as the Department of State 
and the Department of Justice jointly prescribe. However, no such presump¬ 
tion shall arise with respect to any officer or employee of the United States 
while serving abroad as such officer or employee, nor to any accompany¬ 
ing member of his family. 

Sr-r. 403 [8 USX\A., § 803] . . . (b) No national under eighteen years 
of age can expatriate himself under subsections (b) to (g), inclusive, of sec¬ 
tion 401. 

Sec. 404 [8 US.C,A., § 804].’-'' A person who has become a national by 
naturalization shall lose his nationality by: 

(a) Residing for at least two years in the territory of a foreign state of which 
he was formerly a national or in which the place of his birth is situated, if he 
acquires through such residence the nationality of such foreign state by opera¬ 
tion of the law thereof; or 

(b) Residing continuously for three years in the territory of a foreign stale 
of which he was formerly a national or in which the place of his birth is 
situated, except as provided in section 406 hereof. 

(c) Residing continuously for five years in any other foreign state, except 
as provided in section 406 hereof. 

[Ed. As amended July 1, 1944, 58 Slat. 677.) 

(Eo. As amended September 27, 1944, 58 Slat. 746.| 

[F,d. For various exceptions, such as residing abroad on government service or as 
a student, see Secs. 405 and 406.] 
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British Nationality Act, 1948 

11 & 12 Geo. 6. c. 56 

Sec. 19 (1). If any citizen of the United Kingdom and Colonies of full age 
and capacity who is also— 

(a) a citizen of any country mentioned in subsection (3) of section one 
of this Act or of Eire; or 

(b) a national of a foreign country, 

makes a declaration in the prescribed manner of renunciation of citizenship of 
the United Kingdom and Colonies, the Secretary of State shall cause the decla¬ 
ration to be registered: and upon the registration, that person shall cease to 
be a citizen of the United Kingdom and Colonies: 

Provided that the vSccrctary of State may withhold registration of any such 
declaration if it is made during any war in which His Majesty may be engaged 
by a person who is a national of a foreign country. . . 

France, Code of French Nationality, 1945 

Journal Officiel, October 20, 1945, p. 6705 

Art. 87. French nationality is lost by a Frenchman who voluntarily acquires 
a foreign nationality after attaining his majority. 

Art. 88. However, within a period of fifteen years either from incorporation 
in the active army or from inscription on the military liability list in case he 

fEi).: Sec above, p. 477. | 

Cf. Jones, 1948 174: “Naturalization in a foreign State no longer 

causes loss of nationality (as it did under Section 13 of the Act of 1914). The old rule 
was based on two ideas: (1 ) double nationality should be avoided or minimized so far 
as possible b) municipal legislation, (2) such naturalization showed a desire to shake 
off British allegiance and to identify the person applying for it with the Stale of his new 
nationality. As regards the first point, double nationality is not now considered specially 
undesirable, and, as regards the second point, many persons of unimpeachable British 
associations . . . became naturalized in foreign countries for purely business reasons, 
and it was no longer felt justifiable to cause them to lose their nationality automatically 
in such circumstances.” C/. Parry, op. cit., 40-43. 

To the Editor this policy, while understandable as between Commonwealth coun¬ 
tries, seems a step backward in relation to naturalization in foreign Slates if only because 
the renunciation of United Kingdom nationality under foreign law as a condition prece¬ 
dent to the acquisition of a foreign nationality might appear to be regarded as not having 
been made in good faith.] 
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is excused from active service, the loss of French nationality is subordinated to 
the authorization of the French Government. . . 

United States-Albania, Naturalization Treaty 
Sk:ni:d at Tirana, April 5, 1932 
U.S.T.S. No. 892 

Article 7. Nationals of the United States who have been or shall be naturalized 
in Albanian territory shall be held by the United Stales to have lost their 
former nationality and to be nationals of Albania. 

Reciprocally, nationals of Albania who have been or shall be naturalized 
in territory of the United Stales shall be held by Albania to have lost their 
original nationality and to be nationals of the United States. 

I'he word “national,” as used in this convention, means a person owing 
permanent allegiance to, or having the nationality of, the United States or 
Albania, respectively, under the laws thereof. 

The word “naturalized,” as used in this convention, refers only to the 
naturalization of persons of full age, upon their own applications, and to the 
naturalization of minors, through the naturalization of their parents. It does 
not apply to the acquisition of nationality by a woman through marriage. Minor 
children of persons naturalized in either country shall not acquire the national¬ 
ity of that country until they shall have established their habitual residence 
there. 

Article 3. If a national of either country, who comes within the purview of 
Article I, shall renew his residence in his country of origin without the intent 
to return to that in which he was naturalized, he shall be held to have renounced 
his naturalization. 

7 he intent not to return may be held to exist w'hen a person naturalized in 
one country shall have resided more than two years in the other; but this pre¬ 
sumption may be overcome by evidence to the contrary. 


Editor’s Note: Loss of Nationality. Except in cases of territorial transfer, 
loss of nationality, like its acquisition, is, in principle, determined by national 
law. The doctrine of “indis.soluble allegiance,” long held by many Stales, has 
now been overwhelmingly rejected. However, despite the provision of Article 
15 (2) of the Universal Declaration of Human Rights, approved by the United 
Nations General A.ssembly, December 10, 1948, that “no one shall be arbi¬ 
trarily deprived of his nationality nor denied the right to change his nationality,” 
the right of expatriation, where it exists, is a right conferred by national, not 

Certain exception.s omitted here. For a discussion of this and other ways of 
losine French nationality, see Nibovet, op. cir., 1, 399 ff.; Aymond, op. cit., 105 ff.] 

[Ed.: See further (J.S. For. Rvl.. 1928, I, 494 ff.; itl., 1929, I, 439-486; id., 1930, 111, 
1 ff.; id.. 1931, I, 827 ff.; id., 1932. IL 115ff.l 
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by international, law. See John Bassett Moore, The Principles of American 
Diplomacy (2d cd., 1918), Ch. VIL “The Doctrine of Expatriation,” also in 
his Collected Papers, IV, 388-406; Moore, Digest, III, 552-735; Hackworlh, 
III, 161-279; Hyde, XL 1143-1170; Harvard Research, Nationality, Article 
13 and Comment, 44-51; Richard W. Flournoy, “Naturalization and Ex¬ 
patriation,” 31 Yale LJ. (1921-22), 702-719, 848-868; Edwin M. Borchard, 
“Decadence of the American Doctrine of Voluntary Expatriation,” 25 AJJ.L. 
(1931), 312-316; Philip C. Jessup, A Modern Lmw of Nations, 75 fT.; H. 
Lauterpacht, An International Bill of the Rights of Man, 129 ff.; Lauterpacht, 
International Law and Human Rights (1950), 346 ff., 423. 

The right of a State, in conformity with international law, to naturalize a 
resident applicant for its nationality is not limited by any provisions of his 
national law which may forbid or restrict his expatriation. Conversely, the fact 
of his naturalization abroad imposes no obligation, in the absence of treaty, on 
his State of origin either to recognize his acijuisition of a new nationality or to 
regard him as having lost his original nationality. Consult authorities cited 
above. 

In United States (Salem Claim) v. Egypt (1932), the Tribunal (Walter 
Simons, A. Badaoui; with Fred K. Nielsen dissenting) observed, by way of 
dictum, that if Salem “was an Egyptian subject when he acquired American 
nationality, the Egyptian Government could oppose to his naturalization the 
fact that he had acquired American nationality without the consent of the 
Egyptian Government, which means that he never lost Egyptian nationality. 
This follows from the rules of the Turkish law of 1869 which was then in force 
in Egypt . . . The Turkish law which makes the acquisition of foreign nation¬ 
ality dependent on the permission of the Government is internationally not to 
be objected to.” The Tribunal found, however, that Salem did not possess 
Egyptian nationality when he acquired American nationality. Sec Department 
of State Arbitration Series. No. 4 (6), 39-40. 

As of 1935, the laws of forty-three States provided for unconditional loss of 
nationality by a national upon naturalization in a foreign State; under the laws 
of tw'eniy-four Slates, loss of nationality by a national required the specific con¬ 
sent of the Slate of origin. Durward Sandifer, “A Comparative Study of Law's 
Relating to Nationality at Birth and to Loss of Nationality,” 29 A JJ.L. (1935), 
248, 271-272. Cf, Harvard Research, loc. cit., 45, and Appendix I, 100 ff. 

The result of conflicting national practices has been that certain persons pos¬ 
sess dual or multiple nationality. In an effort to eliminate this cause of multiple 
nationality, the League of Nations requested information of governments on the 
following point: 

Docs the loss of nationality result directly from the naturalization in the foreign 
country? Or, on the contrary, is it the authorization to renounce the former nation¬ 
ality which causes that nationality to be lost, and, if so, how and at what date? 
Is there an exact correspondence between the loss of the former nationality and 
the acquisition of the new nationality by naturalization, especially as regards 
date? . . . 

For the Replies of Governments, see League of Nations Conference for the 
Codification of International Law, Bases of Discussion, I, 1929. V. 1., 36-44. 
On the basis of divergent replies the Preparatory Committee formulated the 
following Bases of Discussion (id. 44): 
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No. 6. In principle, a person who on his own application acquires a foreign na¬ 
tionality thereby loses his former nationality. The legislation of a State may never¬ 
theless make such loss of its nationality conditional upon the fulfilment of particu¬ 
lar legal requirements regarding the legal capacity of the person naturalized, his 
place of residence, or his obligations of service towards the State; in the case of 
persons not satisfying these requirements, the State’s legislation may make the loss 
of nationality conditi(mal upon the grant of an authorization. 

No. 6 his. A release from allegiance (expatriation permit ) does not entail loss of 
nationality until a foreign nationality is acquired. 

Agreement at The Hague Codification Conference proved impossible, coun¬ 
tries of immigration largely favoring the first sentence of Basis of Discussion 
No. 6 and countries of emigration preferring to restrict and control the loss of 
their nationals. Sec discussions in id., Acts of the Conference, IL Minutes of 
the 1st Committee (Nationality), 1930. V. 15., pp. 44, 68-85, 91-101, 196, 
252. The Conference, therefore, omitted the subject from the proposed Con¬ 
vention but made a recommendation (the second paragraph of w'hich was 
strongly opposed by a minority including the United States) as follows: 

V. It is desirable that States should apply the principle that the acquisition of a 
foreign nationality through naturalization involves the loss of the previous nation¬ 
ality. 

it is also desirable that, pending the complete realization of the above principle. 
Slates before conferring their nationality by naturalization should endeavor to as¬ 
certain that the person concerned has fulfilled, or is in a position to fulfil, the con¬ 
ditions required by the law of his country for the loss of its nationality. 

See id., Report of the First Committee, 1930. V. 8., p. 5; Final Act, 1930. 
V. 7., p. 14, 

On impeachment or cancellation of naturalization for fraud see Moore, 
Digest, in, 499 IT.; Hackworlh, III, 89 (T.; Hyde, II, 1125 fT. 

Denationalization. On Russian, Italian and German measures of denational¬ 
ization on political or racial grounds, consult LawTcnce Preuss, ‘international 
Law and Deprivation of Nationality,” 23 Georgetown L.J. (1934—35), 250- 
276; Paul Abel, ‘i3cnationalization,” 6 Modern L.R. (1942-43), 57-68; Sir 
John Fischer Williams, “Denationalization,” 1927 B.Y.LL., 45-61; Tara- 
couzio, op. cit., 119 fT. 
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V. DUAL NATIONALITY 

The Canevaro Case 

Italy-Phru, Tribunal of The Hague Court of 
Arbitration, 1912 

Scott, The Hui*ue Court Reports (1916), 284 *2 

[Ed,: By a comprotnis dated April 25, 1910, the Italian and Peruvian Govern¬ 
ments agreed to submit to arbitration certain questions arising out of a claim 
made by the Italian Government on behalf of the brothers Napoleon, Carlos, 
and Rafael Canevaro against the Peruvian Government. Only so much of the 
Award as deals with the Italian claim on behalf of Rafael Canevaro is repro¬ 
duced here.] 

[By The Tribunal: Renault, Fusinato, Calderon]: . . . Has Count 
Rafael Canevaro a right to be considered as an Italian claimant? . . . 

Whereas ... it is deemed best to pass first upon the third question con¬ 
tained in the comprotnis, that is, the question of the status of Rafael Canevaro; 

Whereas, according to Peruvian legislation (Article 34 of the Constitution), 
Rafael Canevaro is a Peruvian by birth becau.se born on Peruvian territory. 

And whereas, on the other hand, according to Italian legislation (Article 4 
of the Civil Code ) he is of Italian nationality because born of an Italian father; 

Whereas, as a matter of fact, Rafael Canevaro has on several occasions 
acted as a Peruvian citizen, both by running as a candidate for the Senate, 
where none are admitted except Peruvian citizens and where he succeeded in 
defending his election, and, particularly, by accepting the office of Consul 
General for the Netherlands, after having secured the authorization of both the 
Peruvian Government and the Peruvian Congress; 

[Therefore] . . . under these circum.stances, whatever Rafael Canevaro's 
status as a national may be in Italy, the Government of Peru has a right to 
consider him a Peruvian citizen and to deny his status as an Italian claim¬ 
ant . . . 

And whereas, according to the above decision in regard to the status of 
Rafael Canevaro, the Tribunal is to pass judgment only in regard to his two 
brothers ... [an award was made in their behalf]. 

32 [Ed.: Translation. For the French text, see Scott, op. cit., 522.] 
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Apostolidis V. The Turkish Government 
Franco-Turkisii Mixed Arbitral Tribunal, 1928 

8 T.A.M. 373 33 

[Ed.: Article 65 of the Treaty of Lausanne of July 24, 1923, provided, in part: 
“Property, rights and interests which still exist and can be identified in terri¬ 
tories remaining Turkish at the date of the C(uiiing into force of the present 
Treaty, and which belong to persons who on the 29th October, 1914, were 
Allied nationals, shall be immediately restored to the owners in their existing 
state. . . . All disputes relating to the identity or the restitution of property 
to which a claim is made shall be submitted to the Mixed Arbitral Tri¬ 
bunal . . 2S L.N T.S. 11. 

Claim was made pursuant to the Treaty of Lausanne, by Demetrius Apos¬ 
tolidis, a French citizen resident in Athens, on behalf of himself and his brothers 
and sisters Basile, Arianc, Iphigenie, Electre, and Penelope Apostolidis, all 
French citizens residing in Alexandria, for the restitution of certain properties 
in I'urkey inherited from their father Athcnodorc Apostolidis. Defendant Turk¬ 
ish Cjovernment, which had retained the properties, challenged the jurisdiction 
of the Tribunal, alleging that Athcnodorc Apostolidis and all the claimants had 
retained Turkish nationality under Turkish law despite their naturalization as 
French nationals.] 

(By The Tribunai.: Asser, Mlhmld All GandolpheJ: . . . 

Whereas the fact that . . . [Athcnodorc Apostolidis] was a naturalized 
Frenchman has not been contested by defendant; 

Whereas, however, defendant has invoked Article 5 of the Turkish law 
of January 19, 1869, providing that the naturalization of an Ottoman subject 
without the previous authorization of the Imperial Government shall be con¬ 
sidered null and void; 

Whereas, on the basis of this Article, defendant maintains that . . . [Atheno- 
dorej, who had not obtained the required authorization, had retained his 
Turkish nationality without acquiring French nationality, and consequently 
the 'Lribunal lacked jurisdiction to decide plaintiff's claim; 

Whereas, according to the principles of public international knv, the effects 
of naturalization musT be recognized not only by the authorities of the State 
which has granted this naturalization but equally by the judicial and admin¬ 
istrative authorities of all other States; 

Whereas, in the exceptional case where the laws of a State require previous 
governmental authorization for the naturalization of its nationals abroad, it is 
only the authorities of that Stale who are bound . . . [to regard an unauthor¬ 
ized naturalization as invalid]; 

Whereas, it follows in the present case that although the Turkish adminis¬ 
trative and judicial authorities were entitled to refuse to recognize the effects 

33 [Translation from the French by the Editor.] 
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of the naturalization ... all other judicial authorities, including the Mixed 
Arbitral Tribunal,—which, as regards public international law, is not bound 
by the municipal legislation of one of the contracting Slates—are bound to 
recognize the validity of the change of nationality and to recognize the claim¬ 
ants as French nationals; . . . 

For these reasons . . . [the Tribunal] 

Having examined Article 5 of the Turkish law of January 19, 1869, Article 
12 of the French Civil Code, and Article 65 of the Treaty of Lausanne, 

Declares that it has jurisdiction . . . 

Convention on • . . the Conflict of Nationality Laws 
Signed at The Hague, April 12, 1930 
179 L.N.TS. 89 8* 

Article 3. Subject to the provisions of the present Convention, a person having 
two or more nationalities may be regarded as its national by each of the States 
whose nationality he possesses. 

Article 4. A Slate may not afford diplomatic protection to one of its nationals 
against a State whose nationality such person also possesses. 

Article 5. Within a third State, a person having more than one nationality 
shall be treated as if he had only one. Without prejudice to the application of 
its law in matters of personal status and of any conventions in force, a third 
State shall, of the nationalities which any such person possesses, recognize ex¬ 
clusively in its territory either the nationality of the country in which he is 
habitually and principally resident, or the nationality of the country with which 
in the circumstances he appears to be in fact most closely connected. 

Article 6. Without prejudice to the liberty of a State to accord wider rights to 
renounce its nationality, a person po.ssessing two nationalities acquired with¬ 
out any voluntary act on his part may renounce one of them with the authori¬ 
sation of the Stale whose nationality he desires to surrender. 

This authorisation may not be refused in the case of a person who has 
his habitual and principal residence abroad, if the conditions laid down in 
the law of the State whose nationality he desires to surrender are satisfied. 

8 * [Ed.: For ratifications, see above, p. 458.] 
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Military Obligations in Certain Cases of Double 
Nationality 

Protocol Signed at The Hague, April 12, 1930 
178 L,N,T.S. 227 »» 

Article /. A person possessing two or more nationalities who habitually re¬ 
sides in one of the countries whose nationality he possesses, and who is in fact 
most closely connected with that country, shall be exempt from all military 
obligations in the other country or countries. 

This exemption may involve the loss of the nationality of the other country 
or countries. 

Article 2, Without prejudice to the provisions of Article 1 of the present 
Protocol, if a person possesses the nationality of two or more States and, under 
the law of any one of such Slates, has the right, on attaining his majority, to 
renounce or decline the nationality of that State, he shall be exempt from 
military service in such State during his minority. 

Article 3. A person who has lost the nationality of a State under the law of 
that State and has acquired another nationality, shall be exempt from military 
obligations in the State of which he has lost the nationality. 


Editor’s Note: Dual Nationality. Dual or multiple nationality arises from the 
concurrent application of jus soli and jus sanguinis at birth or from the conflict 
of nationality laws with reference to naturalization and expatriation. Sec 
Moore, Digest, III, 518-551; Moore, International Arbitrations, 111, 2518- 
2531; Hackworth, III, 352-377; Hyde, II, 1131-1143; Lauterpacht's Op- 
penheim, (7th ed.), I, 606 flf. and the works there cited; Harvard Research, 
Nationality, passim. The Hague Codification Conference of 1930 failed to 
agree upon measures to eliminate the causes of dual nationality. The conflicting 
interests of countries of emigration and countries of immigration, particularly 
with reference to the conservation of manpower for military service, was in¬ 
dicated as the basic cause of disagreement. Efforts to confer upon an indi¬ 
vidual possessing dual nationality the right to choose one and divest himself 
of the other resulted only in the compromise set forth in Article 6 of the Con¬ 
vention on the Conflict of Nationality Laws, above, p. 514. See Acts of the 
Conference, Bases of Discussion, I, 1929. V. 1., 22-35, 80-87; Minutes of 
the 1st Committee, 1930. V. 15., 44-68, 102-114, 124-130, 140-146, 167, 
210-213, 226, 250; Report of the 1st Committee, 1930. V. 8., 4-5, 8. Efforts 
of the United States delegation to eliminate from the last sentence of Article 
6 the proviso “if the conditions laid down in the law of the State whose nation- 

[Fd.: In force since May 25, 1937. By July 31, 1946, this Protocol had been ratified 
or acceded to by the United States, Belgium, Brazil, Great Britain (including Burma), 
Australia, South Africa, India, Colombia, Cuba, The Netherlands, Salvador and Sweden. 
League Docs. 1944. V. 2, p. 64 and 1946. V. LI 
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ality he desires to surrender are satisfied” were unavailing. Cf. Minutes of the 
I St Committee, loc. cit., 102 IT., 126 IT. 

Although Article 3 of the Convention on the Conflict of Nationality Laws, 
above, was accepted by the 1st Committee by a vote of 40 to 1 with 6 absten¬ 
tions, Article 4 was strongly opposed (see id., 48 ff., and Bases of Discussion, 
loc. cit., 25 IT.) and was adopted by a vote of 29 to 5, with 13 abstentions. Id., 
210-211. The experience of the United States in attempting to protect natural¬ 
ized citizens who return to a country which also claims them as nationals has led 
to a self-imposed limitation upon its right to protect such citizens. In the face 
of a denial of its right to afford protection to such citizens against a State simi¬ 
larly claiming them as nationals, the United States at first presumed by statute 
that they had lost its nationality and, at present, stipulates the actual loss of its 
nationality (see Nationality Act of 1940, sec. 404, above). For an opinion 
that the presumption of loss of nationality under the earlier statutes related to 
a loss of the right to diplomatic protection as a citizen rather than to loss of 
citizenship itself, and that the presumption could be rebutted by returning to 
the United States, see the Opinion of Attorney General Wickersham in the 
Case of Nazara Gossin (1910), 28 Op. Att. Gen. 504. On United States prac¬ 
tice with reference to loss of the right to protection see Moore, Digest, III, 757- 
795; Hackworth, III, 279-346; Hyde, 11, 1170-1179; Codification of the 
Nationality Laws of the United States, House Committee Print (1939, 76th 
Cong., 1st sess.),I, 68-76. 

Decisions of international tribunals on the right of a State to prCvsent an 
international claim on behalf of one of its nationals as against another State 
also claiming that person as its national have not led to a uniform rule. In the 
Canevaro Case, above, p. 512, the court, while admitting that claimant pos¬ 
sessed Italian nationality as well as Peruvian nationality, held that his activities 
as a Peruvian citizen justified the court in denying his status as an Italian 
claimant. Does it follow that the court would have taken jurisdiction of a 
Peruvian claim on his behalf against Italy? Some decisions appear to hold 
that where claimant possesses dual nationality neither State can claim on his 
behalf against the other. Sec decisions cited in Edwin M. Borchard, The Diplo¬ 
matic Protection of Citizens Abroad (1915), 588 ff.; Jackson H. Ralston, The 
Law and Procedure of International Tribunals, (rev. ed. 1926) 172 IT. and 
secs. 305-313 therein and in id.. Supplement (1936); A. H. Feller, The Mexi¬ 
can Claims Commissions, 1923-J934 (1935), 98. However, Hyde, II, 1131, 
observes that the circumstance that two States may claim the same individual 
as a national does not prevent the equities of one from being superior to those 
of the other. Thus, international courts have sometimes taken jurisdiction in 
such cases by inferring from domicile or “active nationality” a preference on 
the part of the individual which indicated, except in a formal sense, a closer 
relationship with one of the two States. See Borchard and Ralston, loc, cit. It 
should be observed, however, that by taking jurisdiction in such dual national¬ 
ity cases the court does not—and, in fact, cannot—deprive the individual of 
his status as a national of either State. Compare U,S. {Tellech Claim) v. Aus¬ 
tria and Hungary (1928), Decisions and Opinions, Tripartite Claims Com¬ 
mission, 71; Baron Frederic de Born v. Serb-Croat-Slovene State (1926), 6 
T.A .M., 499, Barthez de Montfort v. Treuhander Hauptverwaltimg, etc. (1926) 
id., 806; Art. 3 (2), Statute of the International Court of Justice; Jessup, A 
Modern Law of Nations, 73 ff. 
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VI. JURISDICTION OVER NATIONALS ABROAD 

American Banana Co. v. United Fruit Co. 

United States, Supreme Court, 1909 
213 U.S. 347 

Holmes, J. This is an action brought to recover threefold damages under 
the act to protect trade against monopolies. July 2, 1890, c. 647, § 7. 26 
Stat. 209, 210 (15 V.S.C.A. § 15). The circuit court dismissed the complaint 
upon motion, as not setting forth a cause of action. 160 Fed. 184. This judgment 
was alTirmed by the circuit court of appeals, 166 Fed. 261, and the case then 
was brought to this court by writ of error. 

The allegations of the complaint may be summed up as follows: The plaintiff 
is an Alabama corporation, organized in 1904. The defendant is a New Jersey 
corporation, organized in 1899. Long before the plaintiff was formed, the 
defendant, with intent to prevent competition and to control and monopolize 
the banana trade, bought the property and business of several of its previous 
competitors, with provision against their resuming the trade, made contracts 
with others, including a majority of the most important, regulating the quan¬ 
tity to be purchased and the price to be paid, and acquired a controlling amount 
of stock in still others. For the same purpose it organized a selling company, of 
which it held the stock, that by agreement sold at fixed prices all the bananas 
of the combining parties. By this and other means it did monopolize and re¬ 
strain the trade and maintained unreasonable prices. The defendant being in 
this ominous attitude, one McConnell, in 1903, started a banana plantation 
in Panama, then part of the United States of Colombia, and began to build a 
railway (which would afford his only means of export), both in accordance with 
the law's of the United States of Colombia. He was notified by the defendant 
that he must either combine or stop. Two months later, it is believed at the de¬ 
fendant’s instigation, the governor of Panama recommended to his national 
government that Costa Rica be allowed to administer the territory through 
which the railroad was to run, and this although that territory had been aw'ardcd 
to Colombia under an arbitration agreed to by treaty. The defendant, and 
afterwards, in September, the government of Costa Rica, it is believed by the 
inducement of the defendant, interfered with McConnell. In November, 1903, 
Panama revolted and became an independent republic, declaring its boundary 
to be that settled by the award. In June, 1904, the plaintiff bought out Mc¬ 
Connell and went on with the work, as it had a right to do under the laws of 
Panama. But in July, Costa Rican soldiers and officials, instigated by the de¬ 
fendant, seized a part of the plantation and a cargo of supplies and have held 
them ever since, and stopped the construction and operation of the plantation 
and railway. In August one Astua, by ex parte proceedings, got a judgment 
from a Costa Rican court, declaring the plantation to be his, although, it is 
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alleged, the proceedings were not within ihe jurisdiction of Costa Rica, and 
were contrary to its laws and void. Agents of the defendant then bought the 
lands from Astua. The plaintifl* has tried to induce the government of Costa 
Rica to withdraw its soldiers, and also has tried to persuade the United States 
to interfere, but has been thwarted in both by the defendant and has failed. 
The government of Costa Rica remained in possession down to the bringing 
of the suit. 

As a result of the defendant’s acts the plaintiff has been deprived of the use 
of the plantation, and the railway, the plantation, and supplies have been 
injured. The defendant also, by outbidding, has driven purchasers out of the 
market and has compelled producers to come to its terms, and it has prevented 
the plaintiff from buying for export and sale. This is the substantial damage 
alleged. There is thrown in a further allegation that the defendant has ‘‘sought 
to injure” the plaintiff's business by offering positions to its employees, and by 
discharging and threatening to discharge persons in its own employ who were 
stockholders of the plaintiff. But no particular point is made of this. It is 
contended, however, that, even if the main argument fails and the defendant 
is held not to be answerable for acts depending on the co-operation of the 
government of Costa Rica for their effect, a wrongful conspiracy resulting 
in driving the plaintiff out of business is to be gathered from the complaint, and 
that it was entitled to go to trial upon that. 

It is obvious that, however stated, the plaintiff's case depends on several 
rather startling propositions. In the first place, the acts causing the damage 
were done, so far as appears, outside the jurisdiction of the United States, and 
within that of other states. It is surprising to hear it argued that they were 
governed by the act of Congress. 

No doubt in regions subject to no sovereign, like the high seas, or to no 
law that civilized countries would recognize as adequate, such countries may 
treat some relations between their citizens as governed by their own law, 
and keep, to some extent, the old notion of personal sovereignty alive. See 
The Hamilton (Old Dominion S.S. Co, v. Gilmore) 207 U.S. 398, 403; Hart 
v. Gumpach, L.R. 4 P.C. 439, 463, 464; British South Africa Co. v. Com- 
panhia de Mocambique [1893J A.C. 602. They go further, at times, and de¬ 
clare that they will punish anyone, subject or not, who shall do certain things, 
if they can catch him, as in the case of pirates on the high seas. In cases im¬ 
mediately affecting national interests they may go further still and may make, 
and, if they get the chance, execute, similar threats as to acts done within an¬ 
other recognized jurisdiction. An illustration from our statutes is found with 
regard to criminal correspondence with foreign governments. Rev. Stat. § 5335 
(18 IJ,S.C.A. § 5.) See further. Com. v. Macloon, 101 Mass. 1; Sussex Peeraf^e 
Case, 11 Clark & F. 85, 146. And the notion that English statutes bind British 
subjects everywhere has found expression in modern times and has had some 
startling applications. R. v. Sawyer, 2 Car. & K. 101; The Zollverein, Swabey, 
96, 98. But the general and almost universal rule is that the character of an act 
as lawful or unlawful must be determined wholly by the law of the country 
where the act is done. Slater v. Mexican Nat. R. Co., 194 U.S. 120, 126. This 
principle was carried to an extreme in Milliken v. Pratt, 125 Mass. 374. For 
another jurisdiction, if it should happen to lay hold of the actor, to treat him 
according to its own notions rather than those of the place where he did the 
acts, not only would be unjust, but would be an interference with the authority 
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of another sovereign, contrary to the comity of nations, which the other state 
concerned justly might resent. Phillips v. Eyre, L.R. 4 Q.B. 225, 239, L.R. 6 
Q.B. 1, 28; Dicey, Confl. L, 2d ed. 647. See also Appendix, 724, 726, note 2. 

Law is a statement of the circumstances, in which the public force will be 
brought to bear upon men through the courts. But the word commonly is con¬ 
fined to such prophecies or threats when addressed to persons living within the 
power of the courts. A threat that depends upon the choice of the party affected 
to bring himself within that power hardly would be called law in the ordinary 
sense. We do not speak of blockade running by neutrals as unlawful. And the 
usages of speech correspond to the limit of the attempts of the lawmaker, ex¬ 
cept in extraordinary cases. It is true that domestic corporations remain always 
within the power of the domestic law; but, in the present case, at least, there 
is no ground for distinguishing between corporations and men. 

The foregoing considerations would lead, in case of doubt, to a construction 
of any statute as intended to be confined in its operation and effect to the ter¬ 
ritorial limits over which the lawmaker has general and legitimate power. 
“All legislation is prima facie territorial.” Ex parte Blain, L.R. 12 Ch. Div. 
522, 528; State v. Carter, 27 N.J.L. 499; People v. Merrill, 2 Park. Crim. Rep. 
590, 596. Words having universal scope, such as “every contract in restraint 
of trade,” “every person w^ho shall monopolize,” etc., will be taken, as a mat¬ 
ter of course, to mean only everyone subject to such legislation, not all that 
the legislator subsequently may be able to catch. In the case of the present 
statute, the improbability of the United States attempting to make acts done in 
Panama or Costa Rica criminal is obvious, yet the law begins by making 
criminal the acts for which it gives a right to sue. Wc think it entirely plain 
that what the defendant did in Panama or Costa Rica is not within the scope 
of the statute so far as the present suit is concerned. Other objections of a 
serious nature are urged, but need not be discussed. 

For again, not only were the acts of the defendant in Panama or Costa Rica 
not within the Sherman act, but they were not torts by the law of the place, 
and therefore were not torts at all, however contrary to the ethical and eco¬ 
nomic postulates of that statute. The substance of the complaint is that, the 
plantation being w ithin the de jacto jurisdiction of Costa Rica, that state took 
and keeps possession of it by virtue of its sovereign power. But a seizure by 
a state is not a thing that can be complained of elsewhere in the courts. Under¬ 
hill V. Hernandez, 168 U.S. 250. The fact, if it be one, that de jure the estate 
is in Panama, does not matter in the least; sovereignty is pure fact. The fact 
has been recognized by the United Slates, and, by the implications of the bill, 
is assented to by Panama. 

The fundamental reason why persuading a sovereign power to do this or 
that cannot be a tort is not that the sovereign cannot be joined as a defend¬ 
ant or because it must be assumed to be acting lawfully. The intervention of 
parties who had a right knowingly to produce the harmful result between the 
defendant and the harm has been thought to be a nonconductor and to bar 
responsibility (Allen v. Flood [1898] A.C. 1, 121, 151, etc.), but it is not 
clear that this is always true; for instance, in the case of the privileged repe¬ 
tition of a slander (Elmer v. Fessenden, 151 Mass. 359, 362, 363, 22 N.E. 
635, 24 N.E. 208), or the malicious and unjustified persuasion to discharge 
from employment (Moran v. Dunphy, 111 Mass. 485, 487, 59 N.E. 125). The 
fundamental reason is that it is a contradiction in terms to say that, within its 
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jurisdiction, it is unlawful to persuade a sovereign power to bring about a 
result that it declares by its conduct to be desirable and proper. It does not, 
and foreign courts cannot, admit that the influences were improper or the 
results bad. It makes the persuasion lawful by its own act. The very meaning 
of sovereignty is that the decree of the sovereign makes law. Sec Kawancmakoa 
V. Polyhlank, 204 U.S. 349, 353. In the case of private persons, it consistently 
may assert the freedom of the immediate parlies to an injury and yet declare 
that certain persuasions addressed to them are wrong. See An^le v Chicago, 
Sl pm. & O.R. Co., 151 U.S. I, Fletcher v. Peck, 6 Cranch, 87, 130, 

131. 

The plaintiff relied a good deal on Rafael v. Verelst, 2 W. Bl. 983, 1055. 
But in that case, although the nabob who imprisoned the plaintiff was called 
a sovereign for certain purposes, he was found to be the mere tool of the 
defendant, an English governor. That hardly could be listened to concerning 
a really independent state. But of course it is not alleged that Costa Rica stands 
in that relation to the United Fruit Company. 

The acts of the soldiers and officials of Costa Rica are not alleged to have 
been without the consent of the government, and must be taken to have been 
done by its order. It ratified them, at all events, and adopted and keeps the 
possession taken by them. O'Reilly de Camara v. Brooke, 209 U.S. 45, 52, 
678; The Paquete Habana {United States v. The Paqiiete Hahana) 189 U.S. 
453, 465; Dempsey v. Chambers, 154 Mass. 330, 332, 28 N.E. 279. The in¬ 
juries to the plantation and supplies seem to have been the direct effect of the 
acts of the Costa Rican government, which is holding them under an adverse 
claim of right. The claim for them must fall with the claim for being deprived 
of the use and profits of the place. As to the buying at a high price, etc., it is 
enough to say that we have no ground for supposing that it was unlawful in 
the countries where the purchases were made. Giving to this complaint every 
reasonable latitude of interpretation we are of opinion that it alleges no case 
under the act of Congress, and discloses nothing that we can suppose to have 
been a tort where it was done. A conspiracy in this country to do acts in 
another jurisdiction does not draw to itself those acts and make them unlaw¬ 
ful, if they are permitted by the local law. 

Further reasons might be given why this complaint should not be upheld, 
but we have said enough to dispose of it and to indicate our general point of 
view. 

Judgment affirmed. 


Harry M. Blackmer v. United States of America 
United SrATE,s, Supreme Court, 1932 
284 U.S. 421 


Mr. Chief Justice Hughes delivered the opinion of the Court. 

The petitioner, Harry M. Blackmer, a citizen of the United States resident 
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in Paris, France, was adjudged guilty of contempt of the Supreme Court of 
the District of Columbia for failure to respond to subpoenas served upon 
him in France and requiring him to appear as a witness on behalf of the 
United Stales at a criminal trial in that court. I'wo subpoenas were issued, 
for appearances at different times, and there was a separate proceeding with 
respect to each. The two cases were heard together, and a fine of $30,000 
with costs was imposed in each case, to be satisfied out of the property of the 
petitioner which had been seized by order of the court. The decrees were 
affirmed by the Court of Appeals of the District, 49 F (2d) 523, and this 
Court granted writs of certiorari. 

1'hc subpoenas were issued and served, and the proceedings to punish for 
contempt were taken, under the provisions of the Act of July 3, 1926, c. 762, 
44 Stat. 835, V.S.C., Tit. 711-718. The statute provides that whenever 
the attendance at the trial of a criminal action of a witness abroad, who is “a 
citizen of the United States or domiciled therein,’' is desired by the Attorney 
General, or any assistant or district attorney acting under him, the judge of 
the court in which the action is pending may order a subpoena to issue, to be 
addressed to a consul of the United Slates and to be served by him personally 
upon the witness with a tender of traveling expenses. SS 2, 3. Upon proof 
of such service and of the failure of the witness to appear, the court may make 
an order requiring the witness to show cause why he should not be punished 
for contempt, and upon the issue of such an order the court may direct that 
property belonging to the witness and within the United States may be seized 
and held to satisfy any judgment which may be rendered against him in the 
proceeding. S§ 4, 5. Provision is made for personal service of the order upon 
the witness and also for its publication in a newspaper of general circulation 
in the district where the court is sitting. § 6. If, upon the hearing, the charge is 
sustained, the court may adjudge the witness guilty of contempt and impose 
upon him a fine not exceeding $100,000, to be satisfied by a sale of the prop¬ 
erty seized, g 7. This statute and the proceedings against the petitioner are 
assailed as being repugnant to the Constitution of the United States. 

First. The principal objections to the statute are that it violates the due 
process clause of the Fifth Amendment. These contentions arc (1) that the 
“Congress has no power to authorize United States consuls to serve process 
except as permitted by treaty”; (2) that the Act docs not provide “a valid 
method of acquiring judicial jurisdiction to render personal judgment against 
defendant and judgment against his property”; (3) that the Act “does not 
require actual or any other notice to defendant of the offense or of the Gov¬ 
ernment’s claim against his property”; (4) that the provisions “for hearing 
and judgment in the entire absence of the accused and without his consent” 
are invalid; and (5) that the Act is “arbitrary, capricious and unreasonable.” 

While it appears that the petitioner moved his residence to France in the 
year 1924, it is undisputed that he was, and continued to be, a citizen of the 
United States. He continued to owe allegiance to the United Stales. By virtue 
of the obligations of citizenship, the United States retained its authority over 
him, and he was bound by its laws made applicable to him in a foreign 
country. Thus, although resident abroad, the petitioner remained subject to 
the taxing power of the United States. Cook v. Tait, 265 U.S. 47, 54, 56. For 
disobedience to its laws through conduct abroad he was subject to punish¬ 
ment in the courts of the United States. United States v. Bowman, 260 U.S. 
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94, 102. With respect to such an exercise of authority, there is no question of 
international law, but solely of the purport of the municipal law which 
establishes the duties of the citizen in relation to his own government. While 
the legislation of the Congress, unless the contrary intent appears, is con¬ 
strued to apply only within the territorial jurisdiction of the United Stales, 
the question of its application, so far as citizens of the United States in for¬ 
eign countries are concerned, is one of construction, not of legislative power. 
American Banana Co. v. United Fruit Co., 213 U.S. 347, 357; United States 
V. Bowman, 260 U.S. 94, supra; Robertson v. Railroad Labor Board, 268 U.S. 
619, 622. Nor can it be doubted that the United States possesses the power 
inherent in sovereignty to require the return to this country of a citizen, 
resident elsewhere, whenever the public interest requires it, and to penalize 
him in case of refusal. Compare Bartue & Duchess of Suffolk's Case, 2 Dyer, 
176b, 73 Eng. Rep. 388; Knowles v. Luce, Moore. 109, 72 Eng. Rep. 473. 
What in England was the prerogative of the sovereign in this respect pertains 
under our constitutional system to the national authority which may be exer¬ 
cised by the Congress by virtue of the legislative power to prescribe the duties 
of the citizens of the United States. It is also beyond controversy that one of the 
duties w'hich the citizen owes to his government is to support the administration 
of justice by attending its courts and giving his testimony whenever he is prop¬ 
erly summoned. Blair v. United States, 250 U.S. 273, 281. And the Congress 
may provide for the performance of this duty and prescribe penalties for dis¬ 
obedience. 

In this present instance, the question concerns only the method of enforc¬ 
ing the obligation. The jurisdiction of the United States over its absent citizen, 
so far as the binding effect of its legislation is concerned, is a jurisdiction in 
personam, as he is personally bound to take notice of the laws that arc appli¬ 
cable to him and to obey them. United States v. Bowman, 260 U.S. 94, supra. 
But for the exercise of judicial jurisdiction in personam, there must be due 
process, which requires appropriate notice of the judicial action and an op¬ 
portunity to be heard. For this notice and opportunity the statute provides. The 
authority to require the absent citizen to return and testify necessarily implies 
the authority to give him notice of the requirement. As his attendance is needed 
in court, it is appropriate that the Congress should authorize the court to direct 
the notice to be given and that it should be in the customary form of a subpoena. 
Obviously, the requirement would be nugatory, if provision could not be made 
for its communication to the witness in the foreign country. The efficacy of an 
attempt to provide constructive service in this country w'ould rest upon the pre¬ 
sumption that the notice would be given in a manner calculated to reach the 
witness abroad. McDonald v. Mabee, 243 U.S. 90, 92. The question of the 
validity of the provision for actual service of the subpoena in a foreign country 
is one that arises solely between the Government of the United States and the 
citizen. The mere giving of such a notice to the citizen in the foreign country of 
the requirement of his government that he shall return is in no sense an invasion 
of any right of the foreign government and the citizen has no standing to invoke 
any such supposed right. While consular privileges in foreign countries arc 
the appropriate subjects of treaties, it does not follow that every act of a consul, 
as, e.g., in communicating with citizens of his own country, must be predicated 
upon a specific provision of a treaty. The intercourse of friendly nations, per¬ 
mitting travel and residence of the citizens of each in the territory of the other, 
presupposes and facilitates such communications. In selecting the consul for 
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the service of the subpoena, the Congress merely prescribed a method deemed 
to assure the desired result but in no sense essential. The consul was not directed 
to perform any function involving consular privileges or depending upon any 
treaty relating to them, but simply to act as any designated person might act 
for the Government in conveying to the citizen the actual notice of the require¬ 
ment of his attendance. 1'he point raised by the petitioner with respect to the 
provision for the service of the subpoena abroad is without merit. 

As the Congress could define the obligation, it could prescribe a penalty to 
enforce it. . . , Decrees afiirmed.'^*'* 


Editor’s Notf. Jurisdiction over Nationals Abroad. The decision in American 
Banana Co. v. United Fruit Co. may be regarded as holding that, as a matter 
of construction, acts of Congress will be regarded as applying only within the 
territorial jurisdiction of the United States, unless the contrary intent appears. 
Nevertheless, portions of the judgment assert the extreme territorial theory of 
jurisdiction, that “the general and almost universal rule is that the character 
of an act as lawful or unlawful must be determined wholly by the laws of the 
country where the act is done.” The latter assertion is in conllict with the uni¬ 
versally conceded competence of stales to prosecute and punish their nationals, 
for acts committed abroad, on the sole basis of their nationality. See Harvard 
Research Draft Convention on Jurisdiction with Respect to Crime (Edwin D. 
Dickinson, Reporter), 29 A.J.I.L. (1935), Supp., 435, 519-539. Although a 
State cannot enforce its laws within the territory of another State, it is enabled, 
by virtue of the allegiance which a national owes to his State, “to prosecute 
its nationals while they are abroad and to execute judgments against them upon 
property within the State or upon them personally when they return, or the 
State may prosecute its nationals after they return for acts done abroad. . . . 
While the exercise of such jurisdiction is perhaps the exception rather than the 
rule in countries deriving their jurisprudence from the English common law 
... an examination of the legislation adopted in various countries reveals that 
practically all States exercise some penal jurisdiction on the principle of na¬ 
tionality.” Id., 519, 520, 521. 

It is unusual for a State to hang all its laws around the necks of its nationals 
abroad, but, by fairly common practice, a national abroad may be subject 
to the penal jurisdiction of his State for acts committed abroad if such acts 
are also punishable by the lex loci delicti, if they are offences against co¬ 
nationals, or if they are enumerated olTenccs, usually of a certain gravity. See 
classification and analysis of national legislation, id., 523 ff. The exercise of 
such jurisdiction is commonly circumscribed by certain safeguards. “It may 
be stipulated, for example, that the accused must be found on the territory of 
the State or have been extradited to the State; . . . that the accused shall not 
have been previously prosecuted or punished in the courts of the State where 
the crime was committed. . . . The widespread inclusion of such limitations 
in national legislation tends to confirm the opinion that jurisdiction based upon 
nationality is properly regarded as subsidiary to the territorial jurisdiction of 
the State where the crime was committed.” However, “the crimes abroad for 
which it will punish its nationals and the circumstances under which it will 
exercise jurisdiction are matters which international law leaves each State free 

See F. D. Dickinson. “Recall of Witnesses under the W'alsh Act,” 25 AJ.I.L. 
(1931). 72.3-727.) 
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to decide according to local needs and conditions.” Id,, 531. Cj. Report of J. L. 
Brierly on Criminal Competence of States in Respect of Offences Committed 
Outside their Territory, League of Nations, Committee of Experts for the Pro¬ 
gressive Codification of International Law, 1926. V. 7, p. 2, that with refer¬ 
ence to offences committed outside its territory, “there can be no question of 
the competence of a State in respect of the offences of its own nationals, 
wherever these may be committed; and that it is solely a matter for the deter¬ 
mination of each State whether it will assume, and in what cases it will exercise, 
jurisdiction over offences committed by its own nationals abroad.” 

In Skiriotes v. Florida, 313 U.S. 69 (1941), the Supreme Court affirmed 
the conviction of Skiriotes by the stale courts for violating a Florida statute 
by using diving equipment for taking sponges in the Gulf of Mexico six miles 
from shore. Dodging the question of the extent of the territorial waters claimed 
by Florida and assuming that Skiriotes was a citizen of the United States and 
of Florida, Hughes, C.J., observed {id., 73, 76) that “the United States is 
not debarred by any rule of international law from governing the conduct of 
its own citizens upon the high seas or even in foreign countries when the rights 
of other nations or their nationals are not infringed. . . . Even if it were 
assumed that the locus of the offense was outside the territorial waters of 
Florida, it would not follow that the State could not prohibit its own citizens 
from the use of the described divers’ equipment at that place.” See Edwin M. 
Borchardin 35 A.JJ.L. (1941), 515. 

See Douglas v. Forrest, 4 Bingham’s Reports 686 (1828); Grubel v. 
Nassauer, 210N.Y, 149 (1913); U.S. v. Bowman, 260 U.S. 94 {]922);Cook 
V. Tait, 265 U.S. 47 (1924); Jurisdiction over Nationals Abroad (Germany) 
Case, Annual Digest, 1938-40, Case No. 97; Nationals Abroad (Racial Legis^ 
lation) Case, id., 1919^2, Case No. 89; Rex v. Casement, [1917] 1 K.B. 
98; U.S. V. Chandler, 171 F. 2d 921 (1948); Hackworth, II, 179-188, 

Extraterritorial Jurisdiction. The concept of extraterritoriality was distinct 
in juridical nature from the exercise by a State within its territory of jurisdiction 
over nationals within the territory for acts which they had committed when 
abroad, since, in the former case, jurisdiction was actually exercised over na¬ 
tionals while in foreign territory. In a period when local legislation was deemed 
not to apply to foreigners it was customary for consular officers to exercise 
jurisdiction over their nationals in a particular foreign country on the assump¬ 
tion that they were subject to the law of their nationality. The development of 
the principle of the supremacy of the territorial sovereign over the national 
domain and the extension of legislative and judicial jurisdiction to aliens led 
to the abandonment of extraterritorial jurisdiction in Europe. Hyde, II, 852. 
However, in countries where the local law was based on religious, social, and 
moral principles profoundly different from those prevailing in Occidental 
States, treaty rights were acquired by the latter confirming or establishing the 
exemption of their nationals from the local legislation and the jurisdiction of 
the local courts in certain stipulated matters. With the political development 
of Oriental States and the adoption by them of more cosmopolitan criminal, 
civil and commercial codes, the capitulatory regimes permitting the exercise of 
extraterritorial jurisdiction have been terminated. For an excellent summary, 
with extensive bibliography, see Hyde, II, 849-871. See also Moore, Digest, 
II, 593-755; Hackworth, II, 493-621; In re Ross, (1891) 140 U.S. 453. 
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Ju. isdiction over Aliens; Extradition 


I. ADMISSION, ESTABLISHMENT, EXCLUSION AND EXPULSION 

OF ALIENS 

Fong Yue Ting v. United States 

United States, Supreme Court, 1893 
149 U.S. 698 

Appeals from the Circuit Court of the United States for the Southern District 
of New York, 

These w'ere three writs of habeas corpus, granted by the Circuit Court of the 
United States for the Southern District of New York, upon petitions of Chinese 
laborers, arrested and held [for deportation] by the marshal of the district for 
not having certificates of residence, under section 6 of the act of May 5, 1892, 
c. 60. . r. 

The first petition alleged that the petitioner was a person of the Chinese race, 
born in China, and not a naturalized citizen of the United States; that in or 
before 1879 he came to the United States, with the intention of remaining 
and taking up his residence therein, and with no definite intention of return¬ 
ing to China, and had ever since been a permanent resident of the United States, 
and for more than a year last past had resided in the city, county and State of 
New York, and within the second district for the collection of internal revenue 
in that State; that he had not, since the passage of the act of 1892, applied to 
the collector of internal revenue of that district for a certificate of residence, 
as required by section 6, and was and always had been without such certificate 
of residence; and that he was arrested by the marshal, claiming authority to do 
so under that section, without any writ or warrant. The return of the marshal 
stated that the petitioner was found by him within the jurisdiction of the United 
States, and in the Southern District of New York, without the certificate of 
residence required by that section; that he had therefore arrested him with the 
purpose and intention of taking him before a United States judge within that 
district; and that the petitioner admitted to the marshal, in reply to questions 
put through an interpreter, that he was a Chinese laborer, and was without the 
required certificate of residence. . . . 
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In each case, the Circuit Court, after a hearing upon the writ of habeas 
corpus and the return of the marshal, dismissed ihe writ of habeas corpus, and 
allowed an appeal of the petitioner to this court, and admitted him to bail pend¬ 
ing the appeal. . . . 

Gray, J. The general principles of public law which lie at the foundation 
of these cases arc clearly established by previous judgments of this court, and 
by the authorities therein referred to. 

In the recent case of Nishimura Ekiu v. United States, 142 U.S. 651, 659, 
the court, in sustaining the action of the executive department, putting in force 
an act of Congress for the exclusion of aliens, said; “It is an accepted maxim 
of international law, that every sovereign nation has the power, as inherent in 
sovereignly, and essential to self-preservation, to forbid the entrance of for¬ 
eigners within its dominions, or to admit them in such cases and upon such 
conditions as it may sec fit to prescribe. In the United Stales, this power is 
vested in the national government, to which the Constitution has committed the 
entire control of international relations, in peace as well as in war. It belongs 
to the political department of the government, and may be exercised either 
through treaties made by the President and Senate, or through statutes enacted 
by Congress.’’ 

The same views were more fully expounded in the earlier case of Chae Chan 
Ping V. United States, 130 U.S. 581, in which the validity of a former act of 
Congress, excluding Chinese laborers from the United Stales, under the cir¬ 
cumstances therein stated, was affirmed. 

In the elaborate opinion delivered by Mr. Justice Field, in behalf of the court, 
it was said: “Those laborers are not citizens of the United States; they are 
aliens. That the government of the United States, through the action of the 
legislative department, can exclude aliens from its territory is a proposition 
which we do not think open to controversy. Jurisdiction over its own territory 
to that extent is an incident of every independent nation. It is a part of its in¬ 
dependence. If it could not exclude aliens, it would be to that extent subject 
to the control of another power.” “The United Stales, in their relation to foreign 
countries and their subjects or citizens, are one nation, invested with powers 
which belong to independent nations, the exercise of which can be invoked 
for the maintenance of its absolute independence and security throughout its 
entire territory.” 130 U.S. 603, 604. . . . 

The court went on to say: “To preserve its independence, and give security 
against foreign aggression and encroachment, is the highest duty of every na¬ 
tion, and to attain these ends nearly all other considerations are to be subor¬ 
dinated. It matters not in what form such aggression and encroachment come, 
whether from the foreign nation acting in its national character, or from vast 
hordes of its people crowding in upon us. The government, possessing the 
powers which are to be exercised for protection and security, is clothed with 
authority to determine the occasion on which the powers shall be called forth; 
and its determinations, so far as the subjects affected arc concerned, are neces¬ 
sarily conclusive upon all its departments and officers. If, therefore, the gov¬ 
ernment of the United States, through its legislative department, considers the 
presence of foreigners of a different race in this country, who will not assimilate 
with us, to be dangerous to its peace and security, their exclusion is not to be 
stayed because at the time there are no actual hostilities with the nation of 
which the foreigners are subjects. The existence of war would render the neces- 



ADMISSION AND EXCLUSION 


527 


sity of the proceeding only more obvious and pressing. The same necessity, in 
a less pressing degree, may arise when war does not exist, and the same au¬ 
thority which adjudges the necessity in one case must also determine it in the 
other. In both cases its determination is conclusive upon the judiciary. If the 
government of the country of which the foreigners excluded are subjects is dis¬ 
satisfied with this action, it can make complaint to the executive head of our 
government, or resort to any other measure which, in its judgment, its interests 
or dignity may demand; and there lies its only remedy. 

“The power of the government to exclude foreigners from the country when¬ 
ever, in its judgment, the public interests require such exclusion, has been 
asserted in repeated instances, and never denied by the executive or legislative 
departments.” . . . This statement was supported by many citations from the 
diplomatic correspondence of successive Secretaries of State, collected in 
Wharton's International Law* Digest, § 206. 

The right of a nation to expel or deport foreigners, who have not been natu¬ 
ralized or taken any steps towards becoming citizens of the country, rests upon 
the same grounds, and is as absolute and unqualified as the right to prohibit 
and prevent their entrance into the country. 

This is clearly afiirmed in dispatches referred to by the court in Chae Chan 
Ping's case. In 1856, Mr. Marcy wrote: “Every society possesses the undoubted 
right to determine who shall compose its members, and it is exercised by all 
nations, both in peace and war. . . 

Phillimorc says: “It is a received maxim of international law, that the gov¬ 
ernment of a state may prohibit the entrance of strangers into the country, and 
may therefore regulate the conditions under which they shall be allowed to 
remain in it, or may require and compel their departure from it.” I Phillimore's 
International Law\ (3ded,) c. 10, § 220. . . . 

In a recent appeal from a judgment of the Supreme Court of the Colony of 
Victoria, a collector of customs, sued by a Chinese immigrant for preventing 
him from landing in the colony, had pleaded a justification under the order of 
a colonial minister claiming to exercise an alleged prerogative of the Crown 
to exclude alien friends, and denied the right of a court of law to examine his 
action, on the ground that what he had done was an act of state; and the plain¬ 
tiff had demurred to the plea. Lord Chancellor Halsbury, speaking for himself, 
for Lord Herschell (now Lord Chancellor) and for other lords, after deciding 
against the plaintifl’ on a question of statutory construction, took occasion to 
observe: “The facts appearing on the record raise, quite apart from the statutes 
referred to, a grave question as to the plaintiff's right to maintain the action. 
He can only do so if he can establish that an alien has a legal right, enforceable 
by action, to enter British territory. No authority exists for the proposition that 
an alien has any such right. Circumstances may occur in which the refusal to 
permit an alien to land might be such an interference with international comity 
as would properly give rise to diplomatic remonstrance from the country of 
which he was a native; but it is quite another thing to assert that an alien, ex¬ 
cluded from any part of her Majesty’s dominions by the executive government 
there, can maintain an action in a British court, and raise such questions as 
were argued before their lordships on the present appeal—whether the proper 
officer for giving or refusing access to the country has been duly authorized by 
his own colonial government, whether the colonial government has received 
sufficient delegated authority from the Crown to exercise the authority which 
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the Crown had a right to exercise through the colonial government if properly 
communicated to it, and whether the Crown has the right without parliamentary 
authority to exclude an alien. Their lordships cannot assent to the proposition 
that an alien refused permission to enter British territory can, in an action in a 
British court, compel the decision of such matters as these, involving delicate 
and difficult constitutional questions alTecting the respective rights of the Crown 
and Parliament, and the relation of this country to her self-governing colonics. 
When once it is admitted that there is no absolute and unqualified right of action 
on behalf of an alien refused admission to British territory, their lordships are 
of opinion that it would be impossible, upon the facts which the demurrer ad¬ 
mits, for an alien to maintain an action.'’ Mus^rove v. Chun Teeon^ Toy, App. 
Cas. (1891) 272, 282, 283. 

The right to exclude or to expel all aliens, or any class of aliens, absolutely 
or upon certain conditions, in war or in peace, being an inherent and inalienable 
right of every sovereign and independent nation, essential to its safety, its inde¬ 
pendence and its welfare, the question now before the court is whether the 
manner in which Congress has exercised this right in sections 6 and 7 of the 
act of 1892 is consistent w ith the Constitution. 

The LJnited States are a sovereign and independent nation, and are vested 
by the Constitution with the entire control of international relations, and with 
all the powers of government necessary to maintain that control and to make 
it effective. The only government of this country, which other nations recognize 
or treat with, is the government of the Union; and the only American flag known 
throughout the world is the flag of the United States. 

The Constitution of the United States .speaks with no uncertain sound upon 
this subject. . . . 

The power to exclude or to expel aliens, being a power affecting international 
relations, is vested in the political departments of the government, and is to 
be regulated by treaty or by act of Congress, and to be executed by the execu¬ 
tive authority according to the regulations so established, except so far as the 
judicial department has been authorized by treaty or by statute, or is required 
by the paramount law of the Constitution, to intervene. 

In Nishimura Ekiu’s case, it was adjudged that, although Congress might, if 
it saw fit, authorize the courts to investigate and ascertain the facts upon which 
the alien’s right to land was made by the statutes to depend, yet Congress might 
intrust the final determination of those facts to an executive officer, and that, 
if it did so, his order was due process of law, and no other tribunal, unless ex¬ 
pressly authorized by law to do so, was at liberty to reexamine the evidence on 
which he acted, or to controvert its sufficiency. 142 U.S. 660. 

The power to exclude aliens and the power to expel them rest upon one foun¬ 
dation, are derived from one source, are supported by the same reasons, and 
are in truth but parts of one and the same power. 

The power of Congress, therefore, to expel, like the power to exclude aliens, 
or any specified class of aliens, from the country, may be exercised through 
executive officers; or Congress may call in the aid of the judiciary to ascertain 
any contested facts on which the alien’s right to be in the country has been 
made by Congress to depend. 

Congress, having the right, as it may sec fit, to expel aliens of a particular 
class, or to permit them to remain, has undoubtedly the right to provide a system 
of registration and identification of the members of that class within the country, 
and to take all proper means to carry out the system which it provides. 
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It is no new thing for the law-making power, acting either through treaties 
made by the President and Senate, or by the more common method of acts of 
Congress, to submit the decision of questions, not necessarily of judicial cog¬ 
nizance, cither to the final determination of executive officers, or to the decision 
of such officers in the first instance, with such opportunity for judicial review 
of their action as Congress may see fit to authorize or permit. . . . 

[In an omitted portion of the opinion the Court traces the rise of Chinese 
exclusion treaties and acts of Congress and observes, with regard to Chae Chan 
Pinf^ V. U.S.:] 

It thus appears that in that case it was directly adjudged, upon full argument 
and consideration, that a Chinese laborer, who had been admitted into the 
United States while the treaty of 1868 was in force, by which the United States 
and China ‘‘cordially recognized the inherent and inalienable right of man to 
change his home and allegiance, and also the mutual advantage of the free 
migration and emigration of their citizens and subjects, respectively, from one 
country to the other,” not only for the purpose of curiosity or of trade, but “as 
permanent residents;" and who had continued to reside here for twelve years, 
and who had then gone back to China, after receiving a certificate, in the form 
provided by act of Congress, entitling him to return to the United States; might 
be refused re-admission into the United States, without judicial trial or hearing, 
and simply by reason of another act of Congress, passed during his absence, 
and declaring all such certificates to be void, and prohibiting all Chinese 
laborers w^ho had at any time been residents in the United States, and had de¬ 
parted therefrom and not returned before the passage of this act, from coming 
into the United States. 

In view' of that decision, which, as before observed, was a unanimous judg¬ 
ment of the court, and which had the concurrence of all the justices who had 
delivered opinions in the cases arising under the acts of 1882 and 1884, it ap¬ 
pears to be impossible to hold that a Chinese laborer acquired, under any of 
the treaties or acts of Congress, any right, as a denizen or otherwise, to be 
and remain in this country, except by the license, permission and sufferance 
of Congress, to be withdrawn whenever, in its opinion, the public welfare 
might require it. 

By the law of nations, doubtless, aliens residing in a country, with the inten¬ 
tion of making it a permanent place of abode, acquire, in one sense, a domicil 
there; and, while they are permitted by the nation to retain such a residence 
and domicil, arc subject to its laws, and may invoke its protection against other 
nations. This is recognized by those publicists who, as has been seen, maintain 
in the strongest terms the right of the nation to expel any or all aliens at its 
pleasure. . . . 

Chinese laborers, therefore, like all other aliens residing in the United States 
for a shorter or longer time, arc entitled, so long as they arc permitted by the 
government of the United States to remain in the country, to the safeguards of 
the Constitution, and to the protection of the laws, in regard to their rights of 
person and of property, and to their civil and criminal responsibility. But they 
continue to be aliens, having taken no steps towards becoming citizens, and 
incapable of becoming such under the naturalization laws; and therefore re¬ 
main subject to the power of Congress to expel them, or to order them to be 
removed and deported from the country, whenever in its judgment their re¬ 
moval is necessary or expedient for the public interest. . . . 

[In an omitted portion of the opinion the Court discusses sections 6 and 7 
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of the Act of 1892, says that the “manifest objects of these sections are to pro¬ 
vide a system of registration and identification of such Chinese laborers, to 
require them to obtain certificates of residence, and, if they do not do so within 
a year, to have them deported from the United States,” and upholds their con¬ 
stitutionality.] 

Upon careful consideration of the subject, the only conclusion which appears 
to us to be consistent with the principles of international law, with the Con¬ 
stitution and laws of the United States, and with the previous decisions of this 
court, is that in each of these cases the judgment of the Circuit Court, dismissing 
the writ of habeas corpus, is right and must be affirmed. 

Inter-American Convention on the Status of Aliens 
Adopted at Havana, February 20, 1928 
46 Stat. 2753; Hudson, International Legislation, IV, 2374 ^ 

♦♦♦♦♦♦♦♦♦♦♦♦ 

Article /. States have the right to establish by means of laws the conditions 
under which foreigners may enter and reside in their territory. 

Article 2. Foreigners arc subject as are nationals to local jurisdiction and 
laws, due consideration being given to the limitations expressed in conventions 
and treaties. 

Article 6, For reasons of public order or safety, States may expel foreigners 
domiciled, resident, or merely in transit through their territory. 

States arc required to receive their nationals expelled from foreign soil who 
seek to enter their territory. 


Treaty of Friendship, Commerce and Navigation 
Between the United States and the Italian Republic 

Signed at Rome, February 2, 1948 

TJ.A,S, 1965 

Article L 1. The nationals of either High Contracting Party shall be permitted 
to enter the territories of the other High Contracting Party, and shall be per¬ 
mitted freely to reside and travel therein. 

2. The nationals of either High Contracting Party shall, within the territories 
of the other High Contracting Party, be permitted, without interference, to 

' [Ed.: By March 1, 1951, ratifications of this Convention had been deposited by Brazil, 
Colombia, Costa Rica, Chile, Dominican Republic, Ecuador, Guatemala, Haiti, Mexico, 
Nicaragua, Panama, Peru, United States and Uruguay.) 
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exercise, in conformity with the applicable laws and regulations, the following 
rights and privileges upon terms no less favorable than those now or hereafter 
accorded to nationals of such other High Contracting Party: 

(a) to engage in commercial, manufacturing, processing, financial, sci¬ 
entific, educational, religious, philanthropic and professional activities except 
the practice of law; 

(b) to acquire, own, erect or lease, and occupy appropriate buildings, 
and to lease appropriate lands, for residential, commercial, manufacturing, 
processing, financial, professional, scientific, educational, religious, philan¬ 
thropic, and mortuary purposes; 

(c) to employ agents and employees of their choice regardless of na¬ 
tionality; and 

(d) to do anything incidental to or necessary for the enjoyment of any 
of the foregoing rights and privileges. 

3. Moreover, the nationals of either High Contracting Party shall not in any 
case, with respect to the matters referred to in paragraphs 1 and 2 of this Article, 
receive treatment less favorable than the treatment which is or may hereafter 
be accorded to the nationals of any third country. 

4. 1 he provisions of paragraph 1 of this Article shall not be construed to 
preclude the exercise by either High Contracting Party of reasonable surveil¬ 
lance over the movement and sojourn of aliens within its territories or the en¬ 
forcement of measures for the exclusion or expulsion of aliens for reasons of 
public order, morals, health or safety. 

Article 11. 1. As used in this lYeaty the term “corporations and associations'" 
shall mean corporations, companies, partnerships and other associations, 
whether or not with limited liability and whether or not for pecuniary profit, 
which have been or may hereafter be created or organized under the applicable 
laws and regulations, 

2. Corporations and associations created or organized under the applicable 
laws and regulations within the territories of either High Contracting Party shall 
be deemed to be corporations and a.ssociations of such High Contracting Party 
and shall have their juridical status recognized within the territories of the other 
High Contracting Party whether or not they have a permanent establishment, 
branch or agency therein. 

3. Corporations and associations of either High Contracting Party shall, 
within the territories of the other High Contracting Party, be permitted, without 
interference, to exerci.se all the rights and privileges enumerated in paragraph 
2 of Article I, in conformity with the applicable laws and regulations, upon 
terms no less favorable than those now or hereafter accorded to corporations 
and associations of such other High Contracting Party. . . . 

4. Moreover, corporations and associations of either High Contracting 
Party shall not in any ca.se, with respect to the matters referred to in this Article, 
receive treatment less favorable than the treatment which is or may hereafter 
be accorded to corporations and associations of any third country. 
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BofFolo Case 

Italy-Venezuela, Arbitration Before The Italian- 
Venezuelan Mixed Claims Commission, 1903 

Ralston, Vcncziulatt Arbitrations of 1903, 696 
S. Doc. 316, 58th C, 2ncl sess. (#4620) 


[Opinions of Zuloaga and Agnoli, Commissioners, omitted.] 

Ralston, Umpire: The above case has been referred to the umpire on 
disagreement between the honorable Commissioners for Italy and Venezuela. 

It appears that Gennaro BofTolo, an Italian subject, reached Venezuela in 
June, 1898, and in the spring of 1900 was a householder in Caracas and 
the publisher of an Italian weekly newspaper entitled *7/ Comnwrcio Italo- 
Venezuolano," In the issue of April 1, 1900, appeared an article somewhat 
critical of the local minor judiciary, and also referring, but in an unimportant 
manner, to the President. Another article recommended the reading of El 
Obrero, a socialistic paper. Three days later (April 4) the Gaceta Oficial con¬ 
tained a decree directing BolTolo's expulsion. . . . 

Immediately thereafter, or perhaps simultaneously, Boffolo was, as it is said, 
“summarily" arrested, transported by third-class ticket to Curasao, but, through 
the intervention of the royal Italian legation, allowed to return about a month 
later. 

It is further said, but no proof is olTered, that during his absence his house 
was invaded and plundered, and articles taken belonging to others, the value 
of which he was compelled to reimburse, and that the claimant was subjected 
to police persecution, threatened with another arrest, and finally left Venezuela. 

That a general power to expel foreigners, at least for cause, exists in govern¬ 
ments cannot be doubted. (See Hollander Case in U,S. For. Rel. 1895, 775, and 
also sec p. 801, same volume, citations to be found in sec. 206, vol. 2, Wharton’s 
International Law Digest, and other citations hereinafter given.) 

But it will be borne in mind that there may be a broad difference between 
the right to exercise a power and the rightful exercise of that power. Let us il¬ 
lustrate. In the Hollander Case (cited above) the Government of Guatemala 
contended: 

The government was not under obligation to allow him more or less time to get 
out of the country, nor to accommodate him in any way. All the practices of juris¬ 
prudence, supposing them to be certain and indisputable, fall down before a law 
clear that comes immediately from the sovereignty of a nation. 

To this Secretary Olncy very forcibly replied: 

The logical result of that proposition is, that whatever a state by legal formula 
wills to do, it may do; and that international obligations are annulled, not infringed, 
by legalized administrative action in contravention of those obligations. ... I 
construe the language used to mean that, as a rule of international law, the right 
of expulsion is absolute and inherent in the sovereignty of a State, and that no 
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other State can question the exercise of this right nor the manner of exercising it. 
. . . The modern theory and the practice of Christian nations is believed to be 
founded on the principle that the expulsion of a foreigner is justifiable only when 
his presence is detrimenlal to the welfare of the State, and that when expulsion is 
resorted to as an extreme police measure, it is to he accomplished with due regard 
to the convenience and the personal and property interests of the person ex¬ 
pelled. . . . 

In the recent Ben Tillctt affair between England and Belgium, the arbitrator, 
M. Arthur Desjardins, of France, in his sentence examined thoroughly the rea¬ 
sons for the expulsion of Tillett (as we shall do hereafter in this case), and also 
as to the treatment accorded him in connection therewith, and maintained the 
right of Belgium to expel under the circumstances, and, as well, justified the 
manner in which Tillett was treated by Belgium. (y.D./., Vol. 26 (1899), 203.) 

Hall says {International Law, 224): 

In such cases (expulsion of individual foreigners residing in a state) the pro¬ 
priety of the coniiucl of the expelling government must he judged with reference 
to the circumstances of the moment. . . . 

In the opinion of the Umpire it may be fairly deduced from the foregoing 
that— 

1. A stale possesses the general right of expulsion; but 

2. Expulsion should only be resorted to in extreme instances and must be 
accomplished in the manner least injurious to the person affected. 

Must explanation of reasons and justification of conduct be made to an 
arbitral tribunal when the occasion arises? The question is answered in Moore’s 
Digest." 

Orazio dc Attellis, a naturalized American citizen, entered Mexico in 1833, 
and on June 24, 1S35, the President issued an order for his expulsion on the 
ground that he had— 

occupied himself again (he had been expelled before becoming an American citi¬ 
zen) in the publication of a periodical in which some productions appear which 
tend to ridicule the nation and to plunge it into anarchy. 

What these productions were and what was their offensive feature w'as not dis¬ 
closed. The claimant was so expelled under circumstances of especial hardship. 
The American Commissioners contended that the expulsion was causeless, in¬ 
spired by enmity, in violation of rights secured to the inhabitants of the Republic 
by the constitution and contrary to treaty relations. 

The umpire [Moore, International Arbitrations, 3334] gave judgment in 
favor of the claimant. 

In the case of Zerman v. Mexico, before the American and Mexican Com¬ 
mission of 1868, Sir Edward Thornton (id., p. 3348 ) said: 

The umpire is of opinion that, strictly speaking, the President of the Republic 
of Mexico had the right to expel a foreigner from its territory, who might be con¬ 
sidered dangerous, and that during war or disturbances it may be necessary to ex¬ 
ercise this right even upon bare suspicion; but in the present instance there was 
no war, and reasons of safety could not be put forward as a ground for the expul¬ 
sion of the claimant without charges preferred against him, or trial; but if the Mexi¬ 
can Government had grounds for such expulsion it was at least under the ohli}*a- 

- [Ed.: The reference is to J. B. Moore, History and Digest of the tnternational Ar¬ 
bitrations to which the United States has been a Party (6 vols., Washington, 1S9S).1 
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tion of proving charges before this Commission. Its mere assertion, however, or 
that of the United States consul, in a dispatch to his Government, that the claimant 
was cniplovcd by the imperialist authorities, does not appear to the umpire to be 
sufficient proof that he was so employed or suHicient ground for his expulsion. 

The umpire awarded the claimant $1000. 

It appears, therefore, that the Commission may inquire into the reasons and 
circumstances of the expulsion. 

Let us apply the principles above laid down to the case before us. 

BofTolo was expelled, as the claimant Government contends (and nothing 
else is before the Commission), because he published a certain article supposed 
to reflect upon the local judiciary and referring in some purely incidental way 
to the President, and, as staled, recommended a socialist paper. It is not in the 
province of the umpire to pass upon BofTokvs taste or justice in so doing. He 
is, however, obliged to examine somew'hat, first, as to whether in so doing he 
offended the laws of Venezuela, and second, whether under the laws the expul¬ 
sion w'as permissible. 

Sometime previous to the expulsion, and on the 31st day of October, 1899, 
the present President assumed the executive power, issuing the following proc¬ 
lamation: . . . 

fin an omitted portion of the opinion the Umpire sets forth certain decrees, 
and portions of the Venezuelan constitution.] 

One is pleased to note from the foregoing that even in time of storm and stress 
Venezuela recognized that those subject to her jurisdiction were entitled to 
enjoy freedom of speech and of the press (subject only to trial for abuse thereof 
before competent tribunals, pursuant to the common laws, with personal free¬ 
dom until after the sentence), freedom of transit and change of domicile, free¬ 
dom from arrest (unless pursuant to written warrant, save when taken in 
fia^ranti, and except in such case not to be imprisoned unless by judicial au¬ 
thority), not to be deprived of liberty for political reasons, save for disturbing 
acts, etc. 

As appears from a citation already made, the powers of the officers of Gov¬ 
ernment were not autocratic, but Venezuela was a country of law's, governed 
even in April, 1900, by officials of limited powers; for if their powers were not 
limited the personal guarantees of the constitution would have been inefficacious 
—an impossible conclusion, as they w^crc expressly recognized by the procla¬ 
mation of General Castro. 

Let us therefore see what law governed the matter of expulsion, for if none 
existed the power to expel was wanting. Another conclusion would make 
Venezuela's Government despotic—not republican or democratic. . . . 

According, therefore, to the constitution of Venezuela, only as the non- 
domicilcd foreigner might be shown to be prejudicial to public order would 
he be expelled. Let us pass over the fact that the BofTolo decree of expulsion 
declared that his presence was prejudicial to ‘‘national interests'’ and not to 
the “public order,” as limited by the constitution, and sec if such cause has 
been presented to this Commission as w'ould justify the expulsion. 

It is suggested that the expulsion may have taken place because of any one 
of three reasons: 

1. That he spoke disrespectfully of the President. 

2. That he criticized a subordinate member of the judiciary. 

3. That he recommended the reading of El Ohrero, a socialistic paper. 
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The effective answer to all of these propositions is that the freedom of speech 
and of the press are guaranteed by the constitution of Venezuela, and an expul¬ 
sion for cither one would have been an infringement of the constitution of 
Venezuela, and this is not to be presumed the President would have done. The 
umpire is more disposed to believe that for public reasons satisfactory to itself 
the Government has chosen not to offer the basis of its action, rather preferring 
to submit to such judgment as to this Commission might seem meet in the case. 

The further suggestion is made that Boffolo, being a foreigner, did not 
possess the right to criticize the Ciovernment to the same extent as Venezuelans, 
while the Government possessed a larger power over him. To this may be 
replied that the constitution of Venezuela conferred upon foreigners the same 
rights as were assured to natives, and for the supposed offenses not the slightest 
punishment could have been indicted upon Venezuelans. 

Summing up the foregoing, we may (in part repeating) say: 

1. A State possesses the general right of expulsion; but, 

2. Expulsion should only be resorted to in extreme instances, and must be 
accomplished in the manner least injurious to the person affected. 

3. The country exercising the power must, when occasion demands, state 
the reasons of such expulsion before an international tribunal, and an inefficient 
[sc.: insufficient] reason or none being advanced, accepts the consequences. 

4. In the present case the only reasons suggested to the Commission would 
be contrary to the Venezuelan constitution, and as this is a country not of 
despotic power, but of fixed laws, restraining, among other things, the acts 
of its officials, these reasons (whatever good ones may in point of fact have 
existed) can not be accepted by the Umpire as sufficient. 

in view' of the foregoing it only remains to consider the amount of damages 
to be awarded. The honorable representative of Italy has indicated that he 
would be content to accept 5,000 bolivars, and considering the harshness of 
the expulsion as a remedy, the fact that only great provocation wall, in the eyes 
of international law, justify its exercise, and the further fact that expulsion of 
foreigners so readily leads the w^ay to the gravest international difficulties, as 
it may be regarded as a national affront, the amount asked seems not intrinsi¬ 
cally unreasonable. But bearing in mind the low character of the man in question 
(as developed before the Commission), and that his speedy return was per¬ 
mitted, ihc Umpire believes that his full duty will be discharged in allowing him 
2,()()() bolivars, and an award to this amount will be entered. . . . 


Editor’s Note. — Admission. Exclusion and Expulsion of Aliens. “A state is 
under no duty, in the absence of treaty obligations, to admit aliens to its terri¬ 
tory. If it does admit them, it may do so on such terms and conditions as may 
be deemed by it to be consonant with its national interests. Likewise a state may 
deport from its territory aliens whose presence therein may be regarded as 
undesirable. These are incidents of sovereignty. Treaties of commerce and 
navigation usually provide that the nationals of the respective high contracting 
parties shall have liberty freely to enter, travel, and reside in the territories of 
the other. . . . Such treaty provisions do not, however, prevent the con¬ 
tracting parties from enacting and enforcing laws relating to immigration. A 
surrender of the right to exclude or deport aliens is not to be implied from treaty 
provisions of a general character.” Hackworth, III, 717-718. 
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The view expressed in Article 14 (1) of the Universal Declaration of Human 
Rights approved by the United Nations General Assembly, December 10, 1948, 
that ^‘Everyone has the right to seek and to enjoy in other countries asylum 
from persecution'’ reflects two doctrines sometimes asserted by earlier writers 
on international law: the so-called “right of asylum” and the so-called “right of 
communication” from which the consequence was derived that a State could 
not close its frontiers to all foreigners. The practice of States has been more 
faithfully reflected in Vattel, Le Droit des Gens (1758, trans. C. G. Fenwick, 
The Classics of International Law ) § 94: “A sovereign may prohibit entrance 
into his territory, either to all foreigners in general or to certain persons, or in 
certain cases or for certain particular purposes, according as the welfare of the 
State may require.” C/. Alfred Verdross, Les Rei^des Internationales concernant 
le Traiterncnt des Etrant^ers, 37 Hague Recueil (1931), 323, 338-347. As 
Lauterpacht’s Oppenheim (7th ed.), I, 618. observes, the so-called “right of 
asylum" is not a right possessed by the alien, but is a right of States to admit 
and protect such aliens as they may permit to enter. See Egidio Rcale, Le Droit 
d'Asile, 63 Hague Recueil (1938), 469-601, and bibliography there cited; 
Felice Morgenstern, “The Right of Asylum," 1949 B.Y.IJ.., 327-357. 

Although “a Government that would seek today to take advantage of its 
right to exclude all aliens would violate the spirit of international law and 
endanger its membership in the international community,” certain classes of 
aliens—e. g., the physically, morally, or socially unfit—have generally been 
excluded, and immigration policies have recently shown a reversion to the 
practice of excluding aliens for racial, political, or economic reasons. C/* Edwin 
M. Borchard, The Diplomatic Protection of Citizens Abroad (1915), 46-47. 
The International Conference on Treatment of Foreigners held at Paris in 
1929, excluded from its considerations problems relating to the admission 
of aliens, although the Proceedings indicate approval of an unperfccted text 
which provided, in part: “Each of the High Contracting Parlies remains free 
to regulate the admission of foreigners to its territory and to make this admis¬ 
sion subject to conditions limiting its duration, or the rights of foreigners to 
travel, sojourn, settle, choose their place of residence, and move from place 
to place.” League Doc. C.l.T.E. 62, 1930. 11. 5, pp. 419-421. On reversal of 
traditional United States policy with reference to Chinese immigration and 
naturalization, see Richard W. Flournoy, “Changes in the Laws Governing 
Immigration and Naturalization of Chinese,” D.S. Dull,, XI, No. 274 (Sept. 24. 
1944), 322 IT. 

See further Moore, Dif^est, IV, 142-238; Hackworth, III, 549 IT., 717-820; 
Hyde, 1, 216-230; J. Irizarry y Puente, “Exclusion and Expulsion of 
Aliens in Latin America,” 36 A.J.I.L, (1942), 252-270. 

Expulsion, The right to expel aliens rests upon the same foundation as the 
right to exclude; “nor is the right of expulsion limited by treaties which guaran¬ 
tee to the citizens of the contracting parties the right of residence and travel, 
or of trade, and other rights.” Borchard, op, cit„ 48-49. See Hyde, I, 230 IT.; 
Lauterpacht’s Oppenheim (7th ed.), I, 630 IT. and the works there cited; 
Charles de Boeck, UExpulsion et les Difficult^ Internationales quen soideve 
la Pratique, 18 Hague Recueil (1927), 443-650, with extensive bibliography, 
645 ff. 

States enjoy a wide latitude as to grounds for expulsion of aliens. See, for 
example, Ben TilletPsCase (1899), 92 B, & F,S,P,, 105 (expulsion by Belgium 



ADMISSION AND EXCLUSION 537 

for organizing and fomenting a strike); Jaurcs Case (1905), Moore, Di¬ 
gest, IV, 69 (expulsion by Germany for spreading socialistic propaganda); 
Edwards Case (1900), Moore, Digest, IV, 93 (expulsion by Belgium for 
practicing the art of healing without a license); Kcnnan Case (1901), id, 95 
(expulsion by Russia for criticizing the government) ; General Boulanger Case 
(1889), 16 J.D,l. (1889), 65, 239, 357 (expulsion by Belgium for intrigue 
against France). Sec further Borchard, op, cit,, 52-53; de Bocck, loc, cit,, 
532-577; Hyde, I, 234; Hackworth, HI, 690 fT.; Puente, loc cit., 257, 263 IT.; 
cases in Annual Digest, under rubric “Expulsion of Aliens.” 

Nevertheless, as Borchard observes: “Governments of expelled subjects and 
international commissions have freely assumed the right to pass upon the justi¬ 
fication for an expulsion and the sufficiency of the evidence in support of the 
charges on which an order of expulsion is based, it being admitted in practice, 
if not in theory, that such an extreme measure as expulsion can be used only 
when it is shown that the individual’s presence is detrimental to the welfare of 
the state." Op. cit., 56-57, with citations. Thus in the Maal Case Umpire 
Plumley of the Ncthcriands-Vcnezuelan Mixed Claims Commission held that, 
although every government has the right to exclude or expe! foreigners from 
its territory if they are prejudicial to the public order or the welfare of the 
State, nevertheless this must be accomplished with due regard to the con¬ 
venience and the personal and property interests of the person expelled. In this 
case, claimant, while under arrest, had been “subjected to the indignity of 
being stripped of all his clothing and made the subject of much mirth and 
laughter on the part of the bystanders.” The Umpire had “been taught to re¬ 
gard the person of another as something to be held sacred" and awarded $500 
to the Netherlands Government “solely because of these indignities," that sum 
evidently being “commensurate with the spirit and the character of the assault 
and the quality of the manhood represented in the individual thus assaulted." 
Ralstons Report (1903), 914. Sec also Italy (Oliva Claim) v. Venezuela 
(1903), id. 771; U.S. (Hollander Claim) v. Haiti (1895), U.S. For. Rel. 
JS95, II, 775; U.S. (Wiener Claim) v. Guatemala (1895), id. 800 ff; and 
cases cited in Moore, Digest, IV, 67-142; Moore, International Arbitrations, 
IV, 3333-3359; Borchard, op. cit., 57 ff; Hackworth, HI, 690-705; Hyde, 
I, 232 ff.; dc Boeck, loc. cit., 591-644; and the numerous cases discussed in 
Whiteman, Damages in International Law\ 1 (1937), 418-514. For discus¬ 
sion of unjustifiable methods of expulsion as an “abuse of rights,” see H. Lau- 
terpacht, llie Function of Law' in the International Community (1933), 289; 
Lauterpacht, An International Bill of the Rights of Man (1945), 124 fl. 

These well-established principles of customary international law were given 
expression in the Convention respecting Conditions of Residence, signed by 
Turkey, the British Empire, France, Italy, Japan, Greece, Rumania and Yugo¬ 
slavia at Lausanne, July 23, 1923, as follows (28 L.N.T.S., 151, 159): 

Article 7. 1 urkey reserves the right to expel, in individuiil cases, nationals of the 
other Contracting Powers, either under the order of a Court or in accordance with 
the laws and regulations relating to public morality, public health or pauperism, 
or for reasons affecting the internal or external safety of the State. The other Con¬ 
tracting Powers agree to receive the persons thus expelled, and their families, at 
any time. 

The expulsion shall be carried out in conditions complying with the requirements 
of health and humanity 
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On expulsions en masse see Hyde, I, 236; Hackworth, III, 734-739. 

On deportation, as distinct from expulsion, of aliens who have entered a 
State in violation of its immigration laws see Jane Perry Clark, Deportation 
of Aliens from the United States to Europe (1931); Hackworth, III, 717 IT.; 
Hyde, 1, 235. 

With reference to the continued denial by the Chinese Communist authorities 
of exit permits to certain Americans, the Department of State observed on May 
21, 1951: “Arbitrary refusal to permit aliens to depart from a country is of 
course a violation of the elementary principles of international law and prac¬ 
tice.” Z).S. Bull,. XXIV, No. 623 (June 11, 1951), 947. 

II. TREATMENT OF ALIENS 

Hines V. Davidowilz ct AI. 

UNiTiiO States, Supreme Court, 1941 
312 U.S. 52 


Appeal from a decree of a District Court of three judges which restrained of¬ 
ficials of the Commonwealth of Pennsylvania from enforcing against an alien 
provisions of the Pennsylvania Alien Registration Act of 1939 . . . [on the 
grounds that it denied aliens equal protection of the laws, and that it en¬ 
croached upon legislative powers constitutionally vested in the federal govern¬ 
ment. Davidowitz v. Hines (1939), 30 F. Supp. 470. In 1940, after the Penn¬ 
sylvania act had been held unconstitutional. Congress enacted a federal Alien 
Registration Act, June 28, 1940, c. 439, 54 Stal. 670.1 

[Black, J.] . . . The basic subject of the state and federal laws is identi¬ 
cal—registration of aliens as a distinct group. Appellants urge that the Penn¬ 
sylvania law “was constitutional when passed,” and that ‘The only question 
is whether the state act is in abeyance or whether the state and Federal CJovern- 
ment have concurrent jurisdiction to register aliens for the protection of in¬ 
habitants and property.” . . . Appellees conclude that by its adoption of a 
comprehensive, integrated scheme for regulation of aliens—including its 1940 
registration act—Congress has precluded state action like that taken by Penn¬ 
sylvania. . . . 

First, That the supremacy of the national pow'er in the general field of for¬ 
eign affairs, including power over immigration, naturalization and deportation, 
is made clear by the Constitution, was pointed out by the authors of The 
Federalist in 1787," and has since been given continuous recognition by this 
Court.^ When the national government by treaty or statute has established rules 

■' The importance of national power in all matters relating to foreign affairs and the 
inherent danger of slate action in this field are clearly developed in Federalist papers 
Nos. 3, 4, 5, 42 and 80. 

^ E. g. Henderson v. Mayor of New York. 92 U.S. 259; People v. Compagnie Generalc 
TransatlanticfHC. 107 U.S. 59; Pong Yue Ting v. United States, 149 U.S. 698, 711. Cf. 
Z. & F, Assets Realization Carp. v. Hull, 311 U.S. 470. 
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and regulations touching the rights, privileges, obligations or burdens of aliens 
as such, the treaty or statute is the supreme law of the land. No state can add 
to or take from the force and efTcct of such treaty or statute, for Article VI of 
the Constitution provides that “This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United Stales, shall be the 
supreme Law of the Land; and the Judges in every State shall be bound thereby, 
any Thing in the Constitution or Laws of any IState to the Contrary notwith¬ 
standing.” The Federal Government, representing as it does the collective in¬ 
terests of the forty-eight states, is entrusted with full and exclusive responsibility 
for the conduct of alTairs with foreign sovereignties. “For local interests the 
several states of the Union exist, but for national purposes, embracing our re¬ 
lations with foreign nations, wc arc but one people, one nation, one power.” " 
Our system of government is such that the interest of the cities, counties and 
states, no less than the interest of the people of the whole nation, imperatively 
requires that federal power in the field affecting foreign relations be left en¬ 
tirely free from local interference. As Mr. Justice Miller observed of a Cali¬ 
fornia statute burdening immigration: “If [the United States 1 should get into 
a dilhculty which would lead to war, or to suspension of intercourse, would 
California alone sufTer, or all the Union?” 

One of the most important and delicate of all international relationships, 
recognized immemorially as a responsibility of government, has to do with 
the protection of the just rights of a country’s own nationals when those 
nationals are in another country. Experience has shown that international con¬ 
troversies of the gravest moment, sometimes even leading to war. may arise 
from real or imagined wrongs to another's subjects inllicted, or permitted, by 
a government." This country, like other nations, has entered into numerous 
treaties of amity and commerce since its inception—treaties entered into under 
express constitutional authority, and binding upon the states as well as the 
nation. Among those treaties have been many which not only promised and 
guaranteed broad rights and privileges to aliens sojourning in our own ter¬ 
ritory, but secured reciprocal promises and guarantees for our own citizens 
while in other lands. And apart from treaty obligations, there has grown up in 
the field of international relations a body of customs defining w ith more or less 
certainty the duties owing by all nations to alien residents—duties which our 
State Department has often successfully insisted foreign nations must recog¬ 
nize as to our nationals abroad," In general, both treaties and international prac¬ 
tices have been aimed at preventing injurious discriminations against aliens. 

'"Chinese Exclusion Case, 130 U.S. 581, 606. . . . 

« Chy Lunij v. Freeman, 92 U.S. 275, 279. . . . 

" For a collection of typical international controversies that have arisen in this manner, 
see Dunn, The Protection of Nationals (1932), 13 et seq. . . . 

“In consequence of the right of protection over its subjects abroad which every State 
enjoys, and the corresponding duty of every Stale to treat aliens on its territory with a 
certain consideration, an alien . . . must be afforded protection for his person and 
property. . . . Every State is by the Law of Nations compelled to grant to aliens at 
least equality before the law with its citizens, as far as safety of person and property is 
concerned. An alien must in particular not be wronged in person or property by the 
officials and courts of a State. I'hus the police must not arrest him without just 
cause . . J Oppenheim, International Law (5th ed., 1937), 547-548. And see 4 
Moore, Digest, 2, 27, 28; Borchard, The Diplomatic Protection of Citizens Abroad 
[1915], 25, 37. 73. 104. 
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Concerning such treaties, this Court has said: “While treaties, in safeguarding 
important rights in the interest of reciprocal beneficial relations, may by their 
express terms alTord a measure of protection to aliens which citizens of one 
or both of the parties may not be able to demand against their own govern¬ 
ment, the general purpose of treaties of amity and commerce is to avoid in¬ 
jurious discrimination in either country against the citizens of the other." •’ 

Legal imposition of distinct, unusual and extraordinary burdens and obliga¬ 
tions upon aliens—such as subjecting them alone, though perfectly law-abiding, 
to indiscriminate and repeated interception and interrogation by public of¬ 
ficials—thus bears an inseparable relationship to the welfare and tranquillity 
of all the states, and not merely to the welfare and tranquillity of one. Laws 
imposing such burdens are not mere census requirements, and even though 
they may be immediately associated with the accomplishment of a local pur¬ 
pose, they provoke questions in the field of international affairs. And special¬ 
ized regulation of the conduct of an alien before naturalization is a matter which 
Congress must consider in discharging its constitutional duty "To establish 
an Uniform Rule of Naturalization , . It cannot be doubted that both the 
state and the federal registration laws belong “to that class of laws which con¬ 
cern the exterior relation of this whole nation with other nations and govern¬ 
ments." Consequently the regulation of aliens is so intimately blended and 
intertwined with responsibilities of the national government that where it acts, 
and the state also acts on the same subject, “the act of Congress, or the treaty, 
is supreme; and the law of the State, though enacted in the exercise of powers 
not controverted, must yield to it.’' And where the federal government, in 
the exercise of its superior authority in this field, has enacted a complete scheme 
of regulation and has therein provided a standard for the registration of aliens, 
states cannot, inconsistently with the purpose of Congress, conflict or interfere 
with, curtail or complement, the federal law, or enforce additional or auxiliary 
regulations.^- There is not—and from the very nature of the problem there 
cannot be—any rigid formula or rule which can be used as a universal pattern 
to determine the meaning and purpose of every act of Congress. This Court, in 
considering the validity of state laws in the light of treaties or federal laws 
touching the same subject, has made use of the following expressions: con¬ 
flicting; contrary to; occupying the field; repugnance; difference; irreconcila¬ 
bility; inconsistency; violation; curtailment; and interference.'^ But none of 

Todok V. Union State Bank, 281 U.S. 449, 4.54-455. 

T’ Henderson v. Mayor oj New York, 92 U.S. 259, 27.3. 

Gddnms v. Of^den, 9 Wheat. 1, 211; sec Charleston eft Western Carolina Ry. Co. v. 
Varnville Furniture Co., 2,37 U.S. 597. C/. People v. Compa^nie Generule Transat- 
lantique, 107 U.S. 59, 63, where the Court, speaking of a state law and a federal law 
dealing with the same type of control over aliens, said that the federal law “covers the 
.same ground as the New York statute, and they cannot co-cxist.” 

^2 Cf. Nielsen v. Johnson, 279 U.S. 47; Asakura v. Seattle, 265 U.S. 332; International 
Shoe Co. v. Pinkus, 278 U.S. 261, 265, and cases there cited. And see Savape v. Jones. 
225 U.S. 501, 539. Appellant relies on Gilbert v. Minne.\ota, 254 U.S. 325, and Halter v. 
Nebraska, 205 U.S. 34, but neither of those ca.ses is relevant to the i.ssues here presented. 

E. g. Hauenstein v. Lynliam, 100 U.S. 483, 489; Geofrox v. Riftf^s, 133 U.S. 258, 267; 
Asakura v. Seattle, 265 U.S. 332, 340, 342; Nielsen v. Johnson, 279 U.S. 47, 52; Todok 
V. Union State Bank, 281 U.S. 449, 454; Santovincenzo v. Fgan, 284 U.S. 30, 40; United 
States V. Belmont, 301 U.S. 324, 331 (but compare the affirmance by an equally divided 
Court in United States v. Moscow Fire Ins. Co., 309 U.S. 624); Kelly v. Wa.shinpton, 302 
U.S. 1, 10, 11; Maurer \. Hamilton, 309 U.S. 598, 604; Bacardi Corporation v. Domenech, 
311 U.S. 150, 157, 167. 
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these expressions provides an infallible constitutional test or an exclusive con¬ 
stitutional yardstick. In the final analysis, there can be no one crystal clear 
distinctly marked formula. Our primary function is to determine whether, un¬ 
der the circumstances of this particular case. Pennsylvania's law stands as an 
obstacle to the accomplishment and execution of the full purposes and ob¬ 
jectives of Congress.^'* And in that determination, it is of importance that this 
legislation is in a field which affects international relations, the one aspect of 
our government that from the first has been most generally conceded im¬ 
peratively to demand broad national authority. Any concurrent state power 
that may exist is restricted to the narrowest of limits; the stale's power here is 
not bottomed on the same broad base as is its power to tax. And it is also of 
importance that this legislation deals w'ith the rights, liberties, and personal 
freedoms of human beings, and is in an entirely different category from state 
tax statutes or state pure food laws regulating the labels on cans. 

Our conclusion is that appellee is correct in his contention that the power 
to restrict, limit, regulate, and register aliens as a distinct group is not an equal 
and continuously existing concurrent power of state and nation, but that what¬ 
ever power a slate may have is subordinate to supreme national law.' ■ We 
proceed therefore to an examination of Congressional enactments to ascertain 
whether or not Congress has acted in such manner that its action should 
preclude enforcement of Pennsylvania's law. 

Sci'ond. P'or many years Congress has provided a broad and comprehensive 
plan describing the terms and conditions upon which aliens may enter this 
country, how they may acquire eitizenship, and the manner in which they may 
be deported. Numerous treaties, in return for reciprocal promises from other 
governments, have pledged the solemn obligation of this nation to the end 
that aliens residing in our territory shall not be singled out for the imposi¬ 
tion of discriminatory burdens. Our Constitution and our Civil Rights Act have 
guaranteed to aliens “the equal protection of the laws [which 1 is a pledge of 
the protection of equal laws.” With a view to limiting prospective residents 
from foreign lands to those possessing the qualities deemed essential to good 
and useful citizenship in America, carefully defined qualifications are required 
to be met before aliens may enter our country. These qualifications include 
rigid requirements as to health, education, integrity, character, and adapt¬ 
ability to our institutions. Nor is the alien left free from the application of 
federal laws after entry and before naturalization. If during the time he is resid¬ 
ing here he should be found guilty of conduct contrary to the rules and regula¬ 
tions laid down by Congress, he can be deported. At the time he enters the 

Cf. Savdi^’C V. Jones, 225 U.S. 501, 533. . . . 

As supporting the eontention that the state can enforce its alien registration legisla¬ 
tion, even though C ongress has acted on the identical subject, appellant relies upon a 
number of previous opinions of this Court: Ohio ex rcl. Clarke v. Deckehach, 274 U.vS. 
392, 395, 396; hrick v. Wehh, 263 U.S. 326, 333; IVchh v. O'Brien, 263 U.S. 313, 321, 
322; Terrace v. Thompson, 263 U.S. 197, 223, 224; Heim v. McCall, 239 U.S. 175, 193, 
194. In each of those case.s this Court sustained state legislation which applied to aliens 
only, against an attack on the ground that the laws violated the equal protection clause 
of the Constitution. In each case, however, the Court was careful to point out that the 
state law was not in violation of any valid treaties adopted by the United States, and in 
no instance did it appear that Congress had passed legislation on the subject. In the only 
case of this type in which there was an outstanding treaty provision in conflict with the 
state law, this Court held the state law invalid: Asakura v. Seattle, 265 U.S. 332. 

Yick Wo V. Hopkins, 118 U.S. 356, 369. 
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country, at the time he applies for permission to acquire the full status of 
citizenship, and during the intervening years, he can be subjected to searching 
investigations as to conduct and suitability for citizenship.^* And in 1940 Con¬ 
gress added to this comprehensive scheme a complete system for alien regis¬ 
tration. . . . When it made this addition to its uniform naturalization and 
immigration laws, it plainly manifested a purpose to do so in such a way as to 
protect the personal liberties of law-abiding aliens through one uniform national 
registration system, and to leave them free from the possibility of inquisitorial 
practices and police surveillance that might not only alTect our international 
relations but might also generate the very disloyalty which the law has in¬ 
tended guarding against. Under these circumstances, the Pennsylvania Act 
cannot be enforced. Accordingly, the judgment below is affirmed.^'' 


Treaty of Friendship, Commerce and Navigation 
Between the United States and the Italian Republic 

Signed at Rome, February 2, 1948 
T.I.AS. 1965 

Article V. 1. The nationals of each High Contracting Party shall receive, within 
the territories of the other High Contracting Party, the most constant protec¬ 
tion and security for their persons and property, and shall enjoy in this respect 
the full protection and security required by international law. To these ends, 
persons accused of crime shall be brought to trial promptly, and shall enjoy 
all the rights and privileges which arc or may hereafter be accorded by the 
applicable laws and regulations; and nationals of either High Contracting Party, 
while within the cu.slody of the authorities of the other High Contracting Party, 
shall receive reasonable and humane treatment. In so far as the term “nationals" 
where used in this paragraph is applicable in relation to property it shall be 
construed to include corporations and associations. 

2. The property of nationals, corporations and associations of cither High 
Contracting Party shall not be taken within the territories of the other High 
Contracting Party without due process of law and without the prompt payment 
of just and effective compensation. The recipient of such compensation shall, 

^•8 IJ.S.C.A.. secs. 152, 373, 377 fc), 382, 398, 399 (a). 

In dissenting, Mr. Justice Stone said in part: “Assuming, as the C ourt holds, 
that Congress could constitutionally set up an exclusive registration system for aliens, I 
think it has not done so and that it is not the province of the courts to do that which 
C ongress has failed to do. . . . The national government has exclusive control over the 
admission of aliens into the United Slates but, after entry, an alien resident within a 
state, like a citizen, is subject to the police powers of the state. . , . The federal gov¬ 
ernment has no general police power over aliens and, so far as it can exercise any con¬ 
trol over them, it must be in pursuance of a po\xer granted to it by the Constitution. 

. . . The existence of the national power to conduct foreign relations and negotiate 
treaties does not foreclose state legislation dealing exclusively with aliens as such. . . . 
It is not contended that the Pennsylvania statute conflicts with any term of any treaty.” 
Chief Justice Hughes and Justice Me Reynolds concurred in Justice Stone's dissent, j 
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in conformity with such applicable laws and regulations as arc not inconsistent 
with paragraph 3 of Article XVI1 of this Treaty, be permitted without interfer¬ 
ence to withdraw the compensation by obtaining foreign exchange, in the 
currency of the High Contracting Party of which such recipient is a national, 
corporation or association, upon the most favorable terms applicable to such 
currency at the time of the taking of the property, and exempt from any trans¬ 
fer or remittance tax, provided application for such exchange is made within 
one year after receipt of the compensation to which it relates. 

3. The nationals, corporations and associations of either High Contracting 
Party shall within the territories of the other High Contracting Party receive 
protection and security with respect to the matters enumerated in paragraphs 
1 and 2 of this Article, upon compliance with the applicable laws and regula¬ 
tions, no less than the protection and security which is or may hereafter be ac¬ 
corded to the nationals, corporations and associations of such other High 
Contracting Party and no less than that which is or may hereafter be ac¬ 
corded to the nationals, corporations and associations of any third country. 
Moreover, in all matters relating to the taking of privately owned enterprises 
into public ownership and the placing of such enterprises under public con¬ 
trol, enterprises in which nationals, corporations and associations of either 
High Contracting Party have a substantial interest shall be accorded, within 
the territories ot‘ the other High Contracting Party, treatment no less favorable 
than that which is or may hereafter be accorded to similar enterprises in which 
nationals, corporations and associations of such other High Contracting Party 
have a substantial interest, and no less favorable than that which is or may 
hereafter he accorded to similar enterprises in which nationals, corporations 
and associations of any third country have a substantial interest. 

4. The nationals, corporations and associations of either High Contracting 
Party shall enjoy freedom of access to the courts of justice and to administrative 
tribunals and agencies in the territories of the other High Contracting Party, 
in all deerees of jurisdiction c.stablishcd by law, both in pursuit and in de¬ 
fense of their rights; shall be at liberty to choose and employ lawyers and rep¬ 
resentatives in the prosecution and defense of their rights before such courts, 
tribunals and agencies; and shall be permitted to exercise all these rights and 
privileges, in conformity with the applicable laws and regulations, upon terms 
no less favorable than the terms which are or may hereafter be accorded to the 
nationals, corporations and associations of the other High Contracting Party 
and no less favorable than are or may hereafter be accorded to the nationals, 
corporations and associations of any third country. Moreover, corporations 
and associations of either High Contracting Party which arc not engaged in 
business or in nonprofit activities within the territories of the other High Con¬ 
tracting Party shall be permitted to exercise the rights and privileges accorded 
by the preceding sentence without any requirement of registration or do¬ 
mestication. 

Article VI, The dwellings, warehouses, factories, shops, and other places of 
business, and all premises thereto appertaining, of the nationals, corporations 
and associations of either High Contracting Party, located in the territories 
of the other High Contracting Party, shall not be subject to unlawful entry or 
molestation. There shall not be made any visit to, or any search of, any such 
dwellings, buildings or premises, nor shall any books, papers or accounts 
therein be examined or inspected, except under conditions and in conformity 
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with procedures no less favorable than the conditions and procedures pre¬ 
scribed for nationals, corporations and associations of such other High Con¬ 
tracting Party under the applicable laws and regulations within the territories 
thereof. In no case shall the nationals, corporations or associations of either 
High Contracting Party in the territories of the other High Contracting Party 
be treated less favorably with respect to the foregoing matters than the nationals, 
corporations or associations of any third country. Moreover, any visit, search, 
examination or inspection which may be permissible under the exception stated 
in this Article shall [bel made with due regard for, and in such a w'ay as to 
cause the least possible interference with, the occupants of such dwellings, 
buildings or premises or the ordinary conduct of any business or other enter¬ 
prise. 

Article VII. 1. The nationals, corporations and as.sociations of either High 
Contracting Party shall be permitted to acquire, own and dispose of immov¬ 
able property or interests therein within the territories of the other High Con¬ 
tracting Party upon the following terms: 

(a) in the case of nationals, corporations and associations of the Italian 
Republic, the right to acquire, own and dispose of such property and interests 
shall be dependent upon the law's and regulations which arc or may here¬ 
after be in force within the state, territory or possession of the United Stales 
of America wherein such property or interests are situated; and 

(b) in the case of nationals, corporations and associations of the United 
States of .America, the right to acquire, owm and dispose of such property and 
interests shall be upon terms no less favorable than those which are or may 
hereafter be accorded by the state, territory or possession of the United States 
of America in which such national is domiciled, or under the law's of which 
such corporation or association is created or organized, to nationals, cor¬ 
porations and associations of the Italian Republic; provided that the Italian 
Republic shall not be obligated to accord to nationals, corporations and asso¬ 
ciations of the United States of America rights in this connection more ex¬ 
tensive than those w'hich arc or may hereafter be accorded within the territories 
of such Republic to nationals, corporations and associations of such Republic. 

2. If a national, corporation or association of either High Contracting 
Party, whether or not resident and whether or not engaged in business or other 
activities within the territories of the other High Contracting Party, is on ac¬ 
count of alienage prevented by the applicable laws and regulations within such 
territories from succeeding as devisee, or as heir in the case of a national, to im¬ 
movable property situated therein, or to interests in such property, then such 
national, corporation or association shall be allowed a term of three years in 
which to sell or otherwise dispose of such property or interests, this term to 
be reasonably prolonged if circumstances render it necessary. The transmis¬ 
sion or receipt of such property or interests shall be exempt from the payment 
of any estate, succession, probate or administrative taxes or charges higher 
than those now' or hereafter imposed in like cases of nationals, corporations 
or associations of the High Contracting Party in whose territory the property 
is or the interests therein are situated. 

3. The nationals of cither High Contracting Party shall have full power 
to dispose of personal property of every kind within the territories of the other 
High Contracting Party, by testament, donation or otherwise and their heirs, 
legatees or donees, being persons of whatever nationality or corporations or 
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associations wherever created or organized, whether resident or non-resident 
and whether or not engaged in business within the territories of the High 
Contracting Party where such property is situated, shall succeed to such prop¬ 
erly, and shall themselves or by their agents be permitted to take possession 
thereof, and to retain or dispose of it at their pleasure. . . . 

4. The nationals, corporations and associations of either High Contract¬ 
ing Party shall, subject to the exceptions in paragraph 3 of Article JX, re¬ 
ceive treatment in respect of all matters which relate to the acquisition, owner¬ 
ship, lease, possession or disposition of personal property, no less favorable 
than the treatment which is or may hereafter be accorded to nationals, cor¬ 
porations and associations of any third country. 

Article VUI. The nationals, corporations and associations of cither High 
Contracting Party shall enjoy, within the territories of the other High Con¬ 
tracting Party, all rights and privileges of whatever nature in regard to patents, 
trade marks, trade labels, trade names and other industrial property, upon 
compliance with the applicable laws and regulations respecting registration 
and other lormalitics, upon terms no less favorable than are or may hereafter 
be accorded to the nationals, corporations and associations of such other High 
Contracting Party, and no less favorable than the treatment now or hereafter 
accorded to nationals, corporations and associations of any third country. 

Article IX. 1. Nationals, corporations and associations of either High Con¬ 
tracting Party shall not be subjected to the payment of internal taxes, fees 
and charges imposed upon or applied to income, capital, transactions, activi¬ 
ties or any other object, or to requirements with respect to the levy and col¬ 
lection thereof, within the territories of the other High Contracting Party: 

(a) more burdensome than those borne by nationals, residents, and cor¬ 
porations and associations of any third country; 

(b) more burdensome than those born by nationals, corporations and 
associations of such other High Contracting Party, in the case of persons resi¬ 
dent or engaged in business within the territories of such other High Contract¬ 
ing Party, and in the case of corporations and associations engaged in busi¬ 
ness therein, or organized and operated exclusively for scientific, educational, 
religious or philanthropic purposes. . . . 

Article XI. 1. The nationals of either High Contracting Party shall, within 
the territories of the other High Contracting Party, be permitted to exercise lib¬ 
erty of conscience and freedom of worship, and they may, whether individually, 
collectively or in religious corporations or associations, and without annoyance 
or molestation of any kind by reason of their religious belief, conduct services, 
cither within their own houses or within any other appropriate buildings, 
provided that their teachings or practices are not contrary to public morals 
or public order. 

2. The High Contracting Parlies declare their adherence to the principles 
of freedom of the press and of free interchange of information. To this end, 
nationals, corporations and associations of cither High Contracting Party shall 
have the right, wdthin the territories of the other High Contracting Party, to 
engage in such activities as writing, reporting and gathering of information 
for dissemination to the public, and shall enjoy freedom of transmission of 
material to be used abroad for publication by the press, radio, motion pictures, 
and other means. The nationals, corporations and associations of cither High 
Contracting Parly shall enjoy freedom of publication in the territories of the 
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other High Contracting Party, in accordance with the applicable laws and 
regulations, upon the same terms as nationals, corporations or associations of 
such other High Contracting Party. The term “information,” as used in this 
paragraph, shall include all forms of written communications, printed matter, 
motion pictures, recordings and photographs. 

3. The nationals of either High Contracting Party shall be permitted within 
the territories of the other High Contracting Party to bury their dead accord¬ 
ing to their religious customs in suitable and convenient places which arc oi 
may hereafter be established and maintained for the purpose, subject to the 
applicable mortuary and sanitary laws and regulations. 

Article XII. 1. The nationals of either High Contracting Party, regardless 
of alienage or place of residence, shall be accorded rights and privileges no 
less favorable than those accorded to the nationals of the other High Con¬ 
tracting Party, under laws and regulations within the territories of such other 
High Contracting Party that (a) establish a civil liability for injury or death, 
and give a right of action to an injured person, or to the relatives, heirs, de¬ 
pendents or personal representative as the case may be, of an injured or 
deceased person, or that (b) grant to a wage earner or an individual receiving 
salary, commission or other remuneration, or to his relatives, heirs or depend¬ 
ents, as the case may be, a right of action, or a pecuniary compensation or 
other benefit or service, on account of occupational disease, injury or death 
arising out of and in the course of employment or due to the nature of employ¬ 
ment. 

2. In addition to the rights and privileges provided in paragraph 1 of this 
Article, the nationals of either High Contracting Party shall, within the terri¬ 
tories of the other High Contracting Party, be accorded, upon terms no less 
favorable than those applicable to nationals of such other High Contracting 
Party, the benefits of laws and regulations establishing systems of compulsory 
insurance, under which benefits are paid without an individual test of financial 
need: (a) against loss of wages or earnings due to old age. unemployment 
or sickness or other disability, or (b) against loss of financial support due to 
the death of father, husband or other person on whom such support had de¬ 
pended. 

Article XIII. 1. The nationals of each High Contracting Party shall be ex¬ 
empt, except as otherwise provided in paragraph 2 of this Article, from com¬ 
pulsory training or service in the armed forces of the other High Contracting 
Party, and shall also be exempt from all contributions in money or in kind 
imposed in lieu thereof. 

2. During any period of time when both of the High Contracting Parties 
are, through armed action in connection with which there is general com¬ 
pulsory service, (a) enforcing measures against the same third country or 
countries in pursuance of obligations for the maintenance of international 
peace and security, or (b) concurrently conducting hostilities against the 
same third country or countries, the exemptions provided in paragraph 1 of 
this Article shall not apply. However, in such an event the nationals of either 
High Contracting Party in the territories of the other High Contracting Party, 
who have not declared their intention to acquire the nationality of such other 
High Contracting Party, shall be exempt from service in the armed forces of 
such other High Contracting Party if within a reasonable period of time they 
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elect, in lieu of such service, to enter the armed forces of the High Contracting 
Party of which they are nationals. In any such situation the High Contracting 
Parties will make the necessary arrangements for giving effect to the provisions 
of this paragraph. 


United States (Tribolet Claim) v. Mexico 
UNirr-D Statls-Mtxico, Glnlral Claims Commission, 1930 

Opinions of Commissioners (1931), 68 

[Claim in the sum of $25,000 (U.S.) was brought by the United Stales of 
America against the United Mexican States on behalf of Jesus Navarro Tribolet 
and her children by Robert Tribolet, deceased. The deceased and all claimants 
were American citizens.] 

H. F. Ai l ARO, Presiding Commissioner, for the Commission . . . The 
claim is grounded, according to the Memorial, on the following facts; . . . 
that on June 12, 1895, at a point about three miles from the ranch “Cochuta,” 
situated approximately twelve miles southeast of Fronteras, in the State of 
Sonora, Mexico, the stage coach known as the Bisbee Nacosari Stage, op¬ 
erated by the Nacosari Copper Company, and driven by a Mexican national 
named Moreno, accompanied by E. W. Woodruff of the aforesaid company 
and James Crowley, w^as attacked by several armed and masked men who 
shot and killed Moreno, the driver of the stage and robbed the passengers of an 
amount approximating $6,000.00; that on and for some time previous to this 
date, June 12, 1895, Robert IVibolet lived with his family on the “San An¬ 
tonio” Ranch, situated approximately three miles north of Fronteras; that on 
the day on which the robbery and murder were committed, a number of per¬ 
sons saw Tribolet at work on his ranch and at about the time of the commission 
of the crime, several of these persons conversed with him while he was attend¬ 
ing to his duties; that on the morning of the 26lh of June, 1895, Mexican 
authorities presented themselves at the “San Antonio” Ranch and arrested 
Tribolet on a charge of having participated in the robbery and murder, and 
took him under a guard of-^exican Troops to FTonteras where he w^as lodged 
in jail; and that on the morning of the 28th, less than 48 hours after his arrest 
and without having been proven guilty of, or tried for, any crime, he was 
ordered to be executed and was shot to death by Mexican officials for par¬ 
ticipation in the crime; that during the short period of his imprisonment 
Tribolet was not accorded the right of being heard nor w^as he given at any 
time an opportunity to defend himself or to present evidence to establish his 
innocence. After his imprisonment, Jesus Navarro Tribolet, the widow of the 
deceased, and one of the claimants herein, made numerous requests upon the 
appropriate authorities of Fronteras that her husband be allowed the right 
of counsel to represent him, but each and every one of these requests was 
denied; and that at the time of his death Robert Tribolet was about 35 years 
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of age, in excellent health, and engaged in the earning of a livelihood as a stock 
raiser and rancher, contributing liberally to the support of his wife and their 
minor children, the claimants herein, who were solely dependent upon him 
for support. . . . 

The claimant predicates the responsibility of the Mexican Government upon 
the following: (a ) the arbitrary act of an oflicial of the State of Sonora, and 
(b) the failure of the Mexican authorities to take steps to have an investigation 
made of the acts of the official in question for the purpose of exonerating him 
officially or of imposing upon him adequate punishment. 

... it seems to be fully established that he [Robert Tribolet] was deprived 
of his life by individuals belonging to the armed forces of the Stale of Sonora, 
commanded and accompanied by an officer of the forces in question, the 
Commandanle Jacobo Mendez. It appears clearly from the records of this case 
that Mendez arrested Tribolet by virtue of an order transmitted by the Secre¬ 
tary of State of the Government of the State of Sonora, Senor Ramon C\)rral, 
June 17, 1895, which order reads as follows: 

On the 13th instant the stage coach was attacked half way between Hisbee and 
Nacosari bv six masked men. They killed driver Moreno and stole six thousantl 
pesos. Please issue vigorous orders to all towns for the arrest of all suspicious per- 
ons, making investigation and prosecuting those who may be guilty. wSend this mes¬ 
sage to the Forefeet of Moctezuma by special messenger in order that he may com¬ 
ply with these instructions. 

That Commandante Jacobo Mendez acted in compliance with orders received 
from the Prefect of Moctezuma is proven by the report he rendered to the said 
official on June 30, 1895, which appears as annex number 2 of the Answer 
of the Mexican Agent. 

Admitting that in view of these orders and the special circumstances of the 
ca.se, Commandante Mendez would have been justified in effecting the arrest 
of Tribolet without the formality of an individual warrant of arrest, it is un¬ 
questionable that the facts w hich developed afterwards are of such .seriousness 
that even accepting the narration of events of Mendez as true, they called for 
an investigation in order either to establish clearly his justification or to im¬ 
pose upon him the legal penalty. 

In cases analogous to the present one, concerning claims of Mexican nationals 
against the United States of America and vice versa, this Commission has 
recognized in accordance with International Law and in conformity with 
Article I of the General Claims Convention of September 8, 1923, that the 
defendant Government is responsible for the damages caused by the acts of 
an official of the State which has resulted in injustice. 

For the foregoing rea.sons and having in mind the standard set by this 
Tribunal in determining the amount of the awards in the cases referred to, 
the Commission decides that the claimants should receive an award of $12,- 
000.00 United States currency, without interest. 
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Nielsen, Commissioner, on Position of Aliens 
lJNHi:i) Stai us-Mnxic'o, Gfnfral Claims Commission, 1926 

Opinions of Commissioners (1927), 93 


|Ei).: In Ihutcd States {Faulkner Claim) v. Mexico, the Mcxican-Amcrican 
(icncral Claims Commission awarded $1050 to the United States on behalf of 
W. H. l aulkncr, holding that “even in case there might have been sufticient 
ground for the arrest, here at any rate was a treatment of apparent inter¬ 
national insutlicicncy for w'hich the record furnishes convincing evidence 
and f(n‘ which Mexico is liable.” 

Concurring in the award, Fred K. Nielsen, American Commissioner, ob¬ 
served in parl:J 

The claim is based on charges of false arrest and detention and misireat- 
nienl of Faulkner, who w'as arrested and discharged without being brought to 
trial. Foreigners of course are in no manner exempt from the operation of 
criminal laws of the country of their sojourn. The acquittal of an alien after 
trial does not of itself justify a demand for indemnity. And the same is true 
respecting the release of an alien w'ithout subjecting him to trial. But inter¬ 
national law reciuires that, in connection with the execution of penal laws, an 
alien shall be accorded certain rights such as are guaranteed under the laws 
of Mexico and under the laws of civilized countries generally both to aliens 
and nationals. There must be some ground for an arrest, or as said in terms of 
domestic law', there must be probable cause; a person is entitled to be in¬ 
formed of the charge against him; and he must be given opportunity to defend 
himself. Apart from questions respecting the observance of such rights, in¬ 
demnities have frequently been aw'ardcd by international tribunals in cases 
in which aliens have been grossly mistreated during imprisonment. . , . 

United Stales (Roberts Claim) v. Mexico 
United States-Mexico, General Claims Commission, 1926 
Opinions of Commissioners (1927), 100 

[By The Commission, Van Vollenhoven, Nielsen, MacGregor, Com¬ 
missioners.] 1. This claim is presented by the United States of America in be¬ 
half of Harry Roberts, an American citizen who, it is alleged in the Memorial, 
was arbitrarily and illegally arrested by Mexican authorities, who held him 
prisoner for a long time in contravention of Mexican law and subjected him 
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to cruel and inhumane treatment throughout the entire period of confinement. 

2. From the Memorial filed by the Government of the United Slates and 
accompanying documents, the allegations upon which the claim is based are 
briefly staled as follows: Harry Roberts, together with a number of other per¬ 
sons, was arrested by Mexican Federal troops on May 12, 1922, in the vicinity 
of Ocampo, Tamaulipas, Mexico, charged with having taken part in an assault 
on the house of E. F. Watts, near Ebano, San Luis Potosi, Mexico, on the night 
of May 5, 1922. The claimant was taken prisoner and brought to Tampico, 
whence he was taken to Ciudad Valles, San Luis Potosi, where he was held 
under detention until he was placed at liberty on December 16, 1923, a period 
of nearly nineteen months. It is alleged that there were undue delays in the 
prosecution of the trial of the accused which was not instituted within one year 
lYom the time of his arrest, as required by the Constitution of Mexico. These 
delays were brought to the notice of the Government of Mexico, but no cor¬ 
rective measures were taken. During the entire period of imprisonment he was 
subjected to rude and cruel treatment from which he suflered great physical 
pain and mental anguish. 

3. The United Slates asks that an indemnity be paid by the Government 
of Mexico in the sum of $10,000.00 for the wTongful treatment of the ac¬ 
cused. It is stated in the Memorial that Roberts earned prior to the time of his 
arrest $350.00 a month; that he would have earned $6,650.00 during the 
nineteen months that he was under arrest; and that he spent $1,000.00 in fees 
paid to a lawyer resident in the United Slates to assist in obtaining his release. 
A total indemnity is asked in the sum of $17,650.00 together with a proper 
allowance of interest. . . . 

5. It does not appear from this evidence that the Mexican authorities had 
not serious grounds for apprehending Roberts and his companions. . . . 

6. The Commission is not called upon to reach a conclusion whether Rob¬ 
erts committed the crime with which he was charged. The determination of 
that question rested wuth the Mexican judiciary, and it is distinct from the 
question whether the Mexican authorities had just cause to arrest Roberts and 
to bring him to trial. Aliens of course are obliged to submit to proceedings 
properly instituted against them in conformity with local laws. In the light 
of the evidence presented in the case the Commission is of the opinion that 
the Mexican authorities had ample grounds to suspect that Harry Roberts had 
committed a crime and to proceed against him as they did. The Commission 
therefore holds that the claim is not substantiated w'ith respect to the charge 
of illegal arrest. 

7. In order to pass upon the complaint with reference to an excessive period 
of imprisonment, it is necessary to consider whether the proceedings instituted 
against Roberts while he was incarcerated exceeded reasonable limits within 
which an alien charged with crime may be held in custody pending the in¬ 
vestigation of the charge against him. Clearly there is no definite standard 
prescribed by international law by which such limits may be fixed. Doubtless 
an examination of local laws fixing a maximum length of time within which 
a person charged with crime may be held without being brought to trial may 
be useful in determining whether detention has been unreasonable in a given 
case. The Mexican Constitution of 1917, provides by its Article 20, section 8, 
that a person accused of crime “must be judged within four months if he is 
accused of a crime the maximum penalty for which may not exceed two years’ 
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imprisonment, and within one year if the maximum penally is greater.” From 
the judicial records presented by the Mexican Agent it clearly appears that 
there was a failure of compliance with this constitutional provision, since the 
proceedings were instituted on May 17, 1922, and that Roberts had not been 
brought to trial on December 16, 1923, the dale when he was released. It 
was contended by the Mexican Agency that the delay was due to the fact 
that the accused repeatedly refused to name counsel to defend him, and that 
as a result of such refusal on his part proceedings were to his advantage sus¬ 
pended in order that he might obtain satisfactory counsel to defend him. We 
do not consider that this contention is sound. There is evidence in the record 
that Roberts constantly requested the American Consul at Tampico to take 
steps to expedite the trial. Several communications were addre.ssed by Ameri¬ 
can diplomatic and consular officers in Mexico to Mexican authorities with 
a view to hastening the trial. It w'as the duty of the Mexican Judge under 
Article 20, section 9, of the Mexican Constitution to appoint counsel to act 
for Roberts from the time of the institution of the proceedings against him. 
The Commission is of the opinion that preliminary proceedings could have 
been completed before the lapse of a year after the arrest of Roberts. Even 
though it may have been necessary to make use of rogatory letters to obtain 
the testimony of witnesses in different localities, it would seem that that could 
have been accomplished at least wdthin six or seven months from the time of 
the arrest. In any event, it is evident in the light of provisions of Mexican law 
that Roberts was unlawfully held a prisoner without trial for at lea.st seven 
months. With respect to this point of unreasonably long detention without trial, 
the Mexican Agency contended that Roberts w^as undoubtedly guilty of the 
crime for which he was arrested; that therefore had he been tried he would 
have been sentenced to serve a term of imprisonment of more than nineteen 
months; and that, since, under Mexican law, the period of nineteen months 
w'ould have been taken into account in fixing his sentence of imprisonment, 
it can not properly be considered that he was illegally detained for an un¬ 
reasonable period of time. The Commission must reject this contention, since 
the Commission is not called upon to pass upon the guilt or innocence of 
Roberts but to determine whether the detention of the accused was of such 
an unreasonable duration as to w'arrant an award of indemnity under the 
principles of international law. Having in mind particularly that Roberts was 
held for several months without trial in contravention of Mexican law, the 
Commission holds that an indemnity is due on the ground of unreasonably 
long detention. 

8. With respect to the charge of ill-treatment of Roberts, it appears from 
evidence submitted by the American Agency that the jail in which he was 
kept was a room thirty-five feel long and twenty feet wide with stone walls, 
earthen floor, straw roof, a single window, a single door and no sanitary ac¬ 
commodations, ail the prisoners depositing their excrement in a barrel kept 
in a corner of the room; that thirty or forty men were at limes throw^n to¬ 
gether in this single room; that the prisoners were given no facilities to clean 
themselves; that the room contained no furniture except that which the prison¬ 
ers were able to obtain by their own means; that they were afforded no op¬ 
portunity to take physical exercise; and that the food given them was scarce, 
unclean, and of the coarsest kind. The Mexican Agency did not present evi¬ 
dence disproving that such conditions existed in the jail. It was stated by 
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the Agency that Roberts was accorded the same treatment as that given to 
all other persons, and with respect to the food Roberts received, it was ob¬ 
served in the Answer that he was given "‘the food that was believed necessary, 
and within the means of the municipality.” All of the details given by Roberts 
in testimony which accompanies the Memorial with respect to the cc^nditions 
of the jail arc corroborated by a statement of the American Consul at Tampico 
who visited the jail. Facts with respect to equality of treatment of aliens and 
nationals may be important in determining the merits of a complaint of mis¬ 
treatment of an alien. But such equality is not the ultimate test of the propriety 
of the acts of authorities in the light of international law. That test is, broadly 
speaking, whether aliens are treated in accordance with ordinary standards of 
civilization. We do not hesitate to say that the treatment of Roberts was such 
as to warrant an indemnity on the ground of cruel and inhumane imprisonment. 

9. The respondent Government has not denied that, under the Convention 
of September 8, 1923, acts of authorities of San Luis Potosi may give rise 
to claims against the Government of Mexico. The Commission is of the opin¬ 
ion that claims can be predicated on such acts. 

10. As has been slated, the Commission holds that damages may be assessed 
on two of the grounds asserted in the American Memorial, namely, (1) ex¬ 
cessively long imprisonment—with which the Mexican Government is clearly 
chargeable for a period of seven months, and (2) cruel and inhumane treat¬ 
ment sulTered by Roberts in jail during nineteen months. After careful con¬ 
sideration of the facts of the case and of similar cases decided by international 
tribunals, the Commission is of the opinion that a total sum of $8,000.00 is a 
proper indemnity to be paid in satisfaction of this claim. 

ri. For the reasons stated above the Commission decides that the Gov¬ 
ernment of the United Mexican States must pay to the Government of the 
United States of America on behalf of Harry Roberts $8,000.00 (eight thou¬ 
sand dollars) without interest. 


Johnstone v. Pedlar 

Grtiat Britain, House of Lords, 1921 
[19211 2 A.C. 262 


Appeal from an order of the Court of Appeal in Ireland, reversing an order 
of the King's Bench Division in Ireland, and orde-ing judgment to be entered 
for the plaintiff in the action. [1920] 2 l.R. 450. 

The respondent was an Irishman by birth, but had become a naturalized 
American citizen. In 1916 he returned to Ireland, and since then he had, with 
some interruptions, resided in that country. The action was brought by the 
respondent against the appellant, the Chief Commissioner of the Dublin Metro¬ 
politan Police, for the return of a sum of cash and a cheque, both the prop¬ 
erty of the respondent, which had been found upon his person and seized by 
the police on his being arrested in Ireland for illegal drilling, with damages for 



TREATMHN I OF ALIENS 553 

their detention, or alternatively for damages for the conversion of the said 
money and cheque. 

The subslantial defence to the action was that the plaintilT was an alien and 
the said moneys and cheque were taken and detained by an oHicer of the 
Crown by the direction of the Crown as an act of state for the defence of the 
realm and for the prevention of crime. . . . 

ViscoiJN'r Cavi-. My Lords, counsel for the appellant contended for the 
broad proposition that, where the personal properly of an alien friend resident 
in this country is seized and detained by an ollicer of the Crown, and his act 
is adopted and ratilied by the Crown as an act of state, the alien is without 
legal remedy. In my opinion this proposition cannot be sustained. 

When a wrong has been done by the King’s ollicer to a British subject, the 
person wronged has no legal remedy against the sovereign, for “the King can 
do no wrong"; but he may sue the King's otliccr for the tortious act, and the 
latter cannot plead the authority of the sovereign, for “from the maxim that 
the King cannot do wrong it follows, as a necessary consequence, that the 
King cannot authorize wrong." Tobin v. The Queen (1864) 16 C.B. (N.S.) 
310; Feather v. The Queen, 6 B. & S. 257, 295. On the other hand, where the 
person injured is an alien resident abroad, the above rule does not apply; and 
if the act causing the injury is adopted by the sovereign as an act of state, the 
alien is withinit redress except by diplomatic action taken through the gov¬ 
ernment of his own country. Huron v. Denman, 2 Ex. 167; Secretary of State 
for India v. Kamachee Boye Sahaha ( 1859) 13 Moo. P.C. 22. 

But there is a third case—namely, wdiere the person aggrieved is an alien 
ami resident here: and I think that it is the established law that such a case 
falls within the first and not within the second of the above categories. In 
early times an alien had no rights in public law, and in private law his rights 
were much restricted. It was laid down by Littleton (.section 198) that an 
alien could bring no action, real or personal, but as regards an alien ami this 
proposition was disputed by Coke, who said: “In this case the law' doth distin¬ 
guish betweene an alien, that is a subject to one that is an enemy to the 
King, and one that is subject to one that is in league with the King; and true 
it is that an alien cncmie shall maintaine neither reall nor personall action, 
donee ter/re fuerint communes, that is, untill both nations be in peace; but 
an alien, that is in league, shall maintain personall actions; for an alien may 
trade and tralliquc, buy and sell, and therefore of necessity he must be of 
ability to have personall actions; but he cannot maintaine cither reall or mixt 
actions.” Co. Litt. 129b. Certainly Littleton’s rule was not recognized by the 
law merchant or in chancery; and before the end of the sixteenth century it 
was established that at common law an alien friend could own chattels and 
sue on a contract or in tort in the same manner as a British subject. Dyer 2b. 
No doubt a friendly alien is not for all purposes in the position of a British 
subject. For instance, he may be prevented from landing on British soil with¬ 
out reason given, Musyrove v. Chun Teeon^ Toy [1891] A.C. 272; and having 
landed, he may be deported at least if a statute authorizes his expulsion; 
Attorney General for Canada v. Cain 11906) A.C. 542; and see In re Adam 
(1837) 1 Moo. P.C. 460. But so long as he remains in this country with the 
permission of the sovereign, express or implied, he is a subject by local 
allegiance with a subject’s rights and obligations. Hale’s Pleas of the Crown, 
vol. 1, p. 542; Calvins Case (1608) 7 Rep. 6a; De Jager v. Attorney General 
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of Natal [1907] A.C. 326; Porter v. Freudenberit, per Lord Reading, C.J., 
[1915] 1 K.B. 857, 869; including the right to sue the King's officer for a legal 
wrong. . . . 

The above observations are sufficient to cover the present case, which your 
Lordships were invited to determine on broad lines. If it were necessary to go 
into the particular facts of this case, it would have to be considered whether 
the seizure by a police officer of money found on a person arrested within the 
realm can properly be described, even though ratified by a minister, as an “act 
of state." It has been said that such an act must be done outside British 
territory, (Cobbett's Leading Cases, vol. 1, p. 18; see Mus^rave v. Pulido 
[1879] 5 App. Cas. 102, 112), and again that the expression “act of state" 
denotes “a catastrophic change constituting a new departure," per Moulton, 
L.J., in Salaman v. Secretary of State for India [1906] 1 K.B. 613, 640; but it 
is unnecessary in the present case to determine whether the meaning of the 
term is so restricted. It is enough to say that in this case the defence of “an 
act of state" cannot prevail. . . . 

Lord Phillimore. My Lords, this case has merited, and has received, ample 
discussion; but at the conclusion 1 think I can put my reasons for a decision 
into a short compass. 

When a subject sues another subject for a supposed tort, the defendant 
cannot plead as a defence that he did the act that is said to be a tort by 
authority of the King. The maxim, “The King can do no wrong," is to be ap¬ 
plied to litigation in this way: No one complained of for an act which is 
said to be a tort can withdraw the cognizance of that claim from the Courts 
of the land by averring that he did the act by command of the King; because 
if it was a lawful act, such averment is unnecessary, and if it was an unlaw'ful 
act, he cannot be admitted to say that he was told to do it by the King. The 
defence set up in the present case is sometimes called the defence of an act 
of state. As regards this way of looking at it, I cannot put the matter better 
or more tersely than as I found it pul in one of the reasons given by the 
successful plaintiffs in their case as respondents before the Privy Council in 
Walker v. Baird [1892] A.C. 491, 494: “Because between Her Majesty and 
one of her subjects there can be no such thing as an act of state." And this 
proposition was finally accepted in the case of Walker v. Baird [1892] A.C. 
491, 494. 

The next matter, then, that remains for inquiry, is whether the subject for 
this purpose must be a natural-born or naturalized subject or whether the 
word also comprehends a temporary subject, that is, the citizen or subject of 
a friendly stale residing in this country. As regards such aliens, the rules of 
international law and the common law of England and Ireland which agrees 
with international law are, 1 think, well established. To begin with the alien 
takes his character from his state. If his state is at war with ours his individual 
friendliness avails him nothing unless it enures to procure for him the special 
favour of license from the King. If his state is in amity with ours he is con¬ 
sidered an alien ami even though his personal intentions are hostile. His in¬ 
dividual hostility does not entitle him to the character of an alien enemy. 
He can be executed for high treason, and is not entitled to be considered as 
a prisoner of war. By parity of reason neither does his individual hostility 
disentitle him to the rights conferred by law upon an alien ami, once he has 
entered this realm with permission from the King. 
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The King, however, can refuse any alien admission to the realm. This was 
established by the decision of the Privy Council in Mus^rove v. Chun Tceon^ 
Toy [1891 ] A.C. 272; and that permission may in some respects be conditioned. 
Every slate may, according to international law, make special laws regu¬ 
lating the acts and property of aliens within the realm. By the common law 
of England and Ireland an alien could not hold real estate, not even chattels 
real, for more than a short term. The droit dUmbaine existed in FTance till 
the Revolution. Most countries, including our own, have from lime to time 
passed Alien Acts. 

But an alien ami is never ex lex; he is never subject to the arbitrary disposi¬ 
tions of tlic King. His rights may be limited, but whatever rights he has he 
can enforce by law just as an ordinary subject can. That is. 1 believe, both 
international law and the law of this country. No trace of any other doctrine 
is to be found in the text books, or in decided cases. The alien ami, once lie is 
resident within the realm, is given the same rights for the protection of his 
person and property as a natural born or naturalized subject. . . . 

From these propositions it would .seem to follow that an alien ami com¬ 
plaining of a tort is in the position of an ordinary subject, and that no more 
against him than against any other subject can it be pleaded that the wrong 
complained of was. if a wrong, done by command of the King or was a so- 
called act of slate. 

From the moment of his entry into the country the alien owes allegiance 
to the King till he departs from it, and allegiance, subject to a possible qual¬ 
ification which I shall mention, draws with it protection, just as protection 
draws allegiance. 

Then is there anything special in this case? The respondent has indeed 
no merits. On his own admission, he might have been tried, convicted and 
executed for high treason. His conduct shows evidence of much hostile feel¬ 
ing. He has since been expelled and rightly expelled from the country. But 
at the lime when his money was taken from him, he was residing in the coun¬ 
try, like any other alien, w'ilh the tacit permission of the King. He owed tem¬ 
porary allegiance to the King and for that reason could have been tried for high 
treason; but he w'as entitled till his trial to ordinary protection. . . . 

[Concurring opinions of Viscount Finlay and Lords Atkinson and Sumner 
omitted.] 

Order of the Court of Appeal in Ireland alhrmed and appeal dismissed, 
with costs. 
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Mexican Agrarian Eixpropriations 

United States-Mexico, Exchange of Notes, 1938 

Conipensuiion for American-Owneit Lands Expropriated in Mexico, U.S. 
Department of State, Inter-American Series 16 


[Note from the Secretary of State of the United States (the Honorable Cordell 
Midi) to the Ambassador of Mexico [Serior Di\ Don Francisco Castillo Najera)] 

Washington, July 21, I93S. 

Excellency: 

During recent years the Government of the United States has upon repeated 
occasions made representations to the Government of Mexico with rcg.ird 
to the continuing expropriation by Your Excellency's Government of agrarian 
properties owned by American citizens, without adequate, etteciive and prompt 
compensation being made therefor. 

In extenuation of such action, the Mexican Government both in its oHicial 
correspondence and in its public pronouncements has adverted to the fact that 
it is earnestly endeavoring to carry forward a program for the social better¬ 
ment of the masses of its people. 

The purposes of this program, however desirable they may be, arc entirely 
unrelated to and apart from the real issue under discussion between our two 
Governments. The issue is not whether Mexico should pursue social and eco¬ 
nomic policies designed to improve the standard of living of its people. The 
issue is whether in pursuing them the property of American nationals may be 
taken by the Mexican Government without making prompt payment of just 
compensation to the owner in accordance with the universally recognized rules 
of law and equity. 

My Government has frequently asserted the right of all countries freely to 
determine their own social, agrarian and industrial problems. This right in¬ 
cludes the .sovereign right of any government to expropriate private property 
within its borders in furtherance of public purposes. The Government of the 
United States has itself been very actively pursuing a program of social better¬ 
ment. For example it has undertaken to improve the share of the farmer in 
the national income, to provide better housing, the wider use of electric 
power at reasonable rates, and security against old age and unemployment, to 
expand foreign trade through reduction of trade barriers, to prevent exploita¬ 
tion of labor through excessive hours and inadequate pay, to protect debtors 
from oppression, to curb monopolies; in short it is carrying out the most far- 
reaching program for the improvement of the general standard of living that 
this country has ever seen. Under this program it has expropriated from for¬ 
eigners as well as its own citizens properties of various kinds, such as submar¬ 
ginal and eroded lands to be retired from fanning, slums to be cleared for 
housing projects, land for power dams, lands containing resources to be pre¬ 
served for government use. In each and every case the Government of the 
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United Slates has scrupulously observed the universally recognized principle 
of compensation and has reimbursed promptly and in cash the owners of the 
properties that have been expropriated. 

Since the right of compensation is unc|uestioned under internaticmal law, it 
cannot be conceived that insistence on it by this Government should impair 
in any way the warm friendship which exists between the Government of 
Mexico and our own, and between the people of Mexico and our own. . . . 

Agrarian expropriations began in Mexico in 1915. Up to August 30. 1927, 
161 moderate sized properties of American citizens had been taken. The claims 
arising therefrom were after much discu.ssion referred to the General Claims 
Commission established by agreement between the two Ciovernments. It is 
appropriate to point out, however, that, as yet, and for whatever the reasons 
may be, not a single claim has been adjusted and ncme has been paid. The 
owners of these properties notwithstanding the repealed ret|uesis of this Gov¬ 
ernment for settlement, lost their property, its use and proeeeds. from eleven 
years to more than twenty years ago, and are still seeking redress. 

Suhsec|uent to 1927, additional properties, chiefly farms of a moderate size, 
with a value claimed by their owners .S10,1 32.3SS. have been expropriated 
by the Mexican Government. This figure docs not include the large land grants 
frec;|uenlly mentioned in the press. It refers to the moderate sized holdings 
which rendered only a modest living. None of them as yet has been paid for. 
Considering that expropriation was the free act of the Mexican Government 
and the liability was voluntarily incurred by it, certainly on the basis of the 
record above staled, the United Stales Government cannot be accused of being 
unreasonable or impatient. . . . 

The taking of properly without compensation is not expropriation. It is con¬ 
fiscation. It is no less confiscation because there may be an expressed intent 
to pay at some lime in the future. 

If it were permissible for a government to take the private property of the 
citizens of other countries and pay for it as and when, in the judgment of that 
government, its economic circumstances and its local legislation may perhaps 
permit, the safeguards which the constitutions of most countries and established 
international law have sought to provide would be illusory. Governments would 
be free to take property far beyond their ability or willingness to pay, and the 
owners thereof would be without recourse. We cannot question the right of a 
foreign government to treat its own nationals in this fashion if it so desires. 
This is a matter of domestic concern. But we cannot admit that a foreign 
government may lake the properly of American nationals in disregard of the 
rule of compensation under international law. Nor can we admit that any 
government unilaterally and through its municipal legislation can, as in this 
instant case, nullify this universally accepted principle of international law, 
based as it is on reason, equity and justice. . . . 

The Government of Mexico has profes.scd its support of this principle of law. 
It is the considered judgment, however, of the Government of the United States 
that the Government of Mexico has not complied therewith in the case of 
several hundred separate farm or agrarian properties taken from American 
citizens. This judgment is apparently not admitted by your Government. The 
Government of the United States therefore proposes that there be submitted 
to arbitration the question whether there has been compliance by the Govern¬ 
ment of Mexico with the rule of compensation as prescribed by international 
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law in the case of the American citizens whose farm and agrarian properties 
in Mexico have been expropriated by the Mexican Government since August 
30, 1927, and if not, the amount of, and terms under which, compensation 
should be made by the Government of Mexico. My Government proposes that 
this arbitration be carried out pursuant to the provisions of the General Treaty 
of Arbitration signed at Washington January 5, 1929, to which both our coun¬ 
tries are parties. 

Accept [etc.) Cordell Hull 

[Note from the Mexican Minister for Foreign Affairs (Sehor General Don 
Eduardo Hay) to the American Ambassador {the Honorable Josephus 
Daniels)] 

[Translation] 

Mexico, D.F., August 3, 193H. 

Mr. Ambassador: 

J have the honor to refer to your Government's note delivered on July 21 
last, to the Mexican Ambassador to the United States, Dr. Francisco Castillo 
Najera. 

In the note referred to, your Government admits Mexico’s right to ex¬ 
propriation as well as the social justice which inspires her agrarian reform, the 
cause of expropriations from American landholders; but insists upon imme¬ 
diate payment to United States citizens for their lands which have been taken 
from them, regardless of what our country may do with respect to its own 
nationals. Furthermore, your Government deplores the fact that until now the 
American landholders whose claims were included in the jurisdiction of the 
General Claims Commission created in the year 1923, have not obtained ade¬ 
quate compensation and adds that the zeal with which the Mexican Govern¬ 
ment endeavors to carry out its program of social betterment has nothing to 
do with the question under discussion and is irrelevant thereto. Your Govern¬ 
ment requires from that of Mexico the immediate payment of adequate com¬ 
pensation for the American landholders affected by the agrarian reform since 
August 30, 1927, alleging that otherwise my country will violate a universally 
recognized rule of international law based on reason, equity, and justice. 

My Government maintains, on the contrary, that there is in international law 
no rule universally accepted in theory nor carried out in practice, which 
makes obligatory the payment of immediate compensation nor even of de¬ 
ferred compensation, for expropriations of a general and impersonal character 
like those which Mexico has carried out for the purpose of redistribution of the 
land. 

The expropriations made in the course of our agrarian reform, do, in fact, 
have this double character, which ought to be taken very much into account 
in order to understand the position of Mexico and rightly appraise her ap¬ 
parent failure to meet her obligations. 

Without attempting to refute the point of view of the American Government, 

I wish to draw your attention very specially to the fact that the agrarian reform 
is not only one of the aspects of a program of social betterment attempted by 
a government or a political group for the purpose of trying out new doctrines, 
but also constitutes the fulfilling of the most important of the demands of the 
Mexican people, who, in the revolutionary struggle, for the purpose of obtain¬ 
ing it, sacrificed the very Jives of their sons. The political, social, and economic 
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stability and the peace of Mexico depend on the land being placed anew in the 
hands of the country people who work it; therefore, its distribution, which im¬ 
plies the transformation of the country, that is to say, the future of the nation, 
could not be halted by the impossibility of paying immediately the value of 
the properties belonging to a small number of foreigners who seek only a 
lucrative end. 

On the one hand, there are weighed the claims of justice and the improve¬ 
ment of a whole people, and on the other hand, the purely pecuniary interests 
of some individuals. I'hc position of Mexico in this unequal dilemma could 
not be other than the one she has assumed, and this is not stated as an excuse 
for her actions but as a true justification thereof. 

The enumeration made by your Government, in the note referred to, of 
social reforms recently carried out in the United States of North America 
demonstrates to what point the present hour demands a fundamental readjust¬ 
ment in the methods of government, for a few years ago the said reforms would 
not have been applauded and perhaps not even tolerated. If your Government 
has been in a position to make the payment of compensations at once, this 
circumstance only indicates that its economic circumstances permitted of 
doing so, but certainly it could not have postponed or abandoned those re¬ 
forms, even in case such conditions had not been favorable. 

As has been stated above, there docs not exist in international law any princi¬ 
ple universally accepted by countries, nor by the writers of treatises on this 
subject, that would render obligatory the giving of adequate compensation for 
expropriations of a general and impersonal character. Nevertheless Mexico 
admits, in obedience to her own laws, that she is indeed under obligation to 
indemnify in an adequate manner; but the doctrine which she maintains on 
the subject, which is based on the most authoritative opinions of writers of 
treatises on international law, is that the time and manner of such payment 
must be determined by her own laws. , . . 

My Government desires to make it plain that when it decided to suspend 
the payment of its agrarian debt in the year 1930, the measure alTccted equally 
Mexicans and foreigners. If Mexico had paid only the former, without doubt 
it would have violated a rule of equity; if it had paid only the latter, to the 
exclusion of nationals, it would have committed a similar irregularity. . . . 

The demand for unequal treatment is implicitly included in your Govern¬ 
ment's note; for, while it is true that it docs not so state clearly, it does require 
the payment to its nationals, independently of what Mexico may decide to do 
with regard to her citizens; and as your Government is not unaware that our 
Government finds itself unable immediately to pay the indemnity to all af¬ 
fected by the agrarian reform, by insisting on payment to American landhold¬ 
ers, it demands, in reality, a special privileged treatment which no one is re¬ 
ceiving in Mexico. . . . 

[The Mexican note then rejected the American proposal for arbitration and 
suggested a diplomatic settlement.] 

[Hull to Castillo Najera, A ugust 22, 1938:] 

. . the doctrine of just compensation for property taken originated long 
in advance of international law. Beyond doubt the question first arose when 
one person sought to take the property of another. Civilized society determined 
that common justice required that it be paid for. One nation after another 
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decided that il was fair and reasonable, equitable and right, to accompany a 
taking of property by pavrnent of just compensation. In due lime the nations 
of the world accepted this as a sound basic rule of fair play and fair dealing. 
'Foday, it is embodied in the constitutions of most countries of the world, and 
of every republic of the American continent: and has been carried forward as 
an international doctrine in the universally recognized law of nations. There 
is. indeed, no mystery about international law. It is nothing more than the 
recognition between nations of the rules of right and fair-dealing, such as or¬ 
dinarily obtain between individuals, and which are essential for friendly inter¬ 
course. . . . 

Reduced to its essential terms, the contention asserted by the Mexican 
Government as set forth in its reply and as evidenced by its practices in recent 
years, is plainly this: that any government may, on the ground that its mu¬ 
nicipal legislation so permits, or on the pica that its financial situation makes 
prompt and adequate compensation onerous or impossible, seize properties 
owned by foreigners within its jurisdiction, utilize them for whatever purpose 
it sees lit, and refrain from providing elTectivc payment therefor, either at the 
time of seizure or at any assured time in the future. . . . 

The fundamental issues raised by this communication from the Mexican 
Cicnernment are therefore, first, whether or not universally recognized princi¬ 
ples of the law of nations require, in the exercise of the admitted right of all 
sovere’g:-! nations to expropriate private property, that such expropriation be 
accompiinied by provision on the part of such government for adequate, ef¬ 
fective, and prompt payment for the properties seized; second, whether any 
government nnav nullify principles of international law through contradictory 
municipal !egislati(m of its own; or, third, whether such Government is re¬ 
lieved (^f its obligations under universally recognized principles of international 
law merely because its financial or economic situation makes compliance there¬ 
with dillicult. 

The Government of the United States merely adverts to a self-evident fact 
when it notes that the applicable precedents and recognized authorities on 
international law support its declaration that, under every rule of law and 
equity, no government is entitled to expropriate private property, for what¬ 
ever purpose, without provision for prompt, adequate, and effective payment 
therefor. In addition, clauses appearing in the constitutions of almost all na¬ 
tions today, and in particular in the constitutions of the American republics, 
embody the principle of just compensation. These, in themselves, are declara¬ 
tory of the like principle in the law of nations. . . . 

1 he doctrine of equality of treatment, like that of just compensation, is of 
ancient origin. It appears in many constitutions, bills of rights and documents 
of international validity. The word has invariably referred to equality in law¬ 
ful rights of the person and to protection in exercising such lawful rights. 
There is now announced by your Government the astonishing theory that 
this treasured and cherished principle of equality, designed to protect both 
human and properly rights, is to be invoked, not in the protection of personal 
rights and liberties, but as a chief ground of depriving and stripping indi¬ 
viduals of their conceded rights. It is contended, in a word, that il is wholly 
justifiable to deprive an individual of his rights if all other persons arc equally 
deprived, and if no victim is allow'cd to escape. In the instant case it is con¬ 
tended that confiscation is so justified. The proposition scarcely requires an- 
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swer. In addition, it must be observed that the claimants in these expropriation 
cases did not seek to become creditors of the Mexican Government. Liicy 
were forced into that position by the act of Mexico herself. 

It may be noted in passing that the claim here made on behalf of American 
nationals is, in substance, similar to the claims which Mexican nationals have 
against their own Government under the Mexican Constitution adverted to 
by Your Excellency's Government. It is, of course, the privilege of a Mexican 
national to decline to assert such claim, as it is the power of the Mexican Gov¬ 
ernment to decline to give it effect; but such action on the part of Mexico or 
her nationals cannot be construed to mean that American nationals are claim¬ 
ing any position of privilege. The statement in your Government's note to the 
effect that foreigners who voluntarily move to a country not their own assume, 
along with the advantages which they may seek to enjoy, the risks to which they 
may be exposed and arc not entitled to better treatment than nationals of the 
country, presupposes the maintenance of law and order consistent with princi¬ 
ples of international law; that is to say, when aliens arc admitted into a 
country the country is obligated to accord them that degree of protection of 
life and property consistent with the standards of justice recognized by the law 
of nations. Actually, the question at issue raises no possible problem of special 
privilege. The plain question is whether American citizens ov\ning property 
in Mexico shall be deprived of their properties and. in many instances, their 
very livelihood, in clear disregard of their just rights. It is far from legitimate 
for the Mexican Government to attempt to justify a policy which in essence 
constitutes bald confiscation by raising the issue of the wholly inapplicable 
doctrine of equality. . . . 

[Rd. : After a further exchange of notes, in which each State maintained its le¬ 
gal position, agreement was reached that the value of the expropriated .American 
lands should be established by a commission consisting of a represenlativc of 
each Government; that Mexico should pay one million dollars on account and 
subsequent amounts to be determined. The Mexican Government further stipu¬ 
lated that the commissioners should not decide the juridical principles main¬ 
tained by the two Governments, nor should their determinations be regarded 
as a precedent, IJ.S. Executive Agreement Scries No. 158. Sec further, ('laims 
Convention between the United States and Mexico, signed at Washington, 
November 19, 1941, 7’reaty Series 980; Herbert W. Briggs, ^The Settlement 
of Mexican Claims Act of 1942,” 37 AJJ.L. (1943), 222-232; Anicncan 
Mexican Claims Commission, Report to the Secretary of State, with Decisions, 
Department of State Arbitration Series 9 (1948). 

For a legal analysis of the respective contentions, see .losef L. Kunz, The 
Mexican Expropriations, Contemporary Law Pamphlets, Series 5, No. 1, New 
York University School of Law ( 1940).] 


Editor’s Notf. —Treatment of Aliens, /. The Alien is Subject to the Local 
Law. “The general principle is supposed to be clear that a foreigner who of 
his own accord settles in a country, accepts the condition and liabilities, in 
peace and in war, of a native of that country. No government can be ex¬ 
pected to relinquish its right of jurisdiction over all such persons within its 
territory, unless that relinquishment shall have been made by special com¬ 
pact . . Mr. Seward, Secretary of State, to Mr. Burton, Sept. 27, 1866, 
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Moore, Digest, IV, 13. Cf. US. {Gelbtrunk Claim) v. Salvador (1902), 
U.S. For. Rel 1902, 877. “Every person who voluntarily brings himself within 
the jurisdiction of the country, whether permanently or temporarily, is subject 
to the operation of its Jaws, whether he be a citizen or a mere resident, so 
long as, in the case of the alien resident, no treaty stipulation or principle of 
international law’ is contravened.” Mr. Blaine, Secretary of State, to Mr. O'Con¬ 
nor, Nov. 25, 1881, Moore, Dit^esr, IV, 13. “It is a commonplace that the 
foreigner owes a temporary obedience to the state in which he resides. The 
measure of this obligation varies with the relative permanence of the sojourn, 
but all aliens are subject to the local civil and criminal law'." John Ward Cutler, 
“The Treatment of Foreigners,” 27 A.J.I.L. (1933 ), 227. 

2. Source of Rights of Alien. “The resident alien does not derive his rights 
directly from international law, but from the municipal law of the state of 
residence, though international law' imposes upon that state certain obligations 
w'hich under the sanction of responsibility to the other states of the international 
community, it is compelled to fulfill. . . . The establishment of the limit of 
rights which the state must grant the alien is the result of the operation of cus¬ 
tom and treaty, and is supported by the right of protection of the alien's national 
state. This limit has been fixed along certain broad lines by treaties and in¬ 
ternational practice. It has secured to the alien a certain minimum of rights 
necessary to the enjoyment of life, liberty and property, and has so controlled 
the arbitrary action of the state. . . . Just as there is a minimum limit of rights 
and concessions which the state must grant to aliens, so there is a maximum 
limit of control by the state which it cannot exceed without violating the rights 
of other states.” Edw'in M. Borchard, The Diplomatic Protection of Citizens 
Abroad (1915), 27, 39, 43. 

National legislation granting rights to aliens is usually based upon one or 
more of the following policies: (1) reciprocity, (2) most-favored-nation 
treatment, or (3) national treatment—i. c. equality between nationals and 
aliens in certain matters. An attempt, under the auspices of the League of 
Nations, to draft a multipartite international convention based largely upon 
national treatment failed to produce more than some valuable documentation. 
See League of Nations, International Conference on the Treatment of For- 
eif^ners, Preparatory Documents, C.l.T.E. 1, 1929. 11. 5; Proceedings, C.I.T.E. 
62. 1930. II. 5. Sec also J. W. Cutler, loc. cit., 225-246, who concludes that 
in the period after the first World War with its economic dislocation, “there 
is little evidence of a development of the frame of mind on which national treat¬ 
ment would have to be founded. The aggregate of clauses and treaties dealing 
with commerce, real property, taxes, or companies in this period shows a de¬ 
cided leaning toward the most-favored-nation habit. The ratio is almost exactly 
two to one.” 

Nevertheless, as Borchard observes: “International law is concerned not 
with the specific provisions of the municipal legislation of states in the matter 
of aliens, but with the establishment of a somewhat indefinite standard of 
treatment which the state cannot violate without incurring international re¬ 
sponsibility.” Op. cit., 39. Cf. Verdross, Les Re files Internationales concernant 
le Traitement des Etran^ers, 37 Hague Recueil (1931), 330-337, 349 ff.; 
Arrigo Cavagtieri, Regies Generales du Droit de la Paix, 26 Hague Recueil 
(1929), 454 ff. 

3. The International Standard of Treatment. In the Case Concerning Cer- 
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fain German Interests in Polish Upper Silesia {Merits) (1926), the Perma¬ 
nent Court of International Justice expressly recognized ‘The limits set by the 
generally accepted principles of international law” in regard to the treatment 
of foreigners and observed “that the only measures prohibited are those which 
generally accepted international law He droit international conmutn) docs not 
sanction in respect of foreigners.” P.CJJ., Scr. A, No. 7, p. 22. For discus¬ 
sions of other decisions ol international tribunals recognizing or applying the 
standard ol treatment recjuired by international law, see Schwarzenberger, In¬ 
ternational Lan\ I (2d ed.), 98-103; Alwyn V. Freeman, The International 
Responsibility oj States lor Denial of Justice (1938), 558-563; Hack worth, 
111, 630 IT.; Hyde, 1, 715, II, 871 IT. Recognition of the standard set by inter¬ 
national law lor the treatment of foreigners frequently finds treaty expression, 
as in Article V of the United States-Italian Treaty of Friendship, Commerce 
and Navigation signed Pebruary 2, 1948 (above), which provides that the 
nationals of each High Contracting Party shall receive within the territories 
of the other “the full protection and security required by international law.” 
See also Articles 2 and 17 of the Convention respecting Conditions of Resi¬ 
dence, etc., signed at Lausanne. July 24, 1923, by Turkey, the British Empire, 
France, Italy. Japan and other States, 28 L.NJ .S., 151, 157, 165; Article 4 
of the Egvpiian-Persian Treaty of Friendship and Establishment signed at 
Teheran, Nov. 28, 1928. 93 L.NJ S.. 381, 397; and various treaties of estab¬ 
lishment. 

The Third Committee (on Responsibility of Slates for Damage to Foreigners) 
of The Hague Codification Conference of 1930 approved unanimously the 
proposal that: 

“A State is responsible for any failure on the part of its organs to carry out the 
international obligations of the Slate which cause damage to the person or property 
of a foreigner in the territory of the State.*' League of Nations, Acts of the Confer¬ 
ence, Minutes of the 3rd Committee, 1930. V. 17, pp. 26-32, 236. 

By a vote of 28 to 3 the Committee also adopted the following text to be in¬ 
corporated in the proposed Convention: 

“The expression ‘international obligations’ in the present Convention means obli¬ 
gations resulting from treaty, custom or the general principles of law, which arc 
designed to assuic to foreigners in respect of their persons and property a treat¬ 
ment in conformity with the rules accepted by the community of nations." hi., I 12, 
159-161,236. 

In an attempt to allay the “fear that, as regards the treatment of foreigners, 
this text might introduce a system that has not been voluntarily accepted and 
that is not in force,” M. Politis (Greece) assured the delegates: “It docs not 
follow from this text that, if the obligations you have otherwise assumed— 
whether in virtue of treaties or customary law, or the general principles of law— 
have not already bound you to give such treatment, you will be obliged to give 
that treatment in virtue of this text. In brief, you are not assuming any new 
obligation.”/r/., 160. 

Despite the failure of the Conference to draft a Convention on the Responsi¬ 
bility of States, there was wide acceptance of the principle stated by M. Guerrero 
“that the international responsibility of a Stale arises from its failure to comply 
with its international obligations.” Id., 27. One of the crucial debates turned 
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upon the question whether customary international law had really established 
an international obligation requiring the State of residence to grant to aliens 
more than equality of treatment with its own nationals in cases where local 
standards fall below the international standard. C/. id.. 32-5*^). 

4. The Equality Doctrine and the Minimum Standard. In his Report on 
Responsihility id Stales for Damage Done in Their Territories to the Ter son 
or Tropeny id Fi>rei{,niers submitted to the Committee of Experts for the Pro¬ 
gressive Codification of International Law'. League of Nations, V. 3 (re¬ 

printed in 20 A.J.TL., Spec. Supp. 1026. 176 IT.). M. Guerrero, while admitting 
that “customary law la\s down certain rules which clearly express the definite 
will of Stales regarding the rights which they agree to accord to foreigners [and] 
the manner in which foreigners arc to be treated'' and that “the right to life, 
the right to liberty and the right to own propertv” are recognized by the in¬ 
ternational community “as being the minimum w hich a State should accord to 
foreigners in its territory.’' maintained nevertheless that the international com¬ 
munity “does not thereby recognize the right to claim for the foreigner more 
favorable treatment than is accorded to nationals. The maximum that may be 
claimed for a foreigner is civil equality with nationals" and “this does not mean 
that a State is obliged to accord such ireatment to foreigners unless that obliga¬ 
tion has been embodied in a treaty.” Loc. cit., 5. 

T his thesis, w hich E. M Borehard, in a critique of the Guerrero Report, 
characterizes as at variance with prevailing theory, law and practice (20 A.J.l.L, 

(1926). 741 ). has long been advocated by Latin American Stales and jurists 
and by other Stales which have sull'ered most from diplomatic inierventit>n. 
Nevcrlheiess. at The Hague Codification Conference of 193(t. the Third Com¬ 
mittee rejected, by a vote of 23 to 17, a Chinese proposal intended t(' limit 
the internatiojial responsibility of Slates for the protection of foreigners to the 
standard oi Ireatment accorded by a State to its own nationals. It is instructive 
to note Ikw Slates lined up on this vote. For the iiroposul: Bni/il, Chile, China, 
Colombia. Czechoslovakia. Free City of Dtmzig. Egypt, Me.xico. Nicaratiuti, 
Persia, Poland, Portugal, Roumania. Salvador. Turkey, Uruguay, Yugoslavia. 
Ajainst the proposal: AuslriiWa. Austria, Belgium. Canada. Denmark."Estonia. 
I'inland. France. Cjermany. Great Britain. Greece. Hungary. India, Ireland. 
Italy, .lapan, Netherlands. Norway. South Africa. Spain, S-vJden. Switzerhind. 
United States of .America. Minutes of Third Committee, 1930. \'. 17, pp. KS.S- 
188. The Committee then adopted a formula which left the ijuestion ttpen but 
the Conference adjourned without further tiction. 

Writing of the “equality doctrine" in "The ‘.Minimum Standard’ of the Treat¬ 
ment of Aliens.” Proceeding’s A.S.l.L. (1939), .51-63. El. M. Borehard ob¬ 
serves that "the states of Latin America lay claim to a peculiar virtue in placing 
the alien on a footing of civil equality with the national” but adds that, in so 
doing, they go beyond the requirements of international law and yet may fall 
short of its obligations. “F-'or nearly all purposes, equality of tre;itment"with 
nationals would satisly international law requirements;” yet, in fact, “no state 
grants absolute equality or is bound to grant it.” F.quality "grants more than 
the alien or his government can ordinarily ask, for in the absence of treaty 
there is no rule prohibiting certain discriminations against aliens;” yet “bad 
laith, fraud, outrage resulting in injury, cannot be defended on the ground that 

’"Where the obligation is establisticd by treaty the point is not even debatable. Sec 
below', p. 565. 
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it is the custom of the country to which nationals must also submit . . . Due 
process of law has been to some extent internationali/x'd by the fact that inter¬ 
national tribunals have drawn on the mores of the average and not of the crudest 
municipal practice. . . . diplomacy, international practice and arbitral deci¬ 
sion have established the rule that equality of treatment, while prima fade a fair 
defense, is not conclusive of international duty and responsibility.'’ Loc. cit., 
54-57. 

Compare Mr. Polk, Acting Secretary of Stale, to Ambassador Henry P. 
Fletcher, Dec. 13, 19IS, LLS. For. Rel., F)1H, 7S6: "The Ciovernment of the 
United States is lirmly of the opinion that the great weight of international law 
and practice supports the view that every nation has certain minimum duties 
to perform with regard to the treatment of foreigners, irrespective of its duties 
to its own citizens, and that in default of such performance, it is the right of 
the foreign government concerned to enter protest." See further. t>n the equality 
doctrine and the international standard, the following works and the extensive 
citations therein: Freeman, op. cit.^ 504 ff., 532 (T.; Lauterpachl's Oppenheim 
(7lh ed.), J, 316—317, 626-628; Kunz, The Mexican Fxpntpriaiions, 29 n., 
31 n.; Hyde, II, 871 ff.; Borchard, Diplomatic Protect ion, passim; IJ.S. {Hop¬ 
kins Claim) v. Mexico, par. 16, above, p. 208. 

With reference to provisions of the United Nations Charier, the Survey of 
InternatUmal Law, U.N. Doc. A 'CN.4/1,5 November 1948, observes (p. 47): 
‘‘'Fhc controversy, which was largely responsible for the negative result of The 
Hague Codilication Conference, on a subject of whether a State can adduce 
the fact of non-di.scrimination as a reason for relieving it of responsibilitv for 
the treatment of aliens has now been re.solved so far as fundamental human 
rights and freedoms arc concerned. 1'he principle authoritatively asserted by 
arbitral tribunals, that the pica of non-discrimination cannot be validlv relied 
upon if the Slate does not measure up to a minimum standard of civilization, 
has now found expression in the provisions of the Charter relating to human 
rights and fundamental freedoms. These must be deemed to be co-exiensive 
with the minimum standard of civilization." 

See also, below , pp. 61 8 IT., on the International Standard oi Justice. 

Where, by treaty, a State has assumed obligations to accord particular rights 
or to adopt a particular standard with reference to aliens, equalilv of treatment 
with nationals is clearly no defense for failure to observe the obligations stipu¬ 
lated. 'rhus, in the C ase Cinuernin^ Certain Cierman Interests in Polish Vpper 
Silesia (Merits, 1926), P.C .I.J., Ser, A, No. 7, pp. 32-33, the Permanent Court 
of International Justice observed: 

Even if it were proved- a point which the Court does not think it nceessarv to 
consider--that, in actual fact, the [Polish] law applies equally to Polish aiui Cicr- 
man nationals, it would by no means follow that the abrogation of pii\atc rights 
elTected by it in respect of Cicrman nationals would not be contrary to Head III of 
the Cicneva Convention. Expropriation without indemnity is certainly contraiv to 
Head 111 of the Convention; and a measure prohibited by the Coinention cannot 
become lawful under this instrument by reason of the fact that the State applies it 
to its own nationals. 

Cj. Peter Pdzmdny University C'ase (1933), P.C.I.J., Ser. A/B, No. 6l. p. 243. 
Moreover, in the Minority Schools in A Ihania Case (1935), P.C.I.J., Scr. A/B, 
No. 64, the same Court, dealing with an Albanian engagement stipulating that 
“Albanian nationals who belong to racial, religious or linguistic minorities will 
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enjoy the same treatment and security in law and in fact as other Albanian na¬ 
tionals,’* observed: 

It is perhaps not easy to define the distinction between the notions of equality 
in fact and equality in law; nevertheless, it may be said that the former notion ex¬ 
cludes the idea of a merely formal equality. . . . Equality in law' precludes dis¬ 
crimination of anv kind; whereas equality in fact may involve the necessity of dif¬ 
ferent treatment in order to attain a result w^hich establishes an equilibrium be¬ 
tween different situations. 

The Court therefore rejected as not well founded the plea of the Albanian 
Government “that, as the abolition of private schools in Albania constitutes a 
general measure applicable to the majority as well as to the minority, it is in 
conformity with the letter and the spirit*’ of the obligation assumed. L(k, cit., 
19, 23. 

5. Substantive Content of the International Standard. Innumerable treaties 
of establishment prescribe rules for the treatment of aliens. Sec, e.g., the IJ.S.- 
Italian Treaty of 1948, above. Yet many of the treaty stipulations are merely 
confirmatory of obligations already established as customary international law 
by diplomatic practice and the jurisprudence of international tribunals. On the 
content of the minimum international standard for the treatment of aliens see 
Freeman, op. cit., 497-530 (“The International Standard of Substantive Jus¬ 
tice’*) and 531-570 (“The International Standard of Procedural Justice") and 
Verdross loc. cit,, 348-406; Borchard, op. cit., 39-44, 63-109; Uackworth, 
III, 552-689; Moore, Di^^est, IV, 2-66; Hyde, I, 649 0., II, 871 IT.; J. W. 
Cutler, 27 A.J.I.L. (1933), 225-246; Laulerpacht's Oppenheim (7th cd.), I, 
619 tT. and the works there cited. 

The Universal Declaration of Human Rights approved by the United Nations 
General Assembly, 10 December 1948, by a vote of 48 to 0, with 8 abstentions, 
may be regarded as an expression of the rights which should be granted to all 
persons, w'hether aliens or nationals, although it is not of itself legally binding 
and fails to provide precise evidence of the content of the legally obligatory 
international standard of treatment for aliens. Cf. U.S. Department of State, 
I.O.C.S., III, 20. 

The ascertainment of the existing content of that standard is a formidable 
task, yet international tribunals do not shrink from applying it to particular 
cases before them. Thus, for example, execution of an alien without trial falls 
below the international standard (Triholet Case, above). Cf. Freeman, op. cit., 
507. International tribunals have similarly founded international responsibility 
upon the wanton killing of aliens by local officials (see, e. g., the Cesarino Case, 
Ralston’s Report, 770; the Youmans dind Kiin^ Cases, below’). Unlawful arrest, 
imprisonment or detention and unduly harsh, oppressive or unjust treatment 
have been the basis of numerous international claims. See the cases reported 
or cited in Moore, International Arbitrations, IV, 3235-3332; Borchard, op. 
cit., 98 ff.; Jackson H. Ralston, The Law and Procedure of International Tri¬ 
bunals, (rev. ed. 1926), sec. 467 and Supplement (1936), sec. 467 a.; and 
Roberts Claim, above. 

In the Chevreau Claim (France-United Kingdom), Reports of International 
Arbitral Awards, II, 1113, the Arbitrator, F. V. N. Bcichmann, summarized 
the law as follows in his award of June 9, 1931 (trans. from 27/4.y./.L, (1933), 
153, 160): 
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The principles involved in the present case which, among others, have been 
applied by dilTcrent international commissions, may be briefly stated as follows: 

(J ) The arbitrary arrest, detention or deportation of a foreigner may give rise 
to a claim in international law. But the claim is not justified if these measures were 
taken in good faith and upon reasonable suspicion, especially if a zone of military 
operations is involved. 

(2) In cases of arrest, suspicions must be verified by a serious inquiry, and the 
arrested person given an opportunity to defend himself against the suspicions di¬ 
rected against him, and particularly to communicate with the consul of his country 
if he requests it. If there is no inquiry, or if it is unnecessarily delayed, or, in gen¬ 
eral, if the detention is unnecessarily prolonged, there is ground for a claim. 

{.^) The detained person must be treated in a manner fitting his station, and 
which conforms to the standard habitually practised among civilized nations. If this 
rule is not observed, there is ground for a claim. 

Holding that, although there was probable cause for the arrest of M. Chevreau 
by the British forces in Persia, his “detention and subsequent deportation to 
India and Egypt • ■ • took place under circumstances which justify a claim in 
international la\v,“ the Arbitrator decided that the United Kingdom must pay 
£2100 to France on behalf of Mme. Chevreau. Id., 175, 182. 

Aside from fundamental rights of life and liberty, the alien must be granted 
certain rights pertaining to his legal personality (e.g., rights of contract, acquisi¬ 
tion of personal pre^perty, marriage and family rights ); rights of access to courts 
and to judicial protection for his person and property. See, further, cases in 
Annual Dii^csis under the rubric “Position of Aliens'’; Borchard, op. cit., 73 ff.; 
Verdross, loc. cit. 353 (T,; Hackworth, III, 552 fif.; Norman MacKcnzie, The 
I.e^al Status of Aliens in Pacific Countries: An International Survey of Law 
and Practice Concerning Immigration, Naturalization and Deportation of Aliens 
and Their Legal Rights and Disabilities (Oxford, 1937); U.N. Yearbooks on 
Human Rights for 1946, 1947, 1948, under rubric “Aliens”; and works cited 
above. On rights granted to aliens with reference to employment and the prac¬ 
tice of learned professions, see Hyde, I, 656 IT.; Hackworth, III, 612 ff.; Milton 
R. Konvitz, The Alien and the Asiatic in American Law (1946), 171-211; 
Cutler, loc. cit., 233 IT.; on taxation of aliens, sec Hyde, 1, 663 IT.; Hackworth, 
III, 575 IT.; on “economic rights” generally, see documents of League of Nations 
Conference on the Treatment of Foreigners, C.I.T.E. 1. 1929. 11. 5 (97 pp.) 
and C.I.T.E. 62. 1930. 11. 5 (573 pp.)- Verdross, loc. cit., 389 IT.; Culler, loc. 
cit.; on exemption of aliens from military service, see Moore, Digest, IV, 50 
IT.; Hackworth, III, 598 ff.; Borchard, op. cit., 64 IT.; Thomas A. Bailey, The 
Policy of the United States Towards the Neutrals, 1917-1918 (1942), 435- 
446; W. W. Fitzhiigh and C. C. Hyde, “The Drafting of Neutral Aliens by the 
United States,” 36 A.J.I.L. (1942), 369-382; Annual Digest, 1943-45, 
Cases Nos. 61, 62; on discriminations based on race or religion, sec Hackworth, 
III, 640 IT.; Hyde, I, 702 ff.; Mackenzie, op. cit.; Milton Konvitz, op. cit. 

Although it is impossible to define with precision the scope and permissible 
limitations of all the rights—civil, economic, public and private—-enjoyed by 
aliens, certain general observations may be made by way of summary: national 
legislation and practice, supplemented by treaties, establish the status of the 
alien in any particular country; the sutficiency of national legislation and prac¬ 
tice on the point of international law is always subject to the test of the inter¬ 
national minimum standard of treatment as determined by diplomatic practice 
and the jurisprudence of international tribunals. 
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Property Rif^hts of Aliens. What does international law require with refer¬ 
ence to the acquisition of property by aliens and the protection of their vested 
rights? 

/. Acquisition. "It is an established principle of international law that every 
Slate has the right to regulate the conditions upon which property within its 
lerriiorv, whether real or personal, shall be held and transmitted." Mr. Gresham, 
Secretary of Slate to Mr. Huxtun, Dec. 20, 1893, Moore, Digest, II, 33. See 
Hyde, I,'650 IT.; Hackworlh, III, 666 tT.: Cutler, loc. cit., 239 fT. Although per¬ 
sonal properly may generally be acquired by aliens, “the Stale may exclude 
foreigners from the acquisition of certain classes of movables such as airplanes 
and ships, as well as impose other restrictions having for their purpose the con- 
.servation of the country's vital economic resources. Furthermore, there is no 
duty incumbent upon any State, regardless of its economic structure, to permit 
aliens to acquire title to real property, although as a matter of fact this right is 
commonly granted either under municipal legislation or in virtue of bilateral 
treaties . . ." Freeman, op. cit., 512. For restrictions upon the acquisition ol 
real property bv aliens, see Uackworth, III, 671-689; Konviiz, op. cit., 148- 
170; Culler, loc. cit.. 242 IT.; Vladimir Gsovski, Soviet Civil Law (1948), I. 
353 ff. 

2. Protection of Vested Rights. Expropriation. The doctrinal coniroversv 
on the question whether international law requires a Stale to respect the validly 
acquired rights of aliens is a.scribed by Freeman, op. cit., 515 to an improper 
statement of the question: attempts are “often made to lay down as a broad 
proposition that a State either does or does not incur responsibility from acts 
violative of a foreigner's vested rights. No such general statement can be made, 
for no such rule exists." Thus the League of Nations Preparatory Commission 
elicited only divergent statements because its questionnaire was incompetently 
phrased: "Does the State become responsible in the following circumstances: 
Fnactincnl of legislation infringing vested rights of foreigners?'" League of 
Nations, Bases of Discussion, 1929. V. 3, pp. 33-37. "The law' of nations," he 
continues, "does not contain any rule denying to States the right to initiate social 
and economic measures designed to serve the common welfare of their subjects, 
and, as a matter of fact, private properly rights are continually being modified 
by every State in the exercise of what might loosely be called its ‘police power.’ 
Consequently, the private rights of aliens may be seriously restrained, modified 
or suppressed by the cflccts of a general law enacted for a necessary purpose 
of this kind;” international law does, however, limit the State's right to deprive 
aliens of their acquired rights "by arbitrary action, whether . . . directed 
against foreigners as such or against the populace as a whole under general 
legislation.” Freeman, op. cit., 516-517. Cf. the Reply of the Swiss Government 
to the League questionnaire cited above, 1929. V. 3, p. 36: “Respect for 
acquired rights is one of the recognized principles of international law. It is 
not, however, an absolute dictum. Certain exceptions are allowed, and it should 
be noted in particular that the enjoyment of acquired rights is only permissible 
within the limits of the national juridical system. When, however, legislation 
affecting acquired rights is contrary to what may be termed the public policy 
of civilized States and infringes the principle of juridical equality (e.g., measures 
directed against foreigners as such), the legislation in question must be re¬ 
garded as a wrongful act involving the responsibility of the State.” 

In many cases the international responsibility of a State has been predicated 
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upon failure to respect vested rights of aliens. See, c.g.. Dr. Jonas Kin^ Case 
(1830-1S55), Marjorie M. Whiteman, Damages in International Law, 11 
(1937), 1387-1391; Moore, Dif^est, VI, 262; Finlay Case (1836-1850), 39 
B. 410; Whiteman, II, 13H6:Sicilian Sulphur Monopoly Case (1836), 

28 B. & F.S.P., 1163-1242; 29 id. 175-204. 1225; 30 id. 11 f-12(); Delcfioa 
Bay Railway Case (MacMurdo Claim) (1900), Moore, International Arbitra¬ 
tions, VJ, 1865-1899; Whiteman, 111, 1694-1703: La Fontaine, Fasicrisie In¬ 
ternationale (1902), 398 IT.; Portui^uese Religious Properties Case ( 1920), 
Reports oj International Arbitral Awards, I, (1948), 7; J. 13. Scott, Hai^ue 
Court Reports, 2d scries (1932), 1; French C laims Aitainst Peru (1921 ), Re¬ 
ports of International Arbitral Awards, I, 215; Scott, op. cii., 31; Norwei,nan 
Ships Claims (1922), Reports of International Arbitral Awards, L 307; 
Italia ft Life Insurance Monopoly Case (1912), Consultation par Fd. Cdlunet 
et al. (Paris, 1912) (see further citations in Borchard, op. cit., 126; Kunz, 
loc. cit., 5). See also opinions of the Permanent Court of International Justice 
in the tipper Silesian Case (1926), Ser. A, No. 7. pp. 21. 22, 33, 42, and 
C'horzcfw Factory C ase (1927), Ser. A, No. 9, pp. 27, 31. and Scr. A. No. 13, 
p. 19, and Oscar Chinn Case (1934), Ser. A/B, No. 63. pp. 87-88. 121-122. 
For discu.ssion of these cases and further citations, see Schwarzenberger. 1 (2d. 
ed.), 86, 99-103; Alexander P. Fachiri, “Expropriation and International 
Lavv,“ 1925 B.Y.LL., 159-171, and “International Law and the Properiv of 
Aliens,'"’ 1929 id. 32-55; Sir John Fischer Williams, “International Law and 
the Property of .Aliens,'"’ 1928 id. 1-30; B. A. Wortley, “F.xpropriation in Inter¬ 
national Law," Transactions, Crotius Society, 1947, Vol. 33, pp. 25-48; John 
P. Bullimiton, “Problems of International Law in the Mexican Constitution of 
1917,'’ 21 A.J.I.L. (1927), 685, 696 fL; Georges Kaeckenbecck, La Protec¬ 
tion internationede des Droits Aceptis, 59 Hague Recueil (1937), 321-419; 
Kaeckenbecck, “The Protection of Vested Rights in International Law," 1936 
B.Y.LL., 1-18; Hyde, I, 710-722; Freeman,‘J;/;. cit., 515-522; Kunz, op. cit., 
3-16 and passim; Whiteman, op. cit., passim; Frederick S. Dunn. “International 
Law and Private Property Rights,’' 28 Columbia L.R. (1928), 166-180. 

The statement of Dunn, loc. cit., 178, that “the instances in which responsi¬ 
bility has been successfully invoked in the past in the protection of vested 
property interests have been confined to cases of particular, rather than gen¬ 
eral. expropriation of property, and that the.se cases have not iinolved a whole¬ 
sale social reform or a general redistribution of property at the expense of the 
existing propertied cla.ss" is reflected in the Mexican arguments in the .Agrarian 
Expropriation controversy above. The statement may be regarded as confirma¬ 
tory, rather than otherwise, of the existing rule of international law expressed 
by the U.S.-Panamanian Commission in the de Sahla Claim (1933) that “it is 
axiomatic that acts of a government in depriving an alien of his property with¬ 
out compensation impose international responsibility." Hunt's Report, 447. 
Cf. citations in U.S. brief, id., 414-421. 

The question, however, arises in its most acute form where, in undertaking 
a program of social or economic reform, a government makes no provision or 
is financially unable to compensate either its own nationals or aliens. In the 
controversy between the United States and Mexico over the expropriation of 
American oil properties by Mexico, both governments professed to accept the 
following principles: “1. Acquired rights may not be impaired by legislation 
retroactive in character or confiscatory in cfTect. 2. Rights of property legally 
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acquired are to be respected and guaranteed in conformity with the recognized 
principles of international law and equity/’ US, For. ReL, 1926, II, 671, Never¬ 
theless, controversy continued as to the retroactive and confiscatory nature of 
Mexican petroleum legislation and the eflect of an inability to compensate with 
reasonable promptitude upon the fulfilment of the obligation. In the event 
Mexico agreed to pay the United States $23, 995. 991, plus interest, over a 
four-year period. See Payment for E.x pro printed Petroleum Properties, Ex¬ 
change of Notes, Sept. 25 and 29, 1943, U.S. Ex. Agr. Series 419. See also 
Kunz, The Me.xican Expropriations (N.Y.U. Contemporary Law Pamphlets, 
1940), 1 ff., 33 IT., 52 If. and the works there cited; F. S. LTunn, The Diplomatic 
Protection of Americans in Mexico (1933), 332-366; Hackworth, III, 661 
ff.; John P. Bullington, “The Land and Petroleum Laws of Mexico,” 22 A.JJ.L. 
(1928), 50-69. 

On the Rumanian-Hungarian dispute over Rumanian agrarian legislation, see 
League of Nations, Official Journal, 1927, 1928; Francis Deak, The Hun^arian- 
Roumanian Land Dispute (1928); La Reforme At^raire Rottmaine en Transyl- 
vanie devant la Justice Internationale (2 vols., Paris, 1928); Kulin v. Rumanian 
State (1927), 7 T.A.M., 138. Cf. Pallavicini v. Czechoslovak State (192^). 
9 T.A.M., 713; Elisabeth Schmidt v, Serb-CroatSlovene State (1929), 9 
T.A.M., 378; and the judgments of the Permanent Court of International Jus¬ 
tice in the Peter Pdzmdny University Case (1933), Ser. A/B, No. 61 and the 
Pajzs, Czdky, Esterhdzy Case (1936), Ser. A/B, No. 68; A. dc La Pradclle, 
Causes Celebres du Droit des Gens: La Reforme A ^raire Tchecoslovaque devant 
la Justice Internationale (1929) and La Reforme You^oslave devant la Justice 
Internationale (1930); Kunz, op. cit., 10; Czechoslovak Agrarian Reform 
(Swiss Subjects) Case (Czechoslovak Supreme Court, 1927), Annual Digest, 
J927^28, Case No. 94. 

III. JURISDICTION OVER ALIENS WITH RESPECT TO CRIME 

The Le Verger Case 

Hackworth, II, 179 

An American citizen disappeared in China in the summer of 1905 under cir¬ 
cumstances pointing to the suspicion that he had been murdered by a French 
citizen, E. H. LeVerger. In response to an inquiry by the brother of the deceased 
as to whether LeVerger might be apprehended and returned to China from 
Algiers for trial, the Department of State said that— 

the United States Government does not exercise jurisdiction over crimes com¬ 
mitted beyond the territorial limits of this country, except a few involving extraor¬ 
dinary elements, in which category the one mentioned by you is not included. It 
is true that this Government exercises extra-territorial criminal jurisdiction in 
China, but such jurisdiction is confined to crimes committed by American citizens. 
Our consular representatives in China can have no authority to try a French citizen 
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charged with crime in that country* even though the victim should happen to be 
an American citizen. 

According to the treaties which most of the European nations have negotiated 
with China* each nation maintains the right to try and punish its own citizens for 
otTenses committed in the C'hinesc Empire. It would seem from this that the crime 
in question is properly within the cognizance of the French consular representative 
in China; but, inasmuch as according to the laws of France a Frenchman may be 
punished by the courts in France for crimes committed outside of that country* it 
does not seem necessary to have l.cVergcr returned to China to be tried by the 
French consular representative; but, if he is located in F-rance, to prosecute him 
there. (Article 5, Code of Criminal Procedure of France. See this article discussed 
by John B. Mi^orc in Foreign Relations, 1887, p. 781.) 

The Acting Secretary of State (Adce) to Mr. J. E. Morley* Sept. 17, 1906* MS. 
Department of State, file 226 16. 


The Cutting Case 

Mfxfco, Bravos District Court* Chihuahua, 1886 

H. Moore, Report on Extraterritorial C rime and The C'nttinf^ Case (1887), 9; 
U.S. For ReL. I<SS7, 761 


ZuHiA, J. In view' of the pre.scnl suit instituted against A. K. Cutting, who 
declares himself to be unmarried, 40 years of age, a native of the state of New 
York, a resident of this town, and editor of the newspaper El Centinela, for 
the olTcnse of defamation: 

In view of the preliminary statement of the accused, the petition of the dis¬ 
trict attorney, the statement made by the complainant, Emigdio Medina (the 
civil party to the suit), the defense of the prisoner's attorney, Jesus E. Islas, 
and all else which appears from the proceedings and was proper to be seen, 
it appears: 

1. That in No. 14 of the newspaper called El Centinela, published in this 
place, under date of the 6th of June last, there appeared a local item in Eng¬ 
lish, in which there was criticised as fraudulent a prospectus published in El 
Paso, Texas, announcing the appearance of a newspaper called Revista Inter- 
nac tonal, 

2. That Emigdio Medina, considering himself alluded to and aggrieved by 
that paragraph, appeared before the second alcalde, acting in turn as criminal 
judge in this town, and asked for a judgment of conciliation against A. K. 
Cutting, as responsible editor of El Centinela. 

3. That the parties being present before the mediating judge, agreed on the 
publication in the same newspaper, El Centinela, of a retraction which was 
written by Medina and corrected by Cutting, the publication to be made four 
times in English, and, if Mr. A. N. Daguerre, an associate editor of the paper, 
would allow it, also in Spanish. 

4. That Cutting, instead of complying with the agreement as stipulated in 
the conciliation, published on the 20ih of the same month of June a retrac- 
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tion only in English in El Ceruinefa, in small type and with material errors 
that rendered it almost unintelligible, and published on the same day a notice 
or communication in the FI Paso Sunday Herald, in which he ralilied and 
enlarged the defamatory statements which were published against Medina, and 
denounced as contemptible the agreement of conciliation which had taken place 
before the second alcalde of this town. 

5. That the plaintilT then appeared and in due form accused Cutting of the 
penal offense of defamation, in conformity with articles 643 and 646, section 
2 of the Penal Code, for which cause the corresponding order of arrest was 
issued. 

6. That on the 22d of the same month the plaintiff enlarged the accusation, 
stating that although the newspaper, the El Paso Sunday Herald, is published 
in l e.\as. Cutting had had circulated a great number in this town and in the 
interior of the Republic, it having been read by more than three persons, for 
which rea.son an order had been issued to seize the copies that were still in the 
office of the said Cutting. 

7. That according to law the preliminary statement of the accused was 
taken, in which he denied the jurisdiction of the court, on the ground that the 
act had been committed in Texas, placing himself under the protection of the 
consul of the United States, and the warrant for his arrest in due form was 
ordered to be issued and communicated to the proper parties. 

8. That, having followed the examination through all its details, the ac¬ 
cused insisted on his former answer, and when notified to appoint a person 
to defend him, as the citizen licentiate, Jose Maria Barajos, had declined to 
serve, he refused to do so. whereupon the citizen, A. N. Daguerre, a partner of 
the said Cutting in the editing of El Centinela, was officially appointed: but, as 
he al.so resigned, the appointment fell upon the citizen, Jesus E. Islas, who con¬ 
ducted the case up to the presentation of his brief of defense. 

9. riiat, in virtue of the opinion of the district attorney that the charge was 
w^ell founded, the suit was duly advertised in the office of the clerk of the court 
for the term provided in article 409, as amended, of the Code of Criminal Pro¬ 
cedure, and that time having elapsed without any exception being hied, the 
parties to the controversy were summoned for the discussion which took place 
on the 5th instant in the form and terms prescribed by the same code, the pro¬ 
ceedings closing with the summons for sentence. 

Considering, therefore, 1. That, in conformity with article 121 of the Code 
of Criminal Procedure, the foundation of the criminal proceeding is the proof 
of the act which the law accounts a penal offense, and that in the present case 
the existence of this fact is fully proved, as it consists of the publication appear¬ 
ing in El Centinela on the 6th of June last, characterizing as fraudulent the 
prospectus which was issued to announce the publication of the Revista Inter- 
nacional. 

2. That although it is true that there was in regard to this matter an act of 
conciliation, which would have satisfied the plaintiff if it had been carried 
out, it is also true that the terms of this act were not complied with, and that, 
for this reason, the responsibility of the penal offense remains the same. 

3. That the proof of the lack of fulfillment of the compromise entered into 
in the judgment of conciliation is actually in the communication published by 
Cutting in the El Paso Sunday Herald, in which he ratified the original assertion 
that Emigdio Medina was a fraud and a swindler, and at the same time in the 
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article published in El Centincla of the same date, leaving out all the capital 
letters and putting the name of Medina in microscopic type in order to make 
the reading of it dillicult. 

4. T hat ratification, according to the dictionary of Escrichc, is the confirma¬ 
tion and sanction of what has been said or done, it is retroactive and by con¬ 
sequence does not constitute an act different from that to which it refers: 
"Ratihabitio retrotrahitur ad initium'' nor docs new responsibility, distinct 
from that which originally existed, cirisc therefrom. 

5. That this being so, the criminal responsibility of Cutting arose from the 
article published in El Centincla, issued in this town, which article was ratified 
in the Texas newspaper, which ratification, however, did not constitute a new 
penal otfense to be punished with a difl'erent penalty from that which was ap¬ 
plicable to the first publication. 

6. '1 hat even on the supposition, not admitted, that the defamation arose 
from the communication published on the 2()th of June in the El Paso Sunday 
Herald, article 186 of the Mexican Penal Code provides that “Penal offenses 
committed in a foreign country by a Mexican against Mexicans or foreigners, 
or by a foreigner again.st Mexicans,” may be punished in the Republic and 
according to its laws, subject to the following conditions: 1. That the accused 
be in the Republic, whether he came voluntarily or has been brought by extra¬ 
dition proceedings; 2. that if the offended party be a foreigner, he shall have 
made proper legal complaint; 3. that the accused shall not have been defini¬ 
tively tried in the country where the offense was committed, or, if tried, that 
he shall not have been acquitted, included in an amnesty, or pardoned; 4. that 
the breach of law of w'hich he is accused shall have the character of a penal 
offense both in the country in which it was committed and in the Republic; 5. 
that by the laws of the Republic the offense shall be subject to a severer penally 
than that of "arresto mayor" —requisites which have been fully met in the pres¬ 
ent case: for Cutting was arrested in the territory of the Republic; there is com¬ 
plaint from a proper legal source—that of Medina, who presented his complaint 
in the form prescribed by law; the accused has not been definitively tried, nor 
acquitted, nor included in an amnesty, nor pardoned in the country in which 
he committed the offense; the penal otfense of which Cutting is accused has 
that character in the country in which it w'as committed and in the Republic, as 
can be seen in the penal code in force in the Stale of Texas, articles 616, 617, 
618, and 619, and in the Penal Code of the Slate of Chihuahua, articles 642 
and 646; and according to this latter article, section 2, the breach of law^ in 
question is subject to a heavier penalty than that of "arresto mayor." 

7. That according to the rule of law, "Judex non de Icf^ihus, sed secundum 
le^es dehet judicare," it docs not belong to the judge who decides to examine 
the principle laid down in said article 186, but to apply it fully, it being the law 
in force in the Slate. 

8. That this general rule has no other limitation than that expressed in article 
126 of the General Constitution, which .says: “This Constitution, the laws of 
the Congress of the Union passed in pursuance thereof, and all the treaties made 
or to be made by the President of the Republic with the approval of the Con¬ 
gress, shall be the supreme law of the whole Union. The judges of each Stale 
shall act according to said Constitution, laws, and treaties, notwithstanding the 
existence of contrary provisions in the constitution or laws of the Slates.” 

9. That the said article 186 of the Penal Code, far from being contrary to 
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the supreme law or to the treaties made by the President of the Republic, has 
for its object, as is seen in the expository part of the same code, page 38, “the 
free operation of the principle on which the right to punish is founded, to wit, 
justice united to utility.” 

10. That even supposing, without conceding it, that the penal offense of 
defamation was committed in the territory of Texas, the circumstance that the 
newspaper, El Paso Sunday Herald, circulated in this town, of which cir¬ 
cumstance Medina complained, and which was the ground of ordering the 
seizure of the copies which might be found in the office of Cutting, in this same 
town, properly constituted the consummation of the crime, conformably to 
article 644 of the Penal Code. 

11. That, according to the amended article 7 of the General Constitution, 
penal offenses committed by means of printing arc to be tried by the competent 
Federal or Slate courts, in conformity with their penal laws. 

12. That the publication by Culling in El Ceniincla, ratified subsequently 
in the El Paso Sunday Herald and in the Evenitu^ Tribune, on file in the case 
attacks the private life of Emigdio Medina by attributing to him the penal of¬ 
fense of fraud and of swindling, and is therefore comprised in the restriction 
placed on the liberty of the press by the said article of the constitution. 

13. That as acts consummated in the territory of the Canton of Bravos, 
State of Chihuahua, are in question, it is incumbent on the judge, whose name 
is hereto subscribed, to pass upon them conformably to the laws in force in 
the said State, especially in view of the fact that the accused resides in this 
town, where he has had his domicil for more than two years, as appears from 
the declarations made on folios 20, 21, and 22 of this ca.se, a statement not 
contradicted by Cutting, who on folio 19 declares that he resides on both sides, 
that is, in Paso del Norte, Mexico, and in El Paso, Texas, without a fixed resi¬ 
dence on either of the two sides. 

14. That to show' this more fully. Cutting expressly recognized the juris¬ 
diction of the authorities of this town by appearing before the second alcalde, 
acting in turn as criminal judge, and answering the demand for conciliation, 
which was made against him by Medina for defamation. 

15. That the responsibility of Cutting is fully proved, since it appears in 
credible documents which have in no wi.se been contradicted by their author; 
and, if any doubt should exist respecting the malicious intent with which the 
first publication was made, it would di.sappcar in view of the subsequent ratifica¬ 
tions made in the El Paso Sunday Herald and in the Evenini^ Tribune, in which 
Cutting expressly .says that Emigdio Medina is a fraud, swindler, coward and 
thief; the requisites specified in article 391 of the Code of Criminal Proceedings 
being thus fully met. 

16. That in order to fix the penalty which ought to be enforced, it must be 
borne in mind that, although the charge imputed to the offended party causes 
him dishonor and serious prejudice, and there are no extenuating circumstances, 
the crime under consideration is of a private character between two editors, in 
W'hich the only aggravating circumstances that exist are those referred to in the 
seventh and eleventh sections of article 44 and articles 656 and 657 section 4 
of the Penal Code, it docs not appear that the other aggravating circumstances 
mentioned by the district attorney are fully proved; for, although it is true 
that the present case has caused great alarm in the community, this is not at- 
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tributable to the penal offense imputed to Cutting, but to the inadequate means 
which have been taken for his defense; this being exactly the case provided 
for in the final part of article 66 of the said code; and finally, 

17. That the person responsible for a penal offense is also responsible for 
its consequences, being likewise bound to make civil indemnity in the terms 
provided in articles 326 and 327 of the Penal Code. 

In view of the foregoing article 646, section 2 and articles 661, 119 and 218, 
of the said code, it is ordered and adjudged as follows: 

First. For the penal offense of defamation committed against the person of 
Emigdio Medina, A. K. Cutting is sentenced to serve a year at hard labor and 
pay a fine of $600, or, in default therefore, endure additional imprisonment of 
a hundred days. 

Second. He is also sentenced to pay the civil indemnity, to be fixed according 
to the provisions of article 313 of the Penal Code. 

Third. Let the defendant be admonished not to repeat the offense for which 
he is sentenced, and advised of the penalties to be incurred in that event. 

Fourth. This sentence shall be published in the manner specified in article 
661 of the said code. 

Fifth. The case shall be sent to the supreme court of justice, for the purposes 
to which the final part of the petition of the district attorney refers, relative to 
the intervention of the American consul in this suit. 

Sixth. Let the interested parties be notified, and the prisoner be advised of 
the length of time he has to appeal from this sentence. 

(El).: After a prolonged diplomatic controversy. Cutting was released by 
decision of the Supreme Court of Chihuahua, August 21,18S6, the Court noting 
that “the offended party, Emigdio Medina, has withdrawn from the action to 
which he had a right" and that his withdrawal “is conceived to have had for its 
principal object the quieting of the alarm consequent upon his complaint." 
Moore’s Report, cited, 15-16 (translation of decision). For the diplomatic 
correspondence, see IJ.S. For. ReL, hSS6, 691-708; id., 18S7, 751-867; id., 
IHH8, 1113-1136, 1189-1190. 

Compare In re Gonzalez, Annual Di^e.st, 1931-32, Case No. 79 and notes; 
The Crown v. Yerizano, id., 1925-26, Case No. 105; Gamboa v. The State, 
(1923) 94 Tex. Cr. R. 451.) 

(See The Lotus Case, above, p. 3.] 


Editor’s Non:: Jurisdiction over Aliens with Respect to Crime. The Har¬ 
vard Research Draft Convention on Jurisdiction with Respect to Crime ( 1935) 
states (p. 445): “An analysis of modern national codes of penal law and penal 
procedure, checked against the conclusions of reliable wTiters and the resolu¬ 
tions of international conferences or learned societies, and supplemented by 
some exploration of the jurisprudence of national courts, discloses five general 
principles upon w hich a more or less extensive penal jurisdiction is claimed by 
States at the present time. These five general principles are: (1) the territorial 
principle, determining jurisdiction by reference to the place where the offense 
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is committed; (2) the nationality principle, determining jurisdiction by refer¬ 
ence to the nationality or national character of the person committing the of¬ 
fence; (3) the protective principle, determining jurisdiction by reference to the 
national interest injured by the oO'ence; (4) the universality principle, determin¬ 
ing jurisdiction by reference to the custody of the person committing the of¬ 
fence: and (5) the passive personality principle, determining jurisdiction by 
reference to the nationality or national character of the person injured by the 
offence. Of these five principles, the first is everywhere regarded as of primary 
importance and of fundamental character. The second is universally accepted, 
though there arc striking dilTerences in the e.xtent to which it is used in the 
different national systems. The third is claimed by most States, regarded with 
misgivings in a few, and generally ranked as the basis of an auxiliary compe¬ 
tence. The fourth is widely though by no means universally accepted as the 
basis of an auxiliary competence, except for the offence of piracy, with respect 
to which it is the generally recognized principle of jurisdiction. The fifth, as¬ 
serted in some form by a considerable number of States and contested by others, 
is admittedly auxiliary in character and is probably not essential . . Sec 
also Maurice Travers, Le Droit Penal International, Vol. I (1920) p. 73 and 
paw/m; Charles Rousseau, **L'Amena^ement ties Competences en Droit Inter- 
national,'' 37 R.G.D.I.P. (1930), 420-460; John Bassett Moore, Report on 
Extraterritorial Crime and the Cutting Case ( 1887) 22 ff.; same, M(')ore, Digest, 
II, 243 ff.; Joseph H. Beale, “The Jurisdiction of a Sovereign State," 3(^ Har¬ 
vard L.R, (1923), 241-262; and above, pp. 309 ff., under Jurisdiction over 
the National Domain, 

The universally recognized principle of territorial jurisdiction is phrased by 
the Harvard Research as follows: *'Art. 3. A State has jurisdiction with respect 
to any crime committed in whole or in part within its territory. This jurisdiction 
extends to (a) any participation outside its territory in a crime committed in 
whole or in part within its territory; and (b) any attempt outside its territory 
to commit a crime in whole or in part within its territory." Sec Comment, loc. 
cit., 480-508. The word “jurisdiction" refers here to the competence of a State 
under international Kw. Id., 467-468. The territorial principle of jurisdiction 
is given both subjective and objective applications and applies to aliens as well 
as to nationals. “In the first place, national legislation and jurisprudence have 
developed the so-called subjective territorial principle which establishes the 
jurisdiction of the State to prosecute and punish for crime commenced within 
the State but completed or consummated abroad. . . . States are competent 
internationally to apply an unqualified subjective tc.st." /^/., 484, 487. See The 
Tennyson (1917), in which the Supreme Federal Tribunal of Brazil asserted 
penal jurisdiction over persons presumably resident in Brazil for an explosion 
on a British vessel on the high seas, the infernal machine having been placed on 
board in a Brazilian port, 45 J.D.J, (1918) 739; Naokawa v. Chiian, Annual 
Digest, 1925-26, Case No. 104. “In the second place, national legislation 
and jurisprudence have developed the so-called objective territorial principle 
which establishes the jurisdiction of the State to prosecute and punish for crime 
commenced without the State but consummated within its territory. Moore says: 
The principle that a man who outside of a country wilfully puts in motion a 
force to take effect in it is answerable at the place where the evil is done, is 
recognized in the criminal jurisprudence of all countries.’ (Report on Extra- 
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territorial Crime and the Cutting Case, 1887, p. 23/’ Harvard Research, loc. 
cit., 487-488. See The Lotus Case, above; The Grace and Ruby, above; County 
Council of Terrnanafih v. Farrendon (1923), Annual Digest, J923-24, Case 
No. 55; State v. Nahoum, (1931) 172 La. 83, Annual Digest, 1931-32, Case 
No. 68; U,S. v. Archer, (1943) 51 F. Supp. 708, Annual Di}*est, 1943-A5, 
Case No. 18; Ford v. U.S„ (1927) 273 U.S. 593; Rex v. Godfrey [1923] 1 
K.B. 24, Annual Dii^est, 1919-22, Case No. 190; and cases cited by Harvard 
Research, loc. cit., 487 IT. 

Judge Ziibia's decision in the Cutting Case justified Mexican jurisdiction on 
the grounds (1) that the publication of defamatory statements in Texas by 
Cutting, after he had agreed before a Mexican judge to retract his original libel, 
was merged into the original penal offence committed in Mexico and, therefore, 
Mexico had jurisdiction under the territorial theory; or, alternatively, (2) even 
suppi>sing that the penal offence of defamation was committed in Texas, its 
effects were felt in Mexico, thus giving Mexico jurisdiction under the objective 
territorial theory. However, the argument of Judge Zubia that, even if the 
offence was committed exclusively in the United States, Mexico w'ould have 
jurisdiction under the "passive personality'' theory because the person injured 
was a Mexican, was vigorously challenged in the diplomatic protests of the 
United Slates Ciovernment. See J. B. Moore, Report on Extraterritorial Crime 
and the Cutting Case. The passive personality theory, although asserted in the 
legislation of some twenty-five vStates in 1935 (see Harvard Research, loc. cit., 
578) has less theoretical justification and has been more vigorously contested, 
as in violation of international law, than any other basis of State jurisdiction. 
fd., 579. Professor Brierly has observed that “it is essential to the very notion 
of a crime that the act should be a contravention of some law to which the ac¬ 
cused is subject, and the suggestion that every individual is or may be made 
subject to the laws of every Slate at all times and in all places is intoler¬ 
able . . 44 L.Q.R. (1928 ) 154, 161. See dissenting opinion of J udge Moore 

in the Lotus Case, F.C.LJ., Ser. A, No. 10. 

On the other hand, the protective principle of jurisdiction over aliens in 
the territory for acts committed by them in foreign territory commands strong 
support in theory and the practice of Slates. “With but few exceptions, national 
penal codes contain provisions which are based upon the conception that States 
are competent to legislate for the protection of their security and credit against 
injurious acts even though such acts are committed by aliens upon foreign ter¬ 
ritory. The basis of such jurisdiction is the nature of the interest injured rather 
than the place of the act or the nationality of the offender. With the exception 
of the jurisdiction universally recognized over nationals abroad and over 
pirates, . . . legislation enacted in reliance upon the protective principle con¬ 
stitutes the most common extension of penal jurisdiction to offences committed 
abroad. Protective legislation applicable to aliens for acts committed in foreign 
territory . . . antedates the establishment of modern national vStates and the 
formulation of the modern theory of penal competence.” Harvard Research, 
loc. cit., 543. Sec Donnedieu de Vabres, Les Principes Modernes du Droit Penal 
International (1928), 86; W. E. Beckett, “The E.xcrcise of Criminal Jurisdic¬ 
tion over Foreigners,” 1925 B.Y.LL,, 44-60; Maurice Bourquin, Crimes et 
Delits contre la Surete des Etats Strangers, 16 Hague Recueil (1929), 117, 
163 ff.; Brieriy-de Visschcr Report on Criminal Competence of States in 
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Respect of Offences Committed Outside Their Territory, League Doc. 1926. 
V. 7. 

“The Slates assuming penal competence upon the protective principle in¬ 
clude practically all States other than the United States and Great Britain.” 
Harvard Research, loc. cit., 546. However, various United States statutes and 
judicial decisions appear to be based upon the protective theory of penal com¬ 
petence. For example, Section 3 (a) of the Anti-Smuggling Act of August 5, 
1935, provides for the seizure within U.S. customs waters and the forfeiture 
in certain circumstances of foreign vessels constructed or fitted out anywhere 
for the purpose of defrauding U.S. revenue laws. 49 Stat. 518, 19 U.S.C.A., 
§ 1703. Cf. Hyde, I, 791. Sec also cases in which aliens committing perjury 
abroad before United States oflicials have been regarded as subject to United 
Stales criminal jurisdiction if later found in the United States; U.S. ex rcl. Mujka 
V. Palmer, (1933) 67 F. 2d 146; U.S. v. Archer, (1943) 51 F. Supp. 708; 
Harvard Research, loc. cit., 544 IT. 

In Joyce v. Director of Public Prosecutions, [1946] A.C. 347 {cf. 40 A.J.I.L. 
(1946), 663), the House of Lords afiirnicd the conviction of William Joyce, an 
American citizen, of high treason against Great Britain on the basis of his broad¬ 
casting activities under the name of “Lord Haw-Haw” in Germany during the 
Second World War. Since the broadcasts, although originating in Germany, 
were directed at and consummated in England, the court might, consistently 
with international law, have stressed cither the objective territorial theory or 
the protective theory of jurisdiction. Because, however, of the reluctance of 
British courts to assume criminal jurisdiction over aliens present at the time 
of the trial for acts committed abroad, and because of the special nature of the 
crime charged, the court preferred to base its decision upon the relationship 
of allegiance to protection; Joyce, having resided many years in England owed 
a temporary allegiance to the Crown even as a resident alien; moreover, he had 
fraudulently obtained a British passport which enabled him to reach Germany 
where, after the outbreak of the war, he adhered to “the King's enemies”; by 
applying for the continued protection of the Crown through the passport, he 
could be regarded as having continued to owe allegiance and therefore to be 
subject to the charge of treason, Cf. H. Lautcrpacht, “Allegiance, Diplomatic 
Protection and Criminal Jurisdiction over Aliens,” 9 Cambridge L.J. (1947), 
330-348. 

The justification for the protective principle of jurisdiction lies in “the in¬ 
adequacy of most national legislation punishing offences committed within the 
territory against the security, integrity and independence of foreign States.” 
Harvard Research, 552. The Harvard Research drafts its article on the protec¬ 
tive principle as follows: *'Art. 7. A State has jurisdiction with respect to any 
crime committed outside its territory by an alien against the security, territorial 
integrity or political independence of that Stale, provided that the act or omis¬ 
sion which constitutes the crime was not committed in exercise of a liberty 
guaranteed the alien by the law of the place where it was committed.” See Com¬ 
ment, pp. 543-561. See, on the special problem of counterfeiting, id. 561-563; 
U.S. V. Ariona, (1887) 120 U.S. 479; Convention on the Suppression of Coun¬ 
terfeiting Currency, opened for signature at Geneva, April 20, 1929, Hudson, 
International Legislation, IV, 2692. 

Article 12 of the Harvard Research Draft provides: “In exercising jurisdic¬ 
tion under this Convention, no Stale shall prosecute an alien who has not been 
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taken into custody by its authorities, prevent communication between an alien 
held for prosecution or punishment and the diplomatic or consular officers of 
the State of which he is a national, subject an alien held for prosecution or 
punishment to other than just and humane treatment, prosecute an alien other¬ 
wise than by fair trial before an impartial tribunal and without unreasonable 
delay, inflict upon an alien any excessive or cruel or unusual punishment, or 
subject an alien to unfair discrimination.” These procedural limitations, as the 
Comment observes, lo(\ at., 597-602, “are a part of the procedural minima 
which international law requires of all States.” 

Apprehension in Violation of International Law, “It is everywhere agreed 
. . . that‘recourse to measures in violation of international law or international 
convention’ in obtaining custody of a person charged with crime entails an 
international responsibility w hich must be discharged by the release or restora¬ 
tion of the person taken, indemnification of the injured State, or otherwise. It 
is not everyw'herc agreed that there may be no prosecution or punishment in 
reliance upon custody thus obtained ‘without first obtaining the consent of the 
State or States whose rights have been violated by such measures.’ ” Harvard 
Research, loc. cit., 62,'^-624. Compare the Savarkar Case (1911), J. B. Scott, 
The Hat^ue Court Reports (1916), 215;Ker\. Illinois. (1886) 119 U.S. 436; 
The Ship Richmond. (1815 ) 9 Crunch 102; Dominguez, v. The State. (1921) 
90 Tex. Cr. 92; Collier v. Vaccaro. (1931) 51 F. 2d 17; Lx parte Lopez. 
(1934) 6 F. Supp. 342; US, v. Ferris. (1927) 19 F. 2d 925; Cook v. VS,. 
above; V,S. v. Insitll. (1934) 8 F. Supp. 310; US. v. Unverza^t. (1924) 299 
Fed. ]0[5; In re Jolis. Annual Dit^est, 1933-34. Cusq No. 77, with bibliographi¬ 
cal Note; Hackw'orth, I, 624-628. 

See Comment, Harvard Research, loc, cit., 623-632; Edwin D. Dickinson, 
“Jurisdiction Following Seizure or Arrest in Violation of International Law,” 
28 A.J.I,L. (1934), 231-245. vSee also the cases of irregular recovery of per¬ 
sons claimed for extradition, Hackworth, IV, 224-228; Hyde. 11, 1031-1032; 
Moore, Digest. IV, 328-332. 

Crimes Against the Law of Nations, It has sometimes been suggested that 
where general multipartite conventions “provide for cooperation in the con¬ 
trol or suppression of certain acts or omissions which are of concern to the en¬ 
tire world, such as the slave trade, the traffic in narcotics, counterfeiting, injury 
to submarine cables, the white slave trade, the traffic in obscene publications, 
the illegal trade in arms or intoxicating liquor, and the like, . . . offences 
which have been made the object of such cooperative effort should be assim¬ 
ilated to piracy and denounced as delicta juris (gentium.'* Harvard Research, 
loc, cit,. 476. Although the penal codes of some States authorize the punish¬ 
ment under their law of nationals or foreigners present in the territory who, in 
foreign territory, have committed offences against international conventions by 
which such States arc bound, international conventions do not often provide 
that any High Contracting Party may punish for the offences stipulated any 
persons except its own nationals. Sec citations to international conventions and 
national penal codes, id.. 476 IT., 569 ff. Cf. Pella, Offences Against Peace and 
Security, A/CN. 4/39 (1950). On War Crimes, cf. below, p. 1017. 

By Article I of the Convention on the Prevention and Punishment of the 
Crime of Genocide approved by the United Nations General Assembly on 
December 9, 1948, by Resolution 260 (III), U.N. Doc. A/810, p. 174, and 
which entered into force on Jan. 12, 1951, “the Contracting Parties confirm that 
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genocide, whether committed in time of peace or in time of war, is a crime 
under international law which they undertake to prevent and to punish." By 
Article II, genocide is defined as follows: 

In the present Convention, genocide means any of the following acts committed 
with intent to destroy, in whole or in part, a national, ethnical, racial or religious 
group, as such: 

(a) Killing members of the group: 

(b) Causing serious bodilv or mental harm to members of the group: 

(c) Deliberatelv inllicting on the group conditions of life calculated to bring 
about its physical destruction in whole or in part: 

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group. 

Article IV provides that ‘"persons committing genocide . . . shall be pun¬ 
ished, whether they arc constitutionally responsible rulers, public olficials or 
private individuals"; and Article V obligates Parties "‘to enact, in accordance 
with their respective Constitutions, the necessary legislation to give eflect to 
the provisions'’ of the Convention. By Article VI, ‘‘persons charged with geno¬ 
cide . . . shall be tried by a competent tribunal of the Stale in the territory 
of which the act was committed, or by such international penal tribunal as 
may have jurisdiction with respect to those Contracting Parties which shall 
have accepted its jurisdiction'’; and Article VTI stipulates that genocide shall 
not be considered a political crime for the purpose of avoiding extradition in 
accordance with laws and treaties in force. See further Raphael Lcmkin, “Geno¬ 
cide as a Crime under International Law,” 41 A.JJ.L, (1947), 145-151, and 
United Nations documentation on the subject. 

IV. EXTRADITION 

Factor v. Laubenheimer, U. S, Marshal, et ah 

United States, Supreme Court, 1933 


290 U.S. 276 


Mr. Justice Stone delivered the opinion of the court. 

On complaint of the British Consul, a United States Commissioner for the 
Northern District of Illinois issued his w^arrant to hold petitioner in custody 
for extradition to England, under Article X of the Webster-Ashburlon Treaty 
of 1842 (1 Malloy's Treaties, 650, 655; as supplemented by the Blainc- 
Pauncefote Convention of 1889 (1 Malloy’s Treaties, 740) and certified the 
evidence in the proceeding before him to the Secretary of State under the pro¬ 
visions of § 651, Tit. 18, U.S,C,A. The application for extradition was based 
on a charge that petitioner, at London, had “received from Broadstreet Press 
Limited” certain sums of money, “knowing the same to have been fradulently 
obtained.” Upon application by the petitioner for writ of habeas corpus, and 
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certiorari in its aid, the District Court for Northern Illinois, ordered him re¬ 
leased from custody on the ground that the act charged was not embraced 
within the applicable treaties because not an offense under the laws of Illi¬ 
nois, the state in which he was apprehended and held. On appeal the Court 
of Appeals for the Seventh Circuit reversed the judgment of the District Court, 
61 F. (2d) 626, on the ground that the offense was a crime in Illinois, as had 
been declared in Kelly v. Griffin, 241 U.S. 6. This court granted certiorari, 
2S9 U.S. 713, on a petition w'hich presented as ground for the reversal of the 
judgment below that under the Treaty of 1842 and Convention of 1889, extra¬ 
dition may not be had unless the offense charged is a crime under the law of 
the state where the fugitive is found, and that ‘'receiving money, knowing the 
same to have been fraudulently obtained/’ the crime with which the petitioner 
was charged, is not an offense under the laws of Illinois. 

In support of this contention, petitioner asserts that it is a general principle 
of international law that an offense for which extradition may be had must 
be a crime both in the demanding country and in the place where the fugitive 
is found, and that the applicable treaty provisions, interpreted in the light of 
that principle, exclude any right of either country to demand the extradition of 
a fugitive unless the offense w ith which he is charged is a crime in the particular 
place of asylum. See Wright v. Henkel, 190 U.S. 40, 61. But the principles of 
international law recognize no right to extradition apart from treaty. While a 
government may, if agreeable to its own constilution and laws, voluntarily 
exercise the power to surrender a fugitive from justice to the country from 
which he has fled, and it has been said that it is under a moral duty to do so 
(see 1 Moore, F.xtracHtion, § 14; Clarke. Extradition, 4th ed., 14). the lecal 
right to demand his extradition and the correlative duty to surrender him to 
the demanding country exist only when created by treaty. Sec United States 
V. Ranscher, 119 U.S. 407, 411, 412; Holmes v. ,fennisi>n, 14 Pet. 540, 569, 
582; United States v. Davis, 2 Sumner 482; Case of Jose Ferreira dos Santos, 
2 Brock. 493; Commonwealth ex rel. Short v. Deacon, 10 S. & R. 1 25; 1 Moore, 
Extradition, SS 9-13; r/. Matter of Washburn, 4 ,lohns. Ch. 105, 107; 1 Kent, 
Com. 37. To determine the nature and extent of the right we must look to the 
treaty which created it. The cjucstion presented here, therefore, is one of the 
construction of the provisions of the applicable treaties in accordance with the 
principles governing the interpretation of international agreements. 

The extradition provisions of the treaty w'ith Great Britain of 1842 are 
embodied in Article X, which provides that each country "shall . . . deliver 
up to justice all persons who, being charged with'’ any of seven named crimes 
"committed within the jurisdiction of cither, shall seek an asylum or shall be 
found within the territories of the other.” The crime charged here is not one 
of those specified in Article X and is therefore not an offense w'ilh respect to 
w'hich extradition may be demanded, unless made so by the provisions of the 
supplemental convention of 1889. That convention recites that it is desired 
by the high contracting parties that the provisions of Article X of the earlier 
treaty .should "embrace certain crimes not therein specified.” and agrees by 
Article I that the provisions of Article X of the earlier treaty shall be made 
applicable to an added schedule of crimes specified in ten numbered classes 
of offenses and one unnumbered cla.ss. In the case of certain olTen.ses, those 
enumerated in the classes numbered 4 and 10, and in the unnumbered class. 
Article X applies only if they are, in the former case, "made criminal” and. 
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in the latter, “punishable,” “by the laws of both countries.” No such limita¬ 
tion is expressed with respect to the crimes enumerated in the other eight 
classes, one of which, the third, includes the crime with which the petitioner 
is charged. Thus, like Article X of the earlier treaty. Article 1 specifies by 
name those offenses upon accusation of which the fugitive is to be surren¬ 
dered and it extends to them the obligation of the earlier treaty. But Article 
1, unlike Article X, singles out for exceptional treatment certain of the offenses 
named, which in terms arc brought within the obligation of the treaty only if 
they are made criminal by the laws of both countries. 

Notwithstanding this distinction, appearing on the face of the convention, 
petitioner insists that in no case does it require extradition of a fugitive who has 
sought asylum in the United States unless the criminal act with which he is 
charged abroad is similarly defined as a crime by the laws of the particular 
state, district or territory of the United Slates in which he is found. The only 
language in the two treaties said to support this contention is the proviso in 
Article X of the Treaty of 1842, following the engagement to surrender fugi¬ 
tives charged with specified offenses, which reads as follows; 

Provided, that this shall only be done upon such evidence of criminality as, ac¬ 
cording to the laws of the place where the fugitive or person so charged shall be 
found, would justify his apprehension and commitment tor trial if the crime or offence 
had there been committed; , . . 

It cannot be said that these words give any clear indication that a fugitive 
charged with acts constituting a crime named in the treaty is not to be sub¬ 
ject to extradition unless those acts arc also defined as criminal by the laws 
of the state in which he is apprehended. The proviso would appear more natu¬ 
rally to refer to the procedure to be followed in the country of the asylum 
in asserting and making effective the obligation of the treaty and particularly 
to the quantum of proof—the “evidence’'—w hich is to be required at the place 
of asylum to establish the fact that the fugitive has committed the treaty offense 
within the jurisdiction of the demanding country. 

When the treaty was adopted there was no statutory provision of the United 
States regulating the procedure to be followed in securing extradition of the 
fugitive, and the necessary procedure w'as provided in the treaty itself. By the 
proviso, the observance of the laws of the place of refuge is exacted in appre¬ 
hending and detaining the fugitive. See Benson v. McMahon, 127 U.S. 457; 
In re Metzger, 17 Fed. Cas. 232. It prescribes a method of procedure, in con¬ 
formity with local law, by which compliance with the obligation of the treaty 
may be exacted at the place of refuge; and sets up a standard by which to meas¬ 
ure the amount of the proof of the offense charged which the treaty requires 
as prerequisite to extradition. The standard thus adopted is that which under 
the local law would determine the sufficiency of the evidence to justify the 
apprehension and commitment “if the crime or offense had there been com¬ 
mitted.” 

Were Article X intended to have the added meaning insisted upon by peti¬ 
tioner, that there should be no extradition unless the act charged is one made 
criminal by the laws of the place of refuge, that meaning would naturally have 
been expressed in connection with the enumeration of treaty offenses, rather 
than in the proviso which, in its whole scope, deals with procedure. That no 
such meaning can fairly be attributed to the proviso becomes evident when 
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Article X is read, as for present purposes it must be, with the supplementary 
provisions of the Convention of 1889. 

The draftsmen of the latter document obviously treated the proviso as deal¬ 
ing with procedure alone, since they look care to provide in Article I that 
fugitives should be subject to extradition for certain offenses, only if they were 
defined as criminal by the laws of both countries, but omitted any such pro¬ 
vision with respect to all the others enumerated, including the crime of “re¬ 
ceiving," with which petitioner is charged. This was an unnecessary precau¬ 
tion and one not consistently taken if the proviso already precluded extra¬ 
dition when the offense charged is not also criminal in the particular place 
of asylum. A less strained and entirely consistent construction is that urged by 
respondent, that the specification of the crime of “receiving," as a treaty offense, 
without qualification, evidenced an intention to dispense with the restriction 
applied to other treaty offenses, that they must be crimes “by the laws of both 
countries." 

In choosing between conflicting interpretations of a treaty obligation, a 
narrow' and restricted construction is to be avoided as not consonant with the 
principles deemed controlling in the interpretation of international agreements. 
Considerations which should govern the diplomatic relations between nations, 
and the good faith of treaties, as well, require that their obligations should be 
liberally construed so as to effect the apparent intention of the parties to secure 
equality and reciprocity between them. For that reason if a treaty fairly admits 
of two constructions, one restricting the rights which may be claimed under it, 
and the other enlarging it, the more liberal construction is to be preferred. 
Jordan v. Tasliiro. 278 IJ.S. 123, 127; Geojroy v. Ri^ys, 133 U.S. 258, 271; 
In re Ross, 140 U.S. 453, 475; Tucker v. Alexandroj), 183 U.S. 424, 437; 
Asakura v. Seattle, 265, U.S. 332. Unless these principles, consistently recog¬ 
nized and applied by this court, are now' to be discarded, their application here 
leads inescapably to the conclusion that the treaties, presently involved, on 
their face require the extradition of the petitioner, even though the act with 
which he is charged would not be a crime if committed in Illinois. 

In ascertaining the meaning of a treaty we may look be\ond its written 
w'ords to the negotiations and diplomatic correspondence of the contracting 
parties relating to the subject matter, and to their own practical construction 
of it. Nielsen v. Johnson, 279 U.S. 47, 52; In re Ross, supra, 467; United States 
v. Texas, 162 U.S. 1, 23; Kinkead v. United States. 150 U.S. 483. 486; Terrace 
V. Thompson, 263 U.S. 197, 223. And in resolving doubts the construction of 
a treaty by the political department of the government, while not conclusive 
upon courts called upon to construe it, is nevertheless of weight. Nielsen v. 
Johnson, supra, 52; Charlton v. Kelly, 229 U.S. 447, 468. But the exhaustive 
search, by counsel, through available diplomatic records and correspondence, 
in response to the invitation of the court in its order for reargument of this cause, 
has disclosed nothing in diplomatic history which would afford a basis for any 
different conclusion. 

Within two years of the proclamation of the Treaty of 1842, our State 
Department had occasion to construe the provisions of Article X, now under 
consideration, and to take a definite position as to their scope and meaning. 
Certain fugitive slaves, charged with robbery and murder by indictment of the 
grand jury for the District of Florida, had fled to Napan in the Bahama Islands. 
Requisition was made in due course for their extradition, and the Governor 
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of the Bahamas, in conformity to the local procedure, issued his requisition for 
the fugitives to the Chief Justice of the colony. The court over which he 
presided refused to order the extradition of the fugitives and directed their 
discharge on the grounds that the indictment was not of itself sunicient evidence 
of the commission of the olTense and that the olfense charged, apparently 
committed by the slaves in elTecting their escape, although criminal in Florida, 
did not appear to be so under British law. 

From the ensuing diplomatic correspondence it clearly appears that this 
government then asserted that the Treaty of 1842 obligated both parties to 
surrender fugitives duly charged with any of the offenses specified in Article X 
without regard to the criminal quality of the fugitive’s acts under the law 
of the place of asylum. This contention was supported by full and cogent 
argument in the course of which it was specifically pointed out that the proviso 
of Article X relates to procedure to be followed in asserting rights under the 
treaty and is not a limitation upon the definition of the offenses with respect 
to which extradition might be demanded. 

The political department of the government, before the negotiation of the 
Convention of 1889, had thus clearlv and emphatically taken the position that 
the correct construction of Article X is that for which respondent contends 
here, a construction which, as already indicated, is supported and coniirmed 
by the provisiems of the Convention of 1889. Our government does not ap¬ 
pear to have receded from that position, and w hile the British Government has 
never definitely yielded to it, except in so far as the arguments addressed 
to us in behalf of the respondent may be taken to have that effect, that fact 
or even the failure of Great Britain to comply with the obligations of the 
treaty would not be ground for refusal by this government to honor them or 
by this court to apply them. Until a treaty has been denounced, it is the duty 
of both the government and the courts to sanction the performance of the 
obligations reciprocal to the rights which the treaty declares and the govern¬ 
ment asserts even though the other party to it holds to a different view^ of its 
meaning. Charhon v. Kelly, supra, All, 473. The diplomatic history of the 
treaty provisions thus lends support to the construction which wc think should 
be replaced upon them when read without extraneous aid, but with that 
liberality demanded generally in the interpretation of international obligations. 

Other considerations peculiarly applicable to treaties for extradition, and 
to these treaties in particular, fortify this conclusion. l‘he surrender of a fu¬ 
gitive, duly charged in the country from which he has tied with a non-political 
offense and one generally recognized as criminal at the place of a.sylum, in¬ 
volves no impairment of any legitimate public or private interest. The obli¬ 
gation to do what some nations have done voluntarily, in the intere.st of 
justice and friendly international relationships, see 1 Moore, Extradition, g 40, 
should be construed more liberally than a criminal statute or the technical 
requirements of criminal procedure. Grin v. Shine, 187 U.S. 181, 184; Yordi 
V. Nolle, 215 U.S. 227, 230. All of the offenses named in the two treaties are 
not only denominated crimes by the treaties themselves, but they are recog¬ 
nized as such by the jurisprudence of both countries. Even that with which 
petitioner is charged is a crime under the law of many states, if not in Illinois, 
punishable either as the crime of receiving money obtained fraudulently or 
by false pretenses, or as larceny. See United States v. Mulligan, 50 F. (2d) 
687. Compare Kelly v. Griffin, supra, p. 15. It has been the policy of our own 
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government, as of others, in entering into extradition treaties, to name as 
treaty ollenscs only those generally recognized as criminal by the laws in force 
within its own territory. But that policy, when carried into effect by treaty 
designation of olTenscs with respect to which extradition is to be granted, 
affords no adequate basis for declining to construe the treaty in accordance 
with its language, or for saying that its obligation, in the absence of some 
express requirement, is conditioned on the criminality of the offense charged 
according to the laws of the particular place of asylum. Once the contracting 
parties are satisfied that an identified offense is generally recognized as crim¬ 
inal in both countries there is no occasion for stipulating that extradition shall 
fail merely because the fugitive may succeed in finding, in the country of 
refuge, some state, territory or district in which the olfense charged is not 
punishable. No reason is suggested or apparent why the solemn and uncondi¬ 
tional engagement to surrender a fugitive charged wdth the named olfense of 
which petitioner is accused should admit of any inquiry as to the criminal 
quality of the act charged at the place of asylum beyond that necessary to 
make certain that the olfense charged is one named in the treaty. See Collins v. 
Loisvl, 259 U.S. 309, 317; Chin v. Shine, supra, 188. 

It is of stune significance also that the construction which petitioner urges 
W'ould restrict the reciprocal operation of the treaty. Under that construction 
the right to extradition from the United States may vary with the state or terri¬ 
tory where the fugitive is found although extradition may be had from Great 
Britain with respect to all the offenses named in the treaty. While under the 
laws of Great Britain extradition treaties are not self-executing, and effect must 
be given to them by an act of Parliament designating the crimes, upon charge 
of which extradition from (ircat Britain and its dependencies may be had, all 
the olTeiises named in the two treaties have been so designated by acts of 
Parliament of 1870, 33 and 34 Victoria, c. 52, as amended by Act of 1873, 36 
and 37 Victoria, c. 60. 

The District Court for Southern New York, decided, in 1847, that the 
proviso in the Extradition Treaty with France of November 9, 1843, like that 
in Article X, did not require that the treaty olfense charged to have been 
committed in France should also be a crime in New York, the place of asylum. 
In re Metzger, supra, 'Fhe precise question now' before us seems not to have 
been decided in any other case’and in no case in this court has extradition been 
denied because the offense charged was not also criminal by the law's of the 
place of refuge. In Wright v. Henkel, supra, the offense charged, fraud by a 
director of a company, was. by paragraph 4 of Article I of the Convention of 
1889, a treaty olfense only if made criminal by the laws of both countries. In 
Collins v. Loisel, supra, and in Kelly v. (SrifUn, supra, the question was whether 
the crime charged was a treaty offense. The court so held and the right to 
extradition was"sustained. The offense charged was said to be a crime in both 
countries, and it seems to have been assumed without discussion, and not 
questioned, that its criminality at the place of asylum was necessary to extra¬ 
dition. Sec also Bingham v. Bradley, 241 U.S. 511, 518. That assumption is 
shown here to have been unfounded. 

The petitioner also objects that the Dawes-Simon Extradition Treaty with 
Great Britain of 1932, 47 Stat. 2122, is now in force; that it does not name as 
a treaty offense the receiving of money, knowing it to have been fraudulently 
obtained, the crime with which petitioner is charged, and, that by abrogating 
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the earlier extradition treaties between the two countries it has abated the 
proceeding and that for the extradition of the petitioner which was brought 
while the Treaty of 1842 and the Convention of 1889 were in force. 

The ratifications of the Dawes-Simon Treaty were announced by presi¬ 
dential proclamation of August 9, 1932, which declared that the treaty was 
made public to the end that “every article and clause thereof may be observed 
and fulfilled w'ith good faith” by the United States and its citizens. Article 18 
provides that: “The present treaty shall come into force in ten days after its 
publication in conformity with the forms prescribed by the high contracting 
parties.” Under the applicable provisions of the British Extradition Act of 
1870, 33 and 34 Victoria, c. 52, as amended by the Act of 1873, 36 and 37 
Victoria, c. 60, extradition treaties arc carried into effect and given the force 
of law in Great Britain by publication of an Order-in-Council embodying the 
terms of the treaty, and directing that the Extradition Act shall apply with 
respect to the foreign state which has entered into the treaty. As appears from 
the record, and as is conceded, no Order-in-Council has been promulgated 
with respect to this treaty, and the State Department appears not to have recog¬ 
nized it as in force in either country. See Doe v. Braden, 16 How . 635, 656. 

We find it unnecessary to determine whether or not the treaty, as suggested 
on the argument, is now in force, and binding on the United Slates, although 
not binding on Great Britain until proclaimed by an Order-in-Council. For 
if we were to arrive at that conclusion, we could not say that its obligation w'ould 
not extend to the offense with which petitioner is charged, or that its substitu¬ 
tion for the earlier treaties would abate the proceeding for the extradition of 
petitioner or the pending habeas corpus proceeding. 

Paragraph 18 of Article 3 of the Dawes-Simon Treaty includes among the 
offenses for which extradition may be demanded “receiving any money, val¬ 
uable security or other property, knowing the same to have been stolen or 
unlawfully obtained.” It is insisted that “receiving money,” knowing the same 
to have been stolen or unlawfully obtained, is not the ecjuivalcnt of receiving 
money, knowing the same to have been fraudulently obtained. It is not denied 
that the phrase “unlawfully obtained,” standing alone, is as broad as the phrase 
“fraudulently obtained.” But it is a.s.serted that its use in association with the 
word “stolen” restricts its meaning to offenses of the same type of unlawful¬ 
ness as stealing, which it is .said involves only those forms of criminal taking 
which arc without the con.sent or against the will of the owner or possessor. 
But we think the words of the treaty present no opportunity for so narrow and 
strict an application of the rule of ejusdem generis. The rule is at most one of 
construction, to be resorted to as an aid only when words or phrases are of 
doubtful meaning. Extradition treaties are to be liberally, not strictly, construed. 
The words “steal” and “stolen” have no certain technical significance making 
them applicable only with respect to common law larceny. They are not un¬ 
commonly used as implying also a taking or receiving of property by em¬ 
bezzlement or false pretenses, offenses which are often embraced in modern 
forms of statutory larceny. Whatever w'as left vague or uncertain by the use 
of the word “stolen” was made certain by the added phrase “or unlawfully 
taken,” as indicating any form of criminal taking whether or not embraced 
within the term larceny in its various connotations. Even if the word “stolen” 
were to be given the restricted meaning for which the petitioner contends, it 
would be so precise and comprehensive as to exhaust the genus and leave 
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nothing essentially similar on which the general phrase “or unlawfully taken” 
could operate. This phrase, like all the other words of the treaty, is to be 
given a meaning, if reasonably possible, and rules of construction may not be 
resorted to to render it meaningless or inoperative. Sec Mason v. United States, 
260 U.S. 545, 553. 

As the crime with which petitioner is charged is an extraditable olTcnse un¬ 
der the Dawes-Simon Treaty, the cflectivc promulgation of that treaty and the 
consequent abrogation of earlier ones would not abate the pending proceedings. 
The obligation of the later treaty, by its terms, extends generally to fugitives 
charged with the several ofTenscs named, without regard to the date of their 
commission. See In re Ciaconio, 12 Blatch. 391; 1 Moore on Extradition, § 86. 
It does not purport to exclude from its operation crimes committed before sig¬ 
nature or promulgation, as did Article VIII of the Treaty of 1889. Hence, 
it did not by mere force of the abrogation of the earlier treaty relinquish the 
obligation under it to surrender the petitioner, but continued it by making 
the olTcnse with w Inch he was charged extraditable even tliough it antedated 
the treaty. 

The extradition proceeding has not come to an end. The petitioner's com¬ 
mitment by order of the commissioner was “to abide the order of the Secre¬ 
tary of Slate,” and continues in force so long as the Secretary may lawfully 
order his extradition. Hence, the new treaty, if in force, is authority for the 
Secretary to issue his extradition warrant under § 653 of l/.S.C.A., Title 18. 
The detention of the petitioner being lawful under treaty provisions continu¬ 
ously in force since his arrest, the proceeding in habeas corpus is not moot 
and does not abate merely because the obligation to surrender the petitioner 
for trial upon the offense charged, and for which he is held, originating in one 
treaty, was continued without change of substance in the other. See Abie 
State Bank v. Bryan, 282 U.S. 765, 781. 

Affirmed, 

[Mr. Justice Butler, dissenting, said in part:] 

1 am of opinion: 

The acts of which petitioner is accused in England are not made criminal 
in Illinois where he was found. That is now practically conceded by Eng¬ 
land. The court impliedly so holds and necessarily—even if sub silentio —over¬ 
rules its decision on that point in Kelly v. Griffin, 241 U.S. 6, 15. 

The contracting parties, upon adequate grounds and in accordance with 
uniform usage, have always adhered to the principle that extradition will not 
be granted for acts that are not deemed criminal in the place of asylum. 

There is nothing in the treaties to support the majority opinion that, w^hile 
England is not similarly bound, the United States agreed to deliver up fugi¬ 
tives for acts not criminal in the place of asylum. 

The proviso in Article X prescribes the evidence that the demanding country 
is required to produce. It impliedly indicates that neither party agreed to 
extradite for acts not criminal under its laws. 

The letters of Secretary Calhoun pointed to by our order for reargument do 
not support the majority opinion. They have no bearing upon the question 
presented. 

The judgment of the Circuit Court of Appeals should be reversed. 

I am authorized to say that Mr. Justice Brandcis and Mr. Justice Roberts 
join in this dissent. 
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Coumas v. The Superior Court of San Joaquin County 

United States, Supreme Court oe California, 1948 
31 Cal. 2J 682 

Spence, J. Petitioner seeks a writ of prohibition to restrain respondent court 
from proceeding with his scheduled trial under an amended indictment re¬ 
turned March 14, 1934, and charging him in two counts witli connected of¬ 
fenses perpetrated on April 20, 1932, in the city of Manteca, county of San 
Joaquin: (1) “murder [of] one Olive Taylor”; and (2) “assault upon the 
person of William Duval with a deadly weapon, with the intent ... to com¬ 
mit murder.” He was arrested in Manteca on September 26, 1947, and im- 
pri.soned in the county jail awaiting trial. Upon arraignment, he pleaded the 
defenses of “prior conviction"’ and “former jeopardy” by reason of a judg¬ 
ment entered after criminal prosecution of the same charges in the Felony 
Court of Corinth, Greece. 

Section 793 of the Penal Code provides as follows: “W'hen an act charged 
as a public offense is within the jurisdiction of another state or country, as well 
as of this state, a conviction or acquittal thereof in the former is a bar to the 
prosecution or indictment therefor in this state.” Petitioners pleas come 
precisely within the contemplated scope of this penal statute, and “prohibition 
is an appropriate remedy to prevent his retrial” on the offenses in question. . . . 

There is no dispute as to the facts. Petitioner, a native of Greece, emigrated 
on January 4, 1907, to the United States. He was then 17 years of age. On 
February 25. 1914, he became a naturalized citizen of this country, at which 
time he took the required oath in renouncement of “allegiance ... to any 
. . . state or sovereignty of . . . w'hich [he] was before a subject or citizen” 
, . . The Greek government never at any time consented to his foreign natural¬ 
ization. 

Petitioner resided here in this country continuously from his entry until 
shortly after April 20, 1932, the date on which he allegedly committed the two 
above-mentioned crimes ... To avoid arrest petitioner immediately fled 
from this state and ultimately reached Greece. On May 12, 1932, he was 
indicted for the two criminal offen.scs by the grand jury of San Joaquin County. 
An amended indictment was filed on March 14, 1934, and thereupon the 
United States Government instituted proceedings with the Greek Government 
for the extradition of petitioner as a fugitive from justice. Petitioner success¬ 
fully resisted these proceedings upon the decision of the Council of the Court 
of Appeals at Nauplia, Greece, on August 26, 1934, that “he [had] never 
divested him.sclf of [his] Greek citizenship,” and that Greek law therefore ab¬ 
solutely forbade his extradition but required his prosecution and punishment 
in Greece in accordance with its criminal law. Thereafter, petitioner stood trial 
in the Felony Court of Corinth, Greece, on precisely the .same two alleged 
criminal acts and on October 16, 1935, judgment was entered against him 
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pursuant to a jury verdict (1) finding him “guilty of manslaughter'” on the 
alleged murder charge and (2) acquitting him on the assault charge but find¬ 
ing him “guilty of the unlawful carrying of a firearm," He was sentenced to 
serve consecutive terms of imprisonment for the respective crimes as so de¬ 
termined: (1) four years and (2) four months. He served those terms . . . 
Subsequently petitioner returned to the United Stales, and since his arrest on 
September 26, 1947, in the city of Manteca, he has been confined in the county 
jail of vSan Joaquin County awaiting trial on the criminal charges contained in 
the amended indictment of March 14, 1934 . . . 

Section 3 of the Greek Code of Penal Procedure provided, at all times here 
pertinent, as follows: 

Hellenes are never c,xtraditcd to Foreign Authorities not even for the acts com¬ 
mitted bv them abroad. I hey are subiected to trial, however, in this country, even 
for the felonies and misdemeanors committed bv them abroad and they arc pun¬ 
ished in accordance with the laws of this country as if they had committed these 
acts within the boundary lines ol the state, subject, however, to the provisions of 
e.xisiing Government treaties. 

By Article VIII of the Treaty of Extradition as then in force between the 
Governments of Greece and the United States, it was provided: 

Untler the stipulations of this Treaty, neither of the High Contracting Thirties 
shall be bound to deliver up its own citizens, except in cases where such citizenship 
has been obtained after the perpetration of the crime for which extradition is 
sought. Ihe State appealed to shall decide whether the person claimed is its own 
citizen. (47 Stat. 2185, 2191.) 

Accordingly, petitioner properly maintains that Greece had jurisdiction over 
his perscMi because it had never consented to his expatriation, and over the 
ofTcn.ses because of its penal law’. . . . 

Admittedly, petitioner never obtained the consent of the Greek Govern¬ 
ment for his foreign naturalization . . . though compliance with such formal¬ 
ity was ncces.sary to bring about his lo.ss of Greek citizenship. The taking of 
the oath of allegiance to the United States and the accompanying renunciation 
of national tics to any foreign state . . . would not automatically divest him 
of his Greek citizenship, for the matter of denationalization is one for domestic 
regulation by the government concerned . . . The so-called American doc¬ 
trine of “voluntary expatriation’” as a matter of absolute right cannot postulate 
loss of original nationality on naturalization in this country as a principle 
of international law, for that w'ould be tantamount to interference with the 
exclusive jurisdiction of a state within its own domain. (48 C.J.S., § 9, p. 
14.) ... 

In the present case, the Treaty of E.xtradition with Greece expressly provided 
that “the State appealed to shall decide whether the person claimed is its own 
citizen” . . . Such stipulation . , . effectively countervails any argument that 
the United States nevertheless intended that its long prior established posi¬ 
tion on the “absolute right of expatriation” should prevail in an extradition 
demand upon the Greek Government and would permit disregard of the latter's 
law under which its national, irrespective of his American naturalization, might 
still be deemed its citizen. . . . 

There is no evidence in the record indicating any fraud, collusion, trickery 
or subterfuge on the part of petitioner in procuring, according to Greek law, 



EXTRADITION 


590 

the determination of his guilt on the criminal charges in question. Rather, it 
appears that petitioner's trial in the Felony Court of Corinth, Circccc, was fair 
and impartial; that depositions of witnesses before the grand jury of San Joaquin 
County were duly submitted along with the oral testimony of petitioner for 
the consideration of the jury in reaching its verdict; and that substantial terms 
of imprisonment were imposed . . . and served by him ... In other words, 
petitioner's trial in the Greek court was not a mere farce, resulting in a sen¬ 
tence of imprisonment of inconsequential degree as related to the import of 
the criminal charges against him, but, on the contrary, its bona fide character 
in every respect is clearly shown by the record. The jurisdiction of the Greek 
court was established in pursuance of the Treaty of Extradition with Greece 
as then existing; such treaty, like others, is a part of ‘ihc supreme law" of our 
land and binding upon the courts. . . . 

It is ordered that a peremptory w’rit of prohibition issue as prayed, restrain¬ 
ing the respondent court from proceeding further with petitioner's trial. 

Gibson, C.J., Shenk, Edmonds, Carter, Traynor and Schaucr, JJ.. con¬ 
curred. . . . 

Petitions for a rehearing were denied May 20, 1948. 

Comparathe Provisions of United Slatcs-Crcat Britain 
Extradition Treaty of December 22, 1931 and 
Harvard Research Draft Convention on Extradition 

[Ed.: The text of the American-British treaty, also known as the Dawes-Simon 
treaty, is taken from U.S, Treaty Series 849. The Harvard Research Draft is 
found in 29 A.J.LL. (1935), Supp., 21 t!., which also reprints the American- 
British treaty at 316 ff. They are identified below as US.-GM. and Harw] 

EXTRADITABLE ACTS 

U.S.-G.B. Article 1. The High Contracting Parties engage to deliver up to 
each other, under certain circumstances and conditions slated in the present 
Treaty, those persons who, being accused or convicted of any of the crimes 
or offences enumerated in Article 3, committed within the jurisdiction of the 
one Party, shall be found within the territory of the other Party, 

U.S.-G,B. Article 3. Extradition shall be reciprocally granted for the fol¬ 
lowing crimes or offences: 

1. Murder (including assas.sination, parricide, infanticide, poisoning), or 
attempt or conspiracy to murder. 

2. Manslaughter. 

3. Administering drugs or using instruments with intent to procure the mis¬ 
carriage of women. 

4. Rape. 

5. Unlawful carnal knowledge, or any attempt to have unlawful carnaj knowl¬ 
edge, of a girl under 16 years of age. 
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6. Indecent assault if such crime or offence be indictable in the place where 
the accused or convicted person is apprehended. 

7. Kidnapping or false imprisonment. 

8. Child stealing, including abandoning, exposing or unlawfully detaining. 

9. Abduction. 

10. Procuration: that is to say the procuring or transporting of a woman 
or girl under age, even with her consent, for immoral purposes, or of a woman 
or girl over age, by fraud, threats, or compulsion, for such purposes with a view 
in cither case to gratifying the passions of another person provided that such 
crime or offence is punishable by imprisonment for at least one year or by 
more severe punishment, 

11. Bigamy. 

12. Maliciously wounding or inflicting grievous bodily harm. 

13. Threats, by letter or otherwise, with intent to extort money or other 
things of value. 

14. Perjury, or subornation of perjury. 

15. Arson. 

16. Burglary or housebreaking, robbery with violence, larceny or embezzle¬ 
ment. 

17. Fraud by a bailee, banker, agent, factor, trustee, director, member, or 
public officer of any company, or fraudulent conversion. 

18. Obtaining money, valuable .security, or goods, by false pretences; re¬ 
ceiving any money, valuable security, or other properly, knowing the same to 
have been stolen or unlawfully obtained. 

19. (a) Counterfeiting or altering money, or bringing into circulation coun¬ 
terfeited or altered money, (b) Knowingly and without lawful authority mak¬ 
ing or having in possession any instrument, tool, or engine adapted and in¬ 
tended for the counterfeiting of coin. 

20. P'orgery, or utiering what is forged. 

21. Crimes or offences against bankruptcy law. 

22. Bribery, defined to be the offering, giving or receiving of bribes. 

23. Any malicious act done with intent to endanger the safety of any per¬ 
sons travelling or being upon a railway. 

24. Crimes or offences or attempted crimes or offences in connection with 
the traffic in dangerous drugs. 

25. Malicious injury to property, if such crime or offence be indictable. 

26. (a) Piracy by the law of nations, (b) Revolt, or conspiracy to revolt, 
by two or more persons on board a ship on the high seas against the authority 
of the master; wrongfully sinking or destroying a vessel at sea, or attempting 
to do so; assaults on board a ship on the high seas, with intent to do grievous 
bodily harm. 

27. Dealing in slaves. 

Fixtradition is also to be granted for participation in any of the aforesaid 
crimes or offences, provided that such participation be punishable by the laws 
of both High Contracting Parties. 

US,-G.B. Article 8. The extradition of fugitive criminals under the pro¬ 
visions of this Treaty shall be carried out in the United States and in the ter¬ 
ritory of His Britannic Majesty respectively, in conformity with the laws 
regulating extradition for the time being in force in the territory from which 
the surrender of the fugitive criminal is claimed. 
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Harv. Article!. Except as otherwise provided in this Convention, a requested 
Stale shall extradite a person claimed, for an act 

(a) For which the law of the requesting State, in force when the act was 
committed, provides a possible penalty of death or deprivation of liberty for 
a period of two years or more; and 

(b) For which the law, in force in that part of the territory of the requested 
State in which the person claimed is apprehended, provides a possible penalty 
of death or deprivation of liberty for a period of two years or more, which 
would be applicable if the act were there committed. 

NON BIS IN IDEM 

V.S.-G.B. Article 4. The extradition shall not take place if the person 
claimed has already been tried and discharged or punished, or is still under 
trial in the territories of the High Contracting Party applied to, for the crime 
or offence for which his extradition is demanded. 

If the person claimed should be under examination or under punishment 
in the territories of the High Contracting Party applied to for any other crime 
or offence, his extradition shall be deferred until the conclusion of the trial and 
the full execution of any punishment awarded to him. 

Harv. Article 9. (a) A requested State may decline to extradite a person 
claimed if such person has been prosecuted by the requesting State for the same 
act or acts for which his extradition is sought and has been acquitted; or if 
he has been convicted in such prosecution unless the extradition is sought in 
order that the person claimed may serve an unexpired term of the sentence 
imposed as the result of such conviction. 

(b) A requested Stale may decline to extradite a person claimed if such 
person has been prosecuted by the requested State or by a third State for the 
same act or acts for which extradition is sought and has been acquitted or con¬ 
victed. 


LAPSE OF TIME 

V.S.-C.B. Article 5. The extradition shall not take place if, subsequently 
to the commission of the crime or offence or the institution of the penal prose¬ 
cution or the conviction thereon, exemption from prosecution or punishment 
has been acquired by lapse of time, according to the laws of the High Con¬ 
tracting Party applying or applied to. 

Harv. Article 4. A requested Slate may decline to extradite a person claimed 
if under the law of the requesting Stale such person, at the time when the 
requisition is received, has become immune from prosecution or punishment 
by reason of the lapse of time, or if under the law prevailing in that part of 
the territory of the requested State in which the person is apprehended such 
person, at the time w'hen the requisition is received, would have become im¬ 
mune from prosecution or punishment by reason of the lapse of time, if the 
act had been committed within the territory of the requested Stale, 
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POLriK AI. OM’I N( I S 

U.S.-Ci.B. Article 6. A fugitive criminal shall not be surrendered if the crime 
or offence in respect of which his surrender is demanded is one of a political 
character, or if he proves that the requisition for his surrender has, in fact, 
been made with a view to try or punish him for a crime or offence of a political 
character. 

Harv. Article 5. (a) A requested State may decline to extradite a person 
claimed if the extradition is stnight for an act which constitutes a political 
offense, or if it appears to the requested State that the extradition is sought in 
order that the person claimed may be prosecuted or punished for a political 
offense. 

(b) As it is used in this Convention, the term “political offense" includes 
treason, sedition and espionage, whether committed by one or more persons; 
it includes any offense connected with the activities of an organized group 
directed against the security or governmental system of the requesting State; 
and it does not exclude other offenses having a political objective. 

PRINCrPI.F. OF SPFCIALTY 

U.S.-Cj.H. Article 7. A person surrendered can in no case be kept in custody 
or be brought to trial in the territories of the High Contracting Parly to whom 
the surrender has been made for any other crime or offence, or on account 
of any other matters, than those for which the extradition shall have taken place, 
until he has been restored, or has had an opportunity of returning, to the terri¬ 
tories of the High Contracting Party by whom he has been surrendered. 

This stipulation docs not apply to crimes or offences committed after the 
extradition. 

Harv. Article 23. (DA State to which a person has been extradited shall 
not, without the consent of the State which extradited such perstm: 

(a) Prosecute or punish such person for any act committed prior to his 
extradition, other than that for which he was extradited; 

(b) Surrender such person to another State for prosecution or punish¬ 
ment; 

(c) Prosecute such person before a court specially constituted for the trial, 
or to w'hich special powers arc granted for the trial. 

(2) Paragraph (1), sub-paragraphs (a) and (b), of this article shall not 
apply, if the person who w'as extradited voluntarily remains within the terri¬ 
tory of the Slate to which he was extradited for a period of thirty days, or 
voluntarily returns thereto. 

EVIDFNCF, REQUISITION, HEARING 

U.S.-G.B. Article 9. The extradition shall take place only if the evidence 
be found sufficient, according to the laws of the High Contracting Party ap¬ 
plied to, either to justify the committal of the prisoner for trial, in case the 
crime or offence had been committed in the territory of such High Contracting 
Party, or to prove that the prisoner is the identical person convicted by the 
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courts of the High Contracting Party who makes the requisition, and that the 
crime or offence of which he has been convicted is one in respect of which 
extradition could, at the time of such conviction, have been granted by the 
High Contracting Party applied to. 

Harv, Article 12. (1) The requisition shall be in writing and shall be com¬ 
municated by a diplomatic or consular officer of the requesting Stale to the 
constituted authority of the requested State. 

(2) The requisition shall contain: 

(a) A description for the purpose of identification of the person claimed; 

{b) A statement that a warrant of arrest, or other document of equivalent 
import in the prosecution of the person claimed, has been issued; 

(c) A statement of the act or acts for which it is intended to prosecute or 
punish the person claimed, together wath a statement of the punishment or cor¬ 
rectional measures which may be imposed for such act or acts by the law of 
the requesting State, or of the sentence for such act or acts which has been 
imposed by the requesting State and which remains unfulfilled. 

(3) The requisition shall be supported by: 

(a) The original or an authenticated copy of the warrant of arrest or other 
document of equivalent import in the prosecution of the person claimed, or 
the original or an authenticated copy of the judgment of conviction against the 
person claimed, and of any sentence imposed in execution of such judgment; 

(b) An authenticated copy or statement of the law of the requesting Slate 
under which it is intended to prosecute or to punish the person claimed, which 
shall show that such law was in force when the act was done for which extradi¬ 
tion is requested. 

(4) The requisition may be accompanied or followed by a request for the 
delivery of property. 

Harv. Article ]4. Upon the receipt of a requisition, the requested Slate 
shall endeavor to apprehend and detain the person claimed, unless it clearly 
appears to the constituted authority of the requested Stale, from the face of 
the requisition and any supporting documents submitted, that the person 
whose extradition is sought may not be extradited under this Convention. 

Harv. Article 17. (1) After the receipt of a requisition and after the de¬ 
tention of the person claimed and before reaching a final determination as to 
the extradition of the person claimed, a requested Slate shall hold a judicial 
hearing. 

(2) At this hearing, a judicial authority of the requested Slate shall de¬ 
termine, upon an examination of the requisition and the documents . . . 

(a) Whether the requisition and documents submitted meet the require¬ 
ments of paragraphs (2) and (3) of Article 12, and no further evidence of 
guilt of the person claimed shall be required; 

(b) Whether the law of the requesting State conforms to the condition set 
by paragraph (a) of Article 2 of this Convention, with respect to the penalty 
for the act or acts for which extradition is sought. 

(3) At this hearing, a judicial authority of the requested State shall deter¬ 
mine, upon an examination of the requisition, the documents submitted by the 
requesting State, and the evidence offered by the requesting State, or by the 
requested State, or by the person detained, any issues presented as to 

(a) The identity of the person detained with the person claimed; 
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(b) The place of commission of the alleged act or acts, for the purpose of 
applying Article 3 of this Convention; 

(c) Whether the extradition of the person claimed is sought for a political 
or military olfcnsc, or for the purpose of prosecuting or punishing the person 
claimed for a political or military offense (see Articles 5 and 6); 

(d) Whether the person claimed has become immune through lapse of 
time by the law of the requesting State, or would have become immune through 
lapse of time by the law of the requested Stale if the act had been committed 
there (see Article 4); 

(c) Whether the person claimed has been prosecuted for the same act or 
acts for w'hich extradition is sought, and has been acquitted or convicted; and, 
in case of such conviction in the requesting State, whether he has served the 
sentence imposed (sec Article 9) . . . 

llarv. Article JS. (a) As a result of a final determination by a judicial 
authority of the requested Stale of the matters set out in Article 17 of this 
Convention, in the manner there prescribed, such judicial authority shall de¬ 
clare either that the requested State is authorized, or that it is not authorized 
by this Convention, to extradite the person claimed, and to deliver the property 
asked for. 

(b) Such declaration that the requested Stale is not authorized by this 
Convention to extradite the person claimed shall be conclusive and the per¬ 
son claimed shall be set at liberty, and property seized shall be returned. . . . 


Editor's Norr: Extradition, “With the rise of the modern State system . . . 
and the development of means of travel and communication, cooperation in 
the suppression of crime became a matter of international concern. It became 
evident that Stales must either find a way to administer the penal laws of other 
Stales, develop a cosmopolitan system of criminal jurisprudence or provide for 
the surrender of fugitives. The first alternative presented the gravest practical 
difhcullies; the second was obviously utopian; the third was developed ex¬ 
tensively through the conclusion of bilateral treaties. While the obligation to 
extradite in the absence of treaty was supported by reputable opinion as late 
as the early nineteenth century it never became established in international 
law." Fidw'in Dickinson, “Extradition" (1931). Encyclopedia of the Social 
Sciences, VI, 41. Sec Harvard Research Draft Convention on Extradition, 
29 A.JJ.L, (1935), Supp., Comment, 32 fl., with extensive bibliography, 
pp. 51-65; John Bassett Moore, A Treatise on Extradition and Inter-State 
Rendition (1891) Vol. I; Moore, Digest, IV, 239-424; Lauterpacht's Oppen- 
heim (7th ed.), I (1948), 634-649: Hyde, II, 1012-1063. See the abundance 
of cases and materials in the Annual Di^e,sts and Hackworth, IV, 1-241. 

The recurrence of substantially similar provisions in scores of extradition 
treaties has sometimes led courts to assert the existence of a customary inter¬ 
national law of extradition. See Extradition (Germany and Czechoslovakia) 
Case (1921), Annual Diiiest, 1919-22, Case No. 182, where the German 
Reichsgcricht in Criminal Matters, allowing an appeal from conviction for 
unlawful export of horses when the person was surrendered by Czechoslovakia 
for larceny, stated that in the absence of an extradition treaty between 

Article 3 provides, in part: “(a> A requested State may decline to extradite a 
person claimed for an act committed in whole or in part within its territory.’*) 
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the two countries, questions of extradition were governed by relevant rules 
of international law which recognize, inter alia, the so-called principle of 
specialty, according to which the requesting Stale may prosecute the ex¬ 
tradited person only for those offences in respect of which extradition was 
granted; Annual Dit^est, 1925—26, Case No. 225, in which Venezuelan 
courts denied extradition on the ground that, in the absence of treaty, crimes 
for which customary international law required extradition must be of a 
serious nature; Annual Dif^esf, 1929-30, Case Nos. 173, 174; In re Vika, 
Annual Digest, 1931-32, Case No. 156. Nevertheless, as the IJ.S. Supreme 
Court said in Factor v. Lauhenheinier, above, ‘‘the principles of international 
law' recognize no right to extradition apart from treaty." Compare U.S. De¬ 
partment of State Memorandum of September 1921 (reprinted in Harvard 
Research, lor, cit., 432): “Extradition will be asked only from a Government 
with which the United States has an extradition treaty, and only for an offense 
specified in the treaty." Moreover, the Supreme Court has held that, in the 
absence of authorization in statute or treaty, the President lacks the power to 
arrest and extradite persons not charged with committing any crime in the 
United States, Valentine v. V.S. ex rel. Ncidccker, (1936) 299 U.S. 5, 9, 18. 
Moore, Extradition, 1, 21-52; Hackworth, IV, 11-33. 

Although the majority of extradition treaties include lists of extraditable 
“crimes or offences,” international law does not define or make criminal such 
acts as “murder" or “embezzlement." Reference is therefore required to the 
municipal laws of the parlies to the treaty and it has become customary to stipu¬ 
late that the act charged must have been made a crime by the laws of both 
the requesting and the requested States. This is known as the principle of double 
criminality, fn Collins v. Loisel, (1922) 259 U.S. 309, 312, the Supreme 
Court stated: “The law does not require that the name by which the crime is 
described in the two countries shall be the same; nor that the scope of the 
liability shall be coextensive ... It is enough if the particular act charged 
is criminal in both jurisdictions." In the case of Iti re In^kse (1919), Annual 
Digest, 1919-22, Ca.se No. 193, Inglesc. an employee of the Italian State Rail¬ 
ways, stole some 300,000 lire and crossed into Switzerland. His extradition 
was requested and granted for the crime of “theft." He was tried and sen¬ 
tenced in the Italian courts for the crime of “peculation." in denying an ap¬ 
peal based upon the principle of specialty, that a person may be tried only for 
the crime for which he has been extradited, the Italian Ciiminal Court of 
Cassation held that he was sentenced for the act for which he had been ex¬ 
tradited: “it is the specific fact constituting the crime that is decisive, and not 
merely its legal definition.” 

Difficulties which have arisen in the application of the principle of double 
criminality have led to the conclusion of some forty “no-list” extradition 
treaties. Sec Article 2 of the Harvard Research Draft, above, and Appendix I 
to Harvard Research, loc\ cit,, 241. The Comment slates with reference to 
Art. 2 (a): “This paragraph requires, first of all, that the act for which 
extradition is sought shall be subject, in the requesting State, to a penalty of 
death or deprivation of liberty for a period of two years or more,—i. e., the 
test here established for an extraditable act is not the possible minimum penalty, 
but the possible maximum penalty which may be attached to it. Secondly, it 
makes no distinction as to the penalty test when the person sought is an accused 
person and when he is a convicted person. Thirdly, it introduces into the Con- 
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vention a provision against extradition for punishment under an ex post facto 
law. Fourthly, this paragraph and paragraph (b) together require that an act to 
be extraditable must be punishable by the laws of both the requesting and 
requested States.” Id., 11. Paragraph 2 (b) “requires first, that the act, which 
is the basis of recognition, shall be such as to meet the same test of punish¬ 
ability in the requested State as in the requesting Stale; and second, that a law 
making such act so punishable must be in force in that part of the requested 
State in which the person claimed is apprehended," the latter provision being 
“peculiarly applicable to federal States, and to Stales having colonics and 
dependencies." Id., SI, 84. Sec Comment, id., 72-86; Manley O. Hudson, 
“The Factor Case and Double Criminality in Extradition." 28 A.J.I.L. f 1934), 
274-306; Edwin M. Borchard, “The Factor Extradition Case,” UL, 742-746. 
See also the comment by Douglas E. Dayton on double criminality and the 
Cierhart E-isler case, 35 CornelTL. Q. (1950), 424—437. 

The principle of specialty is usually embodied in extradition treaties (sec 
above. Harvard Research Draft, Art. 23; IJ.S.-Brilish Treaty, Art. 7) and 
has been observed even in the absence of treaty stipulation. See above, Ger¬ 
many and Czechoslovakia Case. In V.S. v. Rauscher, (1886) 119 U.S. 407, 
defendant had been extradited under the Anglo-American treaty of August 9, 
1842, upon a charge of murder but had been indicted and found guilty on a 
charge of inflicting cruel and unusual punishment. Denying the jurisdiction of 
the trial court to try him except for the offence for which he was extradited, 
even though the treaty contained no express stipulation to that effect, the Su¬ 
preme Court observed (p. 430) that “the weight of authority and of sound 
principle are in favor of the proposition that a person who has been brought 
within the jurisdiction of the court, by virtue of proceedings under an ex¬ 
tradition treaty, can only be tried for one of the offenses described in that 
treaty, and for the offense with which he is charged in the proceedings for his 
extradition, until a rea.sonable time and opportunity have been given him, after 
his release or trial upon such charge, to return to the country from whose 
asylum he had been forcibly taken under those proceedings." Sec Harvard 
Research, loc. cit., 213-219. 

By almost universal practice, as manifested in treaty and statute. States 
decline to extradite persons to be tried for political or military offences. Har¬ 
vard Research, loc. cit., 107-122; Harvard Research Draft, above. Art. 5; 
U.S.-Cj.B. Treaty, Art. 6; Hyde, II, 1019-1027; Moore, Extradition, 1, 303- 
326; Moore, Digest, IV, 332-354; Hackworth, I\^ 45-52; Lautcrpacht's Op- 
penheim (7th cd.), 1, 643-649; L. L. Deere, “Political Offenses in the Law 
and Practice of Extradition," 27 A.J.I.L. (1933), 247-270; and cases in .4/?- 
nnal Dij^ests. Whether or not a particular act is a political offence is pre¬ 
eminently circumstantial. Moore, Extradition, T, 308. Acts of violence per¬ 
petrated by an anarchist were held not to be political offences. In re Meunier, 
[1894] 2 O.B. 415, where Justice Cave said: “It appears to me that, in order 
to constitute an offence of a political character, there must be two or more 
parlies in the Slate, each seeking to impose the Government of their own 
choice on the other, and that, if the offence is committed by one side or the 
other in pursuance of that object, it is a political offence, otherwise not." Cf. 
Hyde, II, 1020 ff. The test formulated by Justice Cave seems to have been 
met in a previous case, In re Castioni, 11891] 1 O.B. 149. where Caslioni, held 
for extradition to Switzerland on a charge of wilful murder, had apparently 
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killed a local official during a revolt against the municipal government of 
Bellinzona. Extradition was denied and the prisoner released because of the 
political character of his offence. In 1934, the Italian Court of Appeal of 
Turin declined to extradite to France two persons, Pavelitch and Kvaternik, 
charged with the assassination of King Alexander of Yugoslavia and M. 
Bartiiou, French Minister of Foreign Affairs, at Marseilles, October 9, 1934, 
on the ground that the assassination “having resulted from political motives 
and having injured the political interests of Yugoslavia, constituted a political 
offence’' under the Italian Penal Code. See French translation of the decision 
and comment thereon in 61 (1934), 1157-1169, 

Quaere, whether, where a treaty provides for the extradition of “persons" 
charged with crime, a State mav decline to extradite persons possessing its 
nationality? In Charlton v. Kelly, (1913) 229 U S. 447, 467, 473, the Su¬ 
preme Court said, in affirming a judgment dismissing a petition for habeas 
corpus intended to prevent the extradition of an American national to Italy, 
that “there is no principle of international law by which citizens arc excepted 
out of an agreement to surrender ‘persons,’ where no such exception is made 
in the treaty itself." If the refusal of Italy to deliver to the United States 
fugitives of Italian nationality, “was, as contended, a violation of the obligation 
of the treaty, which, in international law, would have jiislificd the United States 
in denouncing the treaty as no longer obligatory, it did not automatically have 
that effect;" to the court “it w'as only voidable, not void" until the Executive 
elected to terminate it; in the meantime, it w'as the plain duty of the court to 
recognize the obligation under the treatv to extradite nationals.^’* Sec Hack- 
worth, IV, 55-65."ln Valentine v. VS. ex rel Neiclccker, (1936) 299 U.S. 5, 
the Supreme Court refu.sed the application of the French Government for the 
extradition of Neidecker on the ground that Article 5 of the Franco-American 
Extradition Convention of January 6, 1909, 37 Stat. 1526. provided that 
“neither of the contracting Parties shall be bound to deliver up its own citizens 
or subjects under the stipulations of this convention," and that, in conse¬ 
quence, the President lacked authorization to arrest and surrender citizens. 
Charlton v. Kelly, supra, was distinguished on the ground that authorization 
for apprehension and extradition of nationals could be based upon the terms 
of the Extradition Convention with Italy which provided an obligation to 
“deliver up persons." See James W. Garner, “Non-Extradition of American 
Citizens—The Neidecker Case," 30 AJJ.L. (1936), 480-486; Arthur K. 
Kuhn, 31 id. (1937), 476-480. 

“It is believed to be the uniform practice to regard as extraditable nationals 
of the State demanding extradition and nationals of third States. But an im¬ 
portant difference exists with regard to the extraditability or otherwise of 
nationals of the State of asylum. The majority of States decline to extradite 
their own nationals. Great Britain and the United States, regarding criminal 
jurisdiction as essentially territorial, are prepared in principle to do so; actu¬ 
ally, the treaties of the two States contain varying provisions on this point, 
doubtless on account of the difficulty of securing reciprocity for their policy. 
It is, however, not easy to justify in principle the policy of refusing to ex- 

[EnBy exchange of notes on April 16 ami 17. 1946, the Italian Government 
agreed, on condition of reciprocity, to extradite Italian nationals to the United States in 
conformity with the U.S.-Italian Extradition Convention of March 23. 1868. Cf. T.I.A.S. 
1699.1 
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tradite nationals. The theory that a State should try its own nationals for 
crimes wherever committed fails as a justification for two reasons: (a) Be¬ 
cause in many cases it is impracticable to try a crime committed in another 
country on account of the impossibility of securing the relevant evidence; and 
(b) because the argument cannot have any application to a national who has 
escaped to his own country ajtcr conviction in a foreign country, since on 
general principles of justice such a person may not be tried again for the same 
offence. If, on the other hand, the refusal to surrender a national arises from 
a lack of confidence that justice will be rendered to him in a foreign Stale, 
that would seem to be a reason which would justify the refusal of extradition 
to that State altogether, but could not justify the practice of differentiating be¬ 
tween nationals and other persons.” Brierly-ile Visscher Report on Extradition, 
Committee of Experts for the Progressive Codification of International Law, 
League Doc. 1926. V. 8, p. 2. Sec Harvard Research, loc. cit., 123-137, 236- 
238; Robert W. Rafuse, The Extradition of Nationals (1939). 

Article 17 of the Harvard Research Draft, above, is designed to eliminate 
the requirement of a prima facie case of guilt prior to extradition. Says the 
Comment: “1'he different practices of nations, with regard to evidence of 
guilt of the person claimed which is required to support extradition, results 
from the difference of emphasis which is placed by them, on the one hand, 
upon the importance of international cooperation in the suppression of crime, 
and, on the other hand, upon the protection of the individual against oppres¬ 
sion. , . . With very few exceptions, treaties, to which neither the United 
States nor Great Britain is a party, cither expressly negative the requirement 
of any proof of guilt beyond the warrant of arrest, or contain no provision on 
the subject. ... It is to be borne in mind, of course, that the doctrine of the 
pritna facie case has nothing to do with proof of identity of the person claimed, 
of the extraditable character of the acts alleged to have been committed, of 
the place of committal of the acts alleged, of the political or military character 
of the offense charged, or of the acquisition of immunity through lapse of 
lime. It has to do only with the requirement or non-requirement by the re¬ 
quested State of evidence, beyond the formal warrant of arrest, that the per- 
son claimed did the act charged in the warrant of arrest, for which act it is 
desired to put him on trial in the requesting Slate through the cooperation of 
the requested State in extraditing him.” Loc. cit., 189, 193, 195. Compare 
Hackworth, IV, 156-163; In re Hurlimann, Annual Digest, 1919-22, Case 
No. 183, w^here the Italian Criminal Court of Cassation stated: “Since the 
convention between Switzerland and Italy (which cannot be altered with¬ 
out openly breaking it, not even by a statute made by us afterwards, but only 
by a new treaty made bctw'ccn the contracting parties) prescribes in Article 
9 thereof that extradition must be granted on the basis of the mere produc¬ 
tion of a warrant, it precludes any enquiries as to the sufficiency of the prima 
facie case as to the crime with which the accused is charged.” In the Case of 
Samuel Insull (1933) (translation in 28 AJ.LL. (1934), 362-372), the 
Greek Court of Appeals refused an application for the extradition of Insull 
to the United States on the ground that “there is not sufficient evidence to 
justify the commitment for trial of the accused.” The United States protested 
its astonishment “that the authorities attempted actually to try the case” and 
found it “difficult to reconcile this unusual decision with the admission of 
the competent [Greek] authorities that the fugitive committed the acts with 
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which he w^as charged and that these acts are illegal and fraudulent both in 
the United Slates and Greece.’' For text of protest by the United States, see 
below, p. 913. See Hvde. ‘The Extradition Case of Samuel Insull . . . 

28 A.J.I,L. (1934), 307-312. 

Extradition treaties commonly provide that a Slate may decline to extradite 
if immunity from prosecution or punishment of the person claimed would 
have arisen through lapse of lime under the law of the requesled Slate had 
the act been there committed. Harvard Research, loc. cit.. 99-107; Art. 4. 
Harvard Draft, and Art. 5, U.S.-G.B. Treaty, above. Similarly, many treaties 
incorporate the non bis in idem rule providing against double jeopardy for the 
same act. Id., 144—148; Art. 9, Harvard Draft, and Art. 4, U.S.-G.B. Treaty, 
above. On transit through the territory of a third State, see id., 20S-213; 
Hyde, II, 1062-1063; Hackworth, IV,' 216-221; and U.S. For. Rel. J9W, 
81-105 for difficulties encountered by the United States in attempting to se¬ 
cure the transit of Knepper, extradited from Luxembourg, through Belgium, 
Germany or France. 

Aspects of United States Procedure in Extradition. “It generally has been 
held, under Section 5210 of the Revised Statutes of the United States, that the 
Secretary of State of the United States is the proper officer to pass upon 
the question of, and to issue warrants for, the surrender of fugitives from the 
justice of foreign countries." Hackworth, IV, 186 ff. “While the findings of an 
extradition magistrate, based upon competent legal evidence of the commission 
of the crime with which the accused is charged, are final and hence not sub¬ 
ject to judicial review, this must not be construed as depriving the latter of all 
legal remedies in the event that the magistrate has committed him to await 
the action of the Secretary of State. The accused still has a right to petition the 
courts for a writ of habeas corpus, in order that the legal aspects of his deten¬ 
tion and commitment may be considered and possibly resolved in his favor. 
Furthermore, he may urge upon the Secretary of Slate that his surrender 
should not be granted. As a practical matter, the accused has three oppor¬ 
tunities to attain his freedom: At the hands of the extradition magistrate, of 
the courts, and of the Secretary of State. A writ of habeas corpus docs not 
operate as a writ of error . . Id. 174 ff. Sec Hyde, II, 1047-1062. 

See, generally, Harvard Research, Joe. cit., 15-434, including appendices 
containing selected extradition statutes and treaties of various countries. On 
the non bis in idem rule, see also Annuaire de VInstitut de Droit International 
(Bath, 1950), I, 295-365; IT, 257-334, 393 ff. 
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International ResponsiI)iIity for Damage 
to Aliens and the Law of International Claims 


I. THE NATURE AND LEGAL BASIS OF INTERNATIONAL 
RESPONSIBILITY 


British Claims in the Spanish Zone of Morocco 

Great Britain-Seain, Arbitration on Basis of 
Agreement of May 29, 1923 

Rcclunuitious Britanmquvs dans la /one Espa$:nolc du Maror, Rapports, The 
Hague, May 1925; U,N., Reports of International Arbitral Awards, 11, 615 




[Ed.: By an agrcemcnl concluded at Madrid on May 29, 1923, between Great 
Britain and Spain, it was provided, in part, that the contracting parties, “be¬ 
ing desirous to arrive at a settlement of all claims of British subjects or British- 
protected persons against the Spanish authorities for damage to life or prop¬ 
erty in the Spanish zone of Morocco,” agreed to submit such claims “for exam¬ 
ination and report” to a Reporter whose report “shall be accepted as an arbi¬ 
tral award” by both parties. With reference to a special category of claims 
(List B)—those which the Spanish Government listed as “resulting from mili¬ 
tary operations, risings of the Cabiles or acts of bandits”—it was agreed “that 
it will be open to His Catholic Majesty's Government to argue that such 
claims arc not of their nature arbitrable, and to require a decision on this point 
before each actual claim itself is examined and any award delivered with re¬ 
spect to the indemnity, if any, to be paid on account of such claim.” Rapports, 

p. 8. 

Judge Max Huber, of the Permanent Court of International Justice, was 
invited to become Reporter and from his Reports on the Notion of Arbitrability 
under the terms of the agreement and The Responsibility of the State the fol¬ 
lowing excerpts arc translated.] 

Report on the Notion oj Arbitrability 

I Max Huber.] . . . The English term “arbitrable” . . . appears, in an in¬ 
ternational instrument, to signify: “susceptible of being decided upon the basis 
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of international law." ... All the claims carried in List B involve injuries 
suffered by British subjects or proteges as a result of events for which Great 
Britain imputes responsibility to Spain. Questions whether a State is respon¬ 
sible to another for injuries suffered by nationals of the latter and the com¬ 
pensation, if any, which is due, are by their nature legal questions: they in¬ 
volve the determination of a rule of law and its application to a concrete 
dispute. This is particularly true of questions of international law since the 
responsibility of a State towards another cannot be determined by the law 
of a single State but necessarily depends upon international law, . . . 

The Representatives [of the two Parties] agree that a dispute, in order to 
be arbitrable, must involve a question of law arising in international relations. 
How'cver, according to the contention of the Representative of His Catholic 
Majesty, the claims in List B fail to meet these criteria. The indemnities which 
the Spanish authorities would, in the event, grant to persons who have suf¬ 
fered injury would not be granted upon the basis of any legal obligation of the 
State, but as an act of grace in pure equity; and even if a claim could be 
founded on rules of civil or administrative law, it would be entirely in the 
domain of national law' and would thus not be subject to any international 
jurisdiction. According to the Spanish contention, the same result would 
follow as to claims involving the responsibility of civil or military officials. . . . 

Except for Claim No. 51 . . . , which concerns direct State-to-State rela¬ 
tions, all the claims are founded in the relations of an injured private person 
—British subjects or protegi5s—on the one side and the civil or military authori¬ 
ties of the Protectorate on the other, the injured parties claiming indemnity or 
restitution from the authorities by reason of acts imputable to the authorities 
and for which they are responsible. It is true that relationships of this nature, 
although concerning foreigners, are in principle within the domain of terri¬ 
torial legislation and do not raise questions of international law or of an inter¬ 
national jurisdiction. However, this consideration is not decisive. From the 
time the claimant’s State intervenes diplomatically in behalf of its national 
upon the basis of treaty rights ... or the principles of international law 
regulating the rights of aliens in the absence of treaty, a new claim of one 
State against another arises. This claim, although it arises out of the private 
claim, has an entirely different character. It is essential to note w'ith precision 
this fundamental difference in order to avoid two inadmissible conclusions; 
that the intervention of a State in favor of its national necessarily constitutes 
direct encroachment upon the internal jurisdiction of the other State; and that 
the protection of international rights can be prevented by invoking the princi¬ 
ple of the internal character of national legislation, administration or justice. 
The domain of rights protected by internal law and that of rights susceptible 
of protection by international law, although in large part materially coex¬ 
tensive, are by no means identical; internal law may protect interests whose 
infringement would not justify diplomatic intervention; and, on the other hand, 
such intervention accords to a right the protection refused by a defective 
national legislation, administration or judicial system. 

Thus, although the claim of an alien against the State ... is not arbitrable 
according to general international law, it is none the less true that the corre¬ 
sponding claim presented by one State against another is in the domain of inter¬ 
national law and its arbitrability cannot be contested simply by alleging its ill- 
founded nature on the basis of municipal law. . . . 
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It is true that the Representative of His Catholic Majesty challenges the 
existence of the principles of international law invoked by the Representative 
of His Britannic Majesty and recognizes no international responsibility for 
denial of justice except where a State fails to take the penal proceedings re¬ 
quired by its own legislation. However, the Reporter cannot accept so radical 
a thesis. 

The diplomatic protection of nationals against injuries suffered in a for¬ 
eign country is one of the most important institutions of international law 
and one which, in the course of the last century, has been the principal object 
of the jurisprudence of mixed commissions and arbitral tribunals. . . . 

It follows . . . that if the word “arbitrable” means “susceptible of a de¬ 
cision upon the basis of international law,” all the claims carried in List B 
are arbitrable. Underlying all of them is a question to which only international 
law can give an answer, namely, under what conditions a State can invoke the 
international responsibility of another State. The existence of this juridical 
problem gives to an international claim the juridical nature in virtue of which 
it becomes arbitrable. . . . 


Repart on State Responsibility 

For the solution of the problem at issue, no rule of treaty law' directly applica¬ 
ble to the situation has been invoked . . . It must thus be based upon the rules 
of customary international law and upon the general principles of international 
law'. . . . 

According to the Spanish contention, the determination of responsibility 
for injury to aliens ... is always a domestic matter, and not subject to any 
international jurisdiction. On the other hand, the British contention asserts 
the existence of international responsibility in cases where negligence can 
be imputed to the Stale in the prevention or repression of acts constituting 
injuries to nationals of other States. . . . 

... In numerous diplomatic negotiations resulting from claims for in¬ 
demnities, governments have refrained from asserting abstract and rigid juridi¬ 
cal rules as the basis of Ipolitically] delicate claims. It is true that the great 
majority of writers have a very marked tendency to limit the responsibility of 
the State. But their theories arc often politically inspired and represent a 
natural reaction to unjustified interventions in the affairs of certain nations. 
. . . On the other hand, there is a highly developed jurisprudence of numerous 
mixed commissions and arbitral tribunals on the subject of the responsibility 
of States for injuries suffered by aliens. . . . 

It is admitted that all law has the object of assuring the coexistence of 
interests w'orthy of legal protection. That is undoubtedly also true of inter¬ 
national law. The contlicling interests in relation to the problem of indemnifica¬ 
tion of aliens arc, on the one hand, the interest of the State in the exercise of its 
authority in its own territory without interference or control by any foreign 
Stale, and, on the other hand, the interest of the Slate in seeing the rights of its 
nationals in a foreign country respected and effectively protected. ... By 
taking into account the relative importance of these conflicting interests, it 
would seem possible to reach just and equitable conclusions which would be 
supported by precedents from international jurisprudence. . . . 

Three principles are not even open to discussion: 
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1. Responsibility is the necessary corollary of right. All rights of an inter¬ 
national character consequently involve international responsibility. Responsi¬ 
bility involves as a consequence the obligation to make reparation where an 
obligation has not been fulfilled. . . . 

2. In general, a person resident in a foreign State is subject to the local law 
for the protection of his person and property under the same conditions as na¬ 
tionals of the country. 

3. The State whose national's rights are injured in the State of his residence 
has a legal right to intervene if the injury constitutes a violation of international 
law. On the other hand, diplomatic intervention is not justified merely becau.se 
an injury has been done or because the indemnity claimed or the punishment 
demanded by the injured person have not been obtained: there must be pres¬ 
ent some particular element giving ri.se to international responsibility. . . . 

The fact that the position of aliens is regulated by a treaty of establishment or 
a similar convention does not subject all legislative, administrative or judicial 
action of the country in so far as it concerns aliens on the same basis as nationals 
to examination as to its conformity with the treaty rule of equal treatment of 
nationals and aliens. For international responsibility to arise, there must be 
some violation of a clause prescribing a particular treatment of aliens, or mani¬ 
fest and serious violation of rules applicable to nationals as well as to aliens. 
The territorial character of sovereignty is so essentially a feature of modern 
public law that foreign intervention in the relations between the territorial State 
and the individuals subject to its sovereignty can only be admitted in excep¬ 
tional cases. 

The independence of the judiciary is only one of the institutions of the 
modern State which makes all intervention so delicate a matter. 

On the other hand, it is incontestable that up to a certain point the interest of 
the State in being able to protect its nationals and their property must take 
precedence over respect for territorial sovereignty, even in the absence of con¬ 
ventional obligations. This right of intervention has been claimed by all States; 
only its limits are open to discussion. Its denial would lead to inadmissible 
consequences; international law would be helpless in the face of injustices 
amounting to the negation of human personality; for every denial of justice is 
traceable to that. . . . 

The fact that it is an alien who is the victim of an offence at common law, for 
example, of a theft or an act of pillage, docs not make it a matter of international 
law; the same is true if the resulting penal proceedings are not successful or if 
the action for restitution or damages leads to no positive or satisfactory result. 
No administration of police or justice is perfect and even with reference to the 
best administered countries a considerable margin of tolerance must doubtless 
be accepted. However, the limitations thus impo.sed on the right of States to 
intervene to protect their nationals presupposes that the general level of security 
of aliens in the State of residence does not fall below a certain standard and that 
their judicial protection is not purely illu.sory. . . . 

[Other Reports and the decisions of individual claims omitted.] 
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United States (Janes Claim) v. Mexico 
United States-Mexico, General Claims Commission, 1926 

Opinions of Commissioners ( 1927), 108 


fF^Y THT Commission, van Vollenhoven, MacGregor, Commissioners.] 
]. Claim is made by the United States of America in this case for losses and 
damages amounting to $25,000.00, which it is alleged in the Memorial were 
“siilTered on account of the murder, on or about July 10. 1918. at a mine near 
lil I’igre, Sonora, Mexico, of Byron Everett Janes,” an American citizen. The 
claim is presented, as staled in the Memorial, ”on behalf of Laura May Bulling- 
Kni Janes, individually and as guardian of her two minor children. Byron Evereil 
Janes, Jr., and Addison M. Janes; and Elizabeth Janes and Catherine Janes.” 

2. Briefly summarized, the allegations in the Memorial upon which the claim 
is based are as follows: 

3. Byrim Everett Janes, for some time prior to and until the time of his 
death on July 10, 1918, was Superintendent of Mines for the El Tigre Mining 
Company at El Tigre. On or ab<mt July 10, 1918, he was deliberately shot 
and killed at this place by Pedro Carbajal, a former employee of the Mining 
Company who had been discharged. The killing took place in the view of 
many persons resident in the vicinity of the company's oilice. 'I he local police 
Comisario was informed of Janes' death within five minutes of the commis¬ 
sion of the crime and arrived soon thereafter at the place where the shooting 
occurred. He delay ed for half an hour in assembling his policemen and insisted 
that they should be mounted. The El Tigre Mining Company furnished the 
necessary animals and the posse, after the lapse of more than an hour from 
the lime of the shooting, started in pursuit of Carbajal who had departed on 
foot. The posse failed to apprehend the fugitive. Carbajal remained at a ranch 
six miles south of El Tigre for a week following the shooting, and it was ru¬ 
mored at El Tigre that he came to that place on two occasions during his stay 
at the ranch. Subsequently information was received that Carbajal was at a 
mescal plant near Carrizal, about seventy-five miles south of El Tigre. This 
information was communicated to Mexican civil and military authorities, who 
failed to take any steps to apprehend Carbajal, until the El Tigre Mining 
Company offered a reward, whereupon a local military commander was in¬ 
duced to send a small detachment to Carrizal, which, upon its return, reported 
that Carbajal had been in this locality, but had left before the arrival of the 
detachment, and that it was therefore impossible to apprehend him. 

4. It is alleged in the Memorial that the Mexican authorities took no proper 
steps to apprehend and punish Carbajal; that such efforts as were made were 
lax and inadequate; that if prompt and immediate action had been taken on 
one occasion there is reason to believe that the authorities would have been 
successful; that it was only after a money reward for the capture of Carbajal 
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had been offered that some dilatory steps were taken to apprehend him in a 
nearby town where he was slaying. 

5. The Memorial contains allegations with respect to the earning capacity 
of Janes, the loss suffered by his wife and children because of his death, and 
their want of means of support. 

6. To substantiate the allegations of fact in the Memorial of the United 
States and the charge that Mexican authorities failed to lake effective steps 
to apprehend the man who shot Janes, there were filed with the Memorial cer¬ 
tain affidavits, statements and copies of reports of the American Consul at 
Tampico to the Department of State from which it appears that the consul 
addressed the Governor of Sonora, pointing out that the killing of other 
Americans in mining camps in Sonora in the past had gone unpunished and 
urging that the Mexican authorities take steps to apprehend Carbajal. 

7. In the Answer filed by the Mexican Government it is denied that the 
Mexican authorities failed to take appropriate steps to arrest and punish 
Carbajal. Accompanying the Answer is a certified copy of judicial proceed¬ 
ings showing the action taken to investigate the killing of Janes and the orders 
given with respect to his apprehension. Attention is also called to the use of 
an armed force to capture the fugitive concerning which information is given 
in evidence accompan\ing the Memorial of the United States. , . . 

9. An affidavit (Annex 12 to the Memorial) was furnished by L. R. Bud- 
row, the General Manager of the Lucky Tiger Combination Gold Mining 
Company, an American corporation, owners of the slock of the Tigre Mining 
Company. In this affidavit Mr. Budrow states that on a visit he made to El 
Tigre shortly after Janes' death, he obtained the impression that very limited 
efforts had been made by the authorities at the time to capture Carbajal and 
that there was a general rumor in El Tigre that Carbajal was seen at that 
place a few nights after the murder. The affiant attached to his affidavit a 
report made by R. T. Mishler, Manager of the El Tigre Mining Company on 
April 11, 1925, with respect to the killing of Janes. The following extract 
from that report doubtless states in a substantially accurate way the facts with 
respect to the killing of Janes and the steps taken shortly thereafter by Mexican 
authorities to apprehend Carbajal : 

Mr. Janes had been Mine Superintendent of the Tigre Mine for six months pre¬ 
ceding the tragedy. 

He had had trouble with a trammer named Pedro Carbajal and had given orders 
for his discharge. 

Mr. Janes and his Assistant, Mr. W. H. Williams, were accustomed to hire new 
men at the mine office, near the entrance to No. 4 Level which is situated about a 
hundred yards from the American cjuarters in the towm of El Tigre. Carbajal had 
requested that he be rc-instated in his work on two or three evenings before the 
tragedy and had been refused. 

On the evening of July 10 (1918) at about 3:30 p. m. he again requested work 
and was again refused. 

After Mr. Janes and Mr. Williams had left the office and were about half way 
up the path leading to their quarters, Carbajal started running after them brandish¬ 
ing a revolver. The Americans heard him when he had almost reached them. Mr. 
Janes dodged by him and started to run back toward the office. Mr. Williams stood 
still and said “don’t shoot.” Carbajal snapped his pistol, point blank at Mr. Williams, 
but it failed to go off. He then turned and fired at Mr. Janes as he was running down 
the path. The bullet entered the back near the spine causing Mr. Janes to fall. Car- 



BASIS OF INTERNATIONAL RESPONSIBILITY 


607 


bajal ran up, placed his pistol at Mr. Janes’ head and fired a second shot through 
the brain, 

Carbajal then went down the path, threatening with his pistol, a half dozen Mexi¬ 
cans gathered around the office, and disappeared up the canon. 

The Comisario was advised within five minutes after the murder and was on the 
spot five minutes later. He lost a half hour in getting his policemen together and 
insisted that they should be mounted. The Company furnished the animals and the 
posse left Camp about 4:30 p. M. They returned about 7:00 p. m. and reported 
that they had not seen Carbajal. They w^ere also out the following day, but with¬ 
out results. 

It is current talk that Carbajal stayed at a ranch 6 miles south of Tigre, for a week 
following the murder, and that he came into Tigre on two nights during the week, 
but it is most difficult to prove this story. 

Later word was received that Carbajal was at a mescal (native liquor) plant 
near Carrizal, 75 miles south of Tigre. Both the civil and military authorities were 
advised of this report. Finally the Major in charge of the District w'as persuaded to 
send a small detachment to Carrizal to investigate, with the promise by the Com¬ 
pany of a substantial rcw'ard should Carbajal be captured. On their return the de¬ 
tachment reported that the man had left before they arrived. 

10. Doubtless the evidence accompanying the Memorial of the United 
States furnishes accurate information with regard to the killing of Janes, 
and with regard to the preliminary steps taken looking to the apprehension 
of Carbajal. The evidence on this first-mentioned point is substantially the 
same as that given by witnesses whose statements arc recorded in the record 
of judicial proceedings accompanying the Answer. With respect to these pre¬ 
liminary steps, we feel justified in reaching the conclusion that they were 
inefficient and dilatory. From an examination of the evidence on this point 
accompanying the Memorial, and more particularly from an examination of 
the records produced by the Mexican Government, we are constrained to reach 
the conclusion that there was clearly such a failure on the part of the Mexican 
authorities to take prompt and efficient action to apprehend the slayer as to 
warrant an award of indemnity. The grounds for such a conclusion can be 
shown by a brief statement of what those records reveal as to the action 
taken by the authorities. 

11. It is showm that in the afternoon of July 10, 1918, the killing of Janes 
was brought to the notice of the local Judge, at El Tigre, and he appointed tw^o 
men as experts to examine the body of the deceased. On the following day 
the Judge took the testimony of tw'o persons employed by the El Tigre Mining 
Company. These men, who were not eyewitnesses of the murder, identified 
the corp.se but gave no testimony concerning the facts of the killing. On July 
12, the Judge took the statement of Guillermo A. Williams, an eyewitness of 
the killing. On July 13, the Judge look the statement of another eyewitness. On 
July 14, the statement of another eyewitness was taken. 

12. On July 15, five days after the killing of Janes, when statements had 
been obtained from five men, the Judge, reciting that there had resulted from 
the proceedings up to that time sufficient merit for the prosecution of the 
person who killed Janes, issued an order to the Comisario to proceed to the 
capture of Carbajal. 

13. On July 16, the Judge took the statement of another eyewitness to the 
murder. The Comisario, in reply to the order directing him to proceed to 
capture Carbajal, stated that, following immediate steps looking to the capture 
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of Carbajal, which were unsuccessful, orders were given by means of warrants 
to different authorities where it was thought the accused might take refuge. 
On July 17, all papers in the case were forwarded by the local Judge to the 
Judge of First Instance of the District. The papers were received by the latter 
on July 22. 

14. On July 30, the Judge of First Instance directed the arrest of Carbajal, 
and on Auitust 5. a communication in the nature of a circular was sent to 
the Judges of First Instance in the State of Sonora with the apparent purpose 
of enlisting their co-operation in the apprehension of the fugitive. This com¬ 
munication recited the facts with regard to the killing of Janes and the pre¬ 
liminary investigations which had been conducted, and requested that the 
communication be returned to the Judge who transmitted it. 

l.'i. The circular was received by the Judge of First Instance at Arizpe on 
August 13, and by him brought to the notice of the Municipal President on 
August 14. On August 16, the Municipal President felt himself to be in a 
position to report that Carbajal was not found “in this section."’ The circular 
was evidently not received by the next Judge of First Instance on the route of 
transmission (the Judge at Sahuaripa) until October 14. about two months 
after it had reached the Judge of First Instance to whom it was originally 
transmitted. On October 15, it was sent to the Municipal President. On .No¬ 
vember 15. the communication was received by the Judge at Cananca and 
transmitted to the Municipal President on November 16. On December 3, 
the communication was forwarded to the Judge of First Instance at Nogales. 
Sonora. It thus is shown that from August 5, the date when the circular was 
first dispatched, until December 3, a period of about four months, the circular 
had reached but three judges. 

16. In this manner, as showm by the record, the circular proceeded to Judges 
at Magdalena. Alter, Hermosillo, Ures, Guaymas, and Alamos, being received 
on February 12, 1919, seven months after the killing of Janes by the Judge of 
First Instance at this last mentioned place. Thereupon it was returned to the 
Judge of First Instance at Moclezuma who had initiated its dispatch. 

17. Carbajal, the person w'ho killed Janes, was well known in the com¬ 
munity where the killing took place. Numerous persons witnessed the deed. 
The slayer, after killing his victim, left on foot. There is evidence that a 
Mexican police magistrate was informed of the shooting within five minutes 
after it took place. The official records with regard to the action taken to 
apprehend and punish the slayer speak for themselves. Eight years have elapsed 
since the murder, and it does not appear from the records that Carbajal has 
been apprehended at this time. Our conclusions to the effect that the Mexican 
authorities did not take proper steps to apprehend and punish the slayer of 
Janes is based on the record before us consisting of evidence produced by 
both Governments. 

18. The respondent Government has not denied that, under the Convention 
of September 8, 1923, acts of authorities of Sonora may give rise to claims 
against the Government of Mexico. The Commission is of the opinion that 
claims may be predicated on such acts. 
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Measure of damages for failure of apprehension and punishment 

19. The liability of the Mexican Government being stated there remains to 
be determined for what they arc liable and to what amount. At times inter¬ 
national awards have held that, if a State shows serious lack of diligence in 
apprehending and/or punishing culprits, its liability is a derivative liability, 
assuming the character of some kind of complicity with the perpetrator him¬ 
self in rendering the State responsible for the very consequences of the in¬ 
dividual's misdemeanor. Opinions to this elTect are to be found in the in¬ 
ternational awards in the Ruden <&. Company Case (Moore [International 
Arbitrations] 1655; under the Convention of December 4, 1868), in the Cotes- 
worth & Powell Case (Moore, 2053, 2082, 2085; under the Convention of 
December 14, 1872) and in the Bovallins and Hedlund Cases {Ralston's 
Report, 953), separate opinions of seemingly the same tendency being ex¬ 
pressed in the cases of De Brissot ei al. (Moore, 2968. 2969; under the Con¬ 
vention of December 5, 1885). The reasons upon which such finding of com¬ 
plicity is usually based in cases in which a Government could not possibly 
have prevented the crime, is that the nonpunishment must be deemed to dis¬ 
close some kind of approval of what has occurred, especially so if the Gov¬ 
ernment has permitted the guilty parlies to escape or has remitted the punish¬ 
ment by granting either pardon or amnesty. 

20. A reasoning based on presumed complicity may have some sound 
foundation in cases of nonprevention where a Government knows of an in¬ 
tended injurious crime, might have averted it, but for some reason constituting 
its liability did not do so. The present case is differenl; it is one of nonrepres¬ 
sion. Nobody contends either that the Mexican Government might have pre¬ 
vented the murder of Janes, or that it acted in any other form of connivance 
with the murderer. The international delinquency in this case is one of its own 
specific type, separate from the private delinquency of the culprit. The culprit 
is liable for having killed or murdered an American national; the Government 
is liable for not having measured up to its duty of diligently prosecuting and 
properly punishing the offender. The culprit has transgressed the penal code 
of his country; the Stale, so far from having transgressed its own penal code 
(which perhaps not even is applicable to it), has transgressed a provision of 
international law as to Stale duties. The culprit can not be sentenced in 
criminal or civil procedure unle.ss his guilt or intention in causing the victim's 
death is proven; the Government can be sentenced once the nonperformance 
of its judicial duty is proven to amount to an international delinquency, the 
theories on guilt or intention in criminal and civil law not being applicable 
here. The damage caused by the culprit is the damage caused to Janes' rela¬ 
tives by Janes' death; the damage caused by the Government's negligence 
is the damage resulting from the nonpunishment of the murderer. If the 
murderer had not committed his delinquency—if he had not slain Janes— 
Janes (but for other occurrences) would still be alive and earning the liveli¬ 
hood for his family; if the Government had not committed its delinquency— 
if it had apprehended and punished Carbajal—Janes' family would have been 
spared indignant neglect and would have had an opportunity of subjecting the 
murderer to a civil suit. Even if the nonpunishment were conceived as some 
kind of approval—which in the Commission’s view is doubtful—still approv- 
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ins of a crime has never been deemed identical with being an accomplice to 
that crime; and even if nonpunishnient of a murderer really amounted to com¬ 
plicity in the murder, still it is not permissible to treat this derivative and remote 
liability not as an attenuate form of responsibility, but as just as serious as if 
the Government had perpetrated the killing with its own hands. The results 
of the old conception are unsatisfactory in two directions. If the murdered 
man had been poor, or if, in a material sense, his death had meant little to his 
relatives, the satisfaction given these relatives should be confined to a small 
sum, though the grief and the indignity suffered may have been great. On the 
other hand; if the old theory is sustained and adhered to, it would, in cases like 
the present one, be to the pecuniary benefit of a widow and her children if a 
Government did not measure up to its international duty of providing justice, 
because in such a case the Government would repair the pecuniary damage 
caused by the killing, whereas she practically never would have obtained such 
reparation if the State had succeeded in apprehending and punishing the cul¬ 
prit. 

21. It can not surprise, therefore, that both international tribunals and 
Governments more than once took a different view, or at least abstained 
from sustaining the first view. The Commission is not aware of an inter¬ 
national award in w'hich the distinction has been set forth with clearness. But 
the Commission is aware of more than one award and governmental inter¬ 
position which, in allowing or claiming damages in connection with nonpun¬ 
ishment of a wrongdoer, abstained from linking up the amount of these 
damages waih the loss caused by the act of the individual. In the Glenn Case 
(Moore, 3138; under the Convention of July 4, 1868) the amount of dam¬ 
ages was not connected with any assumption of complicity. In the Lenz Case 
the Government of the United States, on account of nonpunishment of the 
culprits, only claimed “a reasonable indemnity” (March 25, 1899; Moore, 
Digest, VI, 794). In the Renton Case the same Government for the same rea¬ 
son at the same date pleaded "gross negligence, if not complicity”—therefore 
leaving the assumption of complicity doubtful—and claimed a lump sum “for 
the murder of Renton and the failure promptly to apprehend and adequately 
punish the offenders,” a position indicating that the Government did not con¬ 
sider the nonpunishment to be identical with the murder (id,). Mr. Hyde, 
interpreting the policy in this respect of the Government of the United States, 
says: “The amount of the indemnity requested and obtained appears, at times, 
to have been out of proportion to the pecuniary loss sustained by the victims 
or their dependents in consequence of the laches of the territorial sovereign.” 
(Hyde, I, 515). And how dangerous inferences from awards which are silent 
on presumed complicity are is shown by the fact that, whereas the American 
Agency quoted the correspondence in the case of the Mexican shepherds as 
testimony in favor of the older doctrine, a German author quotes it as a strik¬ 
ing example of the new one. (Schoen, Die volkerrechtliche Hajtung der Staaten 
aus unerlaubten Handhmgen, (1917), 38.) 

22. The answer to the question, which of the two views should be accepted 
as consistent with international law in its present status, would seem to be 
suggested by the fact that here we have before us a case of denial of justice, 
which, but for some convincingly logical reason, should be judged in the same 
manner as any other case of the same category. Denial of justice, in its broader 
sense, may cover even acts of the executive and the legislative; in cases of 
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improper governmental action of this type, a nation is never held to be liable 
for anything else than the damage caused by what the executive or the legis¬ 
lative committed or omitted itself. In cases of denial of justice in its narrower 
sense. Governments again are held responsible exclusively for what they com¬ 
mit or omit themselves. Only in the event of one type of denial of justice, the 
present one, a Stale would be liable not for what it committed or omitted 
itself, but for what an individual did. Such an exception to the general rule 
is not admissible but for convincing reasons. These reasons, as far as the 
Commission knows, never were given. One reason doubtless lies in the well- 
known tendency of Governments (Hyde. I, 515; Ralston, 1926, 267) to claim 
exaggerated reparations for nonpunishment of wrongdoers, a tendency which 
found its most promising help in a theory advocating that the negligent State 
had to make good all of the damage caused by the crime itself. But since inter¬ 
national delinc|uencics have been recognized next to individual delinquencies, 
since damages for denial of justice have been assessed by international tribunals 
in many other forms, and since exaggerated claims from one Government as 
against another have been repeatedly softened down as a consequence of arbi¬ 
tral methods, it would seem time to throw off the doctrine dating from the 
end of the eighteenth century, and return to reality. 

23. Once this old theory, however, is thrown olT, we should take care not 
to go to the opposite extreme. It would seem a fallacy to sustain that, if in case 
of nonpunishment by the Government it is not liable for the crime itself, then 
it can only be responsible, in a punitive way, to a sister Government, not to a 
claimant. 7'here again, the solution in other cases of improper governmental 
action shows the way out. It shows that, apart from reparation or compensa¬ 
tion for material losses, claimants always have been given substantial satis¬ 
faction for serious dereliction of duty on the part of a Government; and this 
world-wide international practice was before the Governments of the United 
States and Mexico when they framed the Convention concluded September 
8, 1923. In the Davy Case —a case, not of unpunished crime, but of inhuman 
treatment of a foreigner under the color of administration of justice—the aw'ard 
rightly slated {Ralston s Report, 412) that “there is left to the respondent Gov¬ 
ernment only one way to signify ... its desire to remove the stain which 
rests upon its department of criminal jurisprudence.” In the Maal Case —a 
case of attack on a foreigner’s personal dignity by olhcials—the award rightly 
stated {id., 916): “The only way in which there can be an expression of regret 
on the part of the Government and a discharge of its duty toward the subject 
of a sovereign and a friendly State is by making an indemnity therefore in 
the way of money compensation.” The indignity done the relatives of Janes 
by nonpunishment in the present case is, as that in other cases of improper 
governmental action, a damage directly caused to an individual by a Govern¬ 
ment. If this damage is d^lTercnt from the damage cau.sed by the killing, it 
is quite as different from the wounding of the national honor and national 
feeling of the State of which the victim was a national. 

24. The Commission holds that the wording of Article I of the Convention, 
concluded September 8, 1923, mentioning claims for losses or damages suf¬ 
fered by persons or by their properties, is sufficiently broad to cover not only 
reparation (compensation) for material losses in the narrow sense, but also 
satisfaction for damages of the stamp of indignity, grief, and other similar 
wrongs. The Davy and Maal Cases quoted are just two among numerous in- 
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ternational cases in which arbitrators held this view. The Commission docs not 
think lightly of the additional suffering caused by the fact that a Government 
apparently neglects its duty in cases of so outstanding an importance for the 
near relatives of a victim. 

25. As to the measure of such a damage caused by the delinc|uency of a 
Govenifnent, the nonpunishment, it may be readily granted that its com¬ 
putation is more difficult and uncertain than that of the damage caused by the 
killing itself. I'he two delinquencies being different in their origin, character, and 
effect, the measure of damages for which the Government should be liable 
can not be computed by merely stating the damages caused by the private 
delinquency of Carbajal. But a computation of this character is not more 
difficult than computations in other cases of denial of justice such as illegal 
encroachment on one's liberty, harsh treatment in jail, insults and menaces 
of prisoners, or even nonpunishment of the perpetrator of a crime which is 
not an attack on one's property or one's earning capacity, for instance a 
dangerous as.sault or an attack on one's reputation and honor. Not only the 
individual grief of the claimants should be taken into account, but a reasonable 
and substantial redress should be made for the mistrust and lack of safety, re¬ 
sulting from the GovernFuent's attitude. If the nonprosecution and nonpunish¬ 
ment of crimes (or of specific crimes) in a certain period and place occurs 
with regularity, such nonrepression may even assume the character of a non¬ 
prevention and be treated as such. One among the advantages of severing the 
Government's dereliction of duty from the individual's crime is in that it grants 
an opportunity to take into account several shades of denial of justice, more 
serious ones and lighter ones (no prosecution at all; prosecution and release; 
prosecution and light punishment; prosecution, punishment, and pardon), 
whereas the old system operates automatically and allows for the numerous 
forms of such a denial one amount only, that of full and total reparation 

26. Giving careful consideration to all elements involved, the Commission 
holds that an amount of $12,000, without interest, is not excessive as satisfac¬ 
tion for the personal damage caused the claimants by the nonapprehension and 
nonpunishment of the murderer of Janes. 

27. On the above grounds, the Commission decides that the Government 
of the United Mexican States is obligated to pay to the Government of the 
United States of America $12,000.00 (twelve thousand dollars), without in¬ 
terest, on behalf of Laura May Buffington Janes, widow of Byron Everett Janes, 
and Elizabeth Janes, Catherine Janes, Byron E. Janes, Jr., and Addi.son M. 
Janes, their children. 

[Statement by Nielsen, C., omitted.] 
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United States (Neer Claim) v, Mexico 
Unitfd STATiis-Miixiro, Gfnfral Ci-AiMs Commission, 1926 

Opinions of Commissioners (1927), 71 


C. VAN VoLLFMiovFN, Presiding Commissioner, G. Fi rnanofz MacGregor, 
Mexican Commissioner. 1. This claim is presented by the United States against 
the United Mexican Stales in behalf of L. Fay H. Neer, widow, and Pauline 
F. Neer, daughter, of Paul Neer, who, at the lime of his death, was employed 
as su|)crintendent of a mine in the vicinity of Guanacevi, State of Durango, 
Mexico. On November 16, 1924, about eight o'clock in the evening, when 
he and his wife were proceeding on horseback from the village of Guanacevi 
to their home in the neighborhood, they were stopped by a number of armed 
men who engaged Neer in a conversation, which Mrs. Neer did not under¬ 
stand, in the midst of which bullets seem to have been exchanged and Neer 
was killed. It is alleged that, on account of this killing, his wife and daughter, 
American citizens, sustained damages in the sum of $ lOO.OOO.OO; that the 
Mexican authorities showed an unwarrantable lack of diligence or an unwar¬ 
rantable lack of intelligent investigation in prosecuting the culprits; and that 
therefore the Mexican Government ought to pay to the claimants the said 
amount. . . . 

3. As to lack of diligence, or lack of intelligent investigation, on the part of 
the Mexican authorities, after the killing of Paul Neer had been brought to their 
notice, it would seem that in the early morning after the tragedy these authori¬ 
ties might liavc acted in a more vigorous and efTective way than they did, and 
moreover, that both the special agent of the Attorney General of Durango (in 
his letter of November 24, 1924), and the Governor of that State, who pro¬ 
posed the removal of the .Kidge of Guanacevi, have shared this opinion. The 
Commission is mindful that the task of the local Mexican authorities was 
hampered by the fact that the only eye-witness of the murder was unable to 
furnish them any helpful information. There might have been reason for the 
higher authorities of the Stale to intervene in the matter, as they apparently 
did. But in the view of the Commission there is a long way between holding 
that a more active and more elhcient course of procedure might have been 
pursued, on the one hand, and holding that this record presents such lack of 
diligence and of intelligent investigation as constitutes an international delin¬ 
quency, on the other hand. 

4. The C\)mmission recognizes the difliculty of devising a general formula 
for determining the boundary between an international delinquency of this 
type and an unsatisfactory use of power included in national sovereignty. In 
1910 John Bassett Moore observed that he did “not consider it to be practica¬ 
ble to lay down in advance precise and unyielding formulas by which the ques¬ 
tion of a denial of justice may in every instance be determined’’ (zl.y./.L., 1910, 
p.787), and in 1923 Dc Lapradelle and Politis staled that the evasive and 
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complex character He caracthe ftiyant et complexe) of a denial of justice 
seems to defy any definition {Recucil des Arbirrages Inlermtkmaux, II, 1923, 
p. 280). It is immaterial whether the expression “denial of justice” be taken 
in that broad sense in which it applies to acts of executive and legislative 
authorities as well as to acts of the courts, or whether it be used in a narrow 
sense which confines it to acts of judicial authorities only; for in the latter case 
a reasoning, identical to that which—under the name of “denial of justice” 
—applies to acts of the judiciary, will apply—be it under a dilTerent name— 
to unwarranted acts of executive and legislative authorities. Without attempt¬ 
ing to announce a precise formula, it is in the opinion of the Commission pos¬ 
sible to go a little further than the authors quoted, and to hold (first) that the 
propriety of governmental acts should be put to the test of international stand¬ 
ards, and (second) that the treatment of an alien, in order to constitute an 
international delinquency, should amount to an outrage, to bad faith, to wilful 
neglect of duty, or to an insufficiency of governmental action so far short of 
international standards that every reasonable and impartial man would readily 
recognize its insufficiency. Whether the insufficiency proceeds from deficient 
execution of an intelligent law or from the fact that the laws of the country do 
not empower the authorities to measure up to international standards is im¬ 
material. 

5. It is not for an international tribunal such as this Commission to decide, 
whether another course of procedure taken by the local authorities at Cuana- 
cevi might have been more effective. On the contrary, the grounds of liability 
limit its inquiry to whether there is convincing evidence either (1) that the 
authorities administering the Mexican law acted in an outrageous way, in bad 
faith, in wilful neglect of their duties, or in a pronounced degree of improper 
action, or (2) that Mexican law rendered it impossible for them properly to 
fulfil their task. No attempt is made to establish the second point. The first 
point is negatived by the full record of police and judicial authorities produced 
by the Mexican Agent, though the Commission feels bound to state once 
more that in its opinion better methods might have been used. From this record 
it appears that the local authorities, on the very night of the tragedy, Novem¬ 
ber 16, went to the spot w'here the killing took place and examined the corpse; 
that on November 17 the Judge proceeded to the examination of some wit¬ 
nesses, among them Mrs. Ncer; that investigations were continued for several 
days; that arrests were made of persons suspected; and that they were sub¬ 
sequently released for want of evidence. The American Agency in rebuttal 
offers nothing but affidavits stating individual impressions or suppositions. In 
the light of the entire record in this case the Commission is not prepared to 
hold that the Mexican authorities have shown such lack of diligence or such 
lack of intelligent investigation in apprehending and punishing the culprits as 
would render Mexico liable before this Commission. 

6. The Commission accordingly decides that the claim of the United States 
is disallowed. 

[Separate opinion of Fred K. Nielsen, American Commissioner, omitted.] 


Editor’s Note: The Nature and Legal Basis of International Responsibility, 
1. Use of the Term, The Third Committee of the Hague Codification Confer- 
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encc of 1930 tentatively adopted the following texts (as revised by the Draft¬ 
ing Committee); ^ 

Art, L International responsibility is incurred by a State if there is any failure on 
the part of its organs to carry out the international obligations of the State which 
causes damage to the person or property of a foreigner on the territory of the State. 

Art. 3. The international responsibility of a State imports the duty to make 
reparation for the damage sustained in so far as it results from failure to comply 
with its international obligation. 

See Minutes oj the 3rd Committee, 1930. V. 17, p. 236, and Committee dis¬ 
cussions, id., 26-31, 129-142; Bases of Discussion, 1929. V. 3, Point II, 20-24; 
id., Point XIV, 146-151. The Harvard Research Draft on Responsibility of 
States for Damage Done in Their Territory to the Person or Property of For¬ 
eigners (1929, Edwin M. Borchard, Reporter; 23 AJ.1.L. (1929), Spec. Num¬ 
ber, 131-239) provides: 

Art. I. A State is responsible . . . when it has a duty to make reparation to an¬ 
other State for the injury sustained by the latter State as a consequence of an in¬ 
jury to its national. 

In a technical sense, the term “responsibility” is thus limited to a duty to 
make reparation for an injury already committed. Although the term may be 
legitimately employed in a broader sense—e. g., the “responsibility” of a State 
“to maintain governmental organization adequate, under normal conditions, 
for the performance of ils obligations under international law” {id.. Art. 4) 
—practice limits the term to the obligation to make reparation which arises 
from a failure to fulfil some primary obligation of international law. Cf. Har¬ 
vard Research, loc. cit., 140, 146. In the Chorzow Factory Case (1928), the 
Permanent Court of International Justice observed (Ser. A, No. 17, p. 29) 
“that it is a principle of international law, and even a general conception of 
law, that any breach of an engagement involves an obligation to make repara¬ 
tion”; and (id., 47): “The essential principle contained in the actual notion 
of an illegal act—a principle which seems to be established by international 
practice and in particular by the decisions of arbitral tribunals—is that repa¬ 
ration must, as far as possible, w'ipe out all the consequences of the illegal 
act . . Cf. id., Ser. A, No. 9, p. 21; Dionisio Anzilotti, “La Responsabiiite 
Internationale des Etats'* 13 R.G.D.l. (1906), 5-29, 285-309, at p. 13; 
Ladislas Rcitzer, La Reparation comtne Consequence de I'Acte Illicite cn 
Droit International (1938), 25 IT. On the nature and measure of damages, see 
below, pp. 742 fT. 

2. Essential Elements for the Existence of International Responsibility. 
International law does not require a State to guarantee the lives and property 
of resident aliens. The international responsibility of the State must be predi¬ 
cated upon (1) an act or omission in violation of international law, (2) which 
is imputable to the State, and (3) which results in injury to the claimant State 
either directly or indirectly through damage to a national. Cf. Alwyn Free- 

^ Of the ten articles (quoted throughout this chapter) constituting “the principles of 
State responsibility agreed to by majority vote on the first reading by the Third Com¬ 
mittee,” the U.S, Department of State has observed: “There would appear to be no ob¬ 
jection in general to these articles with the possible exception of the last paragraph of 
Article 9.” Phillips to Hull, Dec. 9, 1933. U.S. For. Rel., 1933, IV. 171-172. 
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man, Denial of Justice, 22 ff.; IJ.S. (Dickson Car Wheel Co. Claim) v. Mexico, 
Opinions of Commissioners (1931), 175, 187. These three prerequisites of 
international responsibility were unanimously accepted by the Third Com¬ 
mittee of the Hague Codification Conference. See League of Nations, Minutes 
of the Third Committee, 1930. V. 17, 103. Consult extensive bibliographies 
in Lauterpacht's Oppenheim (7th ed.), 1, 303 If.; Freeman, op. cit., 727 IT.; 
Hyde, 11, 886 ff. 

(7) Violation of International Law. Although a State may by its municipal 
law assume obligations to respond in damage to aliens, the test of its inter¬ 
national responsibility is determined by international law. The Replies of Gov¬ 
ernments to the questionnaire of the Preparatory Committee for The Hague 
Codification Conference showed “unanimous acceptance of the idea that the 
responsibility of a State under international law for damage caused on its ter¬ 
ritory to the person or the property of foreigners is distinct from its respon¬ 
sibility under its own laws. ' Bases of Discussion, 1929. V. 3, pp. 16-19. 
The Third Committee of the Conference adopted the following text (as 
amended by the Drafting Committee): **Art. 5. A State cannot a\oid inter¬ 
national responsibility by invoking ... its municipal law." Minnies oj Jrd 
Committee, 1930. 17, p. 236; .see discussion, id., 120-129. Compare Har¬ 

vard Research, loc. cit., 142 IT.; ' An. 2. The responsibility of a State is de¬ 
termined by international law or treaty, anything in its national law, in the 
decisions of its national courts, or in its agreements with aliens, to the contrary 
notwithstanding." Cf. Freeman, op. cit., 14; Charles de Visscher, La Respimsa- 
bilite des Etats, II Bibliotheca Visseriana (1924), 89 IT.; Anzilolli, loc. cit., 
1 IT.; Janes Claim, above; Guerrero Report, League Doc. 1926. V. 3, p. 6. 
See also, on municipal responsibility, Borchard, Diplomatic Brotection, ll()- 
177, on the “Municipal Responsibility of the Stale," and his articles in 34, 
36 Yale L.J. and 28 Columbia L.R on “Governmental Responsibility in Tort." 

(2) ImputabiUty “When we speak of an illegal act committed by the State, 
we mean an act done by the organs through which the Slate performs its func¬ 
tions and which enable it to fulfil its international duties. Every one of these 
organs, whether it be legislative, administrative or judicial, can commit an 
illegal act, contrary to the rights of another State, imputable to the Stale to 
which the organs belong, and consequently involving that State's responsi¬ 
bility.” Guerrero Report, loc. cit., 6. Sec, on imputability, Roberto Ago, Le 
Delit International, 68 Hague Recueil (1939), 419-554, esp. 450-498; Anzi- 
lotti, Cours (1929), 251 IT., 468 fl.; Anzilotti in 13 R.G.D.L (1906), 5-29, 
285-309; J. G. Starke, “Imputability in International Delinquencies,” 1938 
B.Y.I.L. 104-117; George 0)hn, La Theorie de la Responsabilite Interna¬ 
tionale, 68 Hague Recueil (1939), 209-325; Freeman, op. cit., 22 IT. 

Imputability, as Anzilotti observes, Cours, 252, is distinct from causality 
since it is the effect of, and is c.stablishcd by, a legal norm. Although the State 
appoints and confers authority upon its agents and organs, principles of inter¬ 
national law impute to the State responsibility for certain acts and omissions 
of those agents and organs. Cf Ago, loc. cit., 451, 461 (T. 490. Thus, the Third 
Committee of the Hague Codification Conference had little difficulty in adopt¬ 
ing the following text: '‘Art. 8 (J). International responsibility is incurred by 
a State if damage is sustained by a foreigner as a result of acts or omissions 
of its officials, acting within the limits of their authority, when such acts 
or omissions contravene the international obligations of the State.” Minutes 
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of 3rd Committee 1930. V. 17, pp. 237, 82—85. C/. Bases of Discussion 
1929. V. 3,pp. 70-74, 

The classic theoretical dilViculty which hampered the w^ork of the Confer¬ 
ence was whether wrongful conduct by an ollicial in excess of his authority 
could be imputed to the State. The Guerrero Report, 1926. V. 3, p. 8, provides; 
“If the act of the ollicial is accomplished outside the scope of his competence, 
that is to say, if he has exceeded his powers, we are then confronted with an 
act which, juridically speaking, is not an act of the State. It may be illegal, but, 
from the point of view of international law, the ollencc cannot be imputed to 
the State.'’ M. Guerrero would have been more accurate had he said that from 
the point of view of the ollicial’s municipal law the ollcnce could not be im¬ 
puted to the Slate. Moreover, as Borchard observes: "The word ‘competence’ 
is ambiguous. It may leave the oilicer a State agent only if he acts rightfully, for 
w'hen he acts wrongfully, he ‘has exceeded his powers.' On the other hand, it 
may be synonynunjs with juri.sdiction, i. e., his general authority to under¬ 
take the act in question.” H. M. Borchard, “Theoretical Aspects of the In¬ 
ternational Responsibility of States,” Zeitschrift fiir aiisllindisches oljentliches 
Recht und V'dikerrecht (1929), Bd. I, T. 1, 223, 228. The basic error of 
denying international responsibility for the ultra vires acts of ofiicials lies in 
the attempt, conscious or uncon.scious, to substitute the olticial's municipal 
law for international law' as the basis of imputability and. consequently, for the 
determination ()f the international responsibility of the Stale. Cf. Ago, loc. cit., 
471; Freeman, (^p. cit., 23 (T. Yet international practice and the decisions of 
international tribunals arc replete with cases in which, as Borchard says. State 
responsibility has been "predicated on the mere malfeasance or nonfeasance of 
oHicers upim whom a distinct governmental duty was incumbent.” Borchard, 
Diplomatic Protection, IS6 IT., with citations. ( f. citations in Clyde Eagleton, 
The Responsibility of States in International Law (1928 ), 54 IT.: A. H. Feller, 
The Mexican Claims Commissions, 1923-34, (1935), 132-147: Whiteman, 
Damages in International Law, I, 6 IT. and passim: Ralston, Law and Procedure 
of International I'rihunals (1926) and Supplement (1936), Secs. 578 fT. See 
Anzilotti, Coitrs, 470, that “a well-established norm (une nonne ties sure) 
of international law, resulting from a constant and general practice, imputes 
to the State the illicit acts of its organs, even if they have acted outside the 
competence attributed to them by their municipal law' and in conflict with it.” 

l1ie Third Committee of the Hague Codification Conference tentatively 
adopted the following text on the point: “/In. S . . (2). International 
responsibility is likcw'isc incurred by a State if damage is sustained by a for¬ 
eigner as a result of unauthorized acts of its oHicials performed under cover 
of their oflicial character, if the acts contravene the international obligations of 
the State. International responsibility is, however, not incurred by a State if 
the oflicial’s lack of authority was so apparent that the foreigner should have 
been aware of it and could, in consequence, have avoided the damage.” Min¬ 
utes, loc, cit., 237, 85-102; Bases, loc, cit,, 74-78. 

Fault, “On the Continent,” writes Borchard, “a very considerable litera¬ 
ture has developed on the issue whether risk or fault {Erfolgs oder Schuld- 
haftimg) underlies State responsibility in international law. [Citing Strupp, 
Das vblkerrechtliche Delikt (1920), 45 IT.; ibid,, Elements du droit inter¬ 
national public (1927), 220 fT.; ibid. Die vdikerrechtliche Haftung des Staates, 
inbesondere hei Handlungen Privater (1927), 14 ff.; Jess, Politische Handlun- 
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gen Privater gegen das Ausland und das Volkerrecht (1923), 116 IT.; Decen- 
ciere-Ferrandiere, La responsahilite intcmationalc des Etats, etc. (1925), 
76 ff.; Heilborn, Delikisschuld und Erfoigshaftung im Volkerrecht (1927), 7 
Zeitschrift fiir Ofjentliches Recht, 1 ff.] Three principal theories have attained 
a certain vogue. The prevailing theory seems to insist on the necessity of fault 
{culpa or dolus) on the part of the State or its agent—if that distinction is 
admitted. Anzilotti's theory [see 13 R.G.D.L, 285 ff. and Cours, 496 ff.] merely 
demands a violation of international law with respect to the alien, /. e., a 
wrongful act attributable to the State, whether ‘fault’ is present or not. Strupp’s 
theory presupposes merely wrongful act in case of commission . . but re¬ 

quires proof of fault in the ca.se of omissions.” However, these theories “ap¬ 
parently play little or no part in the determinations of international tribunals 
or in the work of Foreign Offices . . . International Courts and P’orcign 
Offices do not profess to make any fundamental distinction between wrong¬ 
ful, though perhaps innocent and unintentional, invasion of an alien's rights, 
and ‘fault’—the degree of wilfulne.ss or negligence in the commission of the 
injury affecting mainly the measure of damages.” E. M. Borchard, “Theoretical 
Aspects of the International Responsibility of States,” /oc*. c/7., 224-225. Sec 
also Anzilotti, loc\ cil.: Ago, loc. cit., 476-498; Cohn, loc. cit., 240 ff., 253 ff.; 
Eaglcton, op. cit., 208 ff.; Dunn, The Protection of Nationals (1932), 133 ff., 
161 ff. (on theory of risk allocation). 

(5) Injury. The statement of Vattel, Le Droit des Gens (1758), liv. 2, 
§ 71, that “whoever ill-treats a citizen indirectly injures the Stale,” though 
sometimes criticized as outmoded (see below, p. 735), remains the classic 
explanation of the legal basis of the international responsibility of the State 
for damage to foreigners. Compare the Memorial of the British Government 
in the Finnish Ships Arbitration (1934) (partially reprinted in 1936 
22): “When a slate makes a claim against another in respect of an alleged in¬ 
jury to its nationals, the state itself becomes the claimant and the basis of its 
claim must be an injury done to itself in the person of its nationals, and it 
must establi.sh that this injury is the result of a breach of an international 
obligation by the state against whom the claim is made.” See also above, p. 602, 
and below, pp. 721 ff., on the Public Nature of International Claims. See the 
statement of A. H. Feller, Counsel on behalf of the Secretary-General of the 
United Nations, before the International Court of Justice, March 8, 1949, that 
“it is clear that international law has found it essential to give a right to the 
States to demand reparation for unlawful injuries to their nationals.” Repara¬ 
tion for Injuries Suffered in the Service of the United Nations, LCJ. Pleadings, 
etc. (1949), 86. 

3. The International Standard of Justice. Not every dereliction of duty with 
reference to aliens by the State or its officials entails international respon¬ 
sibility. As the Mexican-American General Claims Commission held in the 
Neer Case, above, “the boundary between an international delinquency” and 
“an unsatisfactory use” of national power is determined by “international 
standards” and the insufficiency of governmental action must be substantial 
to justify the finding that international law has been violated. Furthermore, 
it is not always clear until there has been a resort to local judicial or adminis- 
Irative remedies whether or not the alleged dereliction does or does not in¬ 
volve the international responsibility of the State. It is for this reason that some 
writers have maintained that international responsibility cannot even exist 
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prior to the ineffectual exhaustion of local remedies. (On this point, see below, 
pp. 633-636). 

With reference to the international standard of justice the classic statement 
of Elihu Root, made before the American Society of International Law in 
1910, is worth quoting; 

As between countries which maintain effective government for the maintenance 
of order within their territories, the protection of one country for its nationals in 
foreign territory can be exercised only by calling upon the government of the other 
country for the performance of its international duty, and the measure of one coun¬ 
try’s international obligation is the measure of the other country’s right. The rule 
of obligation is perfectly distinct and settled. Each country is bound to give to the 
nationals of another country in its territory the beneru of the same laws, the same 
administration, the same protection, and the same redress for injury which it gives 
to its own citizens, and neither more nor less; provided the protection which the 
country gives to its own citizens conforms to the established standard of civilization. 

'I'here is a standard of justice, very simple, very fundamental, and of such gen¬ 
eral acceptance by all civilized countries as to form a part of the international law' 
of the world. The condition upon which any country is entitled to measure the 
justice due from it to an alien by the justice w'hich it accords to its ow'ii citizens is 
that its system of law and administration shall conform to this general standard. 
If any country’s system of law and administration does not conform to that .stand¬ 
ard, although the people of the country may be content or compelled to live under 
it, no other country can be compelled to accept it as furnishing a satisfactory meas¬ 
ure of treatment to its citizens. , . . The standard to w'hich the rule appeals is a 
standard of right, and not necessarily of actual performance. ... It is a practical 
standard and has regard always to the possibilities of government under existing 
conditions. . , . [Root, “The Basis of Protection to Citizens Residing Abroad,” 
Proceedms, AS.LL., 1910. 16, 20-22; same, 4 AJJ.L. (1910) 517. 521-523.1 

See Freeman, op. at., 531-570, on ‘The International Standard of Pro¬ 
cedural Justice,” and Borchard, “The ‘Minimum Standard' of the Treatment 
of Aliens,” 1939 Proceedinsts, A.S.i.L., 51-74. for analyses of the standard 
and the decisions of international tribunals applying it. See above, pp. 562 ff. on 
the international standard of treatment of aliens and its substantive content. 

Article 7 of the Panamanian Draft Declaration on the Rights and Duties 
of States reads as follows (U.N. Doc. A/CN.4/2, 15 Dec. 1948, p. 70): 

Every .State is entitled to exercise exclusive jurisdiction over its territory and over 
all nationals or foreigners within that territory. 

Foreigners may not claim rights different from, or more extensive than, those 
enjoyed by nationals. 

The comment of the British Government upon this proposal under dale of 
August 24, 1948, was as follows (id.. 188): 

His Majesty’s Government cannot entirely agree with the formulation of cither 
of the two sentences in Article 7. It i.s, they consider, not correct that a Stale's juri.s- 
diction over foreigners within its territory is completely exclusive. International law 
recognizes both territorial jurisdiction over all persons and things within the terri¬ 
tory, and a personal jursdiction over nationals wherever they may be. . . . 

The second sentence of this article is not in accord with existing international 
law, as His Majesty’s Government apprehend it. There is much international au¬ 
thority for the existence of a minimum international standard, with which Slates 
are obliged to comply in their treatment of foreigners, whetlier or not they do .so in 
the treatment of their nationals. If, and in so far as international law develops so as 
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to limit the domestic jurisdiction of States in the treatment of their nationals to 
such an exent that every treatment of a national, which falls below the interna¬ 
tional standard, is a breach of international law (and therefore a matter on which 
other States may intervene), then the existing principle of international law with 
regard to the “international standard" will apply to both nationals and foreigners. 
Unless and until that position is reached. His Majesty’s Government consider that 
the doctrine of the minimum international standard, with regard to the treatment 
of foreigners, remains part of international law’ and that agreement to abolish that 
doctrine will not be attained. . . . 

Cj. the comment of the United States Government, id., 198. 

ir. THE DETERMINATION OF INTERNATIONAL RESPONSIBILITY; 

THE RULE OF LOCAL REMEDIES 


Excerpt from Finnish Ships Arbitralion 

Grcat Britain-Finland, Arbitration in Conformity 
WITH Special Agreement, 1934 = 


[Dr. Algot Bagge, Arbitrator.) The Government of the United Kingdom of 
Great Britain and Northern Ireland and the Government of Finland agreed on 
the 30th of September, 1932, to submit to the decision of the Arbitrator the 
following t]uc.stion; “Have the Finnish shipowners or have they not exhausted 
the means of recourse placed at their disposal by British law?” . . . 

During the second half of 1916 and during 1917, thirteen ships belonging 
to Finnish shipowners were used by the British Government in the service of 
the Allies, chiefly to the White Sea and France. Four of them w'ere lost whilst 
on that service. 

The Finnish shipowners, having failed in their endeavours to be paid by 
the British Government for the hire of the ships and for the value of three of 
the ships lost—for the fourth vessel lost they were paid by a Russian Govern¬ 
ment Committee set up in London—the Finnish Government in 1920, through 
their Minister in London, made claims for compensation, which were re¬ 
jected by the British Government. The c|ucslion having been again raised by 
the Finnish Government without result, the Finnish shipowners submitted 
the case to the Admiralty Transport Arbitralion Board, set up under the In¬ 
demnity Act, 1920, to deal with claims against the British Government for pay¬ 
ment or compensation for the use of ships requisitioned during the War, for 
the employment of the .same in Government service, and compensation for 
loss or damage thereby occasioned. 

- [Ed.: Great Britain, Foreign Office, Decision rendered in conformity with the Attree- 
ment concluded on September 30, 1932, between the Government of Finhind and the 
Government of Great Britain and Northern Ireland for the submission to Arbitration of 
a Question connected with a Claim in respect of Certain Finnish Vessels used durinft 
the War. H. M. Stationery Office, 1934. .See also Reports of International Arbitral Awards, 
III, 1479.] 
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The Admiralty Transport Arbitration Board in their judgment of the 26th 
January, 1926, found that the steamers were not nor was either of them 
requisitioned by or on behalf of Great Britain, and that they were each of 
them requisitioned by or on behalf of the Government of Russia. The action 
therefore failed. 

The shipowners did not appeal to the higher Courts. 

In 1926, after that decision of the Board, the Finnish Minister in London 
proposed international arbitration. The British Government, rejecting this 
proposition, said that the Finnish shipowners, who had a right of recourse 
to the Court of Appeal, and from the Court of Appeal to the House of Lords, 
had not appealed, and there seemed no valid reasons for referring the claim, 
which had been exhaustively dealt with by the Admiralty Transport Arbitra¬ 
tion Board, to any other Tribunal. 

In 1931 the Finnish Government submitted the question in dispute to ex¬ 
amination by the Council of the League of Nations, invoking the provisions 
of the Covenant for the settlement of disputes, which, if remaining unsettled 
in spite of a proposal made by one of two States for a peaceful settlement, may 
disturb the good understanding between two parties. ■ 

The Finnish Government contended in their Memorandum to the Council 
that the undisputed material facts—namely, that the ships were taken in Brit¬ 
ish ports, that they were operated throughout under British ollicial instruc¬ 
tions, and that they were largely employed for objects in which Russia was not 
immediately concerned—create a prima facie presumption to the clfecl that 
the taking and use of the ships constituted measures for which the British 
Government incurred a direct and independent responsibility. The British 
Government, in taking and using the ships in question, had incurred the 
obligation to pay compensation to the owners of the ships, both in respect of 
their use and in respect of the loss of such of them as were destroyed. The 
British Government having not fulfilled this obligation, the Finnish Govern¬ 
ment were entitled, in international law, to claim compensation from the Brit¬ 
ish Government. The benefit of this obligation accrued, in the first instance, 
to the aggrieved owners, as a matter of private right. It was not until their 
claim for compensation was adopted and put forward by their Government 
that the obligation and corresponding right passed to the domain of inter¬ 
national law'. (First Finnish Memorandum, No. 25, 21. 36.) 

This contention was further explained and defined by the Finnish Govern¬ 
ment before the Arbitrator in their Memorials and at the oral hearing. 

The Briti.sh Government in their Memorial (No. 34) stated, and the Fin¬ 
nish Government in their Countermemorial (No. 23) concurred, that w'hen a 
State makes a claim against another State in respect of an alleged injury to its 
nationals, the Stale itself becomes the claimant, and the basis of its claim must 
be an injury to itself in the person of its nationals, and it must establish that this 
injury is the result of a breach of an international obligation by the State 
against whom the claim is made. The State must claim on the basis of injury 
done to itself in the person of its nationals, and the compensation, if any, due 
is payable by the respondent State to the claimant State, and the respondent 
State is not interested in, nor entitled to concern itself with the manner in which 
the claimant State disposes of the compensation when it has received it. 

» [Ed.: For discusvsions before League of Nations Council, sec League of Nations 
OJ. (1931), 2071 ff., 2201-2233, 2249; id. (1932), 506 ff.. 80! ff., 1I97.J 



622 IN l ERNA riONAL RESPONSIBILITY FOR ALIENS 

The Finnish Government before the Arbitrator, at the oral hearing, con¬ 
tended that, though there is a recognised right for a State in time of war, in 
certain cases of emergency, to take property belonging to foreigners found in 
the State, it becomes a wrong in international law if the original act of taking 
is not accompanied by payment. The British Government had committed 
breach of international law in not paying the shipowners. The claim of the 
Finnish Government is based on this initial breach of international law and 
not on any breach of international law consisting in failure of the British courts 
or of the British law to satisfy the requirements of international law. (Fourth 
day of oral hearing, pp. 17, 49, 46.) . . . 

The British Government further contended that there was a right of appeal 
from the decision of the Admiralty Transport Arbitration Board to the Court 
of Appeal and ultimately to the House of Lords. The Finnish shipowners had 
not availed themselves of this right. There was a well-established rule of inter¬ 
national law and practice to the effect that a State is not entitled to make any 
diplomatic claim on behalf of its nationals against another State in respect of 
any matter where, if the claim is valid, the municipal law affords a remedy, 
unless such municipal remedies have been exhausted. If the private persons 
concerned had failed to exhaust their municipal remedies, there was no founda¬ 
tion for any diplomatic claim. In the present case, the essential condition 
precedent—the exhaustion of municipal remedies—not being fulfilled, it fol¬ 
lowed that, under this well-established rule, the Finnish Government had not, 
and never had had, any right under international law to make any diplomatic 
claim with respect to this matter at all. (First British Memorandum to the 
Council of the Leaaue of Nations. No. 15, 16, 19.) 

The British Government observe before the Arbitrator in their Memorial 
(No. 50): ‘Tt is sometimes .said as an objection to the rule with regard to the 
exhaustion of municipal remedies that it operates, in fact, as a dilemma; that 
if no recourse is had to the municipal courts, then the making of a diplomatic 
claim is barred because the municipal remedies have not been exhausted, but, 
if recourse has been had to a municipal tribunal, its decision is final. It is true 
that the decision of the municipal tribunal is final in municipal law and as 
between the individual claimants and the party against whom the claim has 
been made, but it does not follow that this decision is necessarily conclusive 
as between State and State in international law. When a diplomatic claim has 
been made, the issue is one between two States and is governed by the rules 
of international law. It is not the same issue as that between the individuals 
out of which the diplomatic claim has arisen.” 

The representative of the Finnish Government, before the Council, con¬ 
tended that the shipowners had exhausted all the means of obtaining satisfac¬ 
tion offered by English municipal law. The shipowners’ claim had, from first 
to last, been founded on the use of their ships by the British Government with¬ 
out their consent, and the only remedy allowed in English law for a claim of 
that kind was the one they sought—namely, the action before the Admiralty 
Transport Arbitration Board under the Indemnity Act, Section 2(1) (a), 
which confers a right of compensation in the case of a “requisition” by the Brit¬ 
ish authorities. The Board expressly declared as facts that the steamers were 
not requisitioned by Great Britain and that they were requisitioned by Russia. 
There could, according to the Indemnity Act, be no appeal against the Board’s 
decision on a question of fact. There was therefore no room for recourse to 
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ihe Court of Appeal, and the Board’s verdict was decisive for the entire case, 
as the Indemnity Act for the case in question confers a right of compensation 
only for requisition. . . . 

[After considering a report by a committee of the League of Nations Council, 
the parties submitted the above-slated question regarding the exhaustion of 
local remedies to the Arbitrator.] 

The Finnish Government before the Arbitrator, in their Memorial (No. 16), 
contend that, even if there existed a technical right of appeal from the judg¬ 
ment of the Arbitration Board, such right was illusory and ineffective in that 
any appeal, having regard to the findings of fact of the Board, was bound to fail. 
The failure to appeal, therefore, cannot be treated as a failure to exhaust local 
remedies within the meaning of the international rule. It is no objection to an 
international claim that there exists some theoretical or technical possibility 
of resort to municipal jurisdictions. The local remedy must be really available 
and it must be effective and adequate. . . . 

The Arbitrator will first deal with the question, whether the local remedies 
rule is not applicable because of the alleged fact that British law—viz., in this 
case the IndLiiinity Act—though fulfilling the requirements of international law 
as regards effectiveness is anyhow W'anting in effect because of the limita¬ 
tion of the possible amount of compensation prescribed in the Indemnity 
Act. 

The Finnish Government before the Arbitrator, in their Memorial (No. 18) 
and Countermemorial (No. 44, 50), contend that the remedies under the 
Indemnity Act were not effective in that respect that the payment or com¬ 
pensation provided under Section 2 of the Indemnity Act shall be assessed 
on the principles set out in the Schedule, and that under these principles dam¬ 
ages corresponding to the loss or inquiry injury] sustained cannot be re¬ 
covered. It is not contested that the value of the three lost ships as assessed by 
the Board is fair and adequate. But as regards hire, the Blue Book rates (Sched¬ 
ule, Part I) did not represent fair market rates. They w ere deliberately fixed to 
exclude the effect of war upon current rates of hire. And one of the principles 
laid dow n in Part II of the Schedule is that, in awarding compensation, “nothing 
should be included in respect of any loss or damage due simply and solely to 
the existence of a state of war,” a provision which, in almost all cases, prevented 
the recovery of the market price of property. . . . 

The British Ciewernment, in their Memorial (No. 46) and their Counter- 
memorial (No. 21), further contend that the fact that the municipal court, 
contrary to what is here the case, may not be able to award all the compensa¬ 
tion to which the State of the claimants consider that they should be entitled, 
if the respondent Stale is to discharge all its international obligations, is no 
ground for excusing recourse to its tribunals. A claim is dependent upon cer¬ 
tain allegations of fact w'hich may be disputed, and upon certain legal con¬ 
tentions which may be doubtful, and the respondent Government is entitled 
to the decision of one of its own courts upon these points before it takes its 
decision to pay, or refuse to pay, compensation. It w'ould seem that, provided 
there was a municipal tribunal which was in a position to decide upon the 
merits of the case, the respondent Government would be entitled to insist that 
recourse must be had to it, even if the tribunal was not, in fact, in a position 
actually to award compensation at all, in order that the questions of law and 
fact arising might be decided. It must be remembered that the rule covers all 
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possibilities of recourse to administrative tribunals or enquiries, and that such 
bodies frequently only possess advisory functions. 

The Finnish Government in their Countcrniemorial (No. 33) submit that 
this view is untenable, and contrary not only to common sense but to the 
authorities cited both in the Finnish and the British Memorials. 

As regards this last contention of the British Government—although in 
the case of an initial breach of international law (viz., arising from an act of 
the governmental authorities, quite apart of a failure of law or courts to fulfil 
the requirements of international law) the reasons for the local remedy rule 
are nor only that the State shall have an opportunity of discharging its re¬ 
sponsibility by doing justice in its own way, but also that the State shall have 
the investigation and adjudication of its own tribunals upon the questions of 
law and fact which the international claim involves for being able to appre¬ 
ciate its international responsibility {cf. British Memorandum No. 49, note 32) 
—it appears hard to lay on the private individual the burden of incurring loss 
of money and lime by going through the courts, only to exhaust what to him 
—at least for the lime being—must be only a very unsatisfactory remedy; 
and although the Arbitrator is aware that the contrary opinion has been fre¬ 
quently expressed, the Arbitrator is inclined to find it doubtful whether the 
fact that such a kind of exhaustion has not taken place always can give the 
respondent State the right to object to an international interposition. 

But. as the British Government say in their Memorial (No. 46), the case 
of an ordinary judicial tribunal being in a position to decide on the merits of 
the case, but not to award compensation, must be a comparatively rare one. 

As to the present case, the Arbitrator, upon the reasons brought forward 
by the British Government, finds that the compensation which could be given 
under the Indemnity Act does not fall short of what has been meant by the 
term “adequate'* being used in connection w'iih the term “cfTective remedy."’ 

Is the Municipal Remedy of Appeal, which was open to the Shipowners under 

International Law, to be considered as Effective on the Merits of the Case? 

Before the Arbitrator enters into the examination of the question whether, 
under international law, on the merits of the ca.se there was an ellcctive remedy 
by appeal from the decision of the Arbitration Board, there arise, in the opinion 
of the Arbitrator, three questions which must in beforehand be considered. 

Firstly: Which contentions of fact and propositions of law are to be con¬ 
sidered by the Arbitrator? Every plausible contention “by which the individual 
claimants can, or probably can, obtain from a tribunal a decision on the merits 
of their claim, provided they formulate their claim in the right way”? (British 
Memorial, No. 45.) Or only the contentions brought forward by the Finnish 
Government before the Council of the League of Nations? Or, added to thc.se, 
the contentions of the Finnish shipowners before the Arbitration Board, if 
there are any such additional arguments? 

Secondly: Arc the contentions of fact and propositions of law which are 
thus to be taken into account when applying the local remedies rule to be 
considered as well founded? (British Memorial, No. 44, 45, and Counter- 
memorial, No. 21; Finnish Memorial, No. 31.) Is, as regards the legal proposi¬ 
tions, the case to be considered upon the basis only of the propositions of law 
which reasonably arise out of the facts? (Finnish Memorial, No. 31.) 

Thirdly: Is the local remedy under the local remedies rule to be held as not 
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efTcctivc only where it is obviously futile to have recourse to the remedy on 
those merits of the case which arc to be taken into account, or is it sutheient 
that such a step only appears to be futile? (British Counlermcmorial, No. 21; 
Finnish Government at the oral hearing, 6.2.) 

As to the first question, it is to be observed that the British Government be¬ 
fore the Arbitrator, in the Memorial (No. 45), say: A ease is not taken out 
of the operation of the local remedies rule because it can be formulated in a 
way and upon grounds so that there is no municipal remedy, if there are other 
grounds and other ways of formulating it upon the basis of which a municipal 
remedy exists. ... It is therefore ncccs.sary in the present ease to see how 
the claimants formulate their claim and to examine the grounds on which it 
is based, and then see whether the various contentions could have been taken 
before the Arbitration Board in the first place, and before the Court of Appeal 
in the second place. If they could have been raised and taken, then it is, in 
order to satisfy the local remedies rule, necessary that they should be taken. 
(5.75.) ... 

The British Government before the Arbitrator, in their Memorial (No. 44), 
add: It is stated that there is no need to have recourse to municipal remedies 
if it is clear that this action can lead to no possible result other than the re¬ 
jection of the claim. It may, however, be that there is no chance of success, 
not because the municipal law fails to provide adequate remedies, but because 
there arc no merits whatever in the claim; it may be founded upon alleged facts 
which are palpably erroneous and be supported by contentions of law which 
would be rejected in the courts of any nation. It is clear that the fact that a 
claim is obviously ill-founded, and therefore it would be useless to pursue it in 
the municipal courts, is not a ground for taking it out of the rule that municipal 
remedies must be exhausted. This would be equivalent to saying that the rule 
applied in the case of meritorious but not to unmeriiorious claims, which is 
manifestly absurd. In order to ascertain whether, under the rule, the case is 
one where recourse must be had to the municipal remedies, or w hether without 
any such recourse it can be stated that no such remedies exist, the case must 
be considered upon the hypothesis that every allegation of fact in the claim 
is true and every legal proposition upon which it is based is correct, it is ob¬ 
viously upon this basis that this question must be considered. 

The Finnish Government before the Arbitrator, in their C'ountcr-mcmorial 
(No. 31), say: fhe relevant principle to be adopted in connection with the 
rule as to local remedies does not appear to have been discussed by authority. 
In theory, there might be something to be said for the view' that some investi¬ 
gation even of the facts would be permissible, in order to ascertain whether 
municipal means of recourse were open to the claimants, but this involves 
practical difliculties, and it is certainly convenient to proceed upon the hypothe¬ 
sis that the allegations of fact in the claim arc true. The Finnish Government, 
therefore, has no objection to this being adopted as the basis in the present 
case. But as regards the legal propositions, whilst we consider that, properly 
understood, those advanced in support of the present claim are substantially 
correct, the Finnish Government is quite unable to accept the principle laid 
down by the British Government. The true hypothesis is to consider the case 
upon the basis of the propositions of law reasonably arising out of the facts. 
In order to illustrate our meaning, we would say that, if a contention of law 
which is manifestly absurd has been put forward at some time or other in 
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support of a claim, it is idle to assume that that contention is well-founded and 
to ask: What would the claimants’ rights be under the municipal law upon that 
erroneous hypothesis? for it is clear that, in fact, they would have none. Some 
regard must be had to realities. But it is not necessary, on the other hand, 
to insist that before a legal proposition is taken into account its correctness 
must be conclusively established. It is suHicicnt if the proposition is reason¬ 
ably arguable so that it cannot be said in advance that the municipal court 
would reject it, as in this case there may be ground for holding that a local 
remedy existed. A proposition of law of this character may, therefore, be 
assumed to be correct for the purpose of seeing whether, under the inter¬ 
national law, resort should have been had to the municipal means of recourse. 
The rule as to local remedies is not a rule devised for the purpose of prevent¬ 
ing international claims from being made because they are, or are thought to 
be ill-founded, but it is based upon quite different conceptions: in cases of the 
pre.sent character the basis of the rule is that the foreign Slate should, first of 
all, be given the opportunity of redressing the wrong alleged. Whether a wrong 
has really been committed is a diHercnt question altogether, with which the 
international nile under discussion is not concerned; the only point under 
that rule is: Does the municipal means of redress exist? . . . 

The Finnish Government before the Arbitrator, at the oral hearing, con¬ 
tended that the question whether a claim is meritorious or not has nothing 
to do with the rule of exhaustion of local remedies. This rule has nothing 
to do with the question of the merits of the case. It is not to be lightly assumed 
that a responsible and civilised Government is going to take up a completely 
and palpably bad claim. But if it did, it would be very easy for the other Gov¬ 
ernment to deal with it from an international point of view, but the rule as to 
local remedies has nothing to do with the question whether the claim is a good 
claim or not on the merits. Neither can it be said that the fact that a conten¬ 
tion has been pul forward makes the contention reasonable. (4.78.) 

The Finnish Government before the Arbitrator, at the oral hearing, further 
contended that the international law requires that a foreigner should exhaust 
only such remedies as appear to be effective and adequate. (6.2.) 

In the view of the Arbitrator, the British Government, w'hcn saying that the 
Courts of England arc being arraigned in an international procedure for not 
affording justice, cannot mean that here is an alleged case of failure of courts 
to fulfil the requirements of international law, creating liability for the Brit¬ 
ish Government under international law. This is the case, c. g., where there 
is a decision of the courts which is, as Borchard says {Diplomatic Protection 
of Citizens Abroad, §§ 130, 81) “grossly unfair and notoriously unjust.” That 
this here should be the case has, of course, not been alleged. The contention 
of there being an arraignment can only mean to say that the F^'innish Govern¬ 
ment contend that the claim rejected by the Arbitration Board is a meritorious 
claim. But a rejection of a meritorious claim by a British Court docs not in 
itself under international law create any liability for the British Government. 

The international claim of the Finnish Government, in consequence, is 
not based on the fact of the rejection of the claim of the Finnish shipowners 
being a breach of international law. If the basis were an alleged failure of 
courts or law to fulfil the requirements of international law, it would have 
been natural to hold that all relevant facts and points of law which could 
support the private claim should be taken into consideration. Otherwise such 
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a failure, especially of law could not be ascertained. But here the alleged fact, 
creating liability under international law, is an initial breach of iniernalional law, 
consisting in the alleged taking and using of the Finnish ships without paying 
for it. 

In this case the local remedies rule serves only the function explained by 
the British Government (British Memorial, No. 49, note 32) and accepted 
by the Finnish Government (Finnish Memorial, No. 23, and at the oral hearing, 
4.56) to the elTcct that the respondent State is entitled, first of all, to discharge 
its responsibility by doing justice in its own way, but also to the investigation and 
adjudication of its own tribunals upon the questions of law and fact which the 
claim involves, and then on the basis of this adjudication to appreciate its inter¬ 
national responsibility and to meet or reject the claim accordingly. 

The I'innish and the British Governments arc of the opinion (expressed in 
the British Memorial, No. 4, and the Finnish Countermemorial, No. 23) that 
there may be cases where it can be said that a breach of international law- has 
been committed by the very acts complained of and before any recourse has 
been had to the municipal tribunal. These acts must be committed by the re¬ 
spondent Government or its oificials, since it has no direct responsibility under 
international law for the acts of private individuals. 

I he Finnish (joverninent, as has previously been mentioned, contend that 
the situation alleged to have arisen by the taking and using of the Finnish 
ships by the British autlioritics without paying for it, covers such a case. 

If what the parties in these respects ccxntcnd is right—and the Arbitrator 
is of the opinion that it is so—then it appears that the raistni ilctrc of the local 
remedies rule, in a case of an alleged initial breach of international law, can be 
solely that all the contentions of fact and propositions of law which are brought 
forward by llie claimant Government in the international procedure as relevant 
to their contention that the respondent Government have committed a breach 
of international law by the act complained of, must have been investigated and 
adjudicated upon by the municipal Courts up to the last competent instance, 
thereby also giving the respondent Government a possibility of doing justice 
in their own, ordinary way. 

I'hc consequence is, in the opinion of the Arbitrator, that in a case of an 
alleged initial breach of international law, the rule that the respondent Slate 
“is entitled to the adjudication of its own tribunals upon the question of law 
and fact which the claim involves" can bear only on the contentions of fad 
and propositions of law put forward by the claimant Government in the in¬ 
ternational procedure, and that the opportunity of “doing justice in its own 
way" ought to refer only to a claim based upon these contentions. If the claimant 
Government do not maintain certain of the contentions advanced and rejected 
in the municipal courts, though perhaps, in fact, these contentions are rele¬ 
vant to the success of the international claim, the disadvantage is on the side 
of the claimant Government. The respondent Government has no reasonable 
interest to insist upon that, as a previous condition to further international pro¬ 
ceedings, such contentions, perhaps repudiated by the claimant Government, 
and in all events not put forward as a basis of their claim, should be subject 
to the investigation and the adjudication and the decision by the municipal 
courts, and it does not seem reasonable to ask the claimant Government in the 
international procedure to advance and defend propositions which they hold 
to be wrong. 
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The Arbitrator is aw are of the fact that in learned works, at the conferences 
of Institur <le Droit Intermit tonal, and especially at the Codification Confer¬ 
ence of 1930, the proposition has been advanced that no responsibility of the 
State can conic into existence until the private claim has been rejected by the 
local courts, whether the basis brought forward for of the international claim 
may be a failure of the local courts or law' to fulfil the requirements of inter¬ 
national law or the basis is an initial breach of international law’. 

If this proposition means that the responsibility of the State does not come 
into existence until the grounds upon which the claimant Government in the 
international procedure base their contention of an initial breach of international 
law have been rejected by the municipal courts, this proposition does not seem 
to result in any difi'crencc as to the question which contentions of fact or 
propositions of law should be considered under the local remedies rule. 

It is, besides, of interest to observe that this proposition seems to be in con¬ 
flict with arbitral decisions by United States and British Claims Commission 
of 1871. The claims to be considered by this Commission were all claims on 
the part of corporations, companies or private individuals, citizens of the two 
countries, upon the Government of the other country^ arising out of acts com¬ 
mitted against the persons or property of citizens of each country during the 
13th April. 1861—the 9th April, 1865, with the exception of the claims gen- 
erically known as the Alabama claims, which were dealt with by another 
commission. In two of these cases the private claimant was excused for not 
having appealed because of the impossibility to communicate with counsel or 
because of the court's decision having been given so rapidly that the claimant, 
residing far aw’ay, had no opportunity to interpose any claim or defence. 
(Moore, International Arbitrations, 688-690; 3152-3159.) If the interna¬ 
tional breach does not come into existence until the private claim is rejected 
by the highest competent municipal court, then the recourse to that court is 
a matter of substance and not of procedure, and it is diflicult to sec how, if 
such is the case, an excuse as the one put forward in these cases could have 
been accepted. 

The answer to the first question: Which contentions of fact and propositions 
of law in support of the international claim shall be considered by the Arbi¬ 
trators? is then: All the contentions and propositions brought forward by the 
Finnish Government in the international procedure before the Council of the 
League of Nations, but only these, shall be taken into account. 

The British Government before the Arbitrator, at the oral hearing, con¬ 
tended that the international claim is based on exactly the same legal grounds 
as those which were raised by the Finnish shipowners before the Arbitration 
Board. (5.75.) If this contention were accurate, the question now^ dealt with 
would be of no direct relevance. It will, however, be seen that, on important 
points, this is not quite the case. 

The Finnish Government before the Arbitrator, at the oral hearing, declared 
to withdraw one of the contentions of law, advanced before the Arbitration 
Board by the Finnish shipowners and maintained by the Finnish Government 
before the Council of the L.cague of Nations. 

The British Government objected to this withdrawal, as the formal argu¬ 
ments of the Finnish Government before the League of Nations are forming 
the very basis of the Arbitration. (3.85.) 

The Arbitrator is of the opinion that the purpose of the proceedings be- 



THE RULE OF LOCAL REMEDIES 


629 


fore him is only lo help him to answer the question whether the requirements 
of the local remedies rule have been fulfilled, and that that question includes 
the point whether the contentions put forward before the Council of the League 
of Nations have been tried in the competent municipal courts. Under such 
circumstances, a point of law which has been urged before the Council can¬ 
not properly be withdrawn before the Arbitrator. 

As to the second question . . . every relevant contention brought forward 
by the claimant Government in the international procedure—whether errone¬ 
ous or not—must . . . under the local remedies rule have been examined 
by the municipal courts ere the respondent State is bound to enter into further 
international proceedings. , . . 

As regards, finally, the third question, whether the local remedy shall be 
considered as not effective only w'herc it is obviously futile on the merits of 
the case which arc to be taken into account, to have recourse to the municipal 
remedy, or whether, as the Finnish Government suggest, it is suflicient that 
such a step only appears to be futile, a certain strictness in construing this rule 
appears justified by the opinion expressed by Borchard when mentioning 
the rule applied in the prize cases. Borchard says (a.a., ? 3S3): ‘in a few 
prize cases it has been held that in face of a uniform course of decisions in 
the highest courts a reversal of the condemnation being hopeless, an appeal 
was excused: but this rule w'as most strictly construed, and if substantial right 
of appeal existed, failure to prosecute an appeal operated as a bar to relief.*’ 

These previous questions having been considered, the Arbitrator now has lo 
deal with the matter w'hcther, on the principle thus accepted, the remedy of 
appeal was elTectivc. This means an examination of the questions whether there 
were any appealable points of law' in the judgment of the Arbitration Board, 
and whether these points of law', if existent, w^ere obviously insulheient or not 
on appeal to reverse the decision of the Arbitration Board. 

The question w'hether the final conclusion of the Arbitration Board that 
there was a Russian and not an English requisition is. as the Finnish Govern¬ 
ment contend, a finding of fact from which no appeal lay, or an appealable 
point of law, depends on statements lo be made in connection with the ques¬ 
tion whether there are any appealable points of law in the judgment of the 
Board, and will therefore be dealt with under this question. . . . 

[In the following ,S3 pages of his opinion, the Arbitrator found that, although 
there were certain appealable points of law in the judgment of the Arbitration 
Board, nevertheless, these points “obviously w'ouid have been insulheient lo 
reverse the decision of the Arbitration Board as to there not being a British 
requisition, and that, in consequence, there was no effective remedy against 
this decision.”] 

The Arbitrator's decision on the question submitted to him ... is that the 
Finnish shipowners have exhausted the means of recourse placed at their dis¬ 
posal by British law.* 

* [Fd.: For subsequent discussions before League of Nations Council, see OJ., (1934), 
522, 14.50 ff.. 1511: i<L (1935), 163 ff., 181 ff., 628, 643, 689-713. 1160 IT. 

On the Finnish Ships Arbitration, see Alexander P. Fachiri, “The Local Remedies Rule 
in the Light of the Finnish Ships Arbitration,” 1936 H.YJ.L., 19-36; E. M. Borchard, 
‘The Local Remedy Rule,” 28 AJ.I.L, (1934), 729-733; Jean Hostie, “La Sentence Ar- 
hit rale de M. Bafi^e dans le Difjerend An^doA'inlandais," 43 R.G.D.I. (1936), 327-357; 
Alwyn Freeman, op. eit., 423-434.] 
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The Panevezys-Saldutiskis Railway Case 

Estonia v. Lithlania, Permanent Court of 
International Justice, 1939 

P.C.IJ., Series A 'B. No. 76; Hudson, IVorhi Court Reports, IV, 341 

[Ed.: In proceedings instituted in 1937 before the Permanent Court of Inter¬ 
national Justice by the Estonian Government against the Lithuanian Govern¬ 
ment “owing to the refusal of the latter Government to recognize the proprietary 
and concessionary rights claimed by a Company known as the Esimenc Juur- 
cieveo Raudteede Sedts Vcncniaal in respect of the Panevezys-Saldutiskis rail¬ 
way, which had been seizxd and operated by the Lithuanian Government/' the 
latter submitted two “preliminary objections.” The second “preliminary ob¬ 
jection" was based “on the non-observance by the Estonian Government of 
the rule of international law requiring the exhaustion of the remedies afl'ordcd 
by municipal law." By Order of June 30, 1938, the Court joined the prelim¬ 
inary objections to the merits and, after hearing counsel, gave its judgment 
on February 28, 1939. Only so much of the case as relates to the second 
preliminary objection is reproduced here. See below, p. 725, for other portions 
of the opinion.] 

[By Tin: Court. 1 , , . The second Lithuanian objection is based on the 
non-observance by the Estonian Government of “the rule of international law 
requiring the exhaustion of the remedies afforded by municipal law.” The 
existence of this rule which in principle subordinates the presentation of an 
international claim to such an exhaustion is not contested by the Estonian 
Agent; his contention is that the case falls within one or more of the admitted 
exceptions to the rule. 

First it is maintained that the courts in Lithuania cannot entertain a suit in 
this case. Secondly it is said that on one point—and that a point which con¬ 
stitutes an essential element in the Estonian case—the highest court in Lithuania 
has already given a decision adverse to the Estonian company’s claim. 

If either of these points could be substantiated, the Court would be bound 
to overrule the second Lithuanian objection. There can be no need to resort 
to the municipal courts if those courts have no jurisdiction to afford relief; nor 
is it necessary again to resort to those courts if the result must be a repetition 
of a decision already given. 

Before examining in detail the second Lithuanian objection, it should be 
observed that the Estonian submission in this case is based on Lithuania’s 
refusal to recognize the Esimene Company’s proprietary and concessionary 
rights in the Panevezys-Saldutiskis railway, i. e., it is based on a dispute as to 
the non-recognition of a claim by an individual to a property right and to a 

*' [Ed.: Guerrero, President: Sir ( ecil Hurst, ( ount Rostworowski, Fromageot, Al- 
lamira, Negulesco, van Eysinga, Nagaoka, C heng, Hudson, dc Visscher, Erich, Judges: 
Slrandman and Rorner’is, Judges ad boc.\ 



THE RULE OF LOCAL RFMI-DIES 


631 


contractual right. In principle, the property rights and the contractual rights of 
individuals depend in every State on municipal law and fall therefore more par¬ 
ticularly within the jurisdiction of municipal tribunals. 

The Estonian Agent has argued that the Lithuanian courts have no jurisdic¬ 
tion to entertain a suit by the Esimcnc Company to establish the Company’s 
title to the Panevezys-Saldutiskis railway. His allegation is met with an emphatic 
assertion by the Lithuanian Agent that the courts in Lithuania possess such juris¬ 
diction. The Lithuanian Agent also points to Article 2 of the Lithuanian Code 
of Civil Procedure where it is laid down that “private persons . . . whose legal 
rights arc infringed by decisions of administrative institutes [institutions] or per¬ 
sons may bring an action in the courts.” 

The question whether or not the Lithuanian courts have jurisdiction to en¬ 
tertain a particular suit depends on Lithuanian law and is one on which the 
Lithuanian courts alone can pronounce a final decision. It is not for this Court 
to consider the arguments which have been addressed to it for the purpose cither 
of establishing the jurisdiction of the Lithuanian tribunals by adducing particu¬ 
lar provisions of the laws in force in Lithuania, or of denying the jurisdiction of 
those tribunals by attributing a particular character (seizure jure imperii) to the 
act of the Lithuanian Government. Until it has been clearly shown that the 
Lithuanian courts have no jurisdiction to entertain a suit by the Esimene Com¬ 
pany as to its title to the Panevezys-Saldutiskis railway, the Court cannot accept 
the contention of the Estonian Agent that the rule as to the exhaustion of local 
remedies docs not apply in this case because Lithuanian law affords no means 
of redress. 

The second ground on w'hich the Estonian Agent has maintained that the 
rule as to the exhaustion of local remedies docs not apply in this case is that 
the highest court, the Supreme Court in Lithuania, has already held that there 
is no continuity between the Russian company and the Estonian company, and 
has therefore already given an adverse decision on a point which constitutes 
an essential clement in the Esimene Company’s claim to the Panevezys- 
Saldutiskis railw'ay. The rule of international law as to the exhaustion of local 
remedies has never, it is contended, been held to require that a claimant 
should be bound to institute proceeding on a point on which the highest court 
has already given a decision. 

The Court does not regard the argument as applicable in this instance. 

The case in which it is alleged that the Supreme Tribunal in Lithuania gave 
such a decision on March 26th, 1934, is a suit brought against the Esimene 
Company in the Lithuanian courts by one Jeglinas to recover the capital value 
and the arrears of interest due on one of the bonds issued by the Russian com¬ 
pany for the construction of the railway in question, and to obtain a decision 
that holders of the bonds were entitled to be paid in priority to other creditors, 
and also to obtain a ruling as to the rate of exchange as between roubles and 
lits. . . . 

[After quoting from the judgment of the Supreme Court of Lithuania, the 
Court continues:] 

The passage quoted above in which it is said that the proofs had not been sub¬ 
mitted in the case to show that the Estonian company could be recognized as 
the successor of the former Russian company has been thought to mean that the 
Supreme Tribunal examined the evidence and gave a decision as to its effect. 
An examination of the judgment shows however that the passage in the judg- 
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mcnt means no more than that no evidence has been submitted to the Lithuanian 
courts to show the identity of the two companies. 

It must also be pointed out that if the Esimenc Company instituted proceed¬ 
ings in the Lithuanian court as to their right to be regarded as the owners and 
concessionaires of the Panevczys-Saldutiskis railway, the parties to the suit 
would not be the same as those in the Jemimas Case —so that no question of 
res judicara could arise; nor is there anything to show that the Esimene Com¬ 
pany would hnd itself confronted by a course of decisions (jurisprudence con- 
stante) of the Lithuanian courts which would render the Company's suit hope¬ 
less, despite the dilTerence of the parties. 

The Estonian Agent has also drawn the attention of the Court to an opinion 
rendered by the Lithuanian Council of State on January 2.Slh, 1933, as to the 
juridical basis of the Esimene Company's claim to the Panevezys-Saldutiskis 
railway. The conclusion reached by the Council of State was that the Esimene 
Company was neither the same as nor the successor to the Russian company and 
therefore had no claim to the railway. 

The function of the Council of State in Lithuania is among others to notify 
to the Council of Ministers or to the particular Minister concerned any case in 
which the orders, regulations or instructions of the executive authorities are in¬ 
consistent with the laws in force. It is not a judicial authority the opinions of 
which would be binding on the Lithuanian courts. For this reason the fact that 
in 1933 it rendered an opinion to the Lithuanian Government adverse to the 
validity of the Esimene Company's claim cannot be regarded as excusing that 
Company from seeking redress in the Lithuanian courts. 

Neither of the reasons put forw'ard by the Estonian Agent for the nonapplica¬ 
tion of the rule as to the exhaustion of the local means of redress can therefore 
be regarded as holding good in the present case. 

In consequence, on the one hand, the second Lithuanian preliminary objec¬ 
tion having been submitted for the purpose of excluding an examination by the 
Court of the merits of the case, and being one upon which the Court can give 
a decision without in any way adjudicating upon the merits, must be accepted as 
a preliminary objection within the meaning of Article 62 of the Rules. On the 
other hand, as regards the merits of the objection, it is common ground between 
the Parties that the Estonian company has not instituted any legal proceedings 
before the Lithuanian courts in order to establish its title to the Panevczys- 
Saldutiskis railway. 

The objection must therefore be regarded as one that can be entertained as 
an objection of a preliminary character and as well-founded as regards its 
substance. 

For These Reasons, 

The Court, by ten votes to four, 

Declares that the objection regarding the non-exhaustion of the remedies 
afforded by municipal law is well founded, and declares that the claim presented 
by the Estonian Government cannot be entertained. . . 


Editor’s Note: The Functions of the Rule of Local Remedies,—When Does 
International Responsibility Commence? The characterization of international 

^fEn.: See also the observations on the local remedies rule in the dissenting opinions 
of Judges van Eysinga, Hudson and Erich.] 
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responsibility as a legal obligation to make reparation for an injury in violation 
of international law (see above, p. 615) assumes the existence of some practical 
means of establishing the fact of a violation of international law and the con¬ 
sequent existence of international responsibility. Although the mere allegation 
that international responsibility exists in a given case may sometimes be self- 
evident, more often the allegation will be challenged. Moreover, an examina¬ 
tion of international arbitrations shows that it can be successfully challenged 
in a majority of cases. In Table L Appendix B, Vol. IIL of Whiteman, Damages 
in International Law, Miss Whiteman shows that of 30,594 claims presented 
in 50 international arbitrations, damages were allowed in only 11,736 cases 
(3S.36' f' ). Even without a detailed examination of the legal reasons for disal¬ 
lowing claims it would appear to be significant that allegations that international 
law' had been violated were held to be unfounded in over 60^ ^ of the cases 
submitted to arbitral tribunals. Thus, in the American-Mexican Claims Arbi¬ 
tration under the Convention of July 4, 1868, the Commission allowed dam¬ 
ages in only 353 of the 2015 claims presented. Whiteman, op. cit. The Ameri¬ 
can Commissioner ob.served in the Perez Case: ‘‘The Mexican Department 
(of Foreign Alfairs) emptied the contents of its waste baskets on the Com¬ 
mission, just as the U.S. .State Department sent every scrap of paper with 
‘Mexico' marke.d on it. to the same reservoir of defunct claims.'’ Cf. Hunt's 
Report, 11. 

The practical necessity for establishing the existence, or the probable exist¬ 
ence, of international responsibility in a given case prior to the presentation 
of an international claim is one of the reasons for the development of the local 
remedies rule. Although Borchard's statement (as Reporter, Harvard Research 
Draft on Responsibility of States, loc, cit., 151) that “until the local remedy 
has been tried, there is no opportunity to form even a preliminary judgment 
whether there is a basis for international responsibility" may be regarded as 
extreme, he has cogently summarized the arguments for the rule as follows 
(F. M. Borchard, Diplomatic Protection, 817-818): 

I hc principle of international law by virtue of which the alien is deemed to tac¬ 
itly submit and to be subject to the local law' of the slate of residence implies as its 
corollary that the remedies for a violation of his rights must be sought in the local 
courts. Almost daily the Department of State has occasion to reiterate the rule that 
a claimant against a foreign government is not usually regarded as entitled to the 
diplomatic interposition of his own government until he has exhausted his legal 
remedies in the appropriate tribunals of the country against which he makes claim. 
There arc several reasons for this limitation upon diplomatic protection: first, the 
citizen going abroad is presumed to take into account the means furnished by local 
law for the redress of wrongs; secondly, the right of sovereignty and independence 
warrants the local state in demanding for its courts freedom from interference, on 
the assumption that they arc capable of doing justice; thirdly, the home govern¬ 
ment of the complaining citizen must give the olTending government an oppor¬ 
tunity of doing justice to the injured parly in its own regular w'ay, and thus avoid, 
if possible, all occasion for international discussion; fourthly, if the injury is com¬ 
mitted by an individual or minor official, the exhaustion of local remedies is neces¬ 
sary to make certain that the wrongful act or denial of justice is the deliberate act 
of the state, and fifthly, if it is a deliberate act of the stale, that the stale is willing 
to leave the wrong unrighted. It is a logical principle that where there is a judicial 
remedy, it must be sought. Only if sought in vain and a denial of justice established, 
does diplomatic interposition become proper. 



634 INTERNATIONAL RESPONSIBILITY FOR ALIENS 

Failure to distinguish between the existence of international responsibility, 
the procedures for establishing its existence, and the propriety of invoking it 
in the form of an international claim has led to confusion of thought as to 
when international responsibility arises. Cf. Hyde, II, 882 fl., 911 ff.; Free¬ 
man, op. at., 405 ff.; Dunn, Protection of Nationals, 156; Clyde Eaglcion, 
The Responsibility of States in International Law, 95 ff.; Eagleton, **Une 
Theorie an Sujet ciu Commencement de la Responsabilite de VEtat” R.D.I.L.C., 
3rd sen, XI (1930), 643-659; Borchard, “Theoretical Aspects of the Inter¬ 
national Responsibility of States,” loc. cit., 233-242; J. G. Starke, “Im- 
putability in International Delinquencies,” 1938 B.Y.I.L., 104, 107 fT. The 
exhaustion of local remedies has been regarded by some as “a condition sub¬ 
sequent, not limiting international responsibility, but merely conditioning 
interposition” and by others as “a condition precedent to inception of inter¬ 
national responsibility.” Borchard, loc. cit., 238. The Finnish Ships Arbitra¬ 
tion, observes Fachiri, 1936 B.Y./.L., 33, is “authority for the view that in¬ 
ternational responsibility may be incurred by a state in respect of injuries 
caused to private foreigners even before they have resorted to, or exhausted, 
their local remedies. Such responsibility is incurred where, but only where, 
the matter complained of, being the direct act of the government, itself con¬ 
stitutes a breach of international law\ But although the initial breach of inter¬ 
national law gives rise to international responsibility an international claim by 
the government of the injured individuals does not lie unless and until they 
have exhausted their local remedies, if any.” Cf. the admirably lucid Memorial 
of the British Government quoted by Fachiri, loc, cit,, 22-25, and largely 
followed by Arbitrator Bagge, above, p. 624. 

On the other hand, Judge Manley O. Hudson, arguing in his dissenting 
opinion in the Panevezys-Saldutiskis Railway Case, P.C.I.J., Ser. A/B, No. 76 
(1939) at p. 47, that the Lithuanian objection as to the nonobservance of the 
rule of local remedies was not of a preliminary character but went to the merits, 
observed: 

It is a very important rule of international law' that local remedies must have 
been exhausted without redress before a State may successfully espouse a claim 
of its national against another .State. This is not a rule of procedure. It is not merely 
a matter of orderly conduct. It is a part of the substantive law as to internationai, 
i.e. .State-to-.State, responsibility. If adequate redress for the injury is available to 
the person who suffered it, if such person has only to reach out to avail himself of 
such redress, there is no basis for a claim to be espoused by the State of which 
such person is a national. Until the available means of local redress have been ex¬ 
hausted, no international responsibility can arise. 

Judge Hudson admits, however, loc. cit., 48, that “this is not a rule of thumb” 
and that “the facts may justify an international tribunal in saying that inter¬ 
national responsibility has arisen even though local remedies have not been 
exhausted.” 

In the Phosphates in Morocco (Preliminary Objections) Case, P.C.U., 
Ser. A/B, No. 74 (1938), the Permanent Court of International Justice de¬ 
clined to entertain jurisdiction of an Italian claim against France on the 
ground that the dispute “did not arise with regard to situations or facts sub¬ 
sequent to the ratification of the acceptance by France of the compulsory 
jurisdiction” of the Court in 1931, and thus was excluded from the jurisdiction 
of the Court by the terms of the French acceptance of compulsory jurisdiction 



IHt: RULE OL l.OCAL REMEDIES 


635 


which was limited to “any disputes which may arise after the ratification of 
the present declaration with regard to situations or facts subsequent to such 
ratification.” In 1925 the Moroccan Department of Mines had deprived an 
Italian subject of property rights in Morocco. Since this date was prior to 
French acceptance of the compulsory jurisdiction of the Court, the Italian 
Government contended that the legal basis of the Italian claim was a denial 
of justice caused by the inelTectiveness of local remedies in Morocco and that 
this denial of justice had not only continued from 1925 but had been con¬ 
firmed and aggravated in 1933, a dale subsequent to French acceptance of 
the compulsory jurisdiction of the Court. In rejecting this contention, the 
Court observed {lac. cit., 28): 

The Court cannot regard the denial of justice alleged by the Italian Government 
as a factor giving rise to the present dispute. In its Application, the Italian Govern¬ 
ment has represented the decision of the Department of Mines as an unlawful in¬ 
ternational act, because that decision was inspired by the will to get rid of the 
foreign holding and because it therefore constituted a violation of the vested rights 
placed under the protection of the international conventions. That being so, it is in 
this decision that we should look for the violation of international law—a defini¬ 
tive act which would, by itself, directly involve international responsibility. This 
act being attributable to the Stale and described as contrary to the treaty right of 
another State, international responsibility would be established immediately as be¬ 
tween the two States. In these circumstances the alleged denial of justice, resulting 
either from a lacuna in the judicial organization or from the refusal of administra¬ 
tive or extraordinary methods of redress dc.signed to supplement its deficiencies, 
merelv results in allowing the unlawful act to subsist. It exercises no influence 
either on the accomplishment of the act or on the responsibility ensuing from it. 

Compare Hyde, 11, 912, that “in the examination of claims, it becomes im¬ 
portant to distinguish events which tend to show internationally illegal conduct 
on the part of a territorial sovereign, from those which tend to show- a failure 
on its part to afford a means of redress in consequence of such conduct. The 
former serves to establish national {sc.: international] responsibility; the latter 
to justify interposition.“ However, as Borchard observes. !oc. cit., 236, the very 
question to be determined in many cases is whether there has been “inter¬ 
nationally illegal conduct.” Resort to local remedies thus serves more than one 
function. Where an organ or official of the State commits the original injury 
to the alien (c.g., unwarranted arrest, reckless shooting by an official, unlaw¬ 
ful violation of vested rights) that State is directly responsible to the State 
of the injured alien; but where the original injury to the alien (e. g., murder 
by a private individual) is not a violation of international Uuv, no international 
responsibility arises unless it can be shown that the State was responsible for 
some additional injury attributable to it (e. g., lack of due diligence in pre¬ 
venting the original injury, denial of justice, failure to provide effective local 
remedies). In many cases in the former category (original injury by an official) 
the injury to the alien will be redressed locally if its existence is establi.shed 
by resort to the courts or administrative authorities; and local redress to the 
alien will constitute at the same time international redress to his State. In the 
case where the original injury to the alien is not in itself internationally illegal, 
it is frequently only the failure of local remedies which creates international 
responsibility. In both cases, then, resort to local remedies is a desirable and 
usual prerequisite to the presentation of an international claim. 
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At the Hague Codification Conference of 1930 the rule of local remedies 
was extensively discussed, the issue being frequently confused with the ques¬ 
tion whether international responsibility can arise prior to the exhaustion of 
local remedies. The Third Committee tentatively adopted the local remedies 
rule as follows: 

Article 4. 1. The vState's international responsibility may not be invoked as re¬ 
gards reparation for damages sustained by a foreigner until after exhaustion of the 
remedies available to the injured person under the municipal law of the State. [Para¬ 
graph 2 provided for an exception where the alien was hindered by the authorities 
from pursuing local remedies.) 

See Mituttes of 3rd Committee, League of Nations Doc. 1930. V. 17, pp. 236, 
63-81, 162-169; Bases of Discussion, 1929. V. 3, No. 27, pp. 136-139. 

Compare Borchard, “Responsibility of States at The Hague Codification 
Conference," 24 AJ.I.L, (1930), 517, 526 n., that the Committee draft 
“avoided the awkward conclusion . . . that international responsibility might 
arise before it could be invoked. The suggestion that rights can exist without 
remedies is not a particularly happy one, from a legal point of view. It is sterile. 
That is why it seemed best to many delegations to combine in one article the 
substantive existence of international responsibility and the duty to make 
reparation, both concepts being essential to and inherent in responsibility.” 
Sec also his “Theoretical Aspects of the International Responsibility of Slates," 
he. cit., 233-242: Harvard Research, loc. cit,, 149-157. Note, however, that 
the Committee draft deliberately ignores the doctrinal controversy as to when 
international responsibility commences. 

The rule that local remedies must be exhausted prior to the invocation of 
international responsibility is waived in certain cases. As Secretary of Slate 
Hamilton Fish wrote in 1873: “A claimant in a foreign Slate is not required 
to exhaust justice in such State when there is no justice to exhaust." Moore, 
Digest, VL 677 ff. See Panevezys-Saklutiskis Railway Case and Finnish Ships 
Arbitration, above. See also Hackworth, V, 511-526; Hyde, 11, 917-922; Har¬ 
vard Research, loc, cit., 154-157; Borchard, Diplomatic Protection, 821 IT.; 
Freeman, op. cit., 423-434; Whiteman, Damages, I, 14—24; Marcel Sibert. 
^'Contribution a bEtude des Reparations pour les Domma^es causes aux 
Etrarii^ers en consecpience d'une Lei^islation contraire au Droit des Cens," 48 
R.Ci.D.f. (1941-45), 5-34. Arbitral tribunals have sometimes dispensed with 
the rule requiring the exhaustion of local remedies on the jurisdictional ground 
that by agreeing to submit a case to arbitration States must have intended to 
confer jurisdiction upon the tribunal and to waive the local remedies rule. See 
citations in Borchard, Diplomatic Protection, 819. However, a plea by the 
United States to this elTcct in the Salem Claim was denied by the tribunal. De¬ 
partment of State, Arbitration Series 4 (6) (1933) 43. Cf. dissenting opinion 
of Judge van Eysinga in the Panevezys-Saldutiskis Railway Case (1939), 
P.C./.J., Ser. A/B, No. 76, pp. 30, 35-41, which advances reasons for 
dispensing with the local remedies rule where States have accepted uncondi¬ 
tionally the compulsory jurisdiction of the Court. 

Governments sometimes stipulate by mutual consent in the compromis 
that “no claim shall be disallowed or rejected by the Commission by the ap¬ 
plication of the general principle of international law that the legal remedies 
must be exhausted as a condition precedent to the validity or allowance of 
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any claim.” Cf. Article V of the Convention concluded September 8, 1923, 
between the United States and Mexico. Cf. also similar provisions in British, 
French, German, Italian, and Spanish claims agreements with Mexico, A. H. 
Feller, The Mexican Claims Commissions 1923-1934 ( 1935). Cj. also Ar¬ 
ticle V of the Claims Convention between the United States and Panama signed 
July 28, 1926. U.S. Treaty Series, No. 842. This last-mentioned practice, by 
which the governments agree in the compromis that the commission may 
dispense with the rule of local remedies, has had serious consequences. NicLscn, 
in his dissenting opinion in the International Fisheries Claim (U.S.-Mexico, 
Opinions of Commissioners (1931), 239, appears to defend the practice on 
the ground that the plea that a claimant has not exhausted his local remedies 
“is not concerned with the fundamental question whether a wrong was initially 
committed by authorities of a respondent Government." On the other hand, 
Borchard and Eaglcton strongly deplore this recent tendency. Cf. Borchard, 
“Recent Opinions of the General Claims Commission. United States and Mex¬ 
ico," 25 A.J./.L. (1931), 735-740; Eaglcton, *'I3epnisement des rccours in¬ 
ternes et le deni de justice, d*apres certaines decisitms recentes/* R.D.l.L.C., 
3rd Ser., XVI (1935), 504-526. Since the failure of local remedies—with a 
resultant denial of justice—is the most usual basis of international claims, says 
Eaglcton, claims conventions which dispense with the local remedies rule 
prevent tribunals from basing their decisions on tried and valuable criteria 
of the law of international claims. As a consequence, claims commissions have 
been forced to decide on the basis of their own subjective notions of equity 
and justice rather than on the basis of principles and standards crystallized by 
international practice. Some of the awards of the American-Panamanian Claims 
Commission make scarcely a reference to the rules of international law. A 
further consequence has been a tendency to regard as a violation of inter¬ 
national law—implying “direct" State responsibility (sec above, pp. 634 IT.) — 
manv acts which would ordinarily be redressed locally. Cf. Freeman, op. cit., 
435 If.; Hackworth, V, 525-526." 

III. CAI AO DOCTKINE AND CAL\ () CLAl’SE 

Editor's Noth: The Calvo Doctrine. During the later nineteenth and earlier 
twentieth centuries disturbed political conditions in the newer States of Latin 
America “gave rise to a steady stream of complaints of injuries to foreigners, 
and to occasional resort to armed intervention to enforce demands for redress.” 
Lack of confidence in local standards of justice generated a frequently arrogant 
refusal by foreigners to resort to local remedies, and an increased resort to 
diplomatic protection by foreign Slates. Cf. Dunn, Protection of Nationals, 
55 ff. To the celebrated Argentine jurist, Carlos Calvo, the institution of diplo¬ 
matic protection seemed a weapon of strong, and frequently expansionist, 
States against the weak. Cf. his Le Droit International (5th cd., 1896). From 
his writings were developed practices by which Latin American States at¬ 
tempted by treaty, constitutional provision, statute and contracts with aliens 
to secure observance of the rule of local remedies and to restrain diplomatic 
interposition. See Borchard, Diplomatic Protection, 792 tf.; Freeman, Denial 
of Justice, 456 IT.; Freeman, “Recent Aspects of the Calvo Doctrine and the 
Challenge to International Law,” 40 A.J.I.L. (1946), 121-147; Lionel M. 
Summers, “The Calvo Clause,” 19 Virginia L.R. (1932-33), 459-484 (trans- 
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lated and revised from 7 R.D.l,, 567); Eagleton, op, cit., 104 ff.; Moore, 
Digest y VI, 293 ff.; Frederick S. Dunn, The Diplomatic Protection of Ameri¬ 
cans in Mexico (1933), 166 ff., 391 ff. 

Treaties by which Latin American States sought to limit their international 
responsibility for damage to aliens to a restricted form of denial of justice arc 
exemplified by Article 6 of the treaty of July 16, 1897, between Spain and 
Peru, which provided: 

Spaniards in Peru and Peruvians in Spain shall enjoy the same civil rights as 
citizens or subjects . , . Spaniards in Peru or Peruvians in Spain shall not be en¬ 
titled to diplomatic intervention except in the event of a manifest denial of justice, 
that is failure or nei»li!»ence in the administration of it. [Martens, N.R.G,, 2d ser., 
XXX11, 70-71.] 

For discussion of such treaties, sec Freeman, op. cit.y 490 ff.; Harmodio Arias, 
“The Non-Liability of States for Damages Suffered by Foreigners in the Course 
of a Riot, an Insurrection, or a Civil War,’’ 7 AJ.I.L. (1913), 724-766, with 
list of such treaties at pp. 759-760. This practice had at least the merit of be¬ 
ing based upon mutual consent, but was nevertheless criticized by the Inst it ut 
de Droit International in a resolution adopted unanimously at its 1900 session 
(Neuchatcl) in the following terms: “The Institute of International Law 
recommends that States refrain from inserting in treaties clauses of reciprocal 
irresponsibility. It believes that these clauses are wrong in releasing States from 
the performance of their duty to protect their nationals abroad and their duty 
to protect foreigners on their territory. . . Trans, horn IS Annuaire de Tin- 
stitut de Droit International, 253. 

Constitutional and statutory provisions, ostensibly attempting to secure 
observance of the rule of local remedies, have frequently gone so far as to 
repudiate responsibility and to deny the right of diplomatic protection. Cf. 
Julius Goebel, “The international Responsibility of States for Injuries Sus¬ 
tained by Aliens on Account of Mob Violence, Insurrections and Civil Wars,” 
8 A.J./.L. (1914), 802-852, especially 831 ff.; Freeman, op. cit., 456 ff. A 
Salvadorean law of September 29, 1886, provided, in Article 39, that: 

Foreigners may appeal to diplomatic intervention only in the event of a denial 
or of a wilful delay in the administration of justice, and after having had recourse, 
without result, to all the ordinary means established by the laws of the Republic. 

and, in Article 40, that; 

By denial of justice is to be understood only the case when the judicial authority 
refuses to make a formal declaration upon the principal subject or upon any inci¬ 
dent of the suit in which he may have cognizance or which is submitted to his cog¬ 
nizance. Consequently, the fact alone that the Judge may have pronounced a deci¬ 
sion or sentence, in whatever sense it may be, although it may be said that the deci¬ 
sion is iniquitous or given in express violation of law\ cannot be alleged as a denial 
of justice. [77 B. & I 121-122.] 

This law' was protested by the British Government (id., 116), the United States 
Government and the diplomatic corps in Salvador as at variance with the right 
of diplomatic protection under international law. Cf. Moore, Digest, VI, 267- 
268 and 309 ff. Similar constitutional or statutory provisions are characterized 
by Freeman, op. cit., 457, as “the congenitally defective spawn of an illegitimate 
attempt to limit all exercise of diplomatic protection to the single hypothesis 
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of a denial of justice.” Cf, Borchard, op. at., 836-860; Harvard Research, 
Responsihility of States, Article 2: “The responsibility of a State is determined 
by international law or treaty, anything in its national law, in the decisions of 
its national courts, or in its agreements with aliens, to the contrary notwith¬ 
standing.” 

The Calvo Clause dilTcrs from the preceding methods in attempting to se¬ 
cure from the alien who contracted with a foreign government a stipulation 
in the contract that he would have resort only to local remedies and local law 
in disputes arising out of the contract or matters connected therewith and that 
he would waive his rights as an alien, his right to call upon his government 
for diplomatic protection, and all future international claims in connection with 
the contract. For an analysis of variant forms of the Calvo Clause, with cita¬ 
tions, see K. Lipstcin, “The Place of the Calvo Clause in International Law,” 
1945 B.Y.I.L., 130-145. Sec the clause set forth in the North American Dredg¬ 
ing Co. Claim, below, p. 641. 


United Slatcs-Mexico, General Claims Convention 

Signed September 8, 1923; Ratieications Exchanged 
March 1, 1924 

T.S., No. 678 

The United States of America and the United Mexican States, desiring to 
settle and adjust amicably claims by the citizens of each country against the 
other since the signing on July 4, 1868, of the Claims Convention entered into 
between the two countries (without including the claims for losses or damages 
growing out of the revolutionary disturbances in Mexico which form the basis 
of another and separate Convention), have decided to enter into a Conven¬ 
tion with this object, and to this end have nominated as their Plenipoten¬ 
tiaries: . . . 

Who, after having communicated to each other their respective full powers 
found to be in due and proper form, have agreed upon the following Articles: 

Article /. All claims (except those arising from acts incident to the recent 
revolutions) against Mexico of citizens of the United States, whether corpora¬ 
tions, companies, associations, partnerships or individuals, for losses or dam¬ 
ages suffered by persons or by their properties, and all claims against the 
United States of America by citizens of Mexico, whether corporations, com¬ 
panies, associations, partnerships or individuals, for losses or damages suffered 
by persons or by their properties; all claims for losses or damages suffered by 
citizens of cither country by reason of losses or damages suffered by any cor¬ 
poration, company, association or partnership in which such citizens have or 
have had a substantial and bona fide interest, provided an allotment to the 
claimant by the corporation, company, association or partnership of his pro¬ 
portion of the loss or damage suffered is presented by the claimant to the 
Commission hereinafter referred to; and all claims for losses or damages 
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originating from acts of officials or others acting for cither Government and 
resulting in injustice, and which claims may have been presented to either 
Government for its interposition with the other since the signing of the Claims 
Convention concluded between the two countries July 4, 1868, and which 
have remained unsettled, as well as any other such claims which may be 
filed by either Government within the time hereinafter specified, shall be sub¬ 
mitted to a Commission consisting of three members for decision in accord¬ 
ance with the principles of international law, justice and equity. . . . 

Article II. The Commissioners so named shall meet at Washington for 
organization within six months after the exchange of the ratifications of this 
Convention, and each member of the Commission, before entering upon his 
duties, shall make and subscribe a solemn declaration stating that he will care¬ 
fully and impartially examine and decide, according to the best of his judg¬ 
ment and in accordance with the principles of international law% justice and 
equity, all claims presented for decision, and such declaration shall be entered 
upon the record of the proceedings of the Commission. . . . 

Article V. The High Contracting Parties, being desirous of elTecting an equit¬ 
able settlement of the claims of their respective citizens thereby affording 
them just and adequate compensation for their losses or damages, agree that 
no claim shall be disallowed or rejected by the Commission by the application 
of the general principle of international iaw that the legal remedies must be 
exhausted as a condition precedent to the validity or allowance of any claim. 

Article VIII. The High Contracting Parties agree to consider the decision 
of the Commission as final and conclusive upon each claim decided, and to 
give full effect to such decisions. They further agree to consider the result of 
the proceedings of the Commission as a full, perfect and final settlement of 
every such claim upon either Government, for loss or damage sustained prior 
to the exchange of the ratifications of the present Convention (except as to 
claims arising from revolutionary disturbances and referred to in the pre¬ 
amble hereof). And they further agree that every such claim, whether or not 
filed and presented to the notice of, made, preferred or submitted to such 
Commission shall from and after the conclusion of the proceedings of the 
Commission be considered and treated as fully settled, barred and thenceforth 
inadmissible, provided the claim filed has been heard and decided. 

United States (North American Dredging Co. Claim) 

V. United Mexican States 

United States-Mexico, General Claims Commission, 1926 
Opinions of Commissioners (1927), 21 

[Bv THE Commission, van Vollenhoven, Fernandez MacGregor, Com¬ 
missioners.] This case is before this Commission on a motion of the Mexi¬ 
can Agent to dismiss. It is put forward by the United States of America on 
behalf of North American Dredging Company of Texas, an American cor- 
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poration, for the recovery of the sum of $233,523.30 with interest thereon, 
the amount of losses and damages alleged to have been sulTcred by claimant 
for breaches of a contract for dredging at the port of Salina Cruz, which 
contract was entered into between the claimant and the Government of Mex¬ 
ico, November 23, 1912. The contract was signed at Mexico City. The Gov¬ 
ernment of Mexico was a parly to it. It had for its subject matter services to 
be rendered by the claimant in Mexico. Payment therefor was to be made 
in Mexico. Article IS, incorporated by Mexico as an indispensable provision, 
not separable from the other provisions of the contract, was subscribed to by 
the claimant for the purpose of securing the award of the contract. Its trans¬ 
lation by the Mexican Agent reads as follows: 

The contractor and all persons, who, as employees or in any other capacity may 
be engaged in the execution of the work under this contract either dircctlv or in¬ 
directly, shall be considered as Mexicans in all matters, within the Republic of 
Mexico, concerning the execution of such w'ork and the fulfillment of this contract. 
I hey shall not claim, nor shall they have, with regard to the interests and the busi¬ 
ness connected with this contract, any other rights or means to enforce the same 
than those granted by the laws of the Republic to Mexicans, nor shall they enjoy 
any other rights than those established in favor of .Mexicans. I'hcy arc consequently 
deprived of any rights as aliens, and under no conditions shall the intervention of 
foreign diplomatic agents be permitted, in any matter related to this contract. 

1. The jurisdiction of the Commission is challenged in this case on the 
grounds (first) that claims based on an alleged nonperformance of contract 
obligations arc outside the jurisdiction of this Commission and (second) that 
a contract containing the so-called Calvo clause deprives the party subscribing 
said clau.se of the right to submit any claims connected with his contract to 
an international commission. 

2. The Commission, in its decision this day rendered on the Mexican motion 
to dismiss the Illinois Central Railroad Company Case, Docket No. 432, [be¬ 
low, p. 6501 has stated the reasons why it deems contractual claims to fall 
within its jurisdiction. It is superfluous to repeal them. The first ground of 
the motion is therefore rejected. 

3. The Commission is fully sensible of the importance of any judicial de¬ 
cision either sustaining in whole or in part, or rejecting in whole or in part, or 
construing the so-called ‘'Calvo clause” in contracts between nations and 
aliens. It appreciates the legitimate desire on the part of nations to deal w'ith 
persons and property within their respective jurisdictions according to their 
own law's and to apply remedies provided by their owm authorities and tri¬ 
bunals, which laws and remedies in no wise restrict or limit their international 
obligations, or restrict or limit or in any wise impinge upon the correlative 
rights of other nations protected under rules of international law\ The prob¬ 
lem presented in this case is whether such legitimate desire may be accom¬ 
plished through appropriate and carefully phrased contracts; what form such 
a contract may take; what is its scope and its limitations; and does clause 18 
of the contract involved in this case fall within the field where the parties are 
free to contract without violating any rule of international law? 

4. The Commission docs not feel impressed by arguments either in favor 
of or in opposition to the Calvo clause, in so far as these arguments go to ex¬ 
tremes. The Calvo clause is neither upheld by all outstanding international 
authorities and by the soundest among international awards nor is it uni- 
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versally rejected. The Calvo clause in a specific contract is neither a clause 
which must be sustained to its full length because of its contractual nature nor 
can it be discretionarily separated from the rest of the contract as if it were 
just an accidental postscript. The problem is not solved by saying yes or no; the 
affirmative answer exposing the rights of foreigners to undeniable dangers, 
the negative answer leaving to the nations involved no alternative except that 
of exclusion of foreigners from business. The present stage of international 
law imposes upon every international tribunal the solemn duty of seeking 
for a proper and adequate balance between the sovereign right of national 
jurisdiction, on the one hand, and the sovereign right of national protection 
of citizens on the other. No international tribunal should or may evade the 
task of finding such limitations of both rights as will render them compatible 
within the general rules and principles of international law. By merely ignor> 
ing worldwide abuses cither of the right of national protection or of the right 
of national jurisdiction no solution compatible with the requirements of mod¬ 
ern international law can be reached. 

5. At the very outset the Commission rejects as unsound a presentation of 
the problem according to which if article 18 of the prc.scnt contract were up¬ 
held Mexico or any other nation might lawfully bind all foreigners by con¬ 
tract to relinquish all rights of protection by their governments. It is quite pos¬ 
sible to recognize as valid some forms of w^aiving the right of foreign protection 
without thereby recognizing as valid and lawful every form of doing so. 

6. The Commission also denies that the rules of international public law' 
apply only to nations and that individuals cannot under any circumstances 
have a personal standing under it. As illustrating the antiquated character of 
this thesis it may suffice to point out that in article 4 of the unratified Inter¬ 
national Prize Court Convention adopted at The Hague in 1907 and signed 
by both the United States and Mexico and by 29 other nations this conception, 
so far as ever held, w as repudiated, 

7. It is well known how largely the increase of civilization, intercourse, and 
interdependence as between nations has influenced and moderated the ex¬ 
aggerated conception of national sovereignly. As civilization has progressed 
individualism has increased; and so has the right of the individual citizen to 
decide upon the ties between himself and his native country. There was a 
time when governments and not individuals decided if a man was allowed 
to change his nationality or his residence, and when even if he had changed 
either of them his government sought to lay burdens on him for having done 
so. To acknowledge that under the existing laws of progressive, enlightened 
civilization a person may voluntarily expatriate himself but that short of ex¬ 
patriation he may not by contract, in what he conceives to be his own interest, 
to any extent loosen the ties which bind him to his country is neither con¬ 
sistent with the facts of modern international intercourse nor with correspond¬ 
ing developments in the field of international law and does not tend to promote 
good will among nations. 

8. The contested provision, in this case, is part of a contract and must be up¬ 
held unless it be repugnant to a recognized rule of international law. What 
must be established is not that the Calvo clause is universally accepted or uni¬ 
versally recognized, but that there exists a generally accepted rule of inter¬ 
national law condemning the Calvo clause and denying to an individual the 
right to relinquish to any extent, large or small, and under any circumstances 
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or conditions, the protection of the government to which he owes allegiance. 
Only in case a provision of this or any similar tendency were established could 
a parallel be drawn between the illegality of the Calvo clause in the present 
contract and the illegality of a similar clause in the Arkansas contract declared 
void in 1922 by the Supreme Court of the LJnited Slates {Terral v. Burke 
Construction Co., 251 U.S. 529, 42 S. Cl. 188) because of its repugnance to 
American statute provisions. It is as little doubtful nowadays as it was in the 
day of the Geneva Arbitration that international law is paramount to decrees 
of nations and to municipal law; but the task before this Commission precisely 
is to ascertain whether international law really contains a rule prohibiting 
contract provisions attempting to accomplish the purpose of the Calvo clause. 

9. The Commission does not hesitate to declare that there exists no inter¬ 
national rule prohibiting the sovereign right of a nation to protect its citizens 
abroad from being subject to any limitation whatsoever under any circum¬ 
stances. The right of protection has been limited by treaties between nations 
in provisions related to the Calvo clause. While it is true that Latin-American 
countries—which are important members of the family of nations and which 
have played from many years an important and honorable part in the develop¬ 
ment of international law—arc parties to most of these treaties, still such 
countries as France, Germany, Great Britain, Sweden, Norway, and Belgium, 
and in one case at least even the United States of America (Treaty between 
the United States and Peru, dated September 6, 1870, Volume 2, Malloy’s 
United States Treaties, at page 1426; article 37) have been parties to treaties 
containing such provisions. 

10. What Mexico has asked of the North American Dredging Company of 
Texas as a condition for awarding it the contract which it sought is, ‘if all 
of the means of enforcing your rights under this contract afforded by Mexican 
law, even against the Mexican Government itself, are wide open to you. as 
they are wide open to our own citizens, will you promise not to ignore them 
and not to call directly upon your own Government to intervene in your be¬ 
half in connection with any controversy, small or large, but seek redress under 
the laws of Mexico through the authorities and tribunals furnished by Mexico 
for your protection?” and the claimant, by subscribing to this contract and 
seeking the benefits which were to accrue to him thereunder, has answered, 
“I promise.” 

11. Under the rules of international law may an alien lawfully make such 
a promise? The Commission holds that he may, but at the same time holds 
that he cannot deprive the government of his nation of its undoubted right 
of applying international remedies to violations of international law com¬ 
mitted to his damage. Such government frequently has a larger interest in 
maintaining the principles of international law than in recovering damage for 
one of its citizens in a particular case, and manifestly such citizen can not by 
contract tie in this respect the hands of his government. But while any attempt 
to so bind his government is void, the Commission has not found any gener¬ 
ally recognized rule of positive international law which would give to his 
government the right to intervene to strike down a lawful contract, in the 
terms set forth in the preceding paragraph 10, entered into by its citizen. The 
obvious purpose of such a contract is to prevent abuses of the right to protec¬ 
tion, not to destroy the right itself—abuses which are intolerable to any self- 
respecting nation and arc prolific breeders of international friction. The pur- 
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pose of such a contract is to draw a reasonable and practical line between 
Mexico’s sovereign right of jurisdiction within its own territory, on the one 
hand, and the sovereign right of protection of the government of an alien whose 
person or property is within such territory, on the other hand. LJnless such 
line is drawn and if these two coexisting rights arc permitted constantly to over¬ 
lap, continual friction is inevitable. 

12. It being impossible to prove the illegality of the said provision, under 
the limitations indicated, by adducing generally recognized rules of positive 
international law, it apparently can only be contested by invoking its incon¬ 
gruity to the law of nature (natural rights) and its inconsistency with inalien¬ 
able, indestructible, unprescriptible, uncurtailabic rights of nations. The law 
of nature may have been helpful, some three centuries ago, to build up a 
new law of nations, and the conception of inalienable rights of men and na¬ 
tions may have exercised a salutary influence, some one hundred and fifty 
years ago, on the development of modern democracy on both sides of the 
ocean; but they have failed as a durable foundation of either municipal or 
international law and can not be used in the present day as substitutes for 
positive municipal law, on the one hand, and for positive international law, 
as recognized by nations and governments through their acts and statements, 
on the other hand. Inalienable rights have been the cornerstones of policies 
like those of the Holy Alliance and of Lord Palmerston; instead of bringing to 
the world the benefit of mutual understanding, they are to weak or less fortu¬ 
nate nations an unrestrained menace. 

13. What is the true meaning of article 18 of the present contract? It is es¬ 
sential to state that the closing words of the article should be combined so as 
to read: “being deprived, in consequence, of any rights as aliens in any matter 
connected with this contract, and without the intervention of foreign diplo¬ 
matic agents being in any case permissible in any matter connected with this 
contract,*' Both the commas and the phrasing show that the words “in any 
matter connected with this contract” arc a limitation on cither of the two 
statements contained in the closing words of the article. 

14. Reading this article as a whole, it is evident that its purpose was to bind 
the claimant to be governed by the laws of Mexico and to use the remedies 
existing under such laws. The closing words “in any matter connected with 
this contract" must be read in connection with the preceding phrase “in every¬ 
thing connected with the execution of such work and the fulfillment of this 
contract” and also in connection with the phrase “regarding the interests or 
business connected with this contract.” In other words, in executing the con¬ 
tract, in fulfilling the contract, or in putting forth any claim “regarding the 
interests or business connected with this contract,” the claimant should be 
governed by those laws and remedies which Mexico had provided for the 
protection of its own citizens. But this provision did not, and could not, de¬ 
prive the claimant of his American citizenship and all that that implies. It 
did not take from him his undoubted right to apply to his own Government 
for protection if his resort to the Mexican tribunals or other authorities avail¬ 
able to him resulted in a denial or delay of justice as that term is used in 
international law. In such a ca.se the claimant’s complaint would be not that 
his contract was violated but that he had been denied justice. The basis of his 
appeal would be not a construction of his contract, save perchance in an inci¬ 
dental way, but rather an internationally illegal act. 
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15. What, therefore, arc the rights which claimant waived and those which 
he did not waive in subscribing to article 18 of the contract? (a) He waived 
his right to conduct himself as if no competent authorities existed in Mexico; 
as if he were engaged in fulfilling a contract in an inferior country subject to 
a system of capitulations; and as if the only real remedies available to him in 
the fulfillment, construction, and enforcement of this contract were inter¬ 
national remedies. All these he waived and had a right to waive, (b) He did 
not waive any right which he possessed as an American citizen as to any 
matter not connected with the fulfillment, execution, or enforcement of this 
contract as such, (c) He did not waive his undoubted right as an American 
citizen to apply to his Government for protection against the violation of in¬ 
ternational law (internationally illegal acts) whether growing out of this con¬ 
tract or out of other situations, (d) He did not and could not alTect the 
right of his Government to extend to him its protection in general or to extend 
to him its protection against breaches of international law. But he did frankly 
and unreservedly agree that in consideration of the Government of Mexico 
awarding him this contract, he did not need and would not invoke or accept 
the assistance of his Government with respect to the fulfillment and interpre¬ 
tation of his contract and the execution of his work thereunder. The concep¬ 
tion that a citizen in doing so impinges upon a sovereign, inalienable, un¬ 
limited right of his government belongs to those ages and countries which 
prohibited the giving up of his citizenship by a citizen or allowed him to relin¬ 
quish it only with the special permission of his government. 

1 ( 1 . It is quite true that this construction of article 18 of the contract does 
not effect complete equality between the foreigner subscribing the contract on 
the one hand and Mexicans on the other hand. Apart from the fact that equal¬ 
ity of legal status between citizens and foreigners is by no means a requisite 
of international law—in some respects the citizen has greater rights and 
larger duties, in other respects the foreigner has—article 18 only purposes 
equality between the foreigner and Mexicans with respect to the execution, 
fulfillment, and interpretation of this contract and such limited equality is 
properly obtained. 

17. The Commission ventures to suggest that it would strengthen and stimu¬ 
late friendly relations between nations if in the future such important clauses 
in contracts as article 18 in the contract in question were couched in such 
clear, simple, and straightforward language, frankly expressing its purpose 
with all neccs.sary limitations and restraints as w'ould preclude the possibility 
of misinterpretation and render it insusceptible of such extreme construction 
as sought to be put upon article 18 in this instance, which if adopted would 
result in striking it down as illegal. 

18. If it were necessary to demonstrate how' legitimate are the fears of cer¬ 
tain nations with respect to abuses of the right of protection and how seri¬ 
ously the sovereignty of those nations within their own boundaries would be 
impaired if some extreme conceptions of this right were recognized and en¬ 
forced, the present case would furnish an illuminating example. The claimant, 
after having solemnly promised in wTiting that it would not ignore the local 
laws, remedies, and authorities, behaved from the very beginning as if article 
18 of its contract had no existence in fact. It used the article to procure the 
contract, but this was the extent of its use. It has never sought any redress by 
application to the local authorities and remedies which article 18 liberally 
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granted it and which, according to Mexican law, are available to it, even 
against the Government, without restrictions, both in matter of civil and of 
public law. Tt has gone so far as to declare itself freed from its contract obliga¬ 
tions by its ipse dixit instead of having resort to the local tribunals to construe 
its contract and its rights thereunder. And it has gone so far as to declare that 
it was not bound by article 7 of the contract and to forcibly remove a dredge 
to which, under that article, the Government of Mexico considered itself en¬ 
titled as security for the proper fulfillment of its contract with claimant. While 
its behavior during the spring and summer of 1914, the latter part of the 
Huerta administration, may be in part explained by the unhappy conditions 
of friction then existing between the two countries in connection with the 
military occupation of Veracruz by the United States, this explanation can 
not be extended from the year 1917 to the date of the filing of its claim before 
this Commission, during all of which time it has ignored the open doors of 
Mexican tribunals. The record before this Commission strongly suggests that 
the claimant used article 18 to procure the contract with no intention of ever 
observing its provisions. 

19. Claims accruing prior to the signing of the Treaty must, in order to 
fall within the jurisdiction of this Commission under Article I of the Treaty, 
either have been “presented’’ before September 8, 1923, by a citizen of one of 
the nations parties to the agreement “to [his] Government for its interposi¬ 
tion with the other,” or, after September 8, 1923, “such claims”—i. e., claims 
presented for interposition—may be filed by either Government with this 
Commission. Two things arc therefore essential, (1) the presentation by the 
citizen of a claim to his Government and (2) the espousal of such claim by 
that Government. But it is urged that when a Government espouses and pre¬ 
sents a claim here, the private interest in the claim is merged in the Nation 
in the sense that the private interest is entirely eliminated and the claim is a 
national claim, and that therefore this Commission can not look behind the 
act of the Government espousing it to di.scover the private interest therein or 
to ascertain whether or not the private claimant has presented or may right¬ 
fully present the claim to his Government for interposition. This view is re¬ 
jected by the Commission for the reasons set forth in the second paragraph of 
the opinion in the Parker claim,^ . . . and need not be repeated here. 

20. Under article 18 of the contract declared upon the present claimant is 
precluded from presenting to its Government any claim relative to the inter¬ 
pretation or fulfillment of this contract. If it had a claim for denial of justice, 
for delay of justice or gross injustice, or for any other violation of international 
law committed by Mexico to its damage, it might have presented such a claim 
to its Government, which in turn could have espoused it and presented it here. 
Although the claim as presented falls within the first clause of Article I of the 
Treaty, describing claims coming within this Commission’s jurisdiction, it is 
not a claim that may be rightfully presented by the claimant to its Government 
for espousal and hence is not cognizable here, pursuant to the latter part of 
paragraph 1 of the same Article I. 

21. It is urged that the claim may be presented by claimant to its Govern¬ 
ment for espousal in view of the provision of Article V of the Treaty, to the 
effect “that no claim shall be disallowed or rejected by the Commission by 
the application of the general principle of international law that the legal 

^ [Ed. Opinions of the Commissioners (1927), 35.] 
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remedies must be exhausted as a condition precedent to the validity or allow¬ 
ance of any claim.” This provision is limited to the application of a general 
principle of international law to claims that may be presented to the Com¬ 
mission falling within the terms of Article I of the Treaty, and if under the 
terms of Article I the private claimant can not rightfully present its claim to its 
Government and the claim therefore can not become cognizable here, Article V 
does not apply to it, nor can it render the claim cognizable, nor does it entitle 
cither Government to set aside an express valid contract between one of its 
citizens and the other Government. 

22. Manifestly it is impossible for this Commission to announce an all- 
embracing formula to determine the validity or invalidity of all clauses par¬ 
taking of the nature of the Calvo clause, which may be found in contracts, 
decrees, statutes, or constitutions, and under widely varying conditions. When¬ 
ever such a provision is so phrased as to seek to preclude a Government from 
intervening, diplomatically or otherwise, to protect its citizen whose rights of 
any nature have been invaded by another Government in violation of the rules 
and principles of international law, the Commission will have no hesitation 
in pronouncing the provision void. Nor does this decision in any way apply 
to claims not based on express contract provisions in writing and signed by 
the claimant or by one through whom the claimant has deraigned title to the 
particular claim. Nor will any provision in any constitution, statute, law, or 
decree, whatever its form, to which the claimant has not in some form ex¬ 
pressly subscribed in writing, howsoever it may operate or affect his claim, 
preclude him from presenting his claim to his Government or the Govern¬ 
ment from espousing it and presenting it to this Commission for decision un¬ 
der the terms of the Treaty. 

23. Even so, each case involving application of a valid clause partaking of 
the nature of the Calvo clause will be considered and decided on its merits. 
Where a claim is based on an alleged violation of any rule or principle of 
international law, the Commission will take jurisdiction notwithstanding the 
existence of such a clause in a contract subscribed by such claimant. But where 
a claimant has expressly agreed in writing, attested by his signature, that in 
all matters pertaining to the execution, fulfillment, and interpretation of the 
contract he will have resort to local tribunals, remedies, and authorities, and 
then wilfully ignores them by applying in such matters to his Government, 
he will be held bound by his contract and the Commission will not take juris¬ 
diction of such claim. 

24. (a) The Treaty between the two Governments under which this Com¬ 
mission is constituted requires that a claim accruing before September 8, 1923, 
to fall within its jurisdiction must be that of a citizen of one Government 
against the other Government and must not only be espoused by the first 
Government and put forward by it before this Commission but, as a condition 
precedent to such espousal, must have been presented to it for its interposition 
by the private claimant. 

(b) The question then arises. Has the private claimant in this case put itself 
in a position where it has the right to present its claim to the Government of 
the United States for its interposition? The answer to this question depends 
upon the construction to be given to article 18 of the contract on which the 
claim rests. 

(c) In article 18 of the contract the claimant expressly agreed that in all 
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matters connected with the execution of the work covered by the contract and 
the fulfillment of its contract obligations and the enforcement of its contract 
rights it would be bound and governed by the laws of Mexico administered by 
the authorities and courls of Mexico and would not invoke or accept the 
assistance of his Government. Further than this it did not bind itself. Under 
the rules of international law the claimant (as well as the Government of 
Mexico) was without power to agree, and did not in fact agree, that the 
claimant would not request the Government of the United States, of which 
it was a citizen, to intervene in its behalf in the c\'cnt of internationally illegal 
acts done to the claimant by the Mexican authorities. 

(d) The contract declared upon, which was sought by claimant, would not 
have been awarded it w ithout incorporating the substance of article 18 therein. 
The claimant does not pretend that it has made any attempt to comply with 
the terms of that article, which as here construed is binding on it. Therefore 
the claimant has not put itself in a position where it may rightfully present 
this claim to the Government of the United States for its interposition. 

(e) While it is true that under Article V of the I'reaty the two Governments 
have agreed “that no claim shall be disallow’ed or rejected by the Commission 
by the application of the general principle of international law that the legal 
remedies must be exhausted as a condition precedent to the validity or allow¬ 
ance of any claim,” this provision is limited to claims falling under Article I 
and therefore rightfully presented by the claimant. 

(f) If it were necessary to .so construe article 18 of the contract as to bind 
the claimant not to apply to its Government to intervene diplomatically or other¬ 
wise in the event of a denial of justice to the claimant growing out of the 
contract declared upon or out of any other situation, then this Commission 
would have no hesitation in holding such a clause void ab initio and not 
binding on the claimant. 

(g) The foregoing pertains to the powder of the claimant to bind itself by 
contract. It is clear that the claimant could not under any circumstances bind 
its Government with respect to remedies for violations of international law. 

(h) As the claimant voluntarily entered into a legal contract binding itself 
not to call as to this contract upon its Government to intervene in its behalf, 
and as all of its claim relates to this contract, and as therefore it can not 
pre.sent its claim to its Government for interposition or espousal before this 
Commission, the second ground of the motion to dismiss is sustained. 

25. The Commission decides that the case as presented is not within its 
jurisdiction and the motion of the Mexican Agent to dismiss it is sustained 
and the case is hereby dismis.scd without prejudice to the claimant to pursue 
his remedies elsewhere or to seek remedies before this Commission for claims 
arising after the signing of the Treaty of September 8, 1923. 

[Concurring opinion of Parker, C., omitted.] 


Editor’s Note: The Calvo Clause. To the extent that a Calvo Clause re¬ 
quires resort to local remedies it is merely confirmatory of the rule of inter¬ 
national law which ordinarily requires the exhaustion of local remedies with 
a consequent denial of justice prior to the presentation of an international claim. 
However, to the extent that it pretends to cause a surrender of the rights of 
claimant’s Slate under international law or to oust the jurisdiction of an inter- 
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national tribunal, the Calvo Clause is legally without effect. Thus the clause 
is either superfluous or irrelevant on the point of international law. C/. K. 
Lipslein, ‘The Place of the Calvo Clause in International l.aw,’* 1945 
130-145. 

However, instead of uniformly refusing to uphold the validity of the clause 
as a bar to an international claim, international tribunals have exhibited con¬ 
siderable confusion, even to the extent of declining, because of a Calvo Clause, 
jurisdiction conferred upon the tribunal by international agreement to enter¬ 
tain claims allegedly based on municipal law. See citations and discussion of 
cases in Feller, Tin* Mexican Claims Commissions, 1923-1934, 185-200 and 
in 27 AJ.l.L. (1933), 461-468; Moore, Dii^cst, VI, 293-309; Hackworth, 
Digest, V, 635-654; Freeman, Denial of Justice, 469-490. and in 40 AJ.l.L. 
(1946), 13011.; Borchard, Diplomatic Protection, 792-810; Summers, ‘The 
Calvo Clause,” 19 Virginia L.R. (1932—33). 459-484; Eagleton, op. cit., 
168-176; Dunn, Protection of Nationals, 169-172. and Diplomatic Protection 
of Americans in Mexico, 391 ff., 406 IT.; Ralston, Law and Procedure of Inter- 
national Tribunals (1926), 58-72 and Supplement, 34-37; Hyde, II, 994- 
998; Hyde, “Concerning Attempts by Contract to Restrict Interposition,” 21 
A .J.J.L. (1927), 298-303; Jessup, A Modern Law of Nations, 110 ff.; Schwarz- 
enberger, I (2d. ed.) 73-75; Harvard Research, Responsibility of States, 
202-215, which concludes in Article 17: “A State is not relieved of respon¬ 
sibility as a consequence of any provision of its own law or in an agreement 
with an alien which attempts to exclude responsibility by making the decisions 
of its own courts final; nor is it relieved of responsibility by any w'aiver by 
the alien of the protection of the Stale of which he is a national.” See also the 
Replies of Governments, Bases of Discussion, League Doc. 1929. V. 3, pp. 
133-135, and the observation of the Committee that “the replies in general 
state that a contractual undertaking by a private person not to have recourse 
to the diplomatic remedy does not bind the State of which he is a national and 
that, accordingly, the international responsibility of the other State persists.” 
This conclusion and a po.ssible mitigation thereof were not discussed by the 
Codification Conference. 

The difficulties experienced by international courts confronted with a Calvo 
Clause are largely (ff their own making. Imbued w ith the not unworthy idea 
that the individual who makes a contract should be held to its terms, courts 
have tended to disregard the fact that by means of a Calves Clause certain 
States have unworthily sought to deny their responsibility under international 
law. Courts have thus upheld the validity of the clause by interpreting it nar¬ 
rowly as a mere obligation to submit matters of private law' to the local courts. 
Cf. Lipstein, loc. cit., 140 ff.; Freeman in 40 AJ.l.L., 131. Since the clause 
occurs only in contracts and the mere breach of contract by a government has 
not generally been regarded as a violation of international law (see below, pp. 
651, 664 ff.), it has been easy for courts to attribute dismissal of the case to the 
Calvo Clause, narrowly interpreted, rather than to failure to comply with the 
rule of international law requiring the exhaustion of local remedies. 

Further confusion has arisen where by compromis (as in Article V of the 
Mexican-Amcrican General Claims Convention of September 8, 1923, above) 
the requirement of exhaustion of local remedies is dispensed with. If the in¬ 
jury upon which the international claim is predicated is not a violation of inter¬ 
national law (e.g., ex hypothesis a mere breach of contract), and waiver of 
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the jurisdictional requirement of exhaustion of local remedies renders unlikely 
the subsequent occurrence of a violation of international law in the form of 
a denial of justice, the international tribunal can take jurisdiction only if by 
cornprornis the parties conferred jurisdiction on the court in such cases. The 
Mexican-American General Claims Commission held that it had jurisdic¬ 
tion over contract claims (sec above, p. 641) but, by rejecting the North 
American Dredginf* Co, Claim on the basis of the Calvo Clause, reached the 
strange conclusion “that an American national could make a contract with the 
Mexican Government in 1912 which operated to destroy provisions of a treaty 
concluded between the LJnitcd States and Mexico in 1923." Fred K. Nielsen, 
Commissioner, dissenting in the International Fisheries Co. Claim, Opinions of 
Commissioners (1931), 225, 229. 

Moreover, in the North American Dredging Co. Claim, the Commission dis¬ 
regarded contentions in the American Memorial that the claim was based not 
merely upon breach of a Mexican-law contract but upon denial of justice 
committed by Mexican Government officials in violation of international law. 
See Dunn, Diplomatic Protection of Americans in Mexico, 406 IT.; Feller 
op. cit., 191-192; Nielsen, loc. cit., 272. In a rehearing of the case in 1947 
by the (U.S.) American Mexican Claims Commission established pursuant 
to Act of Congress approved December 18, 1942, (cf. Herbert W. Briggs, “'rhe 
Settlement of Mexican Claims Act of 1942,” 37 A.J.l.L. (1943), 222-232), 
the Commission, denying the validity of the Calvo Clause, awarded the sum 
of $128,627.77, with interest, to the North American Dredging Company, rea¬ 
soning soundly that the jurisdiction of the Mcxican-American General Claims 
Commission was determined by the cornprornis establishing the court (sec 
above, p. 639) rather than by a clause in a Mexican contract with an alien 
dredging company. See American Mexican Claims Commission, U.S. Depart¬ 
ment of State Arbitration Series 9 (G.P.O., 1948), 298 ff., 73. 


IV. CONTRACT CLAIMS 


United States (Illinois Central R.R. Co. Claim) v. 

United Mexican States 

United States-Mexico, General Claims Commission, 1926 

Opinions of Commissioners (1927), p. 15 

[By the Commission, van Vollenhoven, Parker and MacGregor, Com¬ 
missioners.] This case is before this Commission on the Mexican Agent’s mo¬ 
tion to dismiss. 

1. The claim is put forward by the United States of America on behalf of 
the Illinois Central Railroad Company (an American corporation) to recover 
the sum of $1,807,531.36, with interest thereon from April 1, 1925, alleged 
to be the balance due on 91 locomotive engines sold and delivered by the 
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claimant to the Govcrnmcnl Railway Administration of the National Railways 
of Mexico. The grounds of the motion to dismiss are (first) that the claim is 
based on an alleged nonperformance of contractual obligations and therefore 
not within the jurisdiction of this Commission and (second) that, the obligation 
itself not being denied by Mexico, no controversy exists for the decision of this 
Commission. 

2. The challenge of this Commission’s jurisdiction to hear and decide any 
case grounded on a breach of contract obligations requires an examination and 
construction of the terms of the Treaty to ascertain the scope of this Commis¬ 
sion’s jurisdiction, which must be determined by it. 

3. This Commission is constituted in pursuance of the provisions of a Con¬ 
vention entered into between the United States of America and the United 
Mexican States, signed at Washington September 8, 1923, which became effec¬ 
tive on March 1, 1924.'’ Its terms clothe this Commission with the jurisdiction 
and power and made it its duty to hear, examine, and decide: 

(a ) All claims against one Government by nationals of the other for losses 
or damages suffered by such nationals or by their properties; and 

(b) All claims for losses or damages originating from acts of officials or 
others acting for either Government and resulting in injustice; but 

(c) There is excepted from the foregoing categories claims “arising from 
acts incident to the recent revolutions.” 

The examination and application of clause (a) will suffice for the disposition 
of this case. 

4. Before entering upon this examination the Commission feels bound to 
state that any representation of international jurisprudence, and especially of 
the jurisprudence of the Mexican Claims Commission of 1868, intended to pro¬ 
claim in a general way that such jurisprudence was either in favor of juris¬ 
diction over contract claims or disclaimed jurisdiction over contract claims, is 
contrary to the wording of the awards themselves. Whatever statements from 
authors in this respect it may be possible to quote, a perusal of the very awards 
clearly shows that not only either allowance or disallowance of contract claims 
is not their general and uniform feature but that it is even impracticable to de¬ 
duce from them one consistent system. A rule that contract claims are cogniz¬ 
able only in case denial of justice or any other form of governmental responsi¬ 
bility is involved is not in them; nor can a general rule be discovered according 
to which mere nonperformance of contractual obligations by a government in 
its civil capacity withholds jurisdiction, whereas it grants jurisdiction when the 
nonperformance is accompanied by some feature of the public capacity of 
the government as an authority. It seems especially hazardous to construe 
awards like the umpire’s in the Pond Case, the Treadwell Case, the De- 
Witt Case, the Kearney Case, etc. (Moore, 3466-3469), as if they decided in 
favor of jurisdiction over contract claims but dismissed the claims on their 
merits. As, moreover, no claims convention or arbitration treaty knowm to 
the Commission used exactly the wording of the present Convention of Sep¬ 
tember 8, 1923 (though the treaty of August 7, 1892, between the United 
States and Chile comes near to it: Moore, 4691), the Commission has to seek its 
own way. 

5. The Treaty is this Commission's Charter. It must look primarily to the 

« fEr).: See above, p. 639. For a critique of this case, cf. Feller, op. cit., 175 ff. For the 
decision on the merits see. Opinions of Commissioners (1927), 187,] 
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language of that Treaty, and particularly to Articles I and Vlll and the pre¬ 
amble, to discover the scope and limits of its jurisdiction. The words ‘‘all 
claims for losses or damages suffered by persons or by their properties" (ex¬ 
cept one group of claims only which has been turned over to a Special Claims 
Commission) indicate in themselves a broad and liberal spirit underlying and 
permeating this Treaty; and it is well known to have been the purpose ot the 
negotiators to have by this Convention removed a source of irritation be¬ 
tween the two Nations and a constant menace to their friendly intercourse. The 
phrase “for losses or damages sulTcred by persons or by their properties" is 
broader than any provision in similar previous treaties with Mexico—apart 
from Article VI of the treaty of January 30, 1843, which says “all claims," and 
from the unratified treaty of November 20, 1843, which said the same (Moore, 
1245, 1246; Malloy, 1120). This phrase in no wise limits the preceding 
phrase "all claims" save that it in effect restricts the Commission's jurisdiction 
to claims susceptible of measurement by pecuniary standards and excludes 
those of either a speculative or a punitive character. For all practical purposes 
the initial words "All claims" of Article 1 arc as broad as the like phrase 
embodied in the unratified treaty of 1843. This is emphasized by the fact that 
the other clause in Article I contained in the foregoing paragraph 3 (b), pro¬ 
viding for a special contingency, repeats this same phrase, “all claims," and 
merely adds thereto “for losses or damages . . . resulting in injustice." 

6. Must these opening words of Article I be construed in the light of the 
closing words of paragraph (1) of the same article, reading that the claims 
should be decided “in accordance with the principles of international law," etc., 
to the effect that "all claims" must mean all claims for which cither Govern¬ 
ment is responsible according to international law? The conclusion suggested 
exceeds what is required by logic and in the Commission's view goes too far. 
If it be true that all the claims of Article I should be decided “in accordance 
with the principles of international law," etc., the only permissible inference 
is that they must be claims of an international character, not that they must be 
claims entailing international responsibility of governments. International 
claims, needing decisions in ‘‘accordance with the principles of international 
Jaw," may belong to any of four types: 

a. Claims as between a national of one country and a national of another 
country. These claims arc international, even in cases where international law 
declares one of the municipal laws involved to be exclusively applicable; but 
they do not fall within Article I. 

b. Claims as between two national governments in their owm right. These 
claims also are international and also are outside the scope of Article 1. 

c. Claims as between a citizen of one country and the government of an¬ 
other country acting in its public capacity. These claims are beyond doubt in¬ 
cluded in Article I. 

d. Claims as between a citizen of one country and the government of an¬ 
other country acting in its civil capacity. These claims too are international in 
their character, and they too must be decided “in accordance with the prin¬ 
ciples of international law," even in cases where international law should merely 
declare the municipal law of one of the countries involved to be applicable. 

It seems impossible to maintain that legal pretensions belonging to this fourth 
category arc not “claims." It seems equally impossible to maintain that they 
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arc not “international claims.” If it were advanced that a state turning over 
claims of this category to an international tribunal waives part of its sovereignty, 
this would be true; but so does every treaty containing provisions which de¬ 
part from pure numicipal law, as the majority of treaties do. It is entirely clear 
that on several occasions both the United States and Mexico expressly gave 
claims commissions jurisdiction over contract claims, showing thereby that 
in principle conferring on an international tribunal jurisdiction over contract 
claims is not contrary to their legal conceptions. The so-called Porter Conven¬ 
tion of the Second Hague Peace Conference of 1907, to which both the 
United States and Mexico arc parties, though having for its object the preven¬ 
tion of the use of force in collecting debts growing out of contract obligations 
until other methods, including arbitration, had been exhausted, nevertheless 
is a striking illustration of the recognition of contract claims as proper sub¬ 
jects for submission to an international tribunal. The Commission concludes 
that the iinal words of Article 1, which provide that it shall decide cases sub¬ 
mitted to it “in accordance with the principles of international law. justice and 
equity," prescribe the rules and principles which shall govern in the decision 
of claims falling within its jurisdiction but in no wise limit the preceding clauses, 
which do fix this Commission’s juri.sdiction. 

7. The argument is advanced that as Article V waives the requirement that 
as a prerequisite to diplomatic intervention remedies before local courts must 
be exhausted and as under its laws the United States can be sued only on claims 
arising out of contract, therefore Article V must refer to contract claims, as 
these are the only claims which could be enforced by local American tribunals. 
This argument lacks force inasmuch as Article V applies as well to Mexico as 
to the United States and under Mexican law not only claims against the Mex¬ 
ican Government based on contract but on other property rights or on torts 
may be enforced through the courts. 

8. This much for the text of the Treaty of 1923. There remains the question 
whether there has been a misunderstanding on the part of the Mexican nego¬ 
tiators of this IVeaty with respect to the inclusion of contract claims within 
its terms. In the absence of all evidence in this respect, an assumption to this 
effect appears to the Commission unlikely. If the Mexican negotiators of May- 
August, 1923, had been in doubt as to the views of the American Government 
relative to contract claims and had been desirous to ascertain it, nothing would 
have been more obvious than to consult Charles Cheney Hyde’s book of 1922, 
International Law Chiefly as Interpreted and Applied hy the United States; 
the more so as since February, 1923, the author was solicitor in the State De¬ 
partment at Washington. Volume I, page 559, of this work sums up the atti¬ 
tude of the United States in the following words: 

“That it is disposed both to seek and permit the adjustment by arbitration of 
contractual claims of American citizens against foreign governments, as well 
as those of citizens of foreign States against itself. Arbitrators have, moreover, 
not hesitated to interpret broadly the scope of jurisdiction conferred upon 
them.” 

It is irrelevant and immaterial to consider the correctness of this interpreta¬ 
tion of Mr. Hyde; the quotation is conclusive to show that if the Mexican ne¬ 
gotiators had felt in want of acquainting themselves with current American 

« [En.: Sec below, p. 666.1 
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views as to international jurisdiction over contract claims, they cannot pos¬ 
sibly have been victims of the impression that the United States was averse 
to including contract claims. 

9. From the foregoing considerations no other deduction is possible than 
that claims arising from breach of contract obligations are included within the 
terms of Article I of the Treaty of 1923. This is in conformity with what is 
known about the broad and liberal intention of the negotiators of the Treaty 
as recalled in paragraph 5 above. The attention of the Commission has been 
directed to some of the secret records of the negotiations between the represent¬ 
atives of the two Nations preliminary to the conclusion of this Treaty. These 
records tend to confirm the soundness of the conclusion reached by the Com¬ 
mission independent of them. 

10. That there may be no po.ssible confusion of thought, the Commission 
expressly states that in what is above written it has not considered the problem 
whether in the absence of a claims convention a foreign office would be entitled 
to resort to diplomatic intervention on account of the nonperformance of con¬ 
tractual obligations owing to one of its nationals by the government of an¬ 
other country. Some high executive authorities have denied this right; others 
have held that it could not be doubted. It is not for this Commission to pro¬ 
nounce upon this problem; the Commission bases its opinion with respect to 
its jurisdiction on the terms of an express claims convention. 

11. The construction and application of Article V' of the Treaty of 1923 has 
been called in question in connection with the problem of the Commission’s 
jurisdiction over contract claims. The Commission has no hesitation in reject¬ 
ing the contention that w^hilc under Article V the legal remedies need not be 
“exhausted” some resort must nevertheless be had to the local tribunals before 
the claim can be so impressed with an international character as to confer 
jurisdiction on this Commission. 

12. Nonperformance of a contractual obligation may consist cither in denial 
of the obligation itself and nonperformance as a consequence of such denial, 
or in acknowledgment of the obligation itself and nonperformance notwith¬ 
standing such acknowledgment. In both cases such nonperformance may be 
the basis of a claim cognizable by this Commission. The fact that the debtor is 
a sovereign nation does not change the rule. Neither is the rule changed by the 
fact that the default may arise not from choice but from necessity. 

13. From the foregoing it follows that the motion to dismiss must be and is 
hereby denied. The running of time for filing the Answer has been suspended 
from November 19, 1925, to March 31, 1926. 
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Case of llie Serbian Loans Issued in France 

France v. Kingdom of the Serbs, Croats, and Slovenes 
Permanent Court of International Justice, 1929 

Series A, No. 20 


[By the Court.] . . . According to the terms of the Special Agreement, 
the Court is asked to decide the following questions: 

(a) Whether, as held by the Government of the Kingdom of the Serbs, Croats 
and Slovenes, the latter is entitled to effect in paper francs the service of its 47r 
1805, 5^/r 1902, AViVc 1906, 41 / 2 % 1909 and 5% 1913 loans, as it has hitherto 
done; 

(b) or whether, on the contrary, the Government of the Kingdom of the Serbs, 
Croats and Slovenes, as held by the French bondholders, is under an obligation to 
pay in gold or in foreign currencies and at the places indicated hereinafter, the 
amount of the bonds drawn for redemption but not refunded and of those subse¬ 
quently drawn, as also of coupons due for payment but not paid, and of those sub¬ 
sequently falling due for payment of the Serbian loans enumerated above, and in 
particular: 

1"‘ With regard to the Serbian 4% loan of 1895, whether holders of bonds of this 
loan are entitled, whatever their nationality may be, to obtain, at their free choice, 
payment of the nominal amount of their coupons due for payment but not paid 
and of those subsequently falling due for payment, as also of their bonds drawn for 
redemption but not refunded and of those subsequently drawn, at Paris, London, 
Berlin, Vienna, Cjeneva and Belgrade, in the currency in circulation at one of these 
places; 

2" With regard to the 5% 1902, 4'/2% 1906, 4^2% 1909 and 5% 1913 loans 
and, subsidiarily with regard to the above-mentioned 4% loan of 1895, whether 
holders of these bonds are entitled to obtain payment of the nominal amount of 
their coupons due for payment but not paid and of those subsequently falling due, 
as also of their bonds drawn for redemption but not refunded and of those subse¬ 
quently drawn, in gold francs at Belgrade, Paris, Brussels and Geneva, or at the 
equivalent value of the said amount at the exchange rate of the day in the local 
currency at Berlin, Vienna and Amsterdam, in so far as concerns the 1902, 1906 
and 1909 loans; 

3 ' Lastly, how the value of the gold franc is to be determined as between the 
Parties for the above-mentioned payments. . . . 

2. It has not been denied—and this moreover appears from the actual terms 
of the Special Agreement—that the service of the five loans has hitherto been 
elTected in respect of the French holders in French francs at their current value. 
This also appears to be the case, since July 1920, as regards coupons of the 4% 
1895 loan belonging to French holders who had previously been paid in Lon¬ 
don in English money. The service of the loan was conducted in this manner, 
in particular, during the period, in the course of the war of 1914-1918, when it 
was met, either by the French Government—as contended by the Serb-Croat- 
Slovene Government—or out of funds advanced by the French and British 
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Governments. Tt was from 1924 or 1925 onwards that the holders began to re¬ 
fuse to accept payment of their coupons on this basis and to make protests, 
contending that the loan-service should be on a gold basis. . . . 

The CoutTs jurisdiction .—Before approaching the questions submitted to 
it, the Court feels that it should define, with reference to the provisions govern¬ 
ing its jurisdiction and functions, the task entrusted to it by the Special Agree¬ 
ment. 

This is made necessary because of the fact that the jurisdiction which the 
Court is called upon to exercise under the Agreement between France and the 
Scrb-Croat-Slovcne State, seems at first sight to constitute a departure from 
the principles which the Court, in previous judgments, has laid down with re¬ 
gard to the conditions under which a State may bring before it cases relating 
to the private rights of its nationals. 

According to Article 14 of the Covenant, the Court is competent to hear and 
determine “any dispute of an international character which the Parties thereto 
submit to iC; and, according to Article 36 of its Statute, 'Hhe jurisdiction of 
the Court comprises all cases which the Parties refer to it.'’ Having been 
brought before the Court by a Special Agreement between the Government of 
the French Republic and the Government of the Serb-Croat-Slovenc Kingdom, 
the present case appears on this ground to be admissible as far as considerations 
of form are concerned. 

Nevertheless, according to the strict terms of the Special Agreement, the con¬ 
troversy submitted to the Court does not appear as a dispute between the two 
Governments, but as one between the Government of the Serb-Croal-Slovenc 
Kingdom and the French bondholders of certain Serbian loans: it is this dis¬ 
pute, concerning the question on what monetary bases the service of these loans 
should be elTectcd, which the said Government and the Government of the 
French Republic would appear to have submitted to the Court by agreement. 
.Now, Article 34 of the wSlatutc expressly provides that “only States or Members 
of the League of Nations can be parties in cases before the Court" (in the 
French text '"ont cjualite pour se presenter devcint la Cour ); this princi¬ 
ple has its origin in Article 14 of the Covenant, the terms of which, especially 
if regard be had at the same time to both the olTicial versions, hardly admit of 
a doubt that the disputes of an international character contempiated therein arc 
disputes between the acLual Parties who submit them to the Court. 

It follows that if the dispute referred to the Court by the Special Agreement 
between France and the Serb-Croat-Slovene Stale were to be regarded as a 
dispute between the Government of the Serb-Croat-Slovene Kingdom and cer¬ 
tain bondholders of the loans, one of the essential conditions of procedure be¬ 
fore the Court, namely, the legal capacity of the Parties, would be unfulfilled. 

In this connection, reference should be made to what the Court has said on 
several occasions, and in particular in Judgments Nos. 2 and 13, namely, that 
by taking up a case on behalf of its nationals before an international tribunal, 
a State is asserting its own right—that is to say, its right to ensure in the person 
of its subjects, respect for the rules of international law. Accordingly, in all 
cases with which the Court has so far had to deal and in which private interests 
have been involved, the Stale's claim has been based upon an alleged breach of 
an international agreement. The controversy submitted to the Court in the 
present case, on the contrary, solely relates to the existence and extent of cer¬ 
tain obligations which the Serbian State is alleged to have assumed in respect 
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of the holders of certain loans. It therefore is exclusively concerned with rela¬ 
tions between the borrowing Stale and private persons, that is to say, relations 
which are, in themselves, within the domain of municipal law. 

It is however to be noted that the question whether the manner in which 
the Serb-Croat-Slovene Government is conducting the service of its loans is in 
accordance with the obligations accepted by it. is no lo.ager merely the subject 
of a controversy between that Government and its creditors. When the holders 
of the Serbian loans, considering that their rights were being disregarded, ap¬ 
pealed to the French Government, the latter intervened on their behalf with 
the Serb-Croat-Slovcne Government. Diplomatic negotiations followed: but 
whatever took place during these negotiations, it is common ground that the 
Serb-Croat-Slovene Government did not reject the intervention of the French 
Government, but contended that the service of the loans was being etTcctcd by 
it in full conformity with the obligations resulting from the contracts. This 
view however was not shared by the Government of the French Republic. As 
from this point, therefore, there exists between the two Governments a differ¬ 
ence of opinion which, though fundamentally identical with the controversy 
already existing between the Serb-Croat-Slovcnc Government and its creditors, 
is distinct therefrom; for it is between the Governments of the Serb-Croat- 
Slovene Kingdom and that of the French Republic, the latter acting in the 
exercise of its right to protect its nationals. It is this diherence of opinion 
between the two Governments and not the dispute between the Serb-Croat- 
Slovene Government and the French holders of the loans, which is submitted 
by the Special Agreement to the Court. The case therefore is admissible not 
merely from the point of view of form: it also relates to a dispute between 
Parties of the category contemplated by Article 14 of the Covenant and Article 
34 of the Statute. It thus only remains to consider whether the actual subject of 
the dispute referred to the Court which relates only to questions of fact and of 
municipal law', prevents the Court from dealing with it. 

From a general point of view, it must be admitted that the true function 
of the Court is to decide disputes between States or Members of the League 
of Nations on the basis of international law': Article 38 of the Statute contains a 
clear indication to this elTect. 

But it would be scarcely accurate to say that only questions of international 
law may form the subject of a decision of the Court. It should be recalled in 
this respect that paragraph 2 of Article 36 of the Statute provides that States 
may recognize as compulsory the jurisdiction of the Court in legal disputes 
concerning “the existence of any fact which, if established, w'ould constitute 
a breach of an international obligation.*’ And Article 13 of the Covenant in¬ 
cludes disputes of the sort above mentioned “among those which are generally 
suitable for submission to arbitration or judicial settlement.” Clearly, amongst 
others, disputes concerning pure matters of fact are contemplated, for the 
States concerned may agree that the fact to be established would constitute 
a breach of an international obligation; it is unnecessary to add that the facts the 
existence of which the Court has to establish may be of any kind. 

Is the case altered if the point at issue between two Slates is a question 
which must be decided by application of the municipal law of a particular 
country? There are cases—as the Court has already had occasion to observe 
in Judgment No. 8—in which an action cannot be brought before an inter¬ 
national tribunal when there are legal remedies still open to the individuals 
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concerned. But, apart from cases of this kind, and when the two States have 
agreed to have recourse to the Court, the latter’s duty to exercise its jurisdic¬ 
tion cannot be afTected, in the absence of a clause in the Statute on the sub¬ 
ject, by the circumstance that the dispute relates to a question of municipal law 
rather than to a pure matter of fact. The very wide wording of the first paragraph 
of Article 36, which refers especially to cases which—like the present proceed¬ 
ings—are brought before the Court by Special Agreement, supports this con¬ 
clusion. 

Article 38 of the Statute cannot be regarded as excluding the possibility of 
the Court’s dealing with disputes which do not require the application of 
international law, seeing that the Statute itself expressly provides for this 
possibility. All that can be said is that cases in which the Court must apply 
international law will, no doubt, be the more frequent, for it is international 
law which governs relations between those who may be subject to the Court’s 
jurisdiction. 

On the one hand, the dispute submitted to the Court is, as has been ex¬ 
plained, a controversy between France and the Scrb-Croat-Slovene State, while 
on the other hand, it relates exclusively to a nexus of municipal law between 
the Serb-Croat-Slovene State as borrower and the holders of certain Serbian 
loans. In these circumstances, the question arises whether facts of a character 
which would determine the relations under international law between the two 
States may also have an effect upon the relations under the municipal law upon 
which the Court, at the request of these States, has to give judgment in this case. 
Thus the Government of the Serb-Croat-Slovcne State has sought to rely upon 
certain acts of the French Government with regard to the service of the Serbian 
loans. The Court cannot base its decision on facts which arc outside the scope of 
the relations existing between the borrowing State and the bondholders, for the 
question submitted to it is definitely restricted to these relations; it is even 
expressly submitted in the form of a statement contrasting the contention of 
the Scrb-Croat-SIovcne Government on the one hand and that of the bond¬ 
holders on the other. The Court therefore can and must deal only with the 
particular aspect of the problem raised by the intervention of the French Gov¬ 
ernment on behalf of the bondholders. This would be no less true even if the 
Special Agreement did not in its second article provide for a second possible 
phase of the proceedings, in which considerations of equity and necessity may 
come into account, considerations which have nothing to do with the relations 
at municipal law existing between borrower and lender. . . . 

[After examining the terms of each loan, the Court proceeds:] 

Thus, while the language of the several issues varies somewhat, it must be 
concluded that the promise in each case is for the payment of gold francs. 

Sifinificance of the term **gold francs ”—It is urged that the promise to pay 
gold francs or what is called the “gold clause” is without legal significance. 
It is said that there was no international gold franc; that the reference was 
to money and not to gold as merchandise; that the reference must be taken 
to be to French money; and that the French monetary unit was silver and that 
there was no “gold franc” as a monetary unit. Hence it is insisted that, despite 
the terms of the engagement, the promise must be construed as one to pay in 
French currency. 

As it is fundamental that the terms of a contract qualifying the promise are 
not to be rejected as superfluous, and as the definitive use of the word “gold” 
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cannot be ignored, the question is: What must be deemed to be the significance 
of that expression? It is conceded that it was the intention of the Parties to 
guard against the fluctuations of the Serbian dinar, and that, in order to procure 
the loans, it was necessary to contract for repayment in foreign money. But, 
in so contracting, the Parties were not content to use simply the word “franc,” 
or to contract for payment in French francs, but stipulated for “gold francs.” 
It is quite unreasonable to suppose that they were intent on providing for the 
giving in payment of mere gold specie, or gold coins, without reference to a 
standard of value. The treatment of the gold clause as indicating a mere 
modality of payment, without reference to a gold standard of value, would be, 
not to construe but to destroy it. 

Moreover, the terms of the bonds make such an appreciation impossible. 
Thus, the bonds of IS95 call for the payment of principal and interest, at the 
option of the bondholders, not only at Paris in gold francs, but in Berlin at 
the rate of R.M. 8.10 in gold for each coupon and of R.M. 405 for each bond. 
There were no gold coins of the denomination required for such payments. 
The bonds of 1902 provide for payment of the quarterly interest of francs 
6.25; the bonds of 1906 and 1909 for semi-annual interest of frs. 11.25; and 
those of 1913 for semi-annual interest of frs. 12.50. These were to be gold pay¬ 
ments, but there were no gold coins for such amounts. It is manifest that the 
Parties, in providing for gold payments, were referring, not to payment in 
gold coins, but to gold as standard of value. It would be in this way, naturally, 
that they would seek to avoid, as was admittedly their intention, the conse¬ 
quences of a fluctuation in the Serbian dinar. 

The question, then, is whether there was a standard of value which was 
properly denoted by the term “gold franc.” The payments in gold francs were 
to be made, in the case of the bonds of 1895, at Belgrade and Paris; and in 
those of 1902, 1906, 1909 and 1913, at Belgrade, Paris, Brussels and Geneva. 
Both at Brussels and Geneva, as well as at Paris, the monetary unit was the 
franc. While there was no international gold franc, as the franc in each case 
was established by the respective countries, the conception of the franc, and 
of the gold franc, had nevertheless achieved an international character as 
three countries had established a similar monetary unit, with the same defini¬ 
tion of the gold piece of 20 francs in weight and fineness, and this unit had 
been made the subject of the Convention of the Latin Union. The “gold 
franc” thus constituted a well-known standard of value to which reference 
could appropriately be made in loan contracts when it w^as desired to establish 
a sound and stable basis for repayment. 

But, while the “gold franc” was thus an internationally accepted standard 
of value, its definition was to be found in national laws. The French, and the 
initial definition of the “gold franc,” which was later adopted by Belgium 
and Switzerland, and by the Convention of the Latin Union, was found in 
the law of the 17th Germinal, Year Eleven. . . . 

According to this definition, adopted and recognized by other countries as 
above stated, the gold franc, at the time of the bond i.ssues in question, was 
the twentieth part of a piece of gold weighing 6.45161 grammes with a fine¬ 
ness of nine-tenths. It is this gold franc, with the weight and fineness thus 
enacted by law, which is stipulated particularly in Article 262 of the Treaty 
of Versailles, in Article 214 of the Treaty of St. Germain, and in Article 197 of 
the Treaty of Trianon. 
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It is concluded that this was the gold standard of value to which the loan 
contracts referred. 

As this standard of value was adopted by the Parlies, it is not admissible to 
assert that the standard should not govern the payments because the deprecia¬ 
tion in French currency was not foreseen, or, as it is insisted, could not be 
foreseen at the time the contracts were made. The quc.stion is not what the 
Parties actually foresaw, or could foresee, but what means they s,'lccied for 
their protection. To safeguard the repayment of the loans, they provided for 
payment in gold value having reference to a recognized standard, as above 
stated. 

The provisions for payment in certain places at the rate of the sii^hl ex¬ 
change on Paris. —'Lhc bonds of the issues of 1902. 1906, 1909 and 1913, not 
only provide for the payment of interest in gold francs at Belgrade, Paris, 
Brussels and Geneva, but also for payment in other designated places, in the 
money of such places respective! "at the siitht rate of exchanite on Paris." 
In the bonds of 1902 and 1906, the provision relates to Berlin, Vienna and 
Amsterdam; in those of 1909, to Berlin, FrankI'ort-on-the-Main. Hamburg, 
St. Petersburg, Vienna and Amsterdam; and in those of 1913, to Berlin and 
Vienna. It is argued that these provisions indicate that the engagement was 
for the payment of the number of francs stated at the rate of sight exchange 
on Paris on the date the payment fell due, and hence that the payment was 
to be made on the basis of French francs, or French paper francs, of what¬ 
ever value they might be at that time. But the provision is for the payment in 
gold, which, as has been said, must be taken to be gold value, with reference 
to the gold standard of value at the time of the loans. The mere provision 
for payment in the places named at the rate of exchange on Paris cannot 
affect the amount due: it must in fact be construed in the light of the princi¬ 
pal stipulation which is for payment at gold value. That provision is plainly, 
not for the purpose of altering the amount agreed to be paid, but for the 
placing of the equivalent of that amount according to banking practice at 
the command of the bondholder in the foreign money in the designated cities. 
When it is ascertained what was the amount agreed to be paid, it is then 
simply a matter of calculation to determine the equivalent amount in the 
foreign currency of these places. The question, then, comes back to the terms 
of the agreement. This agreement was not simply for the payment of the 
stipulated amount in French francs, or in paper francs, but in gold francs, 
and as this referred to a well-known gold standard of value, it is according 
to that standard that the francs to be paid are to be computed. 

It was evidently contemplated that the bondholder would receive the same 
amount whether he was paid in Belgrade, Paris, Brussels or Geneva. This 
was the intended result of providing for gold francs, which referred to the 
same standard of gold value as then existing at these places. . . . 

[In an omitted portion of the opinion the Court holds that the fact that 
bondholders had previously accepted depreciated paper francs did not estop 
them now from demanding payment in gold francs as provided in the bonds.] 

The law applicable. —Having thus established the meaning which, on a 
reasonable construction, is to be attached to the terms of the bonds, the Court 
will now proceed to consider the subsidiary contentions of the vSerb-Croat- 
Slovene Government to the effect that the obligations entered into are sub¬ 
ject to French law which—it is alleged—renders a clause for payment in 
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gold or at gold value null and void, at all events in so far as payment is to be 
effected in French money and in France. 

As regards the question whether it is French law which governs the con¬ 
tractual obligations in this case, the Court makes the following observations: 

Any contract which is not a contract between States in their capacity as 
subjects of international law is based on the municipal law of some country. 
The question as to which this law is forms the subject of that branch of law 
which is at the present day usually described as private international law' or 
the doctrine of the conflict of laws. The rules thereof may be common to 
several States and may even be established by international conventions or 
customs, and in the latter case may possess the character of true international 
law governing the relations between States. But apart from this, it has to be 
considered that these rules form part of municipal law. 

The Court, which has before it a dispute involving the question as to the 
law w'hich governs the contractual obligations at issue, can determine what 
this law is only by reference to the actual nature of these obligations and to 
the circumstances attendant upon their creation, though it may also take 
into account the expressed or presumed intention of the Parlies. Moreover, 
this w'ould seem to be in accord with the practice of municipal courts in the 
absence of rules of municipal law concerning the settlement of conflicts of law'. 

Before proceeding to determine which this law is, it should however be ob¬ 
served that it may happen that the law which may be held by the Court to be 
applicable to the obligations in the case, may in a particular territory be 
rendered inoperative by a municipal law of this territory—that is to say, by 
legislation enacting a public policy the application of which is unavoidable 
even though the contract has been concluded under the auspices of some 
foreign law . 

Again it should be observed that even apart from rules of public policy, it 
is quite possible that the same law may not govern all aspects of the obliga¬ 
tion. The distinction which seems indicated for the purposes of this case is 
more particularly that between the substance of the debt and certain methods 
for the payment thereof. 

In the first place, the law governing the obligations at the time at which 
they were entered into mu.st be determined. In the Court's opinion, this law 
is Serbian law and not French law% at all events in so far as concerns the sub¬ 
stance of the debt and the validity of the clause defining it. 

The loans in question are loans contracted by the State of Serbia under 
special laws which lay down the conditions relating to them. These laws are 
cited in the bonds; and it appears that the validity of the obligations set out 
in the said bonds is indisputable in Serbian law. The bonds arc bearer bonds 
signed at Belgrade by representatives of the Serbian Government. It follows 
from the very nature of bearer bonds that, in respect of all holders, the sub¬ 
stance of the debt is necessarily the same, and that the identity of the holder 
and the place where he obtained it are without relevancy. Only the individual¬ 
ity of the borrower is fixed: in this case it is a sovereign State which cannot 
be presumed to have made the substance of its debt and the validity of the 
obligations accepted by it in respect thereof, subject to any law other than its 
own. 

Nevertheless, Serbia might have desired to make its loans subject to some 
other law, either generally, or in certain respects: if that were proved, there 
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would seem to be nothing to prevent it. In this case, however, there is no 
express provision to this effect. The question therefore is whether, from the 
contents of the bond or other circumstances which are binding on the bond¬ 
holders, the conclusion can be drawn that the Stale of Serbia intended that 
the loans in question should be, either generally speaking, or in certain re¬ 
spects, subject to French law—which is, according to the arguments, the only 
law in question. ... In so far as concerns the places where the contracts with 
the banks were concluded—a circumstance on which however it does not 
seem to be the intention of the Serb-Croat-Slovene Government to rely—, 
these are, for the 1895 loan, Carlsbad and Paris; for the 1902 and 1909 loans, 
Paris; for the 1906 loan, Geneva, and for the 1913 loan, Belgrade. And the 
banks were not all French banks. . . . Nor were the loans issued exclusively 
in France, judging from the prospectuses which have been produced. . . . 

All things considered, the Court finds that, in regard to the Serbian loans 
in question, there are no circumstances which make it possible to establish 
that, either generally speaking or as regards the substance of the debt and the 
validity of the provisions relating thereto, the obligations entered into were, 
in the intention of the borrowing Slate, or in a manner binding upon the 
bondholders, made subject to French law. . . . 

[In an omitted portion of the opinion the Court considers certain French 
laws, and continues;] 

In addition to these legislative provisions, the Scrb-Croat-Slovcne Govern¬ 
ment has cited a large number of opinions expressed by French writers and 
also certain judicial decisions which, in its contention, show that, upon a cor¬ 
rect judicial construction, the legal currency of bank-notes taken in conjunc¬ 
tion with the release from the obligation to exchange notes for specie (forced 
currency) compels every creditor to accept as due payment of a debt in 
French francs, inconvertible bank-notes, at their face value, and renders in¬ 
operative or null and void, at all events in France, any provision involving a 
distinction between these notes and metal currency. 

For its part, the French Government has sought to show that this con¬ 
struction is not sound and that it is contrary to the law as stated by the Court 
of Cassation and other French courts since 1920. This Government also has 
cited a number of publicists and judicial decisions and has submitted that it 
is now^ definitely established by these decisions that although a gold stipula¬ 
tion is null and void when it relates to a domestic transaction, tliis does not 
hold good in the case of international contracts, even when payment is to be 
effected in France. And it has represented that if the law which must be ap¬ 
plied is French law, it must be applied as construed by the courts. 

The Court, having in these circumstances to decide as to the meaning and 
scope of a municipal law, makes the following observations: For the Court 
itself to undertake its own construction of municipal law, leaving on one side 
existing judicial decisions, with the ensuing danger of contradicting the con¬ 
struction which has been placed on such law by the highest national tribunal 
and which, in its results, seems to the Court reasonable, would not be in con¬ 
formity with the task for which the Court has been established and would not 
be compatible with the principles governing the selection of its members. It 
would be a most delicate matter to do so, especially in cases concerning public 
policy—a conception the definition of which in any particular country is 
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largely dependent on the opinion prevailing at any given time in such coun¬ 
try itself—and in cases where no relevant provisions directly relate to the 
question at issue. It is French legislation, as applied in France, which really 
constitutes French law, and if that law does not prevent the fulfilment of 
the obligations in France in accordance with the stipulations made in the con¬ 
tract, the fact that the terms of legislative provisions are capable of a dificrcnl 
construction is irrelevant. 

In these circumstances, the Court will confine itself to observing that, ac¬ 
cording to the information furnished by the Parties, the doctrine of French 
courts, after some oscillation, has now been established in the manner indi¬ 
cated by the French Government, and that consequently there is nothing to 
prevent the creditor from claiming in France, in the present case, the gold 
value stipulated for. 

It should, however, be added that, since the conclusion of the Special 
Agreement in March 1928, a new currency law has been promulgated in 
France, on June 25th, 1928, which, by its first article, abrogates Article 3 of 
the law of August 5th, 1914, regarding forced currency, and w'hich contains 
the following provision in its second article: 

The FTcnch monetary unit, the franc, is constituted by 65.5 milligrams of gold, 
nine hundred thousandths fine. 

This definition shall not apply to international payments which, prior to the 
promulgation of the present law, may have been validly stipulated in gold francs. 

For the future, this law replaces previous legislation; the forced currency 
regime having been abrogated, no obstacle resulting from this regime will 
any longer exist, and the reduction of the metallic value of the franc, as newly 
defined, to about one-fifth of its original value, will not alTect the payments 
involved by the Serbian loans at issue which are undoubtedly international 
payments. . . . 

For These Reasons, the Court, having heard both Parties, by nine votes 
to three, gives judgment to the following effect: 

(1) That, in regard to the Serbian 4% loan of 1895, the holders of bonds 
of this loan are entitled, whatever their nationality may be, to obtain, at their 
free choice, payment of the nominal amount of their coupons due for pay¬ 
ment but not paid and of those subsequently falling due, as also of their 
bonds drawn for redemption but not refunded and of those subsequently 
drawn, at Paris, Berlin, Vienna and Belgrade, in the currency in circulation 
at one of these places; 

(2) That, in regard to the 4% 1895,5% 1902, 4Vi% 1906, 4»/2% 1909 
and 5% 1913 Serbian loans, the holders of these bonds are entitled to obtain 
payment of the nominal amount of their coupons due for payment but not paid 
and of those subsequently falling due, as also of their bonds drawn for re¬ 
demption but not refunded and those subsequently drawn, in gold francs, in 
the case of the 1895 loan, at Belgrade and Paris, and, in the case of the 1902, 
1906, 1909 and 1913 loans, at Belgrade, Paris, Brussels and Geneva, or at the 
equivalent value of the said amount at the exchange rate of the day in the 
local currency at Berlin and Vienna, in the case of the 1913 loan, and at 
Berlin, Vienna and Amsterdam, in the case of the 1902, 1906 and 1909 loans. 

(3) That the value of the gold franc shall be fixed between the Parties, for 
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the above-mentioned payments, as equivalent to that of a weight of gold 
correspondins: to the twentieth part of a piece of cold weighing 6 grammes 
45161, 900/1000 fine. 

Done in French and English, the French text being authoritative. . . 


Editor's Note: Contract Claims, 'it is not usual for the government of the 
United States to interfere, except by its good ofiices, for the prosecution of 
claims founded on contracts with foreign governments." Moore, D/gc.v/, VI, 
705 IT, with extensive citations. Cf. Hackworlh, V, 610 IT.; Hyde, II, 988 fl'.; 
Borchard, Diplomatic Protection, 284 IT. i'he adoption of such a practice by 
other States has sometimes led to the conclusion that international respon¬ 
sibility can never be based upon breach of contract with an alien by a govern¬ 
ment. Examination of the numerous claims based upon breach of contract by 
a government which have been entertained by international tribunals is suf¬ 
ficient to demonstrate that the conclusion is erroneous. See, c. g., Whiteman, 
Damages in International Law, IIL 1553-1761; Moore, International Arbi¬ 
trations, IV, 3425-3590. 

It is true that the mere breach of contract (i. e., a breach of promise or a fail¬ 
ure to pay, without repudiation of the contract) by a government which has con¬ 
tracted with an alien has not generally been regarded as a violation of inter¬ 
national law. Conclusion and performance of the contract are governed, not, as 
in the case of treaties, by international law, but by private law. The alien who 
voluntarily contracts with a foreign government subjects himself to the local law 
and takes into account the probabilities of performance by the foreign gov¬ 
ernment and the available local remedies. Cj. Borchard, op. cit., 284 (T. 

Since, “in order to found an international claim it is necessary to show either 
that the respondent government has committed a wrong through the acts of 
its duly authori7.ed ofticials ... or that the claimant has sulTered a denial 
of justice in attempting to secure redress in the respondent State . . . , in 
cases founded on contract, it is often impossible to show that a legal wrong 
exists or that one of the parties thereto has the particular legal right he alleges 
that he has under the contract until the courts having jurisdiction of the matter 
have ascertained the facts and passed upon the questions in dispute.” White- 
man, op. cit,. III, 1558. Where resort to local remedies establishes a tortious 
breach of contract or results in a denial of justice, the international claim may 
be formulated upon the basis of a violation of international law, but, in ad¬ 
judicating upon it, international tribunals have not limited consideration of in¬ 
ternational responsibility to the delictual as opposed to the contractual aspects 
of the case. Cj. Hyde, 11, 992 ff. Moreover, where by compromis States have 
conferred jurisdiction upon international courts to entertain contract claims, 
the waiver of the local remedies rule and consequent lack of denial of justice 
has not prevented courts from adjudicating contract claims “ ‘in accordance 
with the principles of international law,’ even in cases where international law 
should merely declare the municipal law of one of the countries involved to be 
applicable.” Cf. Illinois Central Railroad Co. Claim, above, p. 652. 

The practice of States has been broadly formulated by Borchard, op. cit., 
284, as follows: “Diplomatic interposition will not lie for the natural or antici- 

[F.D.: For comments on this case consult the bibliography in M. O. Hudson, World 
Court Reports, U (1935), 340.] 
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pated consequences of the contractual relation, but only for arbitrary inci¬ 
dents or results, such as a denial of justice or flagrant violation of local or 
international law.” In similar vein, Dunn, referring to admitted exceptions to the 
practice of non-interposition, observes {Protection of Nationals, 167): 

If one examines these cases carefully, one finds that, so far as they can be said 
to contain any common ground at all, it is the feature of the use of governmental 
power to defeat the obligations of the contract. 1 he types of cases set forth are as 
follows: (I ) failure to provide adequate remedies in the local courts against 
breaches by the State; (2) arbitrary annullment by the contracting government 
without recourse to a judicial determination of the terms of the contract or of the 
legality of the government's act; and (3) various other “arbitrary” acts by the con¬ 
tracting government resulting in loss to the private contractor. In all of these cases 
the distinguishing feature is an interjection of governmental power to alter the situ¬ 
ation envisaged in the contract. To the extent that one party to a contract is able 
to do this without the consent of the other party, the expectations created by the 
contractual relation are defeated. 

( j. Borchard, op. cit., 2^)1 (T.; Harvard Research. Responsibility of States, 
167, 169 ff.; Hyde, II, 990 fl.; Feller, op. cit., 173 IT.; Fagleton, Responsibility, 
157 if.; Jessup, op. cit., 108 IT. 

Public Bonds. Borchard, op. cit., 281-282, 302-329. distinguishes between 
claims arising out of contracts between the citizen and a foreign government 
and claims arising out of the unpaid bonds of a government held by the citi¬ 
zen of another, pointing out that publicists have failed to note the distinction. 
“When they state, as many of them do, that on principle there can be no in¬ 
tervention in claims arising out of contract, they really mean to coniine their 
assertion to the case of claims arising out of unpaid bonds and not contracts 
in general. This distinction ... is important, inasmuch as there is far less 
reason for governmental intervention to secure the payment of defaulted bonds 
of a foreign government than there is in the cases of breaches of concession and 
similar contracts.” Id., 282; contra, Hyde, II, 1005. The emission of a public 
loan is by legislative act. I'he purchaser usually buys bonds in the open market, 
making allowances for the risk of his investment. Speaking with reference to 
armed intervention. Professor Borchard continues (pp. 308-309), “It is for 
these reasons that it seems unfair, both to the debtor Stale and to the fellow 
nationals of the creditors (who may indeed change from day to day), that the 
government of the creditor should make the breach of such a contractual 
obligation to a citizen who accidentally holds a foreign public bond a cause for 
armed international action involving the whole nation in the burden, and mak¬ 
ing the government in effect the underwriter and guarantor of his investment 
in the securities of a foreign government. This is the principal argument of the 
Drago Doctrine, first advanced in the celebrated note of December 29, 1902, 
from Dr. Luis Drago, Minister of Foreign Affairs of Argentina, to the Argen¬ 
tine Minister at Washington, and by him submitted to the Department of 
State, on the occasion of the joint intervention of Great Britain, Italy and Ger¬ 
many against Venezuela. The argument led up to the recommendation of pro¬ 
posed policy, intended to be a corollary to the Monroe Doctrine, that ‘the 
public debt [of an American State] cannot occasion armed intervention, nor 
even the actual occupation of the territory of American nations by a Euro¬ 
pean power.’ [The text of the Drago Doctrine is in U.S. For. Rel., 1903, 1-5. 
Cf. bibliography cited in Borchard, op. cit., p. 309.] It may be noted that 
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Drago protests only against the use of armed force in the collection of public 
debts and not directly against diplomatic interposition.” C/. also Luis Drago, 
“State Loans in Their Relation to International Policy,” 1 AJJ.L. (1907), 
692-726. At the Second Hague Conference (1907) the so-called Porter 
Proposition was adopted (with reservations by some Slates) by the Confer¬ 
ence by a vote of 39 to 5 as follows: “The Contracting Powers agree not to 
have recourse to armed force for the recovery of contract debts claimed from 
the government of one country by the government of another country as be¬ 
ing due to its nationals. This undertaking is, however, not applicable when 
the debtor Slate refuses or neglects to reply to an ofler of arbitration, or, after 
accepting the offer, prevents any compromis from being agreed on, or, after 
the arbitration, fails to submit to the award.” Cf. Borchard, loc. cit., 318-329. 


V. DENIAL OF JUSTICE 

United States (Chattin Claim) v. Mexico 
United States-Mexico, General Claims Commission, 1927 

Opinions of Commissioners (1927 ), 422 

Van Vollenhoven, Presiding Commissioner. 1. This claim is made by the 
United States of America against the United Mexican States on behalf of 
B. E. Chattin, an American national. Chattin, who since 1908 was an em¬ 
ployee (at first freight conductor, thereafter passenger conductor) of the Fer- 
rocarril Sud-Pacifico de Mexico (Southern Pacific Railroad Company of 
Mexico) and who in the Summer of 1910 performed his duties in the State 
of Sinaloa, was on July 9, 1910, arrested at Mazatlan, Sinaloa, on a charge of 
embezzlement; was tried there in January, 1911, convicted on February 6, 
1911, and sentenced to two years' imprisonment; but was released from the 
jail at Mazatlan in May or June, 1911, as a consequence of disturbances 
caused by the Madero revolution. He then returned to the United States. It 
is alleged that the arrest, the trial and the sentence were illegal, that the treat¬ 
ment in jail was inhuman, and that Chattin was damaged to the extent of 
$50,000.00, which amount Mexico should pay. . . . 

3. The circumstances of Chattin’s arrest, trial and sentence were as follows. 
In the year 1910 there had arisen a serious apprehension on the part of several 
railroad companies operating in Mexico as to whether the full proceeds of 
passenger fares were accounted for to these companies. The Southern Pacific 
Railroad Company of Mexico applied on June 15, 1910, to the Governor of the 
State of Sinaloa, in his capacity as chief of police of the State, co-operating 
with the federal police, in order to have investigations made of the existence 
and extent of said defrauding of their lines within the territory of his Stale. 
On or about July 8, 1910, one Cenobio Ramirez, a Mexican employee (brake- 
man^ of the said railroad, was arrested at Mazatlan on a charge of fraudulent 
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sale of railroad tickets of the said company, and in his appearance before the 
District Court in that town he accused the conductor Chaltin—^who since 
May 9, 1910, had charge of trains operating between Mazatlan and Acaponcta, 
Nayarit—as the principal in the crime with which he, Ramirez, was charged; 
whereupon Chattin also was arrested by the Mazatlan police, on July 9 (not 
10), 1910. On August 3 (not 13), 1910, his case was consolidated not only 
with that of Ramirez, but also with that of three more American railway 
conductors (Haley, Englehart and Parrish) and of four more Mexicans. After 
many months of preparation and a trial at Mazatlan, during both of which 
Chattin, it is alleged, lacked proper information, legal assistance, assistance 
of an interpreter and confrontation with the witnesses, he was convicted on 
February 6, 1911, by the said District Court of Mazatlan as stated above. 
The case was carried on appeal to the Third Circuit Court at Mexico City, 
which court on July 3, 1911, aflirmed the sentence. In the meantime (May or 
June, 1911) Chattin had been released by the population of Mazatlan w'hich 
threw open the doors of the jail in the time elapsing between the departure 
of the representatives of the Diaz regime and the arrival of the Madcro forces. 

4. Mexico contends that not only has Chattin, as a fugitive from justice, 
lost his right to invoke as against Mexico protection by the United States, but 
that even the latter is bound by such forfeiture of protection and may not 
interpose in his behalf. If this contention be sound, the American Govern¬ 
ment would have lost the right to espouse Chattin's claim, and the claim lack¬ 
ing an essential element required by Article 1 of the Convention signed Sep¬ 
tember 8, 1923, w'ould not be within the cognizance of this Commission. The 
motive for the alleged limitation placed on the sovereignty of the claimant's 
Government would seem to be that a government by espousing such claim 
makes itself a party to the improper act of its national. International aw'ards, 
however, establishing either the duty or the right of international tribunals 
to reject claims of fugitives from justice have not been found. . . . 

It is true that more than once in international cases statements have been 
made to the effect that a fugitive from justice loses his right to invoke and to 
expect protection—either by the justice from which he fled, or by his own gov¬ 
ernment—but this would seem not to imply that his government as well loses 
its right to espouse its subject's claim in its discretion. The present claim, 
therefore, apart from the question whether a man who leaves a jail which is 
thrown open may be called a fugitive from justice, should be accepted and ex¬ 
amined. 

5. It has been alleged, in the first place, that Chattin, contrary to the Mexi¬ 
can Constitution of 1857, was arrested merely on an oral order. The Court's 
decision rendered February 6, 1911, stated that the court record contained “the 
order dated July 9, which is the written order based on the reasons for the de¬ 
tention of Chattin”; and among the court proceedings there arc to be found 
(a) a decree ordering Chattin's arrest, dated July 9, 1910, and (b) a decree 
for Chattin’s “formal imprisonment,” dated July 9, 1910, as well. Even if the 
first decree had been issued some hours after Chattin’s arrest, for which there 
is no proof except the statement by the police prefect that Chattin was placed 
in a certain jail on the Judge’s “oral order,” the irregularity would have been 
inconsequential to Chattin. The Third Circuit Court at Mexico City, when 
called upon to examine the second decree given on July 9, 1910, held on Octo¬ 
ber 27, 1910, that it had been regular but for the omission of the crime im- 



668 INTERNATIONAL RESPONSIBILITY FOR ALIENS 

puled (which was known to Chattin from the examination to which he was 
previously submitted on July 9, 1910), and therefore the Court allirmcd it 
after having amended it by inserting the name of Chattin's alleged crime. The 
United States has alleged that, since the sentence rendered on February 6, 1911, 
held that “the confession of the latter" (Ramirez) “does not constitute in 
itself a proof against the other" (Chattin), the Court confessed that Chat- 
tin’s arrest had been illegal. No such inference can be made from the words 
cited, though the thought might have been expressed more clearly; a state¬ 
ment, insuilicient as evidence for a conviction, can under Mexican law (as 
under the laws of many other countries) furnish a wholly sufficient basis for 
an arrest and formal imprisonment. 

6. Before taking up the allegations relative to irregular court proceedings 
against Chattin and to his having been convicted on insufficient evidence, it 
seems proper to establish that the present case is of a type different from most 
other cases so far examined by this Commission in which defective adminis¬ 
tration of justice was alleged. 

7. In the Kewiedy Case and nineteen more cases before this Commission 
it was contended that, a citizen of either country having been wrongfully 
damaged either by a private individual or by an executive official, the judicial 
authorities had failed to take proper steps against the person or persons who 
caused the loss or damage. A governmental liability proceeding from such a 
source is usually called “indirect liability," though, considered in connection 
with the alleged delinquency of the government itself, it is quite as direct as 
its liability for any other act of its officials. The liability of the government 
may be called remote or .secondary only when compared with the liability of 
the person who committed the wrongful act (for instance, the murder) for 
that very act. Such cases of indirect ^governmental liability because of lack of 
proper action by the judiciary arc analogous to cases in which a government 
might be held responsible for denial of justice in connection with nonexecu¬ 
tion of private contracts, or in which it might become liable to victims of 
private or other delinquencies because of lack of protection by its executive or 
legislative authorities. 

8. Distinct from this so-called indirect government liability is the direct re¬ 
sponsibility incurred on account of acts of the government itself, or its officials, 
unconnected w ith any previous wrongful act of a citizen. If such governmental 
acts are acts of executive authorities, either in the form of breach of govern¬ 
ment contracts made with private foreigners, or in the form of other delin¬ 
quencies of public authorities, they are at once recognized as acts involving 
direct liability; for instance, collisions caused by public vessels, reckless shoot¬ 
ing by officials, unwarranted arrest by officials, mistreatment in jail by officials, 
deficient custody by officials, etc. As soon, however, as mistreatment of for¬ 
eigners by the courts is alleged to the effect that damage sustained is caused 
by the judiciary itself, a confusion arises from the fact that authors often lend 
the term “denial of justice" as well to these Cctses of the second category, which 
are different in character from a “denial of justice" of the first category. So also 
did the tribunal in the Yuille, Shortridge & Company Case (under the British 
memorandum of March 8, 1861, accepted by Portugal; De Lapradelle et 
Politis, II, at 103), so Umpire Thornton sometimes did in the 1868 Com¬ 
mission (Moore, 3140, 3141, 3143; Burn, Pratt and Ada Cases), It would 

U.S.-Mexico, General C laims Commission, Opinions of Commissioners (1927), 289. 
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seem preferable not to use the expression in this manner. The very name 
“denial of justice (dcne^cition de justice, deni de justice) would seem inap¬ 
propriate here, since the basis of claims in these cases does not lie in the fact 
that the courts refuse or deny redress for an injustice sustained by a foreigner 
because of an act of someone else, but lies in the fact that the courts themselves 
did injustice. In the British and American claims arbitration Arbitrator Pound 
one day put it tersely in saying that there must be “an injustice antecedent to 
the denial, and then the denial after it” (Nielsen's Report, 258, 261). 

9. How confusing it must be to use the term “denial of justice” for both 
categories of governmental acts, is shown by a simple deduction. If “denial of 
justice” covers not only governmental acts implying so-called indirect liabil¬ 
ity, but also acts of direct liability, and if, on the other hand, “denial of jus¬ 
tice” is applied to acts of executive and legislative authorities as well as to 
acts of judicial authorities—as is often being done—there would exist no inter¬ 
national wrong which would not be covered by the phrase “denial of justice,” 
and the expression would lose its value as a technical distinction. 

10. 1’hc practical importance of a consistent cleavage between these two 
categories of governmental acts lies in the following. In cases of direct respon¬ 
sibility, insulticicncy of governmental action entailing liability is not limited 
to llagrant cases such as cases of bad faith or wilful neglect of duty. So, at 
least, it is for the non-judicial branches of government. Acts of the judiciary, 
either entailing direct responsibility or indirect liability (the latter called denial 
of justice, proper), are not considered insufficient unless the wrong committed 
amounts to an outrage, bad faith, wilful neglect of duty, or insufficiency of 
action apparent to any unbiased man. Acts of the executive and legislative 
branches, on the contrary, share this lot only then, when they engender a so- 
called indirect liability in connection with acts of others; and the very reason 
why this type of acts often is covered by the same term “denial of justice'’ in 
its broader sense may be partly in this, that to such acts or inactivities of the 
executive and legislative branches engendering indirect liability, the rule ap¬ 
plies that a government cannot be held responsible for them unless the wron^ 
done amounts to an outrage, to bad faith, to wilful neglect of duty, or to an 
insufficiency of governmental action so far short of international standards 
that every reasonable and impartial man would readily recognize its insuffi¬ 
ciency. With reference to direct liability for acts of the executive it is dilTcrent. 
In the Mermaid Case (under the Convention of March 4, 1868, between Great 
Britain and Spain) the Commissioners held that even an act of mere clumsi¬ 
ness on the part of a gunboat—a cannon shot fired at a ship in an awkward 
way—when resulting in injustice renders the government to whom that pub¬ 
lic vessel belongs liable (De Lapradelle et Politis, ll, 496; compare Moore, 
5016). In the Union Bridf^e Company Case the British-American arbitral 
tribunal decided that an act of an executive officer may constitute an inter¬ 
national tort for which his country is liable, even though he acts under an 
erroneous impression and without wrongful intentions (Nielsen's Report, at 
380). This Commission, in paragraph 12 of its opinion in the Illinois Central 
Railroad Company Case (Docket No. 432),'- rendered March 31, 1926, held 
that liability can be predicated on nonperformance of government contracts 
even where none of these aggravating circumstances is involved; and a similar 
view regarding responsibility for other acts of executive officers was held in 

i-Sec UL, p. 20. 
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paragraph 7 of its opinion in the Okie Case (Docket No. 275)/’ rendered 
March 31, 1926, and in paragraph 9 of the first opinion in the Venable Case 
(Docket No. 603).^^ Typical instances of direct damage caused by the ju- 
diciar)'—“denial of justice” improperly so called—are the Rozas and Dri^^s 
Cases (Moore, 3124-3126; not the Driggs Case in Moore, 3160); before 
this Commission the Faulkner,^^ Roberts,Turner, and Strother Cases 
(Docket Nos. 47, 185, 1327 and 3088) presented instances of this type, in so 
far as the allegation of illegal judicial proceedings was involved therein . . . 

11, When, therefore, the American Agency in its brief mentions with great 
emphasis the existence of a “denial of justice’’ in the Chattin Case, it should 
be realized that the term is used in its improper sense which sometimes is con¬ 
fusing. It is true that both categories of government responsibility—the direct 
one and the so-callcd indirect one—should be brought to the test of inter¬ 
national standards in order to determine whether an international wrong ex¬ 
ists, and that for both categories convincing evidence is necessary to fasten 
liability. It is moreover true that, as far as acts of the judiciary arc involved, 
the view' applies to both categories that “it is a matter of the greatest political 
and international delicacy for one country to disacknowlcdge the judicial de¬ 
cision of a court of another country'’ (Garrison s Case; Moore, 3129), and to 
both categories the rule applies that state responsibility is limited to judicial 
acts showing outrage, bad faith, wilful neglect of duty, or manifestly in¬ 
sufficient governmental action. But the distinction becomes of importance 
whenever acts of the other branches of government are concerned; then the 
limitation of liability (as it exists for all judicial acts) does not apply to the 
category of direct responsibility, but only to the category of so-called indirect 
or derivative responsibility for acts of the executive and legislative branches, 
for instance on the ground of lack of protection against acts of individuals. 

12. The next allegation on the American side is that Chattin's trial was 
held in an illegal manner. The contentions are: (a) that the Governor of the 
State, for political reasons, used his influence to have this accused and three of 
his fellow conductors convicted; (b) that the proceedings against the four 
conductors were consolidated without reason; (c) that the proceedings were 
unduly delayed; (d) that an exorbitant amount of bail was required; (e) that 
the accused was not duly informed of the accusations; (f) that the accused 
lacked the aid of counsel; (g) that the accused lacked the aid of an inter¬ 
preter; (h) that there were no oaths required of the witnesses; (i) that there 
was no such a thing as a confrontation between the witnesses and the accused; 
and (j) that the hearings in open court which led to sentences of from two 
years’ to two years and eight months’ imprisonment lasted only some five min¬ 
utes. It was also contended that the claimant had been forced to march under 
guard through the streets of Mazatldn; but the Commission in paragraph 3 of 
its opinion in the Faulkner Case (Docket No. 47) rendered November 2, 
1926, has already held that such treatment is incidental to the treatment of 

See id., p. 63. 
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detention and suspicion, and cannot in itself furnish a separate basis for a 
complaint. 

13. As to illegal efforts made by the Governor of Sinaloa to influence the 
trial and the sentence (allegation a), the only evidence consists in hearsay or 
suppositions about such things as what the Governor had in mind, or what 
the Judge has said in private conversation; hearsay and suppositions which 
often come from persons connected with those colleagues of Chattin’s who 
shared his fate. To uncorroborated talk of this kind the Commission should not 
pay any attention. . . . 

15. For undue delay of the proceedings (allegation c), there is convincing 
evidence in more than one respect. The formal proceedings began on July 9, 
1910. Chattin was not heard in court until more than one hundred days there¬ 
after. The stubs and perhaps other pieces of evidence against Chattin were 
presented to the Court on August 3, 1910; Chattin, however, was not allowed 
to testify regarding them until October 28, 1910. Between the end of July, 
and October 8, 1910, the Judge merely waited. The date of an alleged railroad 
ticket delinquency of Chattin’s (June 29, 1910) was given by a witness on 
October 21, 1910; but investigation of Chattin’s collection report of that day 
was not ordered until November 11, 1910, and he was not heard regarding it 
until November 16, nor confronted with the only two witnesses (Delgado and 
Sarabia) until November 17, 1910. The witnesses named by Ramirez in July 
were not summoned until after November 22, 1910, at the request of the 
Prosecuting Attorney, with the result that, on the one hand, several of them— 
including the important witness Manuel Virgen—had gone, and that, on the 
other hand, the proceedings had to be extended from November 18, to De¬ 
cember 13. On September 3, 1910, trial had been denied Parrish, and on No¬ 
vember 5, it was denied Chattin, Haley and Englchart; though no testimony 
against them was ever taken after October 21 (Chattin), and though the 
absence of the evidence ordered on November 11 and after November 22 was 
due exclusively to the Judge’s laches. Unreliability of Ramirez’s confession 
had been suggested by Chattin’s lawyer on August 16, 1910; but it apparently 
was only after a similar suggestion of Camou on October 6, 1910, that the 
Judge discovered that the confession of Ramirez did not “constitute in itself 
a proof against” Chattin. New evidence against Chattin was sought for. It is 
worthy of note that one of the two new witnesses, Esteban Delgado, who was 
summoned on October 12, 1910, had already been before the police prefect on 
July 8, 1910, in connection with Ramirez’s alleged crime. If the necessity of 
new evidence was not seriously felt before October, 1910, this means that the 
Judge either has not in time considered the sufficiency of Ramirez’s confession 
as proof against Chattin, or has allowed himself an unreasonable length of 
time to gather new evidence. The explanation cannot be found in the con¬ 
solidation of Chattin’s case with those of his three fellow conductors, as there 
is no trace of any judicial effort to gather new testimony against these men 
after July, 1910. Another remarkable proof of the measure of speed which the 
Judge deemed due to a man deprived of his liberty, is in that, whereas Chattin 
appealed from the decree of his formal imprisonment on July 11, 1910—an 
appeal which would seem to be of rather an urgent character—“the corre¬ 
sponding copy for the appeal” was not remitted to the appellate Court until 
September 12, 1910; this Court did not render judgment until October 27, 
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1910; and though its decision was forwarded to Mazatlan on October 31 
1910, its receipt was not established until November 12, 1910. . . . 

22. T he whole of the proceedings discloses a most astonishing lack of seri¬ 
ousness on the part of the Court. There is no trace of an effort to have the 
two foremost pieces of evidence explained (paragraphs 14 and 17 above). 
There is no trace of an effort to find one Manuel Virgen, who, according to 
the investigations of July 21, 1910, might have been mixed in Chattin's deal¬ 
ings, nor to examine one Carl or Carrol Collins, a dismissed clerk of the rail¬ 
road company concerned, who was repeatedly mentioned as forging tickets 
and passes and as having been discharged for that very reason. One of the 
Mexican brakemen, Batriz, stated on August 8, 1910, in court that "it is true 
that the American conductors have among themselves schemes to defraud in 
that manner the company, the deponent not knowing it for sure’"; but again no 
steps were taken to have this statement verified or this brakeman confronted 
with the accused Americans. No disclosures were made as to one pass, one 
“half-pass" and eight perforated tickets shown to Chattin on October 28, 1910, 
as pieces of evidence; the record states that they w^ere the same documents as 
presented to Ramirez on July 9, 1910, but does not attempt to explain why 
their number in July was eight (seven tickets and one pass) and in October 
w^as ten. No investigation was made as to why Delgado and Sarabia felt quite 
certain that June 29 w'as the date of their trip, a date upon the correctness of 
which the weight of their testimony wholly depended. No .search of the houses 
of these conductors is mentioned. Nothing is revealed as to a search of their 
persons on the days of their arrest; when the lawyer of the other con¬ 
ductors, Haley and Englchart, insisted upon such an inquiry, a letter was sent 
to the Judge at Culiacan, but was allowed to remain unanswered. Neither 
during the investigations nor during the hearings in open court was any such 
thing as an oral examination or cross-examination of any importance at¬ 
tempted, It seems highly improbable that the accused have been given a real 
opportunity during the hearings in open court, freely to speak for themselves. 
It is not for the Commission to endeavor to reach from the record any convic¬ 
tion as to the innocence or guilt of Chattin and his colleagues; but even in case 
they were guilty, the Commission would render a bad service to the Govern¬ 
ment of Mexico if it failed to place the stamp of its disapproval and even indig¬ 
nation on a criminal procedure so far below international standards of civili¬ 
zation as the present one. If the wholesome rule of international law as to re¬ 
spect for the judiciary of another country—referred to in paragraph 11 above 
—shall stand, it would seem of the utmost necessity that appellate tribunals 
when, in exceptional cases, discovering proceedings of this type should take 
against them the strongest measures possible under constitution and laws, in 
order to safeguard their country’s reputation. 

23. The record seems to disclose that an action in amparo has been filed by 
Chattin and his colleagues against the District Judge at Mazatlan and the 
Magistrate of the T hird Circuit Court at Mexico City, but was disallowed by 
the Supreme Court of the Nation on December 2, 1912. 

24. In Mexican law, as in that of other countries, an accused can not be 
convicted unless the Judge is convinced of his guilt and has acquired this 
view from legal evidence. An international tribunal never can replace the im¬ 
portant first element, that of the Judge’s being convinced of the accused’s guilt; 
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it can only in extreme cases, and then with great reserve, look into the second 
element, the legality and sufficiency of the evidence. 

25. It has been alleged that among the grounds for Chattin’s punishment 
was the fact that he had had conversations with Ramirez who had confessed 
his own guilt. This allegation is erroneous; the conversations h':lwccn the 
two men only were cited to deny Chattin’s contention made on Juiy 13, 1910, 
that he had only seen Ramirez around the city at some time, without know¬ 
ing where or when, and his contention made on July 9, 1910, to the effect 
that he did not remember Ramirez’s name. It has been alleged that the testi¬ 
mony of Delgado and Sarabia merely applied to the anonymous passenger con¬ 
ductor on a certain train; but the record clearly states that the description 
given by these witnesses of the conductor’s features coincided with Chattin’s 
appearance, and that both formally recognized Chatlin at their confrontation 
on November 17, 1910. Mention has been made, on the other hand, of a 
docket of evidence gathered by the railway company itself against some of 
its conductors; though it is not certain that the Court has been influenced by 
this evidence in considering the felony proven, it can scarcely have failed to 
work its influence on the penally imposed. 

26. From the record there is not convincing evidence that the proof against 
Chattin, scanty and weak though it may have been, was not such as to war¬ 
rant a conviction. Under the article deemed applicable the medium penalty 
fixed by law was imposed, and deduction made of the .seven months Chattin 
had pas.sed in detention from July, 1910, til! February, 1911. It is dillicult 
to understand the sentence unless it be assumed that the Court, for some reason 
or other, wished to punish him severely. The most acceptable explanation 
of this supposed desire would seem to be the urgent appeals made by the Ameri¬ 
can chief manager of the railroad company concerned, the views expressed by 
him and contained in the record, and the dangerous collection of anonymous 
accusations which were not only inserted in the court record at the very last 
moment, hut which were even quoted in the decision of February 6, 1911, as 
evidence to prove “illegal acts of the nature which forms the basis of this in¬ 
vestigation.'’ I he allegation that the Court in this matter was biased against 
American citizens would seem to be contradicted by the fact that, together 
with the four Americans, five Mexicans were indicted as well, four of whom 
had been caught and have subsequently been convicted—that one of these 
Mexicans was punished as .severely as the Americans were—and that the 
lower penalties imposed on the three others are explained by motives w'hich, 
even if not shared, would seem reasonable. The fact that the Prosecuting At¬ 
torney who did not share the Judge’s views applied merely for “insignificant 
penalties"—as the first decision establishes—shows, on the one hand, that he 
disagreed with the Court’s w'ish to punish severely and with its interpretation 
of the Penal Code, but shows on the other hand that he also considered the 
evidence against Chattin a sufficient basis for his conviction. If Chattin’s guilt 
was sufficiently proven, the small amount of the embezzlement (four pesos) 
need not in itself have prevented the Court from imposing a severe penalty. 

27. It has been suggested as most probable that after Chaltin’s escape and 
return to the United States no demand for his extradition has been made by 
the Mexican Government, and that this might imply a recognition on the side 
of Mexico that the sentence had been unjust. Both the disturbed conditions in 
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Mexico since 1911, and the; little chance of finding the United States disposed 
to extradite one of its citizens by way of exception, might easily explain the 
absence of such a demand, without raising so extravagant a supposition as 
Mexico’s own recognition of the injustice of Chattin’s conviction. . . . 

29. Bringing the proceedings Of Mexican authorities against Chattin to the 
test of international standards (paragraph 11), there can be no doubt of 
their being highly insufficient. Inquiring whether there is convincing evi¬ 
dence of these unjust proceedings (paragraph 11), the answer must be in the 
affirmative. Since this is a case of alleged responsibility of Mexico for injustice 
committed by its judiciary, it is necessary to inquire whether the treatment of 
Chattin amounts even to an outrage, to bad faith, to wilful neglect of duty, or 
to an insufficiency of governmental action recognizable by every unbiased 
man (paragraph 11); and the answer here again can only be in the affirmative. 

30. An illegal arrest of Chattin is not proven. Irregularity of court proceed¬ 
ings is proven with reference to absence of proper investigations, insufficiency 
of confrontations, withholding from the accused the opportunity to know all 
of the charges brought against him, undue delay of the proceedings, making 
the hearings in open court a mere formality, and a continued absence of seri¬ 
ousness on the part of the Court. Insufficiency of the evidence against Chat¬ 
tin is not convincingly proven; intentional severity of the punishment is 
proven, without its being shown that the explanation is to be found in un- 
fairmindedness of the Judge. Mistreatment in prison is not proven. Taking 
into consideration, on the one hand, that this is a case of direct governmental 
responsibility, and, on the other hand, that Chattin, because of his escape, has 
stayed in jail for eleven months instead of for two years, it would seem proper 
to allow in behalf of this claimant damages in the sum of $5,000.00, without 
interest. 

The Commission decides that the Government of the United Mexican Slates 
is obligated to pay to the Government of the United States of America, on 
behalf of B. E. Chattin, $5,000.00 (five thousand dollars), without interest. 

[Separate opinions of Nielsen and MacGregor, Commissioners, omitted.] 

United States (Farrell Claim) v. Mexico 
United States-Mexico, General Claims Commission, 1930 
Opinions of Commissioners (1931), 157 

♦♦♦♦♦♦♦♦♦♦♦♦ 

MacGregor, C. for the Commission. The United States of America, on be¬ 
half of Joseph A. Farrell, an American citizen, claims from the United Mexi¬ 
can States the amount of $10,000.00, United States currency, alleging that he 
was unlawfully arrested and subjected to harsh and severe treatment during 
the period of his imprisonment by Mexican authorities. 

The claimant was the master mechanic of the “La Fe Mining Company” 
which operated in Guadalupe, Zacatecas, Mexico. On October 22, 1910, the 
claimant was on duty inspecting the raising and lowering of a tank. One of 
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the Mexican laborers named Calvillo executed his task improperly for which 
he was reprimanded by the claimant who also struck him on the shoulder; 
this resulted in a dispute which culminated in two consecutive physical en¬ 
counters between the two men. On the following day Calvillo went to the 
Company's warehouse which was in charge of a French citizen named Lan- 
got, asking his permission to speak to the claimant, which Langot refused. 
Calvillo became threatening whereupon Langot went to the claimant and 
asked him for his revolver; Farrell advised him to call the police, which he 
did; but as the police did not arrive and as Calvillo’s attitude became more 
threatening, Langot again asked the claimant for his revolver, this time ob¬ 
taining it, and went out again. Calvillo tried to enter at all costs rushing 
towards the door whereupon Langot fired five shots at him killing him in¬ 
stantly. 

The Mexican authorities took cognizance of the crime instituting the corre¬ 
sponding proceedings during the course of which the claimant, on November 
11, 1910, was arrested charged with (a) attempt to commit murder, (b) 
carrying prohibited weapons, and (c) being an accomplice to the murder of 
Calvillo. The Judge of the Court of First Instance, on February 16, 1911, 
rendered a decision acquitting the claimant of the crimes of attempted mur¬ 
der and carrying prohibited weapons, and sentencing him as an accomplice 
to the murder of Calvillo to the penalty of ten years’ imprisonment. The 
claimant appealed from that sentence and the Supreme Court of the State of 
Zacatecas, on April 4 of the same year, handed down its decision acquitting 
him of all the charges which had been made against him, for which reason he 
was released. The decision of the Supreme Court was a majority opinion, since 
one of the Justices voted to confirm the sentence of the lower court. 

The American Agency in its oral argument withdrew the imputation made 
in its brief that the Mexican Judge of the Court of First Instance harbored 
racial prejudice against American citizens which impelled him to convict 
Farrell. 

In the same oral argument mention was made that the Commission has 
established the precedent that certain irregularities of procedure cannot be re¬ 
dressed even when a final sentence doing justice is rendered, referring especially 
to the Dyches Case in which the following was said: 

Moreover, in this case of an alleged illegal trial and defective administration of 
justice, the Commission finds itself confronted with a decision of the Supreme Court 
of Justice of Mexico,—the highest court in the nation, and in fact one of the three 
branches into which its Government is divided,—in which decision final justice is 
granted correcting the error that the local lower Courts may have made in finding 
the claimant guilty. Bearing this in mind, it might be said that there is no denial of 
justice in this case, but on the contrary, a meting out and fulfillment of justice, 
if the term within which all proceedings against Dyches were cfTected had been 
a reasonable one, it would be necessary to apply hereto the principle establishing 
the nonresponsibility of a State for the trial and imprisonment of an alien, even 
though he is innocent, provided there has been probable cause for following such 
procedure. . . . The Supreme Court of Justice of the Mexican nation finally ap¬ 
plied the law, conscientiously examining the charges made against Dyches and 
found him innocent, for which reason he would have no right to ask for indemni¬ 
fication for the deplorable error of the local courts which injured him. All the de¬ 
fects of procedure of which the claimant complains were, so to say, erased by the 

Opinions of Commissioners (1929), 193. 
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last decision which rendered justice to him. Thus, there is no need to consider the 
propriety or impropriety of the interpreters employed not meeting the requirc- 
ments prescribed by the law, nor of taking into account that this or that legal step 
was not taken, (Majority opinion. Opinions of Commissioners, 192^).) 

No doubt it is a general rule that a denial of justice can not be predicated upon 
the decision of a court of last resort with which no grave fault can be found. It 
seems to me, however, that there may he an exception, where during the course of 
legal proceedings a person may be the victim of action which in no sense can ulti¬ 
mately be redressed bv a final decision, and that an illustration of such an excep¬ 
tion may be found in proceedings which are delayed beyond all reason and beyond 
periods prescribed by provisions of constitutional law. (Opinion of Commissioner 
Nielsen, op. cit .). 

Based on this opinion the American Agency alleged that in the instant case, 
the Commission, in aecordance with the principles of International Law, could 
examine the final decision rendered by the Supreme Court of Zacatecas for 
the following reasons: 1, because the evidence submitted against the claimant 
in the Court of First Instance w'as so unsatisfactory as to warrant his im¬ 
mediate release; 2, because during the period of his detention the claimant 
was subjected to ill treatment: and 3, because he w'as held incomunicado for 
a period of twenty days. 

The Commission finds at once that the instant case differs from the Dycites 
Case, Docket No. 460, in the fact that in that case it was proven that the judicial 
proceedings were unduly delayed in violation of the Mexican law; in the in¬ 
stant case it appears that the proceedings were conducted entirely within the 
period designated by the law, the proceedings in both courts having lasted 
approximately five months. In this regard the Attorney of the American 
Agency stated; 

The proceedings, it would seem to me, were conducted with unusual ccleriiy. 
There was no cause of complaint regarding delay. I'hc case commenced October 
23, 1910, and was finally disposed of by a decision of the Supreme Court on April 
5, 1911. So I really think it was very quick action on the whole. 

Entering upon an examination of the alleged injuries of the claimant, the 
Commission is of the opinion that there w^as probable cause for his arrest. 
Against him were the statements of several witnesses to the effect that they 
had seen him quarrel and struggle with Calvillo; the latter had been killed 
by Langot with the pistol of the claimant who had previously shown him how 
to use it. The Penal Code of Zacatecas considers as accomplices those who 
“furnish the instruments, arms or other means adequate for the commission 
of the crime ... if they know the use which is to be made of such instru¬ 
ments or means.” The American Agency argues that the claimant did not 
know for what purpose Langot required his revolver. This was an essential 
fact which had to be established during the course of the proceedings. Now, 
if there was probable cause for the arrest, and if the proceedings were in ac¬ 
cordance wdth the laws of Mexico, there is no violation of international law, 
since an alien is subject to all the penal laws of the country in which he 
lives, provided these are applied bona fide, and even though a charge is not 
proven. 

As to the other part, there is not sufficient evidence to establish that the 
claimant was subjected to physical ill-treatment during his imprisonment, 
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inasmuch as the affidavits on this point lack the precision required to sustain 
the allegation. 

Finally, the charge against the respondent Government with relation to 
the holding of the claimant incomunicado for twenty days, must likewise be 
considered as not sustained. The American Agency even asserted that the 
Mexican law which permitted incomimicacion for such a long period ‘Is 
below the required standards with respect to the treatment to be accorded 
to aliens subjected to prosecution,” insisting that prolonged incomimicacion 
deprives the accused of the right of defense. 

I'he Commission is not prepared to state that a law which permits the in- 
comnnicacidn of an accused in a manner implying neither cruelty nor inter¬ 
ference with the right of defense, is in violation of international law. The 
inc<fmnnicaci6n permitted by the Code of Criminal Procedure of Zacatecas, 
(Article 340) must take place in such a manner as not to prevent the giving 
to the person so held all the assistance compatible with the object of that 
measure; the person held incomunicado may speak to other persons or com¬ 
municate with them in writing, in the discretion of the Judge, provided that 
the conversation takes place in the presence of this official or that the letters 
be sent through him unsealed. Under these conditions, and if it docs not totally 
prevent the accused from having an attorney to defend him, incomunicacidn 
does not imply a violation of international law. In the instant case the incomuni- 
radon suffered by the claimant took place in accordance with the law during 
the first days of the proceedings, from November 11, to December 1, 1910. 
It is of record that the accused was able to defend himself fully from the be¬ 
ginning to the end of the proceedings, and that finally, by virtue of that de¬ 
fense. he was acquitted. There is, therefore, no cause for responsibility charge¬ 
able to the Mexican Government, on this ground. 

In view of the foregoing, the instant claim must be disallowed. 


Ennort's Notf.: Denial of Justice, Thousands of decisions of international 
tribunals have upheld the principle that a State is internationally responsible 
for its acts or omissions in violation of international law, resulting in injury 
to an alien. Practice and doctrine are in accord that a denial of ju.stice to an 
alien constitutes such a violation of international law. On the definition of the 
concept, however, there is less general agreement. Cf. Freeman, Denial of 
Justice, esp. 84-183; Dunn, Protection of Nationals, 146-156; Oliver J. Lis- 
sitzyn, “The Meaning of the Term Denial of Justiee in International Law,” 
30 A.J.I.L. (1936), 632-646; H. W. Spiegel, “Origin and Development of 
Denial of Justice,” 32 A.J,I.L, (1938), 63-81; Borchard, “Theoretical As¬ 
pects of the International Responsibility of States,” loc. cit., 242-247. 

Definition of the term becomes important when it is alleged that a denial 
of justice is the only basis of the international responsibility of a State with 
respect to resident aliens. Of divergent definitions revealed by an examina¬ 
tion of doctrine and practice, the so-called “broad” definition considers as a 
denial of justice every breach of an international obligation committed to the 
injury of an alien by any organ of the State. Cf. the holding of the American- 
British Claims Tribunal in the Robert E, Brown Claim, Nielsen’s Report, 198, 
and above, p. 217 that “a definite denial of justice took place. ... All three 
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branches of the Government [executive, legislative, judicial] conspired to ruin 
his enterprise.” Cf, also Separate Opinion of Fred K. Nielsen, Commissioner, 
in the Neer Claim (U.S.-Mexico), Opinions of Commissioners (1927), 71, 
77-78: ‘T think it is useful and proper to apply the term denial of justice 
in a broader sense than that of a designation solely of a wrongful act on the part 
of the judicial branch of the government. I consider that a denial of justice 
may, broadly speaking, be properly regarded as the general ground of diplo¬ 
matic intervention.” However, as van V'ollcnhoven, Presiding Commissioner, 
notes in the Chattin Claim, above, the identification of denial of justice with 
the notion of international responsibility deprives it of any value as a term 
of art. See criticism of the “broad” definition by Freeman, op. cir. 97-115; 
Dunn, op. cif., 147-148; and defence by J. Irizarry y Puente, “1'he Concept 
of ‘Denial of Justice’ in Latin America,” 43 Michigan L.R. (1944), 383-406. 

The so-called “narrow” definition of denial of justice, upon analysis, 
breaks down into several variants. Freeman, op. cit., 96 ff., 11611. Various 
Latin-Amcrican States and publicists, in an attempt to restrict or nullify the 
international responsibility of States, have erroneously maintained that the 
international responsibility of a State with reference to resident aliens is limited 
to a denial of justice in the procedural sense of a refusal of access to court or 
the refusal of the tribunal to give a decision. Cf. Salvadorean law of 1886, 
above, p. 638. See also the Guerrero Report, League Doc. 1926. V. 3, pp. 9-11, 
15, in which Dr. Guerrero attempts to limit the concept as follows: “Denial of 
justice consists in refusing to allow foreigners easy access to the courts to de¬ 
fend those rights which the national law accords them. A refusal of the com¬ 
petent judge to exercise jurisdiction also constitutes a denial of justice.” [italics 
supplied]. This “procedural” definition is objectionable as a scarcely disguised 
attempt to substitute national law for international law as the criterion of a 
State’s duties with reference to aliens. It arises partially as a misleading and 
erroneous application as between Stales of the restricted municipal law con¬ 
cept of denial of justice which prevails in the local law of certain States (c/. 
Freeman, op. cit., 85-96) and partially as an attempt to limit diplomatic in¬ 
terposition. It makes the bold assumption that the decisions of a particular 
forum are always in conformity with the local law and with international law, 
and denies any right to challenge them for fraud, bribery, or any other evi¬ 
dence of bias; it limits denial of justice and diplomatic interposition to a situa¬ 
tion which seldom arises in practice. Although advanced for political reasons 
by States which have suffered most from the institution of diplomatic protection, 
it is refuted by the principles of international law and the overwhelming prac¬ 
tice of international courts, Cj. Freeman, op. cit., 117 ff. See id. 28 ff., for an 
analysis of spurious arguments advanced to establish the non-responsibility 
of a State in international law for acts of the judiciary. 

A variant of the so-called “narrow” definition would limit the term “denial 
of justice” to a failure of national courts to redress a prior injury to an alien, 
even though the prior injury may have been inflicted by the courts themselves. 
Compare the observation of Roscoe Pound, Arbitrator, in the Cayuga Indians 
Case, Nielsen’s Report, 258: “First, there is an injustice antecedent to the 
denial, and then the denial [of justice] after it.” See also paragraphs 7-11 of 
the Chattin Claim, above; Eagleton, op. cit.. 113ff.; Eagleton “Denial of 
Justice in International Law,” 22 A.J.LL. (1928), 538-559. Neither the 
practice of States in making claims nor the jurisprudence of international tri- 
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biinals has limited the conception of denial of justice to the secondary sense 
contended for by this definition. See Freeman, op, cit,, 151-160; G. G. Fitz- 
maurice, ‘The Meaning of the Term ‘Denial of Justice,’ ” 1932 B,YJ.L., 93- 
114. 

A further variant, which has gained increasing acceptance in recent years 
(cf. Freeman, op. cit., 97; Dunn, op. cit., 148), is expressed by the Harvard 
Research Draft on Responsibility of States, 173 IT., as follows: 

Art. 9. A State is responsible if an injury to an alien results from a denial of 
justice. Denial of justice exists when there is a denial, unwarranted delay or ob¬ 
struction of access to courts, gross deficiency in the administration of judicial or 
remedial process, failure to provide those guaranties which arc generally consid¬ 
ered indispensable to the proper administration of justice, or a manifestly unjust 
judgment. An error of a national court which does not produce manifest injustice is 
not a denial of justice. 

See Comment and citations, id., 173-187. Cf. Borchard, Diplomatic Protection, 
330-343; Hackworth, V, 526-555, 589 IT., 597 IT.; Moore, International 
Arbitrations, HI, 3073-3234. See especially Freeman, op. cit., where the 
author considers, with elaborate citation of international jurisprudence, the 
forms which denial of justice may take in practice: unlawful arrest, detention 
or harsh treatment during imprisonment (Ch. VHI); refusal of access to court 
or its equivalent (Ch. IX); unreasonable delay in administering justice (Ch. 
X); irregularities in the conduct of the proceedings (Ch. XI); “manifest in¬ 
justice" and responsibility for judicial error (Ch. XH); inadequate measures 
to apprehend, prosecute or punish persons charged with crimes against aliens 
(Ch. XIII); and non-execution of judgments (Ch. XIV). 

Dunn, op. cit., 146-156, and Feller, Mexican Claims Commissions, 129- 
130, would further narrow the concept of denial of justice as “injuries com¬ 
mitted by the judiciary" so as to exclude failure to prosecute crimes against 
aliens. 

A wider question arises as to the necessity for the term “denial of justice" 
at all. As Lissitzyn observes, loc. cit., 645, “the determination of particular con¬ 
troversies has almost never depended upon the meaning attached to this term. 
In almost all cases the real question has always been whether or not a Slate 
was responsible internationally for a particular act or omission, and not whether 
such an act or omission can be called denial of justice." The Hague Codifica¬ 
tion Conference of 1930 discarded the term entirely in its abortive draft on 
State responsibility. The Third Committee tentatively adopted the following 
text on State responsibility for acts of the judiciary: 

Art. 9. International responsibility is incurred by a State if damage is sustained 
by a foreigner as a result of the fact: 

(1) That a judicial decision, which is not subject to appeal, is clearly incom¬ 
patible with the international obligations of the State; 

(2) That, in a manner incompatible with the said obligations, the foreigner has 
been hindered by the judicial authorities in the exercise of his right to pursue judi¬ 
cial remedies or has encountered in the proceedings unjustifiable obstacles or de¬ 
lays implying a refusal to do justice. . . . 

Minutes of the Third Committee, cited, 1930. V. 17, p. 237. See id. 103-120, 
152-159; Bases of Discussion, cited, 1929. V. 3, pp. 41-51. Similarly the 
Panamanian-American General Claims Arbitration dispensed with the term. 
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Freeman, while conceding that international law would not be materially ob¬ 
structed by the exclusion of the term from its technical vocabulary, finds it a 
convenient short-hand formula, of ancient sanction, and well-established in 
diplomatic and judicial pronouncements. Op, cif., 180 IT. 1’hc practice of 
States and the jurisprudence of international tribunals clearly refute the conten¬ 
tion that the international responsibility of Slates with respect to aliens is limited 
to denial of justice, however defined. 

On the principle of non-responsibility for mere judicial error, sec Harvard 
Research, loc. cit., \16 IT.; Borchard, 195 ff.; Award of Arbitral Tribunal in 
the Martini Case (1930), 25 AJ.LL. (1931), 554. 

VI. RESPONSIBILITY FOR OFFICIAL ACTS AND OMISSIONS 

United States (Massey Claim) v. Mexico 
UNmiD Staies-Mexico, General Claims Commission, 1927 

Opini<nis of Commissioners (1927), 228 

Nielsen, Commissioner. 1. Claim is made in this case by the United Stales 
of America against the United Mexican States on behalf of Gertrude Parker 
Massey, individually, and as guardian of William Patrick and John Kilbane 
Massey, minor children of herself and William B. Massey, an American citi¬ 
zen, who was killed by a Mexican citizen at Palo Blanco, Vera Cruz, Mexico. 
The claim is grounded on an assertion of denial of justice growing out of the 
failure of Mexican authorities to take adequate measures to punish the slayer 
of Massey. 

2. On or about the fourth day of October, 1924, Massey, who w'as the termi¬ 
nal superintendent of the Cia Metropolitana cle Oleodnetos, S,A., was killed 
in a building which is described in the record as a ‘‘bodega'’ (apparently some 
kind of a store) belonging to the petroleum company, by a Mexican citizen, 
named Joaquin R. Saenz, who was also employed by the company under the 
direction of Massey. It appears that the slayer fired six shots into Massey’s 
body any one of which was probably sufficient to cause death. After the kill¬ 
ing Saenz fled. He was captured and placed in jail at Tamiahua, Vera Cruz. Sub¬ 
sequently he was confined in prison at Tuxpan, Vera Cruz, from which he 
escaped on December 26, 1924, and he was not apprehended. The record con¬ 
tains copies of correspondence from which it appears that the American Con¬ 
sul at Tampico and the American Ambassador at Mexico City have from 
time to time urged that steps be taken to apprehend and punish the slayer. 

3. It is stated in the Mexican Answer that Massey attempted to commit the 
crime of rape on the wife of Saenz, and that this offense on the part of Massey 
prompted Saenz to take the life of Massey. The record contains a mass of 
grave accusations against the character of the deceased. I am not convinced 
of the truth of these charges against Massey which I consider are not sup- 
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ported by reliable evidence. Whatever may be the facts in relation to this 
point, I consider them to be entirely irrelevant with respect to the pertinent 
legal issues in the case. In connection with the charge of immoral and illegal 
conduct made against Massey, the contention is made in the Mexican brief that 
“International law, justice, and equity preclude a claim from being set up, 
on the general maxim ex cloUf nialo non oritur actio, when the alien from 
whose death the claim arises by his own immoral, negligent, or unlawful con¬ 
duct caused or contributed to cause his own death." I am not entirely clear 
with regard to the argument that was made that in a case of this kind law, 
justice, and equity “preclude" a claim from being set up. Under Article I of 
the Convention of September 8, 1923, the United States has the right to pre¬ 
sent this claim to the Commission. The United States invoked the rule of 
international law w'hich requires a government to take proper measures to 
apprehend and punish nationals who have committed wrongs against aliens. 
The legal issue pre.scnted to the Commission is w'hether or not the obligations 
of that rule were properly discharged with respect to the apprehension and 
punishment of the person who killed Massey. Neither the character nor the 
conduct of Massey can atfect the rights of the United States to invoke that rule 
nor can they have any bearing on the obligations of Mexico to meet the re¬ 
quirements of the rule or on the question whether proper steps were taken to 
that end. In other words, the character and conduct of Mas.scy have no rele¬ 
vancy to the merits of the instant claim under international law. 

4. In the Mexican brief the contention is advanced that a State is not re¬ 
sponsible for a denial of justice, when a private individual who is under in¬ 
dictment or prosecution for the killing of an alien is allowed to escape by a 
minor municipal officer in violation of law' and of his ow'n duty, if the State 
immediately disapproves of the act by arresting and punishing the officer, and 
reasonable measures are taken for the apprehension of the fugitive. It is as¬ 
serted that an assistant jail-keeper unlawi’ully permitted Saenz to walk out of 
jail; that this minor oflieial was arrested and strong action was taken against 
him; and that therefore no responsibility attaches to the Mexican Government 
for his misconduct. 

5. No such defense with regard to the non-responsibility for the acts of the 
jail-keeper, and no facts regarding his conduct or steps taken to punish him 
for his wrongdoing are stated in the Mexican Answer. It is therefore very 
questionable whether the defense could properly be advanced as it was in the 
Mexican brief and in oral argument in which contentions were forcefully 
pressed by counsel for Mexico with respect to the non-responsibility of Mexico 
for the acts of a minor official of this kind, and whether it is proper for the 
Commission to consider it. However that may be, 1 am of the opinion that 
the argument made with respect to this question of responsibility for the jail- 
keeper is not well taken. 

6. An examination of the opinions of international tribunals dealing with 
the question of a nation’s responsibility for minor officials reveals conflicting 
views and considerable uncertainty with regard to rules and principles to 
which application has been given in cases in w'hich the question has arisen. 
To attempt by some broad classification to make a distinction between some 
“minor" or “petty" officials and other kinds of officials must obviously at times 
involve practical dillicullies. Irrespective of the propriety of attempting to 
make any such distinction at all, it would seem that in reaching conclusions 
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in any given case with respect to responsibility for acts of public servants, the 
most important considerations of which account must be taken are the char¬ 
acter of the acts alleged to have resulted in injury to persons or to property, 
or the nature of functions performed whenever a question is raised as to their 
proper discharge. As the Commission has heretofore pointed out, it appears to 
be a proper construction of provisions in Article I of the Convention of Sep¬ 
tember 8, 1923, that uncertainty with respect to a point of responsibility was 
largely eliminated by the two Governments when they stipulated that the 
Commission should pass upon “all claims for losses or damages originating 
from acts of officials or others acting for either Government and resulting 
in injustice.’’ 

7. The question which has been raised in the instant case, and not infre¬ 
quently in cases coming before international tribunals, is not one that can be 
properly determined in the light of generalities such as are frequently found 
in the opinions of tribunals. That this is true may be shown by a brief refer¬ 
ence to citations of cases appearing in the Mexican brief. 

8. With respect to the broad statement in an opinion rendered by Attorney 
General Cushing to Secretary of State Marcy under date of May 27, 1855 
(7 Ops. Atty. Gen'l 229), it is pertinent to note the precise character of the 
Peruvian Government’s claim with respect to which Mr. Cushing advised 
Mr. Marcy. A Peruvian vessel was stranded as a result of the unskillfulncss or 
carelessness of a pilot in the Bay of San Francisco. While this pilot was under 
a measure of supervision of stale authorities and was licensed by them, he was 
employed by the master of the Peruvian vessel, who was at liberty to pilot 
his own vessel or to employ an unlicensed pilot. Mr. Cushing was of the 
opinion that neither the state of California nor the United Stales was the 
“guarantor, security, or assurer” of the professional acts of the pilot. It may 
be still more pertinent to note that the claim evidently directly grew out of a 
complaint against a marshal for alleged improper conduct in not recovering 
a judgment which had been obtained against an associated body of pilots to 
which the incompetent pilot belonged, and that Mr. Cushing slated that the 
Peruvian claimants had an adequate legal remedy in the courts. The im¬ 
portance which Mr. Cushing attached to the failure to exhaust local remedies 
(a subject with which we are not concerned in this arbitration in view of the 
stipulations of Article V of the Convention of September 8, 1923) is clear. 

9. In the Bensley Case, Moore, International Arbitrations, III, 3016, the 
Commis.sioners stated that there was no allegation that the acts complained 
of were perpetrated by any person or officer “in the employment or under 
the control of the Mexican Government, or for whose proceedings that gov¬ 
ernment was or ought to be responsible,” and that “the injury sustained by 
the memorialist, as set forth by him, was inflicted by a municipal officer (a 
village alcalde) of the village of Dolores, against whom redress might have 
been had before the judicial tribunals of the country.” 

10. In the Blumhardt Case, ibid,, 3146, the failure of the claimant to re¬ 
sort to local legal remedies against a Mexican inferior judge is clearly empha¬ 
sized. The Mexican Government could not be held responsible, said Umpire 
Thornton, for losses when the complainant had “taken no steps by judicial 
means to have punishment inflicted upon the offender and to obtain damages 
from him,” and when it was “against him that proceedings should have been 
taken.” 
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11. Sir Edward Thornton, Umpire in the arbitration under the Convention 
of July 4, 1868, between the United States and Mexico, often rejected claims 
because of the failure of claimants to exhaust legal remedies. See ibid,, 
3126-^3160. 

12. In the Slocum Case, ibid., 3140, Umpire Thornton stated that the 
Mexican Government could not be held responsible for the action of a Mexi¬ 
can prefect in ordering the imprisonment of the claimant, who had refused to 
pay taxes. The Umpire declared that the claimant was not justified in refus¬ 
ing to pay the taxes; that payment should have been made; and that an appeal 
could have been made to the proper authorities for a refund of improperly 
levied taxes. 

13. In the Leichardt Case, ibid., 3133, damages were claimed because the 
claimant had been arrested and mistreated at the direction of a secretary to a 
governor of a Mexican state. No proceedings were instituted by the claimant 
against this minor employee who was guilty of such peculiar action in bring¬ 
ing about the mistreatment of the claimant. In dismissing the case, Umpire 
Thornton said: 

... it must be understood by foreigners in every country that wherever there is 
a fair prospect ot obtaining justice by due course of law for wrongs and injuries 
inflicted by private persons or by “paltry petty officers, drest in a little brief author¬ 
ity,” like the governor’s secretary, for instance, they must resort to the courts of 
the country, and in such cases only appeal to their owm sovereign when the courts 
of the country refuse to do their duty, or misconceive it, or pervert justice in re 
minime dubia. . . . 

15, It is stated in the Mexican brief that in the Maul Case, Ralston’s Report, 
914, the decision holding Venezuela responsible, was based on the fact that 
certain officers against whose acts complaint was made were never repri¬ 
manded or punished, and quotation is made of a statement to the elTecl that 
there had been no reprimand, punishment, or dismissal of these officers. It is 
pertinent to note, however, that the first reason for responsibility given by 
Umpire Plumlcy is stated in a sentence immediately preceding the statement 
quoted. The sentence reads as follows: 

The umpire acquits the high authorities of the Government from any other pur¬ 
pose or thought than the mere exclusion of one regarded dangerous to the welfare 
of the Government, but the acts of their subordinates in the line of their authority, 
however odious their acts may be, the Government must stand sponsor for. . . , 

17. In considering the question of a nation’s responsibility for acts of persons 
in its service, whether they be acts of commission or of omission, I think it is 
pertinent to bear in mind a distinction bctw'een WTongful conduct resulting in 
a direct injury to an alien—to his person or his property—and conduct result¬ 
ing in the failure of a government to live up to its obligations under interna¬ 
tional law. The cases which have been cited are concerned with the former; 
the instant case with the latter. 

18. I believe that it is undoubtedly a sound general principle that, whenever 
misconduct on the part of any such persons, whatever may be their particular 
status or rank under domestic law, results in the failure of a nation to perform its 
obligations under international law, the nation must bear the responsibility 
for the wrongful acts of its servants. 

19. In an instruction addressed by* Secretary of State Hay to the American 
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Minister to Honduras under date of February 25, 1904, directing the presenta¬ 
tion of a claim against the Honduran Government on account of the injuries 
inflicted on Charles W. Renton, an American citizen, and his family, is a pas¬ 
sage that seems to be very apposite to the instant case. In that instruction Sec¬ 
retary Hay said: 

The liability of the (jovernment of Honduras is believed to be fully established, 
however, on grounds apart from the fact that a minor ofticial of that Government 
was directly concerned in the crime. While a State is not ordinarily responsible 
for injuries done by private individuals to other private individuals in its territory, 
it is the duty of the State to diligentlv prosecute and properly punish such olTend- 
ers, and for its refusal to do so it may be held answerable in pecuniary damages. 
There was an inexcusable delav in initiating a judicial investigation. 'I'he first pro¬ 
ceedings were partial and one-sided. Ihe subsequent judicial proceedings, which 
were the direct result of the naval investigation by the U.S.S. Motit^^onn ry, termi¬ 
nated in condemning for minor ofi'enscs persons who, the evidence beri>re the l.)e- 
partment shows, were guiltv of a deliberate and brutal murder. And. finally, soon 
after the decision of the supreme court all of the murderers, with the single excep¬ 
tion of Dawe, were permitted to escape. ( IJ.S. For. RcL, 10().f, p. 363.) 

20. The statement of facts in the above-quoted passage reveals clearly a 
failure on the part of Honduran authorities to employ adequate measures to 
punish wrongdoers. Compensation was made by Honduras in satisfaction of 
the claim. . . . 

23. 1 am of the opinion that the record in the instant case clearly reveals 
gross negligence on the part of the Mexican aiilhorilies resulting in a denial 
of justice. This conclusion I ground on an examination of records throwing 
light on the actions of authorities which the United Stales has alleged were 
improper. 

24. wSaenz having been arrested, certain proceedings were carried on before 
a Judge at Palo Blanco, a Municipal Court of Tamiahiia, and the Court of 
First Instance at Tuxpan, The record before the Commission reveals that dur¬ 
ing the course of these proceedings .statements were made by some persons 
who had some direct information regarding the killing of Massey. Other 
persons appeared and related stories that they had heard regarding incidents 
in the life of Massey entirely unrelated to the slaying of the deceased. For 
example, a Mexican olliccr. Lieutenant Gabriel Martinez, testified that he had 
had an altercation with Massey becau.se Massey had discharged a watchman, 
and that he (Lieutenant Martinez) had had complaints from several persons, 
whose names he did not remember, that Massey was attempting to make love 
to their wives. The Lieutenant also mentioned, as several persons appearing 
as wiines.ses did, that it was “rumored” that Massey had had intimate relations 
with a certain woman whose name frequently appears in the record. The 
record contains statements of several persons to the effect that Massey was a 
man of despotic character; that he treated employees under his direction 
harshly; that he had had disgraceful incidents with several women; that it 
was rumored that he had illicit relations with a certain Mexican woman; that 
he was disliked by the majority of the men under him. Turning from these 
proceedings, we find that they were suspended because of the c.scapc of the 
accused from jail. 

25. There is no proper arrest and there can be no prosecution in the case 
of a man who is permitted by police authorities to leave prison. It is argued in 
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behalf of the Mexican Government that the Mexican Government is relieved 
from responsibility for the failure to bring Saenz to justice because it arrested 
and punished Jose Refugio Vargas, the minor oflicial responsible for the es¬ 
cape of Saenz, and took reasonable measures to apprehend the latter after his 
escape. Whatever bearing, if any, the arrest of the assistant jail-keeper, Vargas, 
might be considered to have on the question of Mexico's responsibility in this 
case, it is not a point of any material importance. With respect to this matter 
it may be observed, in the first place, that the record docs not show that Vargas 
was prosecuted and punished, although there is evidence that he was arrested 
and spent time in jail, and in the second place, that the conditions surrounding 
the imprisonment of Saenz reveal a situation of something more serious than an 
unexpected breach of trust on the part of a single minor oflicial. Whether or 
not the keepers of jails may properly be designated as minor ollicials, they are 
assuredly entrusted with highly important duties. The point is more important 
than the amount or character of their oflicial emoluments or the particular 
definition or designation of their position under the domestic law of their 
country. We find Vargas testifying during the course of the proceedings in¬ 
stituted against him that Saenz and three other persons charged with homicide, 
on one occasion requested Vargas for permission to leave the jail and that, 
after a conference with the Commandant of the Guard, the jail-keeper permitted 
the prisoner to depart. Vargas explained that he took such action because he 
had heretofore seen the warden of the jail do the same thing. The following 
extract from the testimony of Vargas, irrespective of the question of accuracy 
in detail, undoubtedly throw's some light on conditions in the jail: 

It was about 8 o’clock on the night of the 26th of the current month when the 
warden of the jail left, whose name is Antonio R. Marquez, leaving the care of 
the jail to the speaker, and from between 10 and I 1 of the same night while he w'as 
lying dowm the commandant of the guard, Amador, whose other name he docs not 
know', came to him and stated that at the window which opens on court No. 2 there 
w'ere parties talking, and he arose and saw' that it was .loaquin R. .Saenz, who stated 
to him that they had permission to go out to the street, Joaquin R. Saenz, Teotilo 
Florencia, Isaac Ovando and Felix Gamundi, the latter returning about t)ne in the 
morning; that when they asked the speaker for permission to go outside he con¬ 
sulted the commandant of the guard and on agreement with the latter the above 
mentioned parties left, that the declarant allowed this to be done because prior 
thereto he had seen the warden do the same thing, and that by verbal order given 
him by the same warden for allowing to go out the said Joaquin R. Saenz, Teofilo 
Florencia and Gamundi, and that on the same day the warden had allowed Cor¬ 
poral Francisco Valenzuela to enter in order to converse with Saenz and Gamundi, 
the corporal inviting them to take beer, which Saenz and Gamundi accepted and 
took in the presence of the said warden; that upon the termination of the conversa¬ 
tion the speaker shut Saenz and Gamundi up in the presence of the warden. 

26. The record shows that Saenz, before the time when he look his final 
departure from jail by permission, had been allowed to leave the jail on at 
least one other occasion. 

27. With regard to the argument made with respect to the bearing on the 
question of Mexico’s responsibility of the steps taken to apprehend Saenz, it 
may be concluded that there is no evidence in the record showing that any 
effective action has been taken by the appropriate authorities to apprehend 
the accused. On this point counsel for Mexico called attention to a letter writ- 
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ten by the Mexican Secretary of the Interior to the Governor of the State of 
Vera Cruz, requesting that all necessary measures be taken to apprehend 
Saenz and other fugitives. Citation was also made to a communication written 
by the Governor of the State of V'era Cruz to the American Consul at Tam¬ 
pico from which it appears that certain prosecuting authorities had requested 
a Mexican Judge having knowledge of the case to issue the necessary orders 
and circular asking for the apprehension of Saenz. But there is no specific 
evidence that police authorities took any steps to apprehend him and no evi¬ 
dence of any difficulties experienced by such authorities to locate this well- 
known fugitive. In connection with the citation in the Mexican brief of the 
claim of Catalina Balderas de Diaz, it is pertinent to note that in that case the 
record contained evidence that there was no clue whatever to the identity of 
the guilty person; that military authorities and civilian police authorities had 
made diligent efforts to locate the guilty person; and that many persons had 
been arrested on suspicion. 

28. In the light of the reasons which I have stated, I consider that the con¬ 
tentions of the United States that there was a denial of justice in this case 
growing out of the failure of Mexican authorities to take proper measures to 
punish the slayer of Massey have been established. I am of the opinion that an 
aw^ard of $15,000.00 (fifteen thousand dollars) may properly be made on be¬ 
half of the claimant. 

For the reasons stated above the Commission decides that the Government 
of the United Mexican States must pay to the Government of the United 
States of America on behalf of Gertrude Parker Mas.sey the sum of $15,000 
(fifteen thousand dollars), without interest. 

[Concurring opinions of van Vollenhovcn and MacGregor omitted.] 

United States (Kling Claim) v. Mexico 
United States-Mexico, General Claims Commission, 1930 

Opinions of Commissioners (1931), 36 

Nielsen, Commissioner. This claim, which is made by the United States of 
America in behalf of Lillie S. Kling in the sum of $50,000.00 gold currency 
of the United States, with interest, is predicated on allegations with respect 
to the wrongful killing by Mexican soldiers of August Francis Kling, son of 
the claimant, and with respect to the failure properly to investigate the killing 
and to punish the wrongdoers. The case was heard in April, 1929, but was 
reopened for the production of further evidence. The substance of the occur¬ 
rences on which the claim is based is stated in the Memorial as follows: 

At the time this claim arose and for some time prior thereto, August 
Francis Kling was a resident of Chinampa, State of Vera Cruz, Republic of 
Mexico, where he was employed by the Texas Company of Mexico, S.A. At 
about 3:30 a. m. on January 23, 1921, Kling in company with M. C, Hancock, 
J. W. Schmuck, C. M. Maney, T. E. Goolsbee, A. G. Stribling, L. F. Knops 
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and R. C. Knops, all American employees of that company, were returning 
on foot from Zacamixtle to the company’s camp in the vicinity of Zacamixtle. 
When the party of which Kling was a member had reached the side road 
which turns into the camp and were standing or proceeding leisurely on the 
side road on property under lease to the Texas Company of Mexico, S.A., 
several of the companions of Kling, who had permits to carry arms, in fun 
fired their revolvers into the air. Immediately thereafter a party of Mexican 
Federal soldiers, consisting of a captain and several privates, who apparently 
had been following Kling and his companions, but whose presence was un¬ 
known to the Americans, deliberately discharged their firearms at the party 
of which Kling was a member. Kling received a shot in the back and fell 
immediately to the ground. 

The Mexican soldiers, after firing .several shots at the party of Americans, 
placed the companions of Kling under arrest and compelled them to proceed 
to Zacamixtle. There after some kind of a hearing heavy lines were imposed 
upon them and they were compelled under threats of indefinite imprisonment 
to make false statements to the effect that they were the instigators of the af¬ 
fair, and that they had first fired upon the Mexican Federal soldiers. 

August Francis Kling, who.se spinal column had been practically severed 
by the shot fired at him and who was completely paralyzed below the abdo¬ 
men, was tran.sferrcd with the greatest possible speed to the United States and 
placed in a hospital at Dallas, Texas, where he died on March 18, 1921, after 
lingering and suflering for a period of almost two months. 

After the authorities of the Republic of Mexico had obtained the false state¬ 
ments from the companions of Kling as above staled, no further investigation 
was made by cither civil or military authorities. The Mexican Federal soldiers 
were relieved by the authorities of all responsibility for the death of August 
Francis Kling, and the soldiers have not been punished for the crime which 
they committed. 

The evidence produced in behalf of the claimant government supports such 
allegations of the Memorial as are vital to the establishment of the claim. . . . 

It appears that on January 25, 1921, all members of the group with the ex¬ 
ception of Kling, were taken as prisoners to a cuartcl at Juan Casiano, where 
they were examined by military* authorities, an officer by the name of Colonel 
Huerta presiding. Matters relating to proceedings before Colonel Huerta are 
stated in detail in the affidavit of Stribling. Accompanying the Memorial is 
also a report from J, S. Hain, an employee of the company, made to D. J. 
Moran. Mr. Hain had been detailed by Moran to follow the proceedings taken 
against the prisoners. In the report it is stated, among other things, that three 
men were refused bond and were retained in confinement for five days, the 
reason being given that they should be tried before General Martinez. 

Copies of other correspondence and several affidavits are also presented by 
the United States. 

The evidence adduced proves the substantial allegations of the Memorial. 
It shows that there were Mexican records of the proceedings taken against the 
men. It further shows that at least one officer, Colonel Huerta, and several 
Mexican soldiers were fully conversant with the details of the occurrences 
described in connection with the presentation of the claim. This fact is of 
particular importance in view of the defense made by Mexico in the case as 
to lack of information concerning these matters. 
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In the Mexican Answer it is denied that Kling “was murdered by Federal 
forces of the Mexican Government.” It is staled that no records have been 
found bearing on the averments contained in the Memorial, and further, that 
it has been impossible to find records of proceedings before Mexican military 
authorities. It is further stated that ‘‘even admitting for the sake of argument, 
that the version of facts contained in the Memorial and which is only cor¬ 
roborated by the claimant and by the aflidavits of the companions of the de¬ 
ceased, is a true version, it appears clearly therefrom that the group of which 
the deceased August Francis Kling was a member, provoked a detachment of 
Federal troops and so it was declared by the members of said group before 
Mexican authorities, which, according to said version, in view of these state¬ 
ments exonerated the detachment from any fault or responsibility, and, there¬ 
fore, abstained from imposing any punishment to the said soldiers.” 

In the Mexican brief the view is expressed “that the participation by Fed¬ 
eral soldiers in the incident was a myth born in the imagination and for the 
purposes of Kling’s companions.” In the light of an analysis of the evidence 
it is asserted that it “is not true that August Francis Kling was wounded by 
Mexican Federal forces.” The brief contains a discussion of conditions in the 
oil region, and it is said that in the early part of 1921 “the military authorities 
had to Li.se firm measures to keep order and peace.” The supposition is ad¬ 
vanced that a group of men which may have included Kling, may have di¬ 
rected an attack at Federal forces, and it is said that even if they did not di¬ 
rectly do so. their conduct was dangerous and imprudent, and that, assuming 
without admitting the correctness of allegations in the Memorial, the Federal 
forces acted “within their duty in repelling an aggression which, real or 
imaginary, had all the aspects of an attack by a party which, because of the 
hour and their behavior, might be considered as marauders.” It is further as¬ 
serted in the brief that, without conceding that Kling was shot by soldiers, the 
latter were not under the command of an officer, and that therefore Mexico 
is not responsible for their acts. 

In the affidavit of Stribling it is staled that a captain was among the Mexi¬ 
can soldiers. Whether or not it be a fact that the soldiers were under the com¬ 
mand of a captain is not a vital point in connection with the determination of 
the question of responsibility for the acts of soldiers. Men on patrol duty are 
not acting in their private capacity, even though an officer may not be present 
on the spot where acts of soldiers alleged to be wrongful are committed. See 
the Solis Case decided by this Commission, Opinions of the Commissioners 
(1929), 48, 53 et seq. Moreover, when account is taken of the visit of the 
soldiers at the camp of the Oil Company, the arrest of the Americans, and 
the proceedings before a Mexican officer at Juan Casiano, it can not be as¬ 
sumed that the soldiers were acting in their private capacity with respect to 
the occurrences under consideration. 

Some of the employees of the company who were fired upon by the soldiers 
were carrying arms. Whether or not such action was a violation of the law in 
the locality in question may be uncertain. Although account may be taken of 
that matter in weighing the evidence with respect to the question of fault on 
the part of the soldiers, the point is not one from which it is proper to infer 
an excuse for reckless firing by soldiers. The conduct of the Americans of 
course justified investigation and it might warrant an arrest. The men may 
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have engaged in boyish hilarity; that was probably not a crime, and at most 
could seemingly be only mildly indiscreet. 

The killing of an alien or of a citizen by soldiers is always a serious oc¬ 
currence calling for prompt investigation. So far as the evidence shows that 
matter in the present case was ignored—at least for several years—but a great 
deal of attention was devoted to the conduct of the party fired upon by the 
soldiers. The unjustifiable use of firearms has frequently been dealt with in 
diplomatic exchanges between governments and by international tribunals. 
This Commission has already decided numerous cases concerned with that 
serious question in various aspects. A few illustrations may be cited. 

There have been cases of wanton, deliberate shooting resulting in death or 
injury. 

Thus in the case of Jose M. Portuomlo, which came before the Commission 
under the Convention of February 12, 1871, between the United States and 
Spain, $6(),0()0 was awarded for the killing of a naturalized American citizen 
of Spanish origin, Juan F. Portuondo. It was said in defense that he was shot 
while trying to escape. Moore, International Arbitrations, III, 3007. In the 
case of Thomas //. Yoiunans, this Commission awarded $20,000 because sol¬ 
diers had participated in the murder of Henry Youmans in 1880 in the State 
of Michoaciin. Opinions of the Commissioners (1927), 150. 

Indemnities have been awarded in cases in which it has been considered that 
soldiers or police ofiicials acted improperly in attempting to make arrests, 
when persons have failed to respond to a summons to halt. Domestic laws 
throughout the world seem none too certain with respect to the action of 
officers relative to such matters. It seems reasonable to suppose that such is the 
fact because it is considered to be inadvisable or impracticable to frame legis¬ 
lation tending on the one hand to tie too rigidly the hands of officials, or on the 
other hand, to give them too great latitude, and that therefore considerable 
discretion is left to them. 

In the Falcon Case before this Commission, an award of $7.()()() was made 
against the United States on account of the firing on Mexican citizens by 
American soldiers. IhuL, 140. In the case of Teodoro Garcia and M. A, Garza, 
before this Commission, an indemnity of $2,000 was awarded against the 
United States because an American Army lieutenant had shot at a raft in 
the Rio Grande and one of the shots fired by him killed a Mexican girl. Ibid., 
163. 

In 1915 Canadian soldiers shot two young Americans thought to be en¬ 
gaged in hunting ducks out of season in Canadian waters. One of them was 
killed and the other seriously injured. Indemnities were paid by Great Britain. 
U.S. For. Rel., 1915, 415-423. 

In cases of this kind it is mistaken action, error in judgment, or reckless 
conduct of soldiers for which a government in a given case has been held re¬ 
sponsible. The international precedents reveal the application of principles as 
to the very strict accountability for mistaken action. This fact is well illus¬ 
trated by the Falcon and Garcia and Garza Cases, supra, decided by this Com¬ 
mission. 

In the Falcdn Case American soldiers, believing that certain men seen in 
the Rio Grande were engaged in smuggling, directed them to halt. The order 
was not obeyed. The soldiers testified that they were fired upon from the 



690 INTERNATIONAL RESPONSIBILITY FOR ALIENS 

Mexican side by mounted men and thereupon fired in self-defence. They 
further stated that they also directed some shots at the men who were in the 
water. Even in these circumstances the Commission made that act the basis 
of an award against the United States. In the Garda and Garza Case the rec¬ 
ord revealed that the American army lieutenant, Gulley by name, shot at a 
raft which certain persons knowingly propelled in violation of the law of the 
United States in 1919. The lieutenant was on duty charged with enforcing 
legislation of various kinds relating to the entry into or departure from the 
United States of aliens in time of war, provisions against the importation of 
arms and ammunition into Mexico and matters relating to immigration and 
smuggling. Lieutenant Gulley testified before a courtmartial to which he was 
subjected that he fired about twelve shots in the direction of the raft, and .stated 
that at the lime he did so he did not care to hit anyone but merely wanted 
to frighten the persons on it so as to cause them to return to the American 
side in order that he might arrest them. He further testified that he could see 
no one on the raft when he fired and w'ould not have fired in the direction of 
it if he had known that women or children were on it. The courtmartial found 
that the accused had no malice at the lime of firing and no intention of killing 
anyone. Even in the light of evidence of such a situation so critical for the 
officer, two Commissioners were of the opinion that he was guilty of error 
of judgment justifying an award against the United States. 

It is difficult to perceive that in the instant case there could plausibly be 
advanced any such excuses or explanations for shooting as were made with 
respect to the conduct of the soldiers whose acts were under examination in 
the Falcon and Garda and Garza Cases. 

It does not appear to have been contended by the United States in the in¬ 
stant case that the killing of Kling was a deliberate and wanton murder. Evi¬ 
dently it cannot properly be considered that the shooting was the result of 
any attempt to secure the apprehension of a person endeavoring to escape 
arrest. Whatever excuse might be made for the action of the Mexican soldiers, 
their conduct must be considered to have been indiscreet, unnecessary and 
unwarranted. There are also numerous international incidents of this kind, 
cases not concerned with attempted arrests, in which damages have been as¬ 
sessed for mistaken, unneces.sary, indiscreet or reckless action. 

Thus in the Dof^f^er Bank Case, Great Britain demanded indemnity from 
the Government of Russia, when during the course of the Russo-Japanese 
war in 1904, the Russian Baltic fleet fired into the Hull fishing fleet off the 
Dogger Bank in the North Sea. The British Government demanded an apol¬ 
ogy, ample damages and severe punishment of the responsible officer. The 
matter was submitted to an international commission of inquiry. The Russian 
Government maintained that the firing was caused by the approach of some 
Japanese torpedo boats. The commission of inquiry reported that no such 
boats had been present; that the firing was not justifiable; that Admiral 
Rojdestvensky was responsible for the incident, but that these facts were not 
of a nature to cast any discredit upon the military qualities or the humanity of 
Admiral Rojdestvensky or of the personnel of his squadron. Russia paid 65,- 
000 pounds to indemnify the victims and families of two dead fishermen. 
Oppenheim, International Law (3rd ed.), 11, 7-8. In the Stephens Case de¬ 
cided by this Commission, the sum of $7,000 was awarded against Mexico 
for the shooting of Edward C. Stephens, an American citizen, on March 9, 
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1924, by a member of some Mexican guards or auxiliary forces in the Stale 
of Chihuahua. The following extract from the opinion of the Presiding Com¬ 
missioner indicates the conclusion of the Commission with respect to the facts 
in that case: 

I here should be no difhculty for the Commission to hold that Valenzuela when 
trying to halt the car acted in the line of duty. But holding that these guards were 
entitled to stop passengers on this road and, if necessary, to use their guns pursuant 
to Article 176 just mentioned, docs not imply that Valenzuela executed this authori¬ 
zation of the law in the right way. On the contrary, the use he made of his firearm 
would seem to have been ullerlv reckless. Opinions of the Commissioners ( 1927), 
397, 399. 

On September 26, 1887, a German soldier on sentry duty on the frontier 
near Vcxaincourl, shot from the German side and killed a person on French 
territory. Germany disow'ned and apologized for this act and paid the sum of 
5>0,00() francs to the widow of the deceased. The sentry, however, escaped 
punishment because he proved that he had acted in obedience to orders which 
he had misunderstood. Oppenheim, International Law (3rd ed.), 1, 255-256. 

The general rule as to the responsibility of a government for errors in judg¬ 
ment of its representatives was given application by M. Henri Fromageot, the 
distinguished French member of the Permanent Court of International Jus¬ 
tice, in an opinion which he rendered in the case of The Jessie, Thomas F. 
Bayard and Tescawha, under the Special Agreement of August 18, 1910, be¬ 
tween the United States and Great Britain. The case was concerned with a 
complaint against American naval authorities. M. Fromageot as arbitrator said: 

It is unquestionable that the United States naval authorities acted hona fide, but 
though their hona fidcs might be invoked by the officers in explanation of their 
conduct to their own Government, its effect is merely to show that their conduct 
constituted an error in judgment, and any government is responsible to other gov¬ 
ernments for errors in judgment of its officials purporting to act within the scope 
of their duties. American Af^enr\s Report, 479, 480-481. 

Under dale of June 4, 1921, the Department of Stale addressed a communi¬ 
cation to the American Charge d'Affaircs at Mexico City, instructing him to 
bring the shooting of Kling to the attention of the appropriate authorities in 
Mexico City and to request a thorough investigation. The Mexican Foreign 
Office replied that full reports had been requested from the appropriate au¬ 
thorities. No further reply was ever made by the Mexican Government. 

In connection with any investigation which the Government of Mexico 
might have desired to make at that time with respect to the killing of Kling 
there would have been available the testimony of Kling's seven companions, 
at least one or perhaps more than one person in the camp of the oil company, 
and at least four or five Mexican soldiers, including Colonel Huerta, who is 
mentioned in the evidence. No evidence was produced by Mexico at the first 
hearing of this case showing whether or not an investigation and report had 
been made by the appropriate authorities, or if they were made, what was de¬ 
veloped by them. 

The mere fact that evidence produced by the respondent government is 
meagre cannot itself justify an award in the absence of satisfactory evidence 
from the claimant. On the other hand, a claimant’s case should not necessarily 
suffer by the non-production of evidence by the respondent. It was observe 
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by the Commission in the Hatton Case, Opinions of the Commissioners (1929), 
6, 10, that, while it was not the function of a respondent government to make 
a case for a claimant government, certain inferences could be drawn from 
the non-production of available evidence in the possession of the former. Sec 
also the Melczer Mining Company Case, ibid,, 228, 233. The Commission has 
discussed the conditions under which, when a claimant government has made 
a prima facie case, account may be taken of the non-production of evidence 
by the respondent government, or of un.satisfactory explanation of the non¬ 
production of evidence. Case of L. J. Kalklosch, ibid,, 126. 

Little adjective law has been developed in international practice. Interna¬ 
tional tribunals are guided to some extent by rules formulated in connection 
with each arbitration. With respect to matters of evidence they must give etlecl 
to common sense principles underlying rules of evidence in domestic law. 

In the Parker Case, Opinions of the Commissioners (1927), 35, the Com¬ 
mission discussed at considerable length the position of the Agents with re¬ 
spect to the production of evidence. The principle w hich the Commission evi¬ 
dently had in mind is given clTcct in The Hague Convention of 1907, for the 
pacific settlement of international disputes to which a large number of nations, 
including Mexico and the United States, are parties. Article LXXV of that 
Convention reads as follows: 

The parties undertake to supply the tribunal as fully as they consider possible, 
with all the information required for deciding the case. 

Other Commi.ssions have often similarly dealt with the question of the ap¬ 
plication of principles of evidence. The subject is referred to by Ralston in his 
work, The Law and Procedure of International Tribunals (rev. cd.), as follow's 
(p. 225): 

Many times commissions have invoked against a litigant party the legal presump¬ 
tion attaching to the nonproduction of evidence within its power to produce. Thus 
in the Brun case it was said: 

“The umpire might hesitate to adopt these findings if it were not true, and had 
not been always true, that the respondent government could ascertain and produce 
before this mixed commission the exact facts regarding the positions and move¬ 
ments of its own soldiers, and the position and movements of the insurgent forces 
at the time in question. Especial force attaches to this when it is known that the 
respondent government was asked and urged by the representatives of the French 
Company and by the representatives of the claimant government to permit the u.sc 
of its judicial processes and functions, in order that the truth might be established, 
but the privilege was denied them.” 

In the De Lemos Case the umpire was influenced in his conclusions by the con¬ 
sideration that, were the statements made by the claimant false, the oflicial par¬ 
ticulars w'ere undoubtedly with the government of Venezuela, and, they not 
being furnished, though susceptible of production, he did not hesitate to make an 
award. . . . 

Prima facie evidence has been defined as evidence “which, unexplained or 
uncontradicted, is sufficient to maintain the proposition affirmed.” Corpus Juris, 
vol. 23, p. 9. In the absence of any proof on the part of Mexico to controvert 
the evidence which has been produced by the United States, the Commission 
is constrained to render an award in favor of the latter. Kling was 22 years old 
when he was shot. His associates and employers have furnished testimony 
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describing him as a man of fine character, ability and promise. Evidence is 
furnished by oflicials of the company that at the time of his death he was 
receiving $400 a month. In consideration of these facts and in the light of 
the principles applied by the Commission in fixing indemnities, the award 
should be in the amount of $11,000. However, since my associates are of the 
opinion that the award should be $9,000.00, and since I consider that the 
claimant is entitled to at least that much, 1 concur in that amount. 

The United Mexican States shall pay to the United States of America on 
behalf of Lillie S. Kling the sum of $9,000.00 (nine thousand dollars) with¬ 
out interest. 

(Concurring opinions of H. F. Alfaro and MacGregor, Commi.ssioncrs, 
omitted.] 


United States (Gust Adams Claim) v. Panama 
American and Panamanian General Claims Arbitration, 1933 

Report of Bert L. Hunt, Agent for the United States 
U.S. Department of State, Arbitration Series No. 6, p. 304. 

D, W. VAN Heeckeren, Presiding Commissioner, Elihc Root, Jr., Com¬ 
missioner. The amount of $7,500, with interest, is claimed by Gust Adams, a 
citizen of the United States, as compensation for injuries inflicted upon him, 
and money taken from him, by a Panaman policeman. There is a substantial 
agreement on the following facts: On or before May 1, 1921, in the course of 
a journey from Panama City to Boquete, Adams stopped at a bar in the town 
of David. He found two policemen there and asked them where he could 
get a horse to continue his journey. They promised to help him. he bought 
them drinks, and they departed. While he was looking over his money for 
a small bill to make payment, a third policeman, Manuel Iriarte, asked him 
for a few pesos. Adams refused, and Iriarte struck him on the forehead with 
a police club, inflicting an ugly wound and making him unconscious. 

As to the request for money, the refusal and the delivery of the blow, 
Adams and Iriarte are in substantial agreement. As to the other details of the 
episode they differ, Adams in his affidavit of October 27, 1931, says, 

another policeman approached me, grabbed my arm and demanded that I give 
him five dollars. 1 .started to jerk my arm away and remonstrate with him when he 
dealt me a severe blow on the head with his club and 1 fell back in my chair un¬ 
conscious. 

Adams’ affidavit also says, “When 1 was able to check up my money 1 found 
that the policeman had robbed me of $12.” The statement which the claimant 
made shortly after the occurrence, and which was on June 1, 1921, forwarded 
by the American Minister at Panama City to the Panaman Minister of For¬ 
eign Affairs ad interim, is not before the Commission, nor has the evidence 
rendered by Adams in the Panaman investigation been produced, but there 
is an indication in the record that Adams at the time varied in his statements 
as to the amount of which he was robbed. This evidence of robbery is worth- 
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less unless Adams knew with certainty how much money he had when he was 
attacked. The variation of his own estimates as well as the inherent prob¬ 
abilities cast doubt on this. The Commission dismisses the claim of robbery 
as unproven. 

Iriarte in a statement made to the police authorities, claims that he had been 
drinking with Adams before the request for money, that he asked for a loan 
only, that his request was repulsed with insults and an attack by butting, and 
that his own blow was intended to land on Adams' shoulder but hit his head 
by accident. The Commission disbelieves the story of butting and the acci¬ 
dental nature of the blow, and finds that there was a request for money, that 
it was refused, perhaps in offensive terms, and that following the refusal, and 
perhaps in anger at the words used, Iriarte intentionally struck Adams on the 
head with his club, wounding him and rendering him unconscious. 

Iriarte was tried by a police disciplinary court in Panama City on the 
charge of wounding Adams with his stick because of Adams' refusal to lend 
him money. He was found guilty and was sentenced to dismissal from the 
police force and 30 days' imprisonment, not for the crime committed, but for 
the breach of police discipline and regulations. On June 10, 1921, this sen¬ 
tence was ordered to be enforced. On June 23, 1921, Iriarte was sent to David by 
the police chief, to be held at the disposal of the municipal judge of that dis¬ 
trict, for criminal proceedings. After some investigation, the exact facts re¬ 
garding which are in dispute, the criminal proceedings were, on September 
27, 1921, discontinued provisionally. They have never been reopened. After 
being sent to David and during the investigations there, Iriarte was “de¬ 
tained" in and about the police station at the disposal of the judge for a maxi¬ 
mum of 10 weeks. 

The Commission has taken into account the fact that Iriarte was dismissed 
from the force, imprisoned in Panama City for at least 13 days, and detained 
in David for 10 weeks, and that he may have acted in anger provoked by 
offensive words. But for a uniformed and armed police officer to demand 
money of a traveler and fell him with a club wffien he refuses the demand is 
a serious matter. The Commission feels that the offender was not adequately 
punished and that from this arises international liability. 

The Commission is not concerned with the formal correctness or incor¬ 
rectness of the criminal proceedings. As this Commission has said in the case 
of Denham (Registry No. 6) [Hunt's Report, p. 199], 

liability for failure to punish adequately crimes against aliens is not based upon 
discrimination in favor of the individual offender or upon any breach of the local 
laws. The international obligation is clearly established and each country has the 
power of so arranging its interior jurisprudence as to give that obligation effect. 

The Commission finds it unnecessary here to pass upon the question of 
whether a state is liable for the wrongful act of a police officer irrespective of 
failure to punish, or of whether the rule regarding liability for the acts of 
police applies in a case like this where the officer being on duty and in uni¬ 
form does an act clearly outside of his duty and inconsistent with his duty 
to protect. 

The Commission finds that the Government of Panama is obligated to pay 
to the Government of the United States, on behalf of Gust Adams $500, with¬ 
out interest. 

[Dissenting opinion of H. F. Alfaro, Commissioner, omitted.] 
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[See also Mexican Agrarian Expropriations, above, p. 556; 
Finnish Ships Arbitration, above, p. 620.] 


Editor’s Non:: Responsibility for Acts and Omissions of State Orf^ans and 
Officials, The Third Committee of the Hague Codification Conference of 1930 
strongly endorsed the following principles: 

Art, 6. International responsibility is incurred by a State if damage is sustained 
by a foreigner as a result either of the enactment of legislation incompatible with 
its international obligations or of the non-enactment of legislation necessary for 
carrying out those obligations. 

Art. 7. International responsibility is incurred by a State if damage is sustained 
by a foreigner as a result of an act or omission on the part of the executive power 
incompatible with the international obligations of the State. 

Art. 8. ]. International responsibility is incurred by a State if damage is sus¬ 
tained by a foreigner as a result of acts or omissions of its officials, acting within 
the limits of their authority, when such acts or omissions contravene the interna¬ 
tional obligations of the State. 

2. International responsibility is likewise incurred by a Slate if damage is sus¬ 
tained by a foreigner as a result of unauthorized acts of its officials performed un¬ 
der cover of their official character, if the acts contravene the international obli¬ 
gations of the State. 

International responsibility is, however, not incurred by a State if the officiars 
lack of authority was so apparent that the foreigner should have been aware of it 
and could, in consequence, have avoided the damage. 

[Art. 9. Establishes international responsibility for acts of the judiciary. See above, 
p. 679.] 

Minutes of Third Committee, cited, 1930. V. 17, pp. 236-237. The invoca¬ 
tion of responsibility incurred within the terms of these articles is, by Article 
4 of the same draft, conditioned by the requirement of exhausting local reme¬ 
dies, where available. See above, p. 636. On responsibility for legislative acts 
and omissions see id., 32-48, and Bases of Discussion, 1929. V. 3, pp. 25-40; 
on responsibility for executive acts and omissions, see id., 59-63, and Bases, 
loc. cit., 52 ff.; on responsibility for acts of officials, see under Imputability, 
above, p. 616. 

Influenced by the theories of Professor Edwin M. Borchard, its Reporter 
on Responsibility of States, the Harvard Research distinguishes between the 
responsibility of a State for its higher and lower authorities as follows: 

Art. 7. (a) A State is responsible if an injury to an alien results from the wrong¬ 
ful act or omission of one of its higher authorities within the scope of the office or 
function of such authority, if the local remedies have been exhausted without ade¬ 
quate redress. 

(b) A State is responsible if an injury to an alien results from the wrongful act 
or omission of one of its subordinate officers or employees within the scope of his 
office or function, if justice is denied to the injured alien, or if, without having given 
adequate redress to the injured alien, the State has failed to discipline the officer 
or employee. 
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The Comment, loc\ at., 157 ff., adds that Art. 7 (a) refers to the unreview- 
ablc action of legislative, executive and judicial authorities “acting within the 
scope of their oHicc or function as defined by the local law. If such an 
ofiicial or authority acts outside the scope of his office or function, without 
color of authority, such action is to be assimilated to that of a private indi¬ 
vidual.'’ Since local remedies are rarely available against the higher authorities 
of the State, the ground is usually laid for an international claim upon the 
occurrence of the injury changed. 

“When legislation violates international law or treaty, responsibility is clear. 
Whether it does so violate international law or treaty, is not always an easy 
question to decide. Where discriminatory against aliens alone, in a matter 
not usually reserved to nationals, it has called forth protest from foreign pow¬ 
ers. Thus Great Britain successfully protested against the sulphur monopoly 
granted to French nationals in 1836 by the Kingdom of the Tw'O Sicilies, on the 
ground that it violated the treaty with Great Britain, and awards were made 
to British nationals. Awards were granted ... by a domestic commission set 
up by Sicily 28 B. & FS.P.. 1163-1242; 29 id. 175-204; 30 id. 111-120. The 
question has occasionally been raised whether the injury to the alien results 
from the mere enactment of the legislation or whether enforcement is neces¬ 
sary. There may be cases in which mere enactment works injury. Thus, the 
mere cancellation of a concession resulting in the confiscation of property 
directed by legislative decree against a particular alien has given rise to inter¬ 
national claims.” Harvard Research, loc. cit., 160, citing McMurdo v. Portugal 
(1891), Moore, International Arbitrations, II, 1866—1870. See Mexican 
Agrarian Expropriations, above. 

See also V.S. For. ReL, 1913, 540, 546, 548, and Hackworth, VI, 59, for 
conflicting views of the United Stales and Great Britain with reference to the 
right of the British Government to protest the enactment of legislation author¬ 
izing preferential treatment for American intercoastal vessels in relation to 
Panama Canal tolls. To the American argument that, until actual injury had 
resulted to British interests, the British Government had no right to protest 
the mere enactment of Congressional legislation deemed to be in violation of 
the Hay-Pauncefote treaty, the British Government replied in part: 

From this view His Majesty’s Government feel bound to express their dissent. 
They conceive that international law or usage docs not support the doctrine that 
the passing of a statute in contravention of a treaty right affords no ground of com¬ 
plaint for the infraction of that right, and that the nation which holds that its treaty 
rights have been so infringed or brought into question by a denial that they exist, 
must, before protesting and seeking a means of determining the point at issue, wait 
until some further action violating those rights in a concrete instance has been 
taken . . . 

Bryce, British Ambassador, to Knox, Secretary of State, February 27, 1913. 
U.S. For. ReL, 1913, 548. Following a personal appeal by President Wood- 
row Wilson to a joint session of the two Houses of Congress on March 5, 1914, 
in which he expressed his opinion that the tolls legislation was “in plain con¬ 
travention of the treaty” and urged its repeal because “we are too big, too 
powerful, too self-respecting a nation to interpret with a too restrained or 
refined reading the words of our own promises just because we have power 
enough,” Congress repealed the legislation objected to by the British Gov¬ 
ernment. U.S. For. ReL, 1914, 317-318. 
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On responsibility for acts of executive authorities, see Harvard Research, 
loc. cit., 161 flf.; Borchard, Diplomatic Protection, 183 IT.; Dunn, Protection of 
Nationals, 125 ff.; Hackworth, V, 558-587; Moore, International Arbitrations, 
III, 2859-3071. See also Whiteman, Damages in International Law, Index 
under “Authorities, acts of.” 

I’hc distinction made by Borchard between responsibility for the conduct 
of higher or lower oflicials is in part a reflection of his view that responsibility 
cannot be said to exist until a resort to local remedies has established its exist¬ 
ence. See above, p. 633. Compare his statement that one reason for the alleged 
nonresponsibility of the Stale with reference to acts of minor oflicials “is that 
the wrongful act of the minor olTicial is not presumed to be the act of the Stale 
until some State organ, either a higher court or superior administrative author¬ 
ity, by some independent action or omission, has tacitly ratified the act.” 
Borchard, Diplomatic Protection, 189-190. While he admits that the theory 
is not entirely sustainable, he believes it to be of practical utility since, in the 
case of higher oflicials, “cflective redress ought to be provided; and the Slate 
should sec that it is made, either by the officer or by the State itself. No guar¬ 
anty of actual redress accompanies the wrongs of minor oflicials, but only the 
same opportunity to obtain redress that nationals possess." Borchard, “Theo¬ 
retical Aspects of the International Responsibility of States,” loc. cit., 233. 

The Hague Codification Conference of 1930 made no distinction between 
higher or lower oflicials with reference to international responsibility. As 
Nielsen, Commissioner, points out in the Massey Claim, above, many cases 
cited as allegedly supporting a rule of non-responsibility for acts of minor 
oflicials appear, upon examination, to have been decided adversely to the 
claimant because of his failure to resort to local remedies. C/. Eagleton, op. cit., 
45-50; Hyde, 11, 882. 


VII. RESPONSIBILITY WITH RESPECT TO ACTS OF PRIVATE 
INDIVIDUALS—MOB VIOLENCE 

United States (Chapman Claim) v. Mexico 
Unitkd Stati-s-Mexico, General Claims Commlssion, 1930 
Opinions of Commissioners (1931), 121 

Nielsen, Commissioner, for the Commission. Claim is made by the United 
States of America in this case in the amount of $50,000 gold currency of the 
United Stales, with interest, on behalf of William E. Chapman who, on July 
17, 1927, was shot and seriously wounded at Puerto Mexico, Mexico, where 
he was at the time stationed as Consul of the United States. The claim is 
predicated on allegations with respect to the failure of the Mexican authori¬ 
ties to give proper protection to the claimant and the subsequent failure of 
the authorities to take proper steps to apprehend and punish the person who 
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did the shooting. The substance of the allegations contained in the Memorial 
is as follows: 

The claimant, William E. Chapman, during the year 1927 was assigned by 
his Government to the City of Puerto Mexico, Mexico, as Consul and was 
recognized as such by the President of Mexico on May 4, 1927. 

On June, 29, 1927, the claimant received a communication dated June 27, 
1927, from the American Consulate General at Mexico City containing the 
information that some unknown person or persons had transmitted to the 
American Embassy at Mexico City a threatening communication. The writer 
or writers of that communication declared the intention to effect the destruc¬ 
tion by dynamite of all American Embassies and the death of all American 
principal diplomatic and consular officials, if two men, named respectively 
Sacco and VanzcUi, were executed as the result of a verdict against them 
in connection with a charge of murder which was then pending in courts of 
the United States. The instruction from the American Consulate General 
directed the claimant and other consular officers stationed in Mexico to ap¬ 
prise the Mexican authorities in their respective districts of the receipt of this 
threat and to request such action on the part of the local Mexican authorities 
as might be necessary to insure the safety of American Consular personnel 
and property. 

On June 30, 1927, the claimant addressed letters to the Governor of the 
State of Vera Cruz, the Jefe de la Policia Judicial at Puerto Mexico, and the 
Presidente Municipal of Puerto Mexico, furnishing the information that a 
threat had been made against the Consulate to which he had been assigned 
and requesting that adequate protection be granted to him and to the prop¬ 
erty of the Consulate. 

The letters addressed to the Governor of the State of Vera Cruz and to the 
Chief of the State Police at Puerto Mexico, were not answered. However, the 
Presidente Municipal at Puerto Mexico transmitted to the claimant a carbon 
copy of a communication addressed to the Chief of Municipal Police. In addi¬ 
tion to the letters addressed to these officers, the claimant, on numerous occa¬ 
sions, spoke to the Chief of the State Police and to the Presidente Municipal 
in regard to the matter of the threats, but none of these authorities manifested 
more than a passing interest in the situation. No provisions of any nature 
were made to furnish the Consulate or the claimant with any protection other 
than that which had customarily been accorded previous to that time. 

On July 17, 1927, just before daylight, a masked man entered the American 
Consulate and shot the claimant through the chest. Mr. Chapman imme¬ 
diately informed Dr. J. J. Sparks, a British Vice-Consul stationed in Puerto 
Mexico, and also a practicing physician. Dr. Sparks immediately came to the 
claimant, rendered first aid and later treated the claimant for the wound which 
he had received. The bullet directed at the claimant entered his chest a few 
inches from the heart and pierced his lung, its exit being under the left arm 
about eight and a half inches from the point of entry. As a result of this wound 
the claimant constantly suffered great pain and discomfort for a period of 
three or four months, and ever since that time has experienced difficulty in 
taking a deep breath, and he is and will remain in a seriously weakened and 
permanently impaired condition. Prior to the time of the attack in question 
he enjoyed good health. 

Within a period of fifteen minutes after the claimant was shot a police 
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officer of Vera Cruz came to the claimant’s residence and left within a few 
minutes apparently for the purpose of pursuing and apprehending the person 
who was guilty of the shooting and who had been described to the officer. 
Shortly thereafter the Presidente Municipal called on the claimant and was 
informed of all the details with reference to the attack and the shooting. 
About three days thereafter two men identifying themselves as detectives from 
Mexico City called on the claimant and were shown all of the evidence which 
had been left by the criminal, but beyond mere investigations at the site of the 
crime no efforts were made by them to apprehend the person who had shot 
the claimant. 

The Memorial also furnishes figures showing the expenses of medical at¬ 
tendance which the claimant incurred. 

This Commission and other international tribunals have often given ap¬ 
plication to the general principles invoked in the instant case that a govern¬ 
ment is required to take appropriate steps to prevent injuries to aliens and to 
employ prompt and effective measures to apprehend and punish offenders 
who have committed such injuries. The Commission has also considered the 
subject of the special protection due to a consular officer. That matter is of 
some importance in the instant case, since it is contended that the claimant 
was entitled to such protection. However, the subject is presented in an as¬ 
pect in which it reveals no real difficulties. Citation is made by the American 
Agency to statements found in numerous works on international law and in 
diplomatic correspondence to the effect that consular officers arc entitled to 
special protection. But the argument particularly stressed in the instant case 
is that the claimant was entitled to such protection because serious threats had 
been made against his safely; that such threats had been brought to the atten¬ 
tion of the appropriate Mexican authorities; and that the Consul had received 
assurances that protection would be given. Of course a request for protection 
in a case of threatened danger may be appropriate in any case involving the 
safety of an alien having no official status, and compliance with such a re¬ 
quest will be prompted by the desire of authorities of a government to lake 
action with a view to avoiding any just grounds for complaint by the govern¬ 
ment to which the alien belongs. 

In the presentation of the instant case there was some discussion of the 
scope and application of the rule with respect to the protection of aliens. A 
government obviously is not an insurer of the safely of such persons, and the 
same may be said relative to the safety of a consular officer, even though due 
account be taken of his special position. 

It of course is an important point whether authorities have been put on 
notice with respect to apprehended illegal acts. . . . 

The Consul in his letter to the Municipal President referred to the Sacco 
and Vanzetti affair and to the instructions received from the Consul General 
and requested that provision be kindly made for effective protection in case 
the Governor of Massachusetts should allow the execution of the death sen¬ 
tence pronounced against the two convicted men. More specifically, the Consul 
said: 

According to my memory I saw a press despatch that the court had fixed the 
9th of next July as the day of the execution, but on any day the Governor can make 
his decision to execute them or not, and in the event he does the danger will run 
from then, but naturally more immediately after the execution. 
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As you know it will not be difficult to protect this Consulate against any attempt, 
but only by placing policemen in front and at the back of the house and in a case 
of such a strange nature as this one they should be men in whom is lodged the 
utmost confidence, ready to confront whoever dares to commit a crime of the cate¬ 
gory stated in the note which was received by the American Embassy at Mexico 
City. 

The Consul in his letter to the Governor enclosed a copy of his communica¬ 
tion to the Municipal President at Puerto Mexico, and further said: 

Attentively 1 request you to issue your respectable orders for the purpose of 
guaranteeing the protection which with absolute certainty would be given by the 
American authorities to the Mexican Consuls and Consulates in the United States 
in a similar case. 

1 know that the Mayor of Puerto Mexico is considered kindhearted, but at the 
same time the town is poor he can not keep more than a few' policemen to keep 
order and on some occasions he himself patrols at night to assure the tow n against 
bandits a thing which deserves much appreciation by the public. So that in a crisis 
like this in which criminals plan to impose in the event of the execution of Sacco 
and Vanzetti 1 think it will be necessary to have the aid of the State police stationed 
at this port. 

The Consul in his communication to the Chief of the State Police at Puerto 
Mexico, said: 

Attentively 1 request of you the kindness to take the steps necessary to guarantee 
the protection which under definite instructions of my superior, the American 
Consul General at Mexico City, 1 am asking. 

The Consul's action was justified and was in proper form. With respect to 
this point it is immaterial whether it may be considered that wffiat the Consul 
requested was special protection due to the indication of unusual danger, or 
special protection required by the Consul's position. From the instructions 
given by the Consul General at Mexico City, it appears that the attention of 
the Mexican Foreign Office had been called to the threat against American 
representatives. It appears that the Consul received no acknowledgement from 
either the Governor or the Chief of the State Police. However, there was sent 
to him by the Municipal President what appears to have been a copy of in¬ 
structions transmitted by the latter to the Chief of Police. These instructions 
read in part as follows: 

Mr. William E. Chapman, North-American Consul in this city, in his attentive 
note of June 30 past, tells me that, in compliance with instructions of the Consul- 
General of the United States in the City of Mexico, he calls to the attention of our 
authorities the fact that the Embassy of the United States in the Capital of the 
Republic, has received a threatening note, without signature, that is to say an 
anonymous communication, dated the 23rd of the same month of June ultimo, 
which tcxtually is as follows: . . . 

With a view to avoiding any attempt of the nature of that suggested against the 
person of the Consul of the United States at this port or against the interest which 
the said Consulate has in this port, please exercise active vigilance by day as 
well as by night at the Consulate of reference, establishing a secret service 
which can prohibit any danger which could be aimed at the edifice cited or the 
Consul. 
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The Municipal President therefore evidently recognized the propriety of the 
Consul’s request and issued proper directions, as is shown particularly by the 
reference to use of “a secret service.” 

Some argument was advanced by counsel for Mexico with respect to the 
nature of the warning which the authorities received, and the extent of appre¬ 
hension which it might naturally occasion. It was argued that imminent danger 
calling for immediate action was not necessarily prompted by what the Con¬ 
sul disclosed, and furthermore, that it was not conclusively shown that Chap¬ 
man was shot by some vSacco-Vanzetti sympathizer, since he might have been 
wounded by some one who felt a personal grievance against the claimant. 

As against contentions of this kind, counsel for the United States argued, 
among other things, that it could be reasonably assumed that, had protection 
been given the Consul would not have been injured. In a case such as that 
under consideration the matter of warning obviously is important in connec¬ 
tion with the question of responsibility. The arguments of counsel for Mexico 
would have force if it could be shown that there is a substantial basis for the 
views he expressed as to the nature of the warning communicated to the 
authorities. It seems to be clear from the evidence in the record that the per¬ 
son who shot the Consul did not enter the Consulate for the purpose of rob¬ 
bery. And in the course of an investigation by Mexican authorities the Consul 
observed that he was on good terms with the people of Puerto Mexico, and 
that he had no enemies among them. He referred to a business concern as prob¬ 
ably being unfriendly to him. However, neither in what he says nor in any¬ 
thing said or done by the authorities is there a suggestion of suspicion that this 
concern employed an assassin. The Municipal President, in the course of the 
investigation, referred to the information he had received from the Consul 
as to threats to kill all diplomatic and consular representatives in Latin Ameri¬ 
can countries as a reprisal for the sentences pronounced on Sacco and Van- 
zetti, and he further referred to instructions which he gave w'ith regard to 
the protection of the Consular premises in response to the Consul’s request. 

With respect to the point as to the imminence of danger conveyed by the 
warning w^hich the authorities received, it is pertinent to bear in mind that 
the Consul, in his letter to the Municipal President, stated that according to 
his (the Consul’s) recollection “the court had fixed the 9th of next July as the 
day of the execution” of the two convicted men, and the Consul added “but 
on any day the Governor can make his decision to execute them or not, 
and in the event he does the danger will run from then, but naturally more 
immediately after the execution.” This was certainly an explicit warning of 
possible immediate danger. It may not be altogether without bearing on this 
subject of warning that beginning as early as the spring of 1926 there had been 
serious activities directed against American representatives and American prop¬ 
erty in different parts of the world by sympathizers of the two convicted men. 
Considerable information on this subject is given in the record. . . . 

It seems clearly to be proper to take some account of the argument made 
with respect to the special position of a consular officer. Consular olTicers do 
not enjoy immunities such as are accorded to diplomatic officers with respect 
to matters pertaining to exemption from judicial process and from taxation. 
But undoubtedly international law secures to them protection against im¬ 
proper interference with the performance of their functions. And it is well 
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recognized that under international law and practice they have a right to com¬ 
municate with local administrative authorities with respect to protection of 
their nationals, Moore, Digest, Vol. V, 61, 101. Assuredly a Consul is priv¬ 
ileged to communicate with such officials regarding the protection of him¬ 
self and the property of his Government. 

In the instant case we are concerned only with requests made to officials of 
this character. Apart from any question as to the propriety of communicat¬ 
ing with military authorities, as it was suggested in argument in behalf of 
Mexico that the Consul should have done, it must be concluded that ob¬ 
viously, especially in times of peace in a community such as that at Puerto 
Mexico, the Consul communicated with the proper officials. 

Writers on international Jaw have repeatedly stated that consular officers 
are entitled, to use the language of Phillimore, to “a more special protection 
of international law than uncommissioned individuals."’ Convricntaries upon 
International Law (3rd ed.), II, 270. See also Vattel, Law of Nations, Chitty’s, 
Chapter 6, Section 75; Oppenheim, International Law (3rd cd.), 1, 599-601. 
In a message sent to the Congress of the United States on December 2, 1851, 
President Fillmore, in referring to an attack on a Spanish Consular officer in 
New Orleans in 1851, interestingly mentioned the importance of consular 
officers in the relations of states, and observed that they as well as diplomatic 
officers “are objects of special respect and protection, each according to the 
rights belonging to his rank and station.” Moore, Digest, V'l, 813. 

It is unnecessary to give any detailed consideration to the appropriate ap¬ 
plication of generalities of this kind to individual cases. In the instant case 
the argument with regard to special protection is concerned with a situation 
in which there was a threat against the personal safety of a consular officer; 
some assurances of protection of that kind were received by the Consul; he 
was warranted in relying on them; but no such protection was given. 

In the Mallen Case decided by this Commission, Opinions of the Commis¬ 
sioners (1927), 254 [see below, p. 823], consideration was given to the special 
position of a consular officer and to the protection due to him because of his 
public character. Account was taken in this case of the element of warning of 
possible danger to a consular officer. 

In behalf of Mexico it was contended that the United States was under 
obligation to give special protection to Mr. Mallen, Mexican Consul at El 
Paso, both because of his character of Consul and because protection had been 
asked for him by the Government of Mexico. In this case the Commission 
took into consideration, among other things, an act on the part of a deputy 
constable. Franco by name, which was considered to be a private act com¬ 
mitted by this magistrate, who either slapped the Consul in the face or 
knocked off his hat. For this act Franco was fined .$5.00. No international 
delinquency was predicated on this occurrence, but the view was taken, in 
connection with a subsequent serious assault committed by Franco on the 
Consul, that the authorities having had warning of Franco’s animosity toward 
the Consul had acted imprudently and improperly in maintaining Franco in 
office and in not protecting the Consul by some proper method against the 
possibility of an assault such as occurred. Liability was also fastened on the 
United States on additional grounds. 

A warning of imminent danger was communicated to Mexican authorities 
in the instant ca.se. One official evidently took note of the warning and issued 
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suitable instructions to meet the situation. These instructions were not car¬ 
ried out. Evidence in the record in connection with an investigation into the 
shooting of Mr. Chapman, including testimony given by the Municipal Presi¬ 
dent himself, clearly shows that no such vigilance as that directed by the 
former was exercised. Perhaps less than what both of them suggested might 
have sufticed, but it appears from the evidence that no special precaution was 
taken. 

In the light of the facts revealed by the record and in accordance with the 
applicable principles of law, the Commission is constrained to sustain the 
charge of lack of protection made by the United States in this case. 

With respect to the second complaint set forth in the Memorial, there un¬ 
fortunately is before the Commission but meagre information. . . . 

It seems to be clear that more effective measures could have been taken to 
apprehend the criminal, but in the light of the record before us we are not dis¬ 
posed to say that there was manifest failure to meet the obligations of inter¬ 
national law. 

The Consul was seriously wounded, and it seems to be remarkable that he 
escaped death, flis views as to the permanent character of his injuries are con¬ 
firmed by his attending physician. Dr. Sparks, who, referring to the statements 
made by the Consul, says under oath that they arc “but a mild manner of 
stating the facts, since manifestly a bullet could not pass through a human 
body as it did in this case without cutting through important tissues and leav¬ 
ing them in a weakened condition.” 1 he Commission considers that an award 
of $15,000.00 should be made in this case. 

The Government of the United Mexican States shall pay to the Government 
of the United States of America in behalf of William E. Chapman the sum 
of $15,000.00 (fifteen thousand dollars), without interest. 

United States (Noyes Claim) v, Panama 

American and Panamanian General Claims Arbitration, 1933 

Hunt’s Report , U.S. Department of State, Arbitration Series No. 6, p. 190 

[By the Commission: van Heeckeren, Elihu Root, Jr., H. F. Alfaro.] 
... In this case a claim is made against the Republic of Panama by the 
United Stales of America on behalf of Walter A. Noyes, who was born, and 
has ever remained, an American citizen. The sum of $1,683 is claimed as an 
indemnity for the personal injuries and property losses sustained by Mr. 
Noyes through the attacks made upon him on June 19, 1927, in, and in the 
neighborhood of, the village of Juan Diaz, situated not far from Panama City. 
The claim is based upon an alleged failure to provide to the claimant ade¬ 
quate police protection, to exercise due diligence in the maintenance of order 
and to take adequate measures to apprehend and punish the aggressors. . . . 

The village of Juan Diaz has only a small population, but on June 19, 1927, 
several hundreds of adherents of the party then in control of the Government 
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had gathered there for a meeting. The police on the spot had not been in¬ 
creased for the occasion; it consisted of the usual three policemen stationed 
there. In the course of the day the authorities in Panama City learned that the 
crowd in Juan Diaz had become unruly under the influence of liquor. The 
chief of the police. General Prctclt, thereupon drove thither with reinforce¬ 
ments. 

After a careful examination of the evidence produced by both Agencies the 
Commission feels no doubt as to the facts concerning the incidents in which 
Mr. Noyes became involved on that day. These facts can be concisely slated 
as follows: 

At about 3:00 p. M. the claimant passed through the village in his auto¬ 
mobile, on his return to Panama City from a trip to the Tapia River bridge. 
In the center of the village a crowd blocked the road and Mr. Noyes stopped 
and sounded his horn, whereupon the crowd slowly opened. Whilst he was 
progressing very slowly through it, he had to stop again, because somebody 
lurched against the car and fell upon the running-board. Thereupon members 
of the crowd smashed the windows of the car and attacked Mr. Noyes, who 
was stabbed in the wrist and hurt by fragments of glass. A police officer who 
had been giving orders that gangw'ay should be made for the automobile, but 
who had not before been able to reach the car, then sprang upon the running- 
board and remained there, protecting the claimant and urging him to get away 
as quickly as possible. He remained with Mr. Noyes, until the latter had got 
clear of the crowd. At some distance from Juan Diaz the claimant was further 
attacked by members of the same crowd, who pursued him in a bus and who 
forced him to drive his car off the road and into a ditch. He w'as then rescued 
by General Pretelt who, having come from the opposite direction, had, after 
reaching the plaza of the village, returned upon his w'ay in order to protect 
Mr. Noyes against his pursuers. 

The facts related above show that in both instances the police most ac¬ 
tively protected the claimant against his assailants and that in the second in¬ 
stance the protection was due to the fact, that the authorities sent reinforce¬ 
ments from Panama City upon learning that the conditions in Juan Diaz 
rendered assistance necessary. The contention of the American Agent how¬ 
ever is, that the Panamanian Government incurred a liability under inter¬ 
national law, because its officials had not taken the precaution of increasing 
for that day the police force at Juan Diaz, although they knew some time in 
advance that the meeting would assemble there. 

The mere fact that an alien has suffered at the hands of private persons an 
aggression, which could have been averted by the presence of a sufficient po¬ 
lice force on the spot, does not make a government liable for damages under 
international law. There must be shown special circumstances from which the 
responsibility of the authorities arises: cither their behavior in connection with 
the particular occurrence, or a general failure to comply with their duty to main¬ 
tain order, to prevent crimes or to prosecute and punish criminals. 

There were no such circumstances in the present case. Accordingly a lack of 
protection has not been established. 

The claim is also based upon the failure of the Panamanian authorities to 
prosecute the perpetrators of the aggressions upon the claimant. It is a fact 
that no prosecutions were instituted. Taking into account however the condi- 
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tions under which the events had taken place, the Commission cannot conclude 
to a liability of the Panamanian Government in this respect. 

The claim is disallowed. 


United States (Youmans Claim) v, Mexico 
United States-Mexico, General Claims Commission, 1926 

Opinions of Commissioners (1927), 150 

[By the Commission: van Vollenhoven, Nielse^n, MacGregor.] 1. Claim 
for damages in the amount of $50,000.00 is made in this case by the United 
Slates of America against the United Mexican States in behalf of Thomas H. 
Youmans, the son of Henry Youmans, an American citizen, who, together 
with two other Americans, John A. Connelly and George Arnold, was killed 
at the hands of a mob on March 14, 1880, at Anganguco, State of Michoacan, 
Mexico. The occurrences giving rise to the claim as stated in the Memorial are 
substantially as follows: 

2. At the time when the killing took place Connelly and Youmans were 
employed by Justin Arnold and Clinton Stephens, American citizens, who 
were engaged under a contract with a British corporation in driving a tun¬ 
nel, known as the San Hilario Tunnel, in the town of Angangueo, a place 
having a population of approximately 7,000 people. The work was being done 
by Mexican laborers resident in the town under the supervision of the Ameri¬ 
cans. On the day when these men were killed Connelly, who was Managing 
Engineer in the construction of the tunnel at Angangueo, had a controversy 
with a laborer, Cayentano Medina by name, over a trifling sum of about twelve 
cents which the laborer insisted was due to him as wages, Connelly, consider¬ 
ing the conduct of the laborer to be offensive, ejected the latter from the 
ho\ise in which Connelly lived and to which Medina had come to discuss the 
matter. Subsequently Medina, who was joined by several companions, be¬ 
gan to throw stones at Connelly while the latter was sitting in front of his 
house and approached the American with a drawn machete. Connelly, with 
a view to frightening his assailant, fired shots into the air from a revolver. The 
American having withdrawn into the house, Medina attempted to enter, and 
his companions followed. Connelly thereupon fired at Medina with a shotgun 
and wounded him in the legs. Soon the house was surrounded by a threatening 
mob, which increased until it numbered about a thousand people. Connelly, 
Youmans, and Arnold, realizing the seriousness of their situation, prepared 
to defend themselves against the mob. Connelly's employer, Clinton Stephens, 
on hearing shots, went to the house and learned from Connelly what had hap¬ 
pened. Upon Stephens's advice Connelly undertook to surrender himself to 
the local authorities, but was driven back into the house by the mob. The at¬ 
tack against Connelly when he endeavored to surrender to police authorities 
was led by Pedro Mondragdn, a person styled the Jefe de Manzana, with whom 



706 INTERNATIONAL RESPONSIBILITY FOR ALIENS 

Connelly had been on friendly terms. Stephens, followed by a part of the mob, 
proceeded to the Casa Municipal and requested the Mayor, Don Justo Lopez, 
to endeavor to protect the Americans in the house. The Mayor promptly went 
to the house, but was unable to quiet the mob. He then returned to his office 
and ordered Jose Maria Mora, Jefe de la Tropa de la Seguridad Publica, who 
held the rank of Lieutenant in the forces of the State of Michoacan, to proceed 
with troops to quell the riot and put an end to the attack upon the Americans. 
The troops, on arriving at the scene of the riot, instead of dispersing the mob, 
opened fire on the house, as a consequence of which Arnold was killed. The 
mob renewed the attack, and while the Americans defended themselves as 
best they could, several members of the mob approached the house from the 
rear, where there were no windows, and set fire to the roof. Connelly and You- 
mans were forced to leave, and as they did so they were killed by the troops 
and members of the mob. Their bodies were dragged through the streets and left 
under a pile of stones by the side of the road so mutilated as scarcely to be recog¬ 
nizable. At night they were buried by employees of the Mining Company in 
its cemetery at Trojes. 

3. On the morning following the murder of the Americans, Federal Troops 
arrived and established order. On March 17, the Government of the State 
was directed by the President of Mexico to take all possible measures to dis¬ 
cover those who were responsible for the murders. Of the thousand or more 
who made up the mob, court action was instituted against about twenty-nine. 
Only eighteen of this number were arrested, but the record discloses that sev¬ 
eral were released on nominal bail, and were not apprehended after their 
release. Five were condemned to capital punishment, but their sentences were 
modified. This action of the court was to no avail; when it was taken one had 
died, and the remaining four left town before they could be arrested. Seven 
were acquitted. The cases of six others were discontinued, and the charges 
against the remaining eleven were left open in the year 1887 for prosecution 
when they might be apprehended, 

4. There appears to be no reason to doubt the substantial accuracy of the 
allegations in the Memorial upon which the claim is predicated. Some con¬ 
tention is made in the brief filed by the respondent Government to the effect 
that it is not proved by evidence in the record that the Mexican authorities 
were chargeable with negligence in the matter of protecting the men who 
w^ere killed; or that soldiers participated in the assault on the men; or that 
proper efforts were not made to apprehend and punish the persons participat¬ 
ing in the attack. We do not agree with that contention. In reaching conclu¬ 
sions respecting material facts we are confronted by no serious difficulties 
resulting from absence of or uncertainties in evidence. The riot took place 
in the day time. About one thousand persons participated. The incidents of 
the riot were therefore, of course, well known throughout the town. Pertinent 
facts are fully revealed by information collected and gathered immediately after 
the riot, by reports from American diplomatic and consular officers in Mexico, 
and by communications exchanged between the American Legation at Mexico 
City and the Mexican Foreign Office. Copies of official Mexican judicial records 
and other records accompany the Mexican Answer and throw considerable 
light on the character of the various steps taken to bring to justice the guilty 
persons. It is pertinent to note that counsel for Mexico in oral argument did 
not challenge the substantial accuracy of the evidence upon which the allega- 
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tions in the Memorial with respect to the occurrences out of which the claim 
arises are based. However, mention may be made of some of the principal parts 
of that evidence. 

5. Accompanying a despatch of April 2, 1880, from the American Lega¬ 
tion at Mexico City to the Secretary of State at Washington (Annex 34), is a 
lengthy communication sent to the Legation by Arthur B. Kitchener, Di¬ 
rector of the Trojes Mining Company. That communication furnishes detailed 
information with respect to the incidents of the riot as they are described in 
the Memorial, and it contains the statement that the writer and Mr. Stephens 
had “several witnesses who saw the soldiers later on fire on the Americans." 
With a despatch of May 18, 1880, from the American Minister at Mexico City 
to the Department of State (Annex 36), was enclosed another lengthy com¬ 
munication addressed by Mr. Kitchener to the Minister in reply to a request 
made by the latter for information regarding the steps taken by Mexican 
authorities to bring to justice the persons implicated in the murder. Mr. Kitch¬ 
ener furnishes details with regard to the arrest of a number of persons and the 
release on what he calls “nominal bail" of some of those who had been taken 
into custody. He mentioned two cases in which the bondsmen of men so re¬ 
leased were common w'orkmcn of no properly or position; another case in 
which the bondsman was a shopkeeper. He expresses great dissatisfaction with 
the manner in which the investigation of the crime was conducted. Evidence 
w'hich undoubtedly is of much value in furnishing reliable information con¬ 
cerning the facts relative to the riot is found in a report (Annex 39) trans¬ 
mitted to the Secretary of State at Washington under date of May 16, 188L by 
Mr. David H. Strother, American Consul General at Mexico City, who visited 
Anganguco for the purpose of making an investigation of the murder. Although 
his investigation was made a year after the riot, it seems reasonable to believe 
that the facts in relation to the tragedy were so vividly in the minds of persons 
with whom the Consul General came into contact that he was able to obtain 
accurate and comprehensive information. From the Consul General’s report 
it appears to be clear that he performed his work faithfully and with the .sole 
purpose of ascertaining the truth. The manner in which he proceeded and the 
sources of his information may be shown to some extent by the following 
extract from his report: 

In conducting anv investigation of the subject in hand I thought it advisable to 
conceal my oflicial character and the motive of my visit, believing that I could thus 
obtain a more full and impartial statement of the facts. In this way I gathered evi¬ 
dence from Mexicans, F,nglish and Americans, all agreeing in the main facts and 
confirming generally the statements wc have had heretofore. Some of the persons 
with whom I conversed were well acquainted with all the principal parties con¬ 
cerned and eye witnesses of some of the facts which they narrated. All told their 
stories clearly and dispassionately and seemed fairly to express the settled convic¬ 
tions of thinking men on events, which occurring more than a year before had been 
carefully sifted and conclusively established. 

6. With respect to the participation of the soldiers in the attack on the 
Americans the Consul General said: 

It is believed by those who seem well acquainted with all the circumstances, that 
the appearance of the troops on the ground in behalf of public order, would of 
itself alone have been sufficient to have quelled the riot and put an end to all fur- 
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thcr turbulent and unlawful proceedings, but to the astonishment of all, they at 
once took position and opened fire on the Americans in the house. This act encour¬ 
aged the mob to reopen their attack with redoubled fury. The soldiers continued 
their fire until they had expended their ammunition killing George Arnold by a 
shot through the head. 

7. In submitting certain conclusions at the end of the report Mr. Strother 
stated: 

That there would in all probability have been no fatal results from the riot had 
it not been for the unaccountable and scandalous conduct of the State troops. 

8. The American Minister at Mexico City in his despatch of April 2, 1880, 
reported to his Government that upon receiving telegraphic information re¬ 
garding the murder of the Americans at Angangueo, he brought the matter 
to the attention of the Mexican Foreign Oflice in a communication of March 
16, 1880, in which he expresesd the feeling of assurance that such prompt and 
energetic measures would be taken by the Mexican Government as the cir¬ 
cumstances of the case might require. In an instruction of April 20, 1880 
(Annex 35), Secretary of State Everetts directed the Minister to express to the 
Mexican Government, without any reference to the question of private in¬ 
demnity in advance of more complete information, the confident expectations 
on the part of the Government of the United States that nothing would be 
omitted in the matter of bringing the offenders to the strictest justice according 
to law. Following the receipt of Consul General Strother's despatch of May 16, 
1881, the Department of State, in an instruction dated November 4, 1881 
(Annex 40), directed the American Minister at Mexico City to bring to the 
attention of the Mexican Government claims which had been presented to the 
Department by relatives of the three murdered men. The Department in this 
communication emphasized the participation of the troops in the riot and with 
respect to this point said: 

These troops, at a moment when they had the mob under control, and when the 
complete quelling of the riot seemed an immediate possibility, in utter disregard 
of the obligations of their office as preservers of the peace and w'ith wanton and 
deliberate violation of law', opened fire on the three Americans, instantly killing 
one and joining with the infuriated mob in the inhuman slaughter of the other two 
who were fleeing for their lives from their burning cabin, which had been deliber¬ 
ately set fire to over their heads. 

It seems almost needless to remark that such conduct on the part of soldiers or 
police, under orders to preserve the peace and protect the lives and property of 
peaceable inhabitants, on the plainest principles of international law and independ¬ 
ent of the treaty stipulations between the two nations, which are contravened by 
such proceedings, renders the Government in whose service they are employed, 
justly liable to the Government of the men, whose lives were thus wantonly and 
needlessly sacrificed. 

9. Under date of May 15, 1882, the Mexican Foreign Office addressed a 
communication to the American Legation denying all liability with respect 
to these claims (Annex 41). The Minister for Foreign Affairs, Senor Maris- 
cal, challenged the right of the United States to intervene in the cases on the 
ground that the murdered men had not been matriculated under Mexican law. 
He asserted that there had been no negligence in the matter of giving protection 
to the men and denied that evidence had been furnished to prove that soldiers 
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participated in the attack on the Americans. A reply to the Mexican Govern¬ 
ment’s note was made at considerable length by the American Minister in a 
note of May 27, 1882 (Annex 41). in this communication the Minister 
referred to the participation in the riot by the Mexican officer and the men under 
his command as follows: 

The abovc-mcnlioncd officer and soldiers under his charge confessed to having 
done this, alleging in excuse that they feared the vengeance of the mob had they 
acted otherwise. A number of the towns-people were eye-witnesses of this fact. 
Amongst others, I may mention the following: Don Guillermo Zercero 2; Dipu- 
tado de Mineria, an owner of mines and smelting works in the town; Don Justo 
Lopez, president of the Ayuntamiento of Angangueo; Don Ruperto Menchaca, 
butcher, well known to the Company and Antonio Alamio, storekeeper, besides 
many miners and work people of the District. For above a week after the disturb¬ 
ance the above-mentioned Mora and soldiers were still at liberty, but were then 
taken into custody on evidence against them by Don Justo lx)pez. 

10. In an instruction of September 4, 1882, the American Minister was in¬ 
formed that the Government of the United States did not deem it to be advisable 
to press the eases further at that time. 

1 1. I he claim made by the United States is predicated on the failure of 
the Mexican Government to exercise due diligence to protect the father of 
the claimant from ihc fury of the mob at whose hands he w'as killed, and the 
failure to take proper steps looking to the apprehension and punishment of 
the persons implicated in the crime. In connection with the contention with 
respect to the failure of the authorities to protect Youmans from the acts of 
the mob, particular emphasis is laid on the participation of soldiers which is 
asserted to be in itself a ground of liability. In behalf of the respondent Gov¬ 
ernment it is contended that the Mexican Government and the Government 
of the State of Michoacan acted with due diligence in arresting and bringing 
to justice all persons against whom a reasonable suspicion of guilt existed; 
that the charge that some State troops participated in the riot is not proved by 
the evidence; and that, even if it were assumed that the soldiers were guilty 
of such participation, the Mexican Government should not be held respon¬ 
sible for the wrongful acts of ten soldiers and one officer of the State of 
Michoacan, who, after having been ordered by the highest official in the locality 
to protect American citizens, instead of carrying out orders given them acted 
in violation of them in consequence of which the Americans were killed. 

12. We are of the opinion that the contentions advanced by the United 
States as to liability on the part of the Mexican Government are sustained by 
the evidence in the record. Without discussing the evidence at length, it may 
be stated that the Commission is of the opinion that the record shows a lack 
of diligence in the punishment of the persons implicated in the crime. Annex 3 
accompanying the Mexican Answer reveals some interesting information with 
respect to the prosecution of persons who were arrested. There is not sufficient 
information before the Commission to warrant us in undertaking to draw any 
definite conclusions with respect to certain cases in which prisoners were re¬ 
leased and other cases in which severe sentences imposed by the court of first 
instance were mitigated by a higher court. It may be mentioned, however, that 
this judicial record show's that seventeen prisoners escaped, some of them while 
they were at liberty on bail. Citations have been made to evidence with respect 
to participation of soldiers in the killing of the three Americans. Wc consider that 
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evidence to be ample proof of such conduct on the part of the soldiers, and 
touching this point it is pertinent to note that evidence has not been adduced to 
disprove their guilt. It is also pertinent to note touching this point that some 
soldiers were arrested but were not sentenced. Evidence before the Commission 
does not disclose whose weapons killed the Americans, but the participation 
of the soldiers with members of the mob is established. It can not properly be 
said that adequate protection is afTorded to foreigners in a case in which the 
proper agencies of the law to afford protection participate in murder. The claim 
of Alfred Jeannotat, under the Convention of July 4, 1868, between the United 
States and Mexico, was a case very similar to the present one. Speaking of the 
participation of soldiers in riotous acts. Umpire Thornton said: 

It has been alleged that in the above-mentioned instance the sacking was done 
by the released prisoners, and by a mob belonging to the population of the town; 
but, if it were so, it was the military force commanded by officers who put it in the 
power of the convicts and incited the mob to assist them in their acts of violence 
and plunder. It does not appear that without the arrival of the military force, which 
ought to have protected the peaceable inhabitants of the town, there would have 
been any inclination to commit such acts of violence. The umpire is therefore of 
opinion that compensation is due to the claimant from the Mexican Government. 
(Moore, International Arbitrations, IV, 3673, 3674.) 

13. With respect to the question of responsibility for the acts of soldiers 
there are citations in the Mexican Government's brief of extracts from a dis¬ 
cussion of a subcommittee of the League of Nations Committee of Experts 
for the Progressive Codification of International Law. The passage quoted, 
which deals with the responsibility of a Slate for illegal acts of officials resulting 
in damages to foreigners, begins with a statement relative to the acts of an 
official accomplished “outside the scope of his competency, that is to say, if he 
has exceeded his powers.” An illegal act of this kind, it is slated in the quota¬ 
tion, is one that can not be imputed to the Slate. Apart from the question 
whether the acts of officials referred to in this discussion have any relation to 
the rule of international law with regard to responsibility for acts of soldiers, 
it seems clear that the passage to which particular attention is called in the 
Mexican Government’s brief is concerned solely with the question of the 
authority of an officer as defined by domestic law to act for his Government 
with reference to some particular subject. Clearly it is not intended by the rule 
asserted to say that no wrongful act of an official acting in the discharge of 
duties entrusted to him can impose responsibility on a Government under inter¬ 
national law because any such wrongful act must be considered to be “outside 
the scope of his competency.” If this were the meaning intended by the rule it 
would follow that no wrongful acts committed by an official could be considered 
as acts for which his Government could be held liable. We do not consider that 
any of these passages from the discusison of the subcommittee quoted in the 
Mexican brief are at variance with the view which we take that the action of 
the troops in participating in the murder at Angangueo imposed a direct re¬ 
sponsibility on the Government of Mexico. 

14. Citation is also made in the Mexican brief to an opinion rendered by 
Umpire Lieber in which effect is evidently given to the well-recognized rule 
of international law that a government is not responsible for malicious acts of 
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soldiers committed in their private capacity. Awards have repeatedly been 
rendered for wrongful acts of soldiers acting under the command of an officer. 
(Sec for example the claim of Frederick A. Newton v. Mexico, for the theft 
of property by Republican troops under Colonel Rijos, and the claim of /4. F. 
Lanirauco v. Mexico, for the looting of a store at Tehuantepec by armed men 
under the command of the Jefe Politico of that place—Moore, International 
Arbitrations, III, 2997; also the interesting case of the German sentry who at 
the frontier near Vexaincourt shot from the German side and killed a person on 
French territory, mentioned by Oppenheim, International Law (3d. ed.), I, 
218-219; and the opinion of the Commission in the Falcon Claim, Docket No. 
278.) Certain cases coming before the international tribunals ipay have re¬ 
vealed some uncertainty whether the acts of soldiers should properly be re¬ 
garded as private acts for which there was no liability on the Slate, or acts for 
which the Stale should be held responsible. But we do not consider that the 
participation of the soldiers in the murder at Anganguco can be regarded as acts 
of soldiers committed in their private capacity when it is clear that at the time 
of the commission of these acts the men were on duty under the immediate 
supervision and in the presence of a commanding officer. Soldiers inflicting 
personal injuries or committing wanton destruction or looting always act in 
disobedience of some rules laid down by superior authority. There could be no 
liability whatever for such misdeeds if the view were taken that any acts com¬ 
mitted by soldiers in contravention of instructions must always be considered as 
personal acts. 

15. The respondent Government has not denied that, under the Convention 
of September 8, 1923, acts of authorities of Michoacan may give rise to claims 
against the Government of Mexico. The Commission is of the opinion that 
claims may be predicated on such acts. 

16. Claim is made in this case for damages in the amount of $50,000.00. 
The Commission is of the opinion that an award may properly be made in the 
sum of $20,000.00. 

17. The Commission therefore decides that the Government of the United 
Mexican States must pay to the Government of the United States of America 
the sum of $20,000.00 (twenty thousand dollars) without interest on behalf 
of Thomas H. Youmans. 


Editor’s Note: Responsibility with Respect to Acts of Private Individuals ,— 
Mob Violence,—The Standard of Due Diligence, The conclusion of the Guer¬ 
rero Report, loc, cii,, 1926. V. 3, pp. 9, 15, that “losses occasioned to foreigners 
by the acts of private individuals ... do not involve the responsibility of the 
State,” is inaccurate in failing to indicate the situations in which, by interna¬ 
tional law, the responsibility of the State does arise with respect to acts of indi¬ 
viduals. The correct rule was expressed by the Third Committee of The Hague 
Codification Conference of 1930 as follows: 

Art, 10, As regards damage caused to foreigners or their property by private 
persons, the State is only responsible where the damage sustained by the foreigners 
results from the fact that the State has failed to take such measures as in the cir¬ 
cumstances should normally have been taken to prevent, redress, or inflict punish¬ 
ment for the acts causing the damage. 
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Minutes of Third Committee, 1930. V. 17, p. 237. Sec discussion, id., 143- 
152, 175-176, 185-190; Bases of Discussion, Nos. 10, 17, 18, loc. cit., 1929. 
V. 3, pp. 62-67, 93-99. 

Borchard observes (with citations here omitted): “A long line of cases 
has established certain qualifications upon the non-liability of the government 
for the wrongful acts of private individuals. These consist in certain manifesta¬ 
tions of the actual or implied complicity of the government in the act, before 
or after it, cither by directly ratifying or approving it, or by an implied, tacit, or 
constructive approval in the negligent failure to prevent the injury, or to investi¬ 
gate the case, or to punish the guilty individual, or to enable the victim to pur¬ 
sue his civil remedies against the offender. The claimant ordinarily has the 
burden of proving the negligence of the government. . . . The failure of a 
government to use due diligence to prevent a private injury is a we 11-recognized 
ground of international responsibility." Diplomatic Protection, 217; sec also 
id., 213-228. 

The Harvard Research (Borchard, Reporter) formulated the principles as 
follows: 

Art. JO. A State is responsible if an injury to an alien results from its failure to 
exercise due diligence to prevent the injury, if local remedies have been exhausted 
w'ithout adquate redress for such failure. The diligence required may vary with the 
private or public character of the alien and the circumstances of the case. 

Art. 11. A State is responsible if an injury to an alien results from an act of an 
individual or from mob violence, if the Slate has failed to exercise due diligence 
to prevent such injury and if local remedies have been exhausted without adequate 
redress for such failure, or if there has been a denial of justice. 

The Comment adds (loc. cit., 187-188) that “due diligence” is a standard, not 
a definition and is to be preferred to the expression that a State must use ‘‘the 
means at its disposal” (employed in Article 8 of the thirteenth Hague Conven¬ 
tion of 1907), since “due diligence” emphasizes “the efficiency and care used 
by governmental instrumentalities, rather than the instrumentalities them¬ 
selves.” Dunn observes (Protection of Nationals, 146): “Where the event is 
isolated and unusual, it does not indicate a general condition . . . and hence 
is not apt to be regarded as showing a lack of due diligence, even though some 
officials involved may have been guilty of censurable conduct. Where there is a 
scries of similar incidents, however, there is an indication of a breakdown of 
police administration, and in such cases there is a much greater tendency to 
find a lack of due diligence on the part of the government.” See id., 136-146. 

Mob Violence. “The principles involved in State responsibility arising out 
of the action of a group of individuals or a mob inflicting injury upon an alien, 
are in theory no different from those governing State responsibility arising out 
of the acts of single individuals. The change in the factual situation when larger 
groups are involved, may, however, impose a duty to exercise a greater degree 
of diligence upon the State to prevent injury. Lack of due diligence may also 
be more readily shown if a group of aliens is attacked, or if the aliens attacked 
all possessed the same nationality, or if they were attacked because of their 
nationality. Although a denial of justice is in mob cases, as in others, a ground 
for State responsibility, there is less willingness by claimant governments to 
await the resort to and exhaustion of local remedies when an attack has been 
directed against their nationals because of their nationality, than when the as- 
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sault is a fortuitous event directed against a single alien without special refer¬ 
ence to his particular nationality. ... In cases of mob violence, if the author¬ 
ities have used due diligence to prevent and repress the riot and have not denied 
justice to the alien injured, the State has no responsibility unless it is under 
obligation to render special protection, either by virtue of a treaty or of the 
official character of the person assailed.” Harvard Research, he. cit., 190. See 
Sarropoulos v. Buharian State (1927), 7 A1, 50-51. 

See further on responsibility with respect to acts of individuals and mob 
violence, Moore, IXi^est, VI, 787-883; Hackworth, V, 654-665; Hyde, II, 
937—952; Eagleton, ap. cit., 76—94, 125 (T.; Ralston, loc. cit., §§ 612 IT., 642 fl.; 
Harmodio Arias, “The Non-Liability of States for Damages SufTcred by For¬ 
eigners in the Course of a Riot, an Insurrection, or a Civil War,” 7 A.J./.L. 
(1913), 724-766; Julius Goebel, “The International Responsibility of States 
for Injuries Sustained by Aliens on Account of Mob Violence, Insurrections 
and Civil Wars,” 8 A .J./.L. (1914), 802-852. 

VIII. RESPOXSIlULITY FOR REVOLUTIONARY DAMAGE 

United States (Rosa Gelbtrunk Claim) v. Salvador 
United State.s-Salvador, Claims Arbitration, 1902 
U . S . For . Rel . 1902 , 877 


Sir Henry Strong, President. In 1898 Maurice Gelbtrunk & Co., a partner¬ 
ship firm composed of Maurice Gelbtrunk and Isidore Gelbtrunk, both of 
whom were American citizens, were engaged in carrying on a mercantile busi¬ 
ness in the Central American Republic of Salvador. 

In November, 1898, there was a revolution in Salvador and a revolutionary 
force occupied the city of Sensuntepeque, where a quantity of merchandise of 
the value (in silver) of $22,000 and upward, belonging to the firm of Gelb¬ 
trunk & Co., w'as stored. There is no dispute as to the value of these goods or 
as to the fact of their being the property of Gelbtrunk & Co. The soldiers of 
the revolutionary army possessed themselves of the goods—“looted” them, in 
short—and sold, appropriated, or destroyed them. It does not appear that this 
was done in carrying out the orders of any officer in authority or as an act of 
military necessity, but, so far as it appears, it was an act of lawless violence 
on the part of the soldiery. The firm of Maurice Gelbtunk & Co. having 
assigned their claim against the Republic of Salvador to the present claimant, 
Rosa Gelbtrunk, the wife of Isidore Gelbtrunk, Mrs. Gelbtrunk (who, fol¬ 
lowing the status as regards nationality of her husband, was also an American 
citizen) appealed to the Government of the United States to intervene on 
her behalf in claiming indemnity for the property lost. The Government did 
so intervene, and having failed to bring about a satisfactory settlement by 
diplomatic negotiation, it was agreed by the United States and Salvador to 
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refer this claim to the arbitrators to whom another claim by the United States 
against Salvador had already been referred. The arbitrators in question were 
Hon. Don M. Dickinson, Don Jose Rosa Pacas, a citizen of Salvador, and 
myself. After having read the evidence and documents produced by the parties 
and heard the learned and able arguments of counsel, we came unanimously 
to the conclusion that the United Slates had failed to establish a right to in¬ 
demnity on behalf of the claimant. 

I now write this opinion, not on behalf of my brother arbitrators, but as 
stating exclusively my own personal reasons for the conclusion arrived at. 

There is no dispute as to facts. It is admitted, or can not be denied, that 
the members of the firm of Gelbtrunk & Co. were American citizens; that the 
merchandise looted or destroyed in respect of which the claim is made was 
of the actual value stated; and, further, that it was stolen or destroyed by the 
soldiers as alleged. The only point for decision is that principally argued, 
namely, the right, upon established principles of international law, of the 
United States to reclaim indemnity for a loss accruing to its citizens upon the 
facts stated. 

The principle which I hold to be applicable to the present case may be 
thus stated: A citizen or subject of one nation who, in the pursuit of com¬ 
mercial enterprise, carries on trade within the territory and under the pro¬ 
tection of the sovereignly of a nation other than his own is to be considered 
as having cast in his lot with the subjects or citizens of the State in which he 
resides and carries on business. Whilst on the one hand he enjoys the pro¬ 
tection of that State, so far as the police regulations and other advantages are 
concerned, on the other hand, he becomes liable to the political vicissitudes of 
the country in which he thus has a commercial domicile in the same manner 
as the subjects or citizens of that State are liable to the same. The State to 
which he owes national allegiance has no right to claim for him as against 
the nation in which he is resident any other or different treatment in case of 
loss by war—either foreign or civil—revolution, insurrection, or other internal 
disturbance caused by organized military force or by soldiers, than that which 
the latter country metes out to its own subjects or citizens. 

This I conceive to be now the well-established doctrine of international 
law. The authorities on which it has been so established consist of the writings 
of publicists and diplomats, the decisions of arbitrators—especially those of 
mixed commissions—and the text of writers on international law. Without 
proposing to present an exhaustive array of authorities, I may refer to some 
of these. . . . 

These citations might be largely added to, but those already made are 
sufficient to show that the rule that aliens share the fortunes of citizens in case 
of loss by military force or by the irregular acts of soldiers in a civil war is firmly 
established. 

It is, however, not to be assumed that this rule would apply in a case of 
mob violence which might, if due diligence had been used, have been pre¬ 
vented by civil authorities alone or by such authorities aided by an available 
military force. In such case of spoliation by a mob, especially where the dis¬ 
order has arisen in hostility to foreigners, a different rule may prevail. It 
would, however, be irrelevant to the present case now to discuss such a ques¬ 
tion. It therefore appears that all we have to do now is to inquire whether 
citizens of the United States, in the matter of losses incurred by military force 
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or by the irregular acts of the soldiery in the revolution of November, 1898, 
in Salvador, were treated less favorably or otherwise than the citizens of 
Salvador. 

To this inquiry there can be but one answer: They were not in any way 
discriminated against, for the legislature of the Republic in providing in¬ 
demnity for such losses applied the same as well to foreigners as to the citizens 
of Salvador. 

For these reasons I am of opinion that we have no alternative but to reject 
this claim. 

IThe other arbitrators concurred.] 

Italy (Sambiaggio Claim) v. Venezuela 
Italy-Venezuela, Claims Arbitration, 1903 
Ralston’s Report, 679 

[Opinions of national commissioners omitted.] 

Ralston, Umpire. The Commissioners for Italy and Venezuela differing as 
to the right of recovery in the above-mentioned case, the same was duly referred 
to the umpire for decision under the protocol. 

The claimant, Salvatore Sambiaggio, a resident of San Joaquin Parish, State 
of Carabolo, demands the sum of 5,133.52 bolivars for forced advances made 
to, property taken by, and damages suffered from revolutionary forces under 
command of Colonel Guevara on or about July 27, 1902, with the additional 
amount of 171.63 bolivars for costs and interests. 

The immediate and most important question presented is as to the liability 
of the existing government for losses and damages suffered at the hands of 
revolutionists who failed of success. 

Let us treat the matter first from the standpoint of abstract right, reserving 
examination of precedents, the treaties between the two countries, and the 
question whether there be anything to exempt Venezuela from the operation 
of such general rule as may be found to exist. 

We may premise that the case now under consideration is not one where 
a state has fallen into anarchy, or the administration of law has been nerve¬ 
less or inefficient, or the government has failed to grant to a foreigner the 
protection afforded citizens, or measures within the power of the government 
have not been taken to protect those under its jurisdiction from the acts of 
revolutionists; but simply where there exists open, flagrant, bloody, and de¬ 
termined war. 

The ordinary rule is that a government, like an individual, is only to be 
held responsible for the acts of its agents or for acts the responsibility for which 
is expressly assumed by it. To apply another doctrine, save under certain ex¬ 
ceptional circumstances incident to the peculiar position occupied by a gov¬ 
ernment toward those subject to its power, would be unnatural and illogical. 

But, speaking broadly, are revolutionists and government so related that as 
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between them a general exception should exist to the foregoing apparently 
axiomatic principle? 

The interest of a government, like that of an individual, lies in its preserva¬ 
tion. The presumed interests of revolutionists lie in the destruction of the 
existing government and the substitution of another of different personnel or 
controlled by different principles. 

To say that a government is (as it naturally must be) responsible for the 
acts it commits in an attempt (for instance) to maintain its own existence, and 
to require it at the same moment to pay for the powder and ball expended 
and the soldiers engaged in an attempt to destroy its life, is a proposition 
difficult to maintain, and yet it is to this point wc arrive in the last analysis if 
governments arc to compensate wrongs done by their would-be slayers when 
engaged in attempts to destroy them. 

A further consideration may be added. Governments are responsible as a 
general principle, for the acts of those they control. But the very existence of 
a flagrant revolution presupposes that a certain set of men have gone tem¬ 
porarily or permanently beyond the power of the authorities; and unless it 
clearly appear that the government has failed to use promptly and with ap¬ 
propriate force its constituted authority, it can not reasonably be said that it 
should be responsible for a condition of affairs created without its volition. 
When we bear in mind that for six months previous to the taking complained 
of in the present case a bloody and determined revolution demanding the en¬ 
tire resources of the Government to quell it had been raging throughout the 
larger part of Venezuela, it can not be determined generally that there was 
such neglect on the part of the Government as to charge it with the offenses 
of the revolutionists whose acts arc now in question. 

We find ourselves therefore obliged to conclude, from the standpoint of 
general principle, that, save under the exceptional circumstances indicated, 
the Government should not be held responsible for the acts of revolutionists 
because— 

1. Revolutionists are not the agents of government, and a natural respon¬ 
sibility does not exist. 

2. Their acts are committed to destroy the government, and no one should 
be held responsible for the acts of an enemy attempting his life. 

3. The revolutionists were beyond governmental control, and the Govern¬ 
ment cannot be held responsible for injuries committed by those who have 
escaped its restraint. . . . 

Article IV of the present protocol reads as follows: 

Art. IV. The Italian and Venezuelan Governments agree that all the remaining 
Italian claims, without exception, other than those dealt with in Article VII hereof, 
shall, unless otherwise satisfied, be referred to a Mixed Commission, to be consti¬ 
tuted as soon as possible in the manner defined in Article VI of the protocol, and 
which shall examine the claims and decide upon the amount to be awarded in satis¬ 
faction of each claim. 

The Venezuelan Government admit their liability in cases where the claim is for 
injury to persons and property, and for wrongful seizure of the latter, and conse¬ 
quently the questions which the Mixed Commission will have to decide in such 
cases will only be: 

(a) Whether the injury took place or whether the seizure was wrongful; and, 

(b) If so, what amount of compensation is due. 
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In other cases the claims will be referred to the Mixed Commission without 
reservation. 

It is evident that the protocol last mentioned docs not directly recognize 
any obligation on the part of Venezuela to pay for injuries inflicted by revolu¬ 
tionary troops, and the first question is whether it does so by implication. It 
seems clear that under the treaty of 1861 revolutionary claims could not have 
been entertained, for the obligation recognized by Italy and Venezuela recipro¬ 
cally was to indemnify for the loss or damage inflicted by the constituted 
authority of the country, and then only in the same measure as nationals 
would be. 

Consequent upon the revolutionary events of 1896 to 1900, injuries inflicted 
upon Italian citizens were the subject of the diplomatic discussion between 
the countries. A careful examination of the correspondence shows that it did 
not relate to the questions of liability or nonliability for the acts of revolu¬ 
tionists, but rather to the power of Venezuela under its decree of February 
14, 1873, republished January 24, 1901, to remit Italians and other foreigners 
to the local authorities for relief. Bearing in mind the fact that the only treaty 
obligation then existing was to indemnify against injury by the constituted 
authorities of the country we can readily understand why it was that in the 
diplomatic correspondence, as staled, no reference whatever exists to the 
question of liability for damages from acts of unsuccessful revolutionists, and 
none of the Italian claims submitted to the Venezuelan foreign oflice were 
for such injuries. 

I'he article does not in itself refer to any specific classes of acts, and a 
natural and logical interpretation would be that it charged Venezuela with 
the fullest responsibility for the acts of her authorities of whatever nature, 
legal or otherwise, or other acts for which she might be responsible from the 
standpoint of international law, not for the acts of those over whom she had 
no control. This interpretation would not necessarily render the w'ords mean¬ 
ingless or superfluous when we remember that at the time they were written 
there existed in full force the law of February 14, 1873, which provided only 
a limited responsibility, as follows: 

“Art. 9. En caso podrd pretender qiie la Nacion ni las Estados in- 

demnicen dafws, perjuicios, d expropiaciones, que no se huhieron ejecutado 
per autoridades legitimas, ohrando en su cardeter publico/' 

Article 14 of the Constitution of Venezuela of April, 1901, contains the fore¬ 
going provision, but with the words applying it "tanto los nacionales como 
los extrangeros/' while Article 13 provides: 

“Art. 13. Los extrangeros gozan de todos los derechos civiles que gozan los 
nacionales. For tanto, la Nacion no tiene ni reconoce a favor de los extrangeros 
ningunas otras obligaciones ni responsabilidad que las que d favor de los 
nacionales se hay an establicido en igual caso en la const it ucidn y en las leyes/' 

Venezuela, in addition, denied in principle the right of a foreigner to present 
any claims save before her own forums, and permitted that only for a limited 
time. About these points alone the discussion between the two Governments 
turned. It is therefore inconceivable that Venezuela by the protocol should 
have admitted liability for a large class of claims never contended for by 
Italy, her admission so naturally relating to a liability denied by both laws and 
constitution. 
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An interpretation which would extend the liability of Venezuela under her 
admission to acts of revolutionists would enlarge its limits to include any lia¬ 
bility, no matter how generally denied by internationalists, and whether the 
damages were the result of private wrongs or unexpected brigandage, were 
committed by a power invading Venezuela or were the effect of an accident 
in the international sense as applied to war; in every case must Venezuela pay 
—a conclusion manifestly impossible. In the umpire’s opinion, there must 
properly be the premise always understood that the claim is of a nature to 
create liability under international law—in other words, it must be for a legal 
injury. . . . 

Let us for a moment analyze the language of the protocol in view of the 
facts. Venezuela had for a long time by her constitution and laws denied her 
liability for certain classes of acts, and denied that she was responsible any¬ 
where save in her own courts. 

By the protocol she admitted liability for injury to persons and property 
and wrongful seizure of the latter, and remitted to a mixed commission the 
questions (a) whether the injury took place, and (b), if so, what amount of 
compensation is due. In aid of the sense we may presume that the word “in¬ 
jury,” when last u.sed, includes injury to person and property and wrongful 
seizures. 

It has already been pointed out that “injury” imports a damage inflicted 
against law. It involves a wrong inflicted on the sufferer and of necessity wrong¬ 
doing by the party to be charged, as otherwise it could not be called “wrong¬ 
ful” as against him. Applying this doctrine, which the umpire believes to 
be unassailable, by what process of ratiocination can he imply to Venezuela 
the wrongful intent lodged in the bosoms of those who were at enmity with 
her and seeking to destroy her established Government? And if he may not 
do so, how can he charge Venezuela with the commission of acts of which 
she is innocent? And how, under such circumstances, can he find that an in¬ 
jury has been committed with which, by the law of nations, she should be so 
charged? 

If it be argued that she has admitted liability for the acts of another, and 
therefore she should pay, is it not to be remarked that a promise to pay for 
the acts of one’s enemy engaged in an attempt upon one’s own life is so far 
contrary to the usual practice of mankind that it is only to be believed upon 
the most direct and express evidence, and beyond all dispute this evidence is 
lacking. . . . 

Summing up the foregoing, the umpire thinks that if it had been the con¬ 
tract between Italy and Venezuela, understood and consented to by both, 
that the latter should be held for the acts of revolutionists—something in 
derogation of the general principles of international law—this agreement 
would naturally have found direct expression in the protocol itself and would 
not have been left to doubtful interpretation. . . . 

To take the position, as is asked, that Venezuela is in the regard under 
discussion an exception to the general rule we must have the right to decide, 
and must actually decide, that Venezuela does not occupy the same position 
among nations as is occupied by nations contracting with her. Is this justifiable? 

For about seventy years Venezuela has been a regular member of the fam¬ 
ily of nations. Treaties have been signed with her on a basis of absolute equality. 
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Her envoys have been received by all the nations of the earth with the respect 
due their rank. 

The umpire entered upon the exercise of his functions with the equal con¬ 
sent of Italy and Venezuela and by virtue of protocols signed by them in the 
same sovereign capacity. To one as to the other he owes respect and considera¬ 
tion. 

Can he therefore find as a judicial fact, even infercntially (the protocol not 
authorizing it in express terms), that one is civilized, orderly and subject 
only to the rules of international law, while the other is revolutionary, nerve¬ 
less, and of ill report among nations, and moving on a lower international 
plane? 

It is his deliberate opinion that as between two nations through whose joint 
action he e.xercises his functions he can indulge in no presumption which 
could be regarded as lowering to either. He is bound to assume equality of 
position and equality of right. 

The umpire is the more confirmed in this opinion because of the fact that 
at the time of the happening of many of the offenses committed by revolution¬ 
ists upon which claims against Mexico before the several commissions were 
founded, Mexico was experiencing internal disorders and revolutions certainly 
not less marked than those from which Venezuela had sulTcrcd within the 
past five years. Nevertheless Mexico was not charged with responsibility. 

While the umpire considers the rule of action above indicated as that 
which must control him, he does not ignore the fact that the existence of the 
protocol implies that Venezuela may have failed in her duties in the light of 
international law in certain instances, and that as to such cases his powers as 
an umpire may be called into play. But in his mind there is a broad difference 
between indulgence in a general presumption of inferior status and the ac¬ 
ceptance of proof of wrongdoing in particular instances. 

The umpire therefore accepts the rule that if in any case of reclamation 
submitted to him it is alleged and proved that Venezuelan authorities failed 
to exercise due diligence to prevent damages from being inflicted by revolu¬ 
tionists, that country should be held responsible. In the present instance no 
such want of diligence is alleged and proved. 

It is suggested that a decision holding Venezuela not responsible for the 
acts of revolutionists would tend to encourage them to seize the property of 
foreigners. This appeal is of a political character and does not address itself 
to the umpire. 

It is further urged that absolute equity should control the decisions of the 
Commission and that equitably sufferers from the acts of revolutionists should 
be recompensed. But this subject may be viewed from two standpoints. It is as 
inequitable to charge a government for wrongs it never committed as it would 
be to deny rights to a claimant for a technical reason. 

In the view of the umpire, the true interpretation of the protocol requires 
the present tribunal, disregarding technicalities to apply equitably to the vari¬ 
ous cases submitted the well-established principles of justice, not permitting 
sympathy for suffering to bring about a disregard for law. . . . 

Governed by what he regards as the clear teachings of international law, the 
umpire will sign a judgment dismissing the case. 
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Editor’s Note: Resporisihility for Revolutionary Damage, Upon the basis 
of the Replies of Governments and international jurisprudence, the Prepara¬ 
tory Committee for the Hague Codification Conference of 1930, formulated 
Basis of Discussion No. 21 on responsibility for damage caused in suppressing 
disturbances as follows: 

A State is not responsible lor damage caused to the person or property of a for¬ 
eigner by its armed forces or authorities in the suppression of an insurrection, riot, 
or other disturbance. 

The State must, however: 

(1) Make good damage caused to foreigners by the requisitioning or occupa¬ 
tion of their property by its armed forces or authorities; 

(2) Make good damage caused to foreigners by destruction of property by its 
armed forces or authorities, or by their orders, unless such destruction is the direct 
consequence of combatant acts; 

(3) Make good damage caused to foreigners by acts of its armed forces or 
authorities where such acts manifestly went beyond the requirements of the situa¬ 
tion or where its armed forces or authorities behaved in a manner manifestly in¬ 
compatible with the rules gcntTally observed by civilized States: 

(4) Accord to foreigners to whom damage has been caused by its armed forces 
or authorities in the suppression of an insurrection, riot or other disturbance the 
same indemnities as it accords to its owm nationals in similar circumstances. 

Bases of Discussion, 1929. V. 3, pp. \i)A-\01. The Basis was not discussed 
by the Conference. Sec also Hackworth, V, 682 IT. 

Responsibility for Damage caused by Unsuccessful Revolutionists or In¬ 
surgents. Theories by which certain European publicists sought to justify 
State responsibility for acts of unsuccessful insurgents (sec Annuaire de I'ln- 
stitut de Droit International Vols. 17, 18, 20) have now been abandoned, 
writes Borchard, op, cit., 229. Prevailing practice and doctrine, '‘supported 
by the overwhelming weight of authority, on the part of writers, of arbitral 
commissions, and of foreign offices,” is “that on principle the State is not 
responsible for the injuries sustained by aliens at the hands of insurgents in 
civil war unle.ss there is proven fault or a want of due diligence on the part of 
the authorities in preventing the injury or in suppressing the revolution.” See 
citations, id., 229-241; Haig Silvanie, Responsibility of States for Acts of 
Unsuccessful Insurgent Governments (1939), 135-219; Laulerpacht, Recog¬ 
nition in International Law, 247 flf., 256 IT.; Hyde, II, 979-984; Moore, Digest, 
VI, 949-991; Hackw'orth, V, 666-681; Ralston, op. cit., 345-357, and id.. 
Supplement, 177-181; Replies of Governments, Bases of Discussion, loc. cit. 
1929. V. 3, pp. 108-120 (these Bases not being discussed at the Hague 
Codification Conference) ; Dunn, Protection of Nationals, 159-163; Eagleton, 
op. cit., 138—156; Harvard Research, Responsibility of States, 193-196, which 
comments (p. 194): “Inasmuch as negligence on the part of the government 
in suppressing an insurrection against itself is improbable, the claimant should 
be deemed to have the burden of showing negligence; and claims commissions 
have so held ... In this respect, a distinction from mob violence cases has 
been noted, in that the burden of showing due diligence has in such cases been 
cast upon the defendant State.” 

For Mexican agreement to grant reparation ex gratia for certain injuries 
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caused to foreigners by unsuccessful revolutionists for which she denied inter¬ 
national responsibility in principle, see Feller, Mexican Claims Commissions, 
1923-1934, 63-69, 155-172; for decisions, sec Special Claims Commission, 
United States and Mexico, Opinions of C ommissioners . . . (G.P.O., Wash¬ 
ington, 1931). 

Responsibility for Acts of Successful Revolutionists. In the event of a suc¬ 
cessful revolution, writes Borchard, op. cit., 241, the "government created 
through its efforts is liable for the acts of the revolutionists as well as for those 
of the titular government it has replaced/’ Cf. Bolivar Railway C o. C ase (Great 
Britain v. Venezuela), Ralston's Report, 388, 394, where Umpire Pliimley said 
in part: "The nation is responsible for the obligations of a successful revolu¬ 
tion from the beginning, because, in theory, it represented ah initio a changing 
national will, crystallizing in the finally successful result." Claims based upon 
services by the railway to the ultimately successful revolutionists and to the 
titular government they replaced were therefore allowed against the successful 
revolutionary government. In the same case the Umpire disallowed claims 
against that government based upon services by the railway to unsuccessful 
revolutionists. 

Sec citations in Borchard, op. cit., 241 IT.; Hyde, II, 987-988; Moore, Digest, 
VI, 991 If.; Hackworth, V, 681 ff.; Harvard Research, loc. cit., 195; Basis of 
Discussion No. 22 (c), Bases of Discussion, loc. cit., 116-118. 


IX. PUBLIC NATURE OF INTERNATIONAL CLAIMS 

Editor's Non-: The Public Nature of International Claims. The Permanent 
Court of International Justice has in several opinions clearly adopted the 
orthodox theory that the espousal of a private claim by the State of the in¬ 
jured national converts the claim into a public claim of the State under inter¬ 
national law. In the Mavromrnatis Case the Court said in part: 

A dispute is a disagreement on a point of law or fad, a conflict of legal views 
or of interests between two persons. Fhe present suit between Great Britain and 
Greece certainly possesses these characteristics. The latter Power is asserting its 
own rights by claiming from His Britannic Majesty’s Government an indemnity 
on the ground that M. Mavromrnatis, one of its subjects, has been treated by the 
Palestine or British authorities in a manner incompatible with certain international 
obligations which they were bound to observe. 

In the case of the Mavromrnatis concessions it is true that the dispute was at 
first between a private person and a State—i. e., between M. Mavromrnatis and 
Great Britain. Subsequently, the Greek Government took up the case. The dispute 
then entered upon a new phase; it entered the domain of international law, and 
became a dispute between two States. Henceforward therefore it is a dispute which 
may or may not fall under the jurisdiction of the Permanent Court of International 
Justice. 

Article 26 of the Mandate, in giving jurisdiction to the Permanent Court of In¬ 
ternational Justice, does not, in fact, merely lay down that there must be a dispute 
which requires to be .settled. It goes on to say that the dispute must be between the 
Mandatory and another Member of the League of Nations. This is undoubtedly 
the case in the present suit, since the claimant State Greece, like Great Britain, has 
from the outset belonged to the League of Nations. It is an elementary principle 
of international law that a State is entitled to protect its subjects, when injured by 
acts contrary to international law committed by another State, from whom they 
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have been unable to obtain satisfaction through the ordinary channels. By taking 
up the case of one of its subjects and by resorting to diplomatic action or interna¬ 
tional judicial proceedings on his behalf, a State is in reality asserting its own rights 
—its right to ensure, in the person of its subjects, respect for the rules of interna¬ 
tional law. 

The question, therefore, whether the present dispute originates in an injury to a 
private interest, which in point of fact is the case in many international disputes, 
is irrelevant from this standpoint. Once a State has taken up a case on behalf of 
one of its subjects before an international tribunal, in the eyes of the latter the State 
is sole claimant. The fact that Great Britain and Greece are the opposing Parties 
to the dispute arising out of the Mavrommatis concessions is sufficient to make it 
a dispute between two States within the meaning of Article 26 of the Palestine 
Mandate. 

P.C./.y., Ser. A, No. 2 (1924), 11-12. See also Factory at Chorzow Case 
(Merits, 1928, id,, Ser. A, No. 17, pp. 25-29; Case of the Serbian Loans 
(1929), above, pp. 656 ff.; Panevezys-Salduiiskis Railway Case (1939), be¬ 
low, p. 725. 

Compare the opinion of the International Court of Justice in the Reparation 
for Injuries Suffered in the Service of the United Nations Advisory Opinion 
(1949), I,C,J, Reports, 1949, pp. 174, 177: 

Competence to bring an international claim is, for those possessing it, the ca¬ 
pacity to resort to the customary methods recognized by international law for the 
establishment, the presentation and the settlement of claims. . . . This capacity 
certainly belongs to the State; a State can bring an international claim against 
another State. Such a claim takes the form of a claim between two political 
entities, equal in law, similar in form, and both the direct subjects of international 
law, . . . 

In Administrative Decision No, II of the German-American Mixed Claims 
Commission, Umpire Parker observed: 

Though conducted in behalf of their respective citizens, governments arc the 
real parties to international arbitrations. ... If in the decisions, opinions, and 
proceedings of the Commission American nationals are referred to as claimants it 
will be understood that this is for the purpose of convenient designation and that 
the Government of the United States is the actual claimant. 

United States-Germany, Mixed Claims Commission established under the 
agreement of August 10, 1922, Consolidated Edition of Decisions, 1925, p. 8. 
Compare the opinion of Judge Parker in Administrative Decision No, V, be¬ 
low, p. 121 \ Memorial of the British Government in the Finnish Ships Arbitra¬ 
tion (quoted in 1936 B,Y,I,L,, 22 ff.); Opinion of Bagge, Arbitrator, in Fin¬ 
nish Ships Arbitration, above, p. 620; Opinion of Huber in British Claims in 
the Spanish Zone of Morocco, above, p. 601; Hackworth, V, 486 ff.; E. M. 
Borchard "The Protection of Citizens Abroad and Change of Original National¬ 
ity,” 43 Yale L,J, (1933-34), 359, 364-371; Ralston, Law and Procedure of 
International Tribunals, 236 ff.; Whiteman, Damages in International Law, 
I, 80-94, 275-284; Schwarzenberger, I (2d ed.), 71-72. 

The unlimited control of the State over claims of its nationals against a 
foreign government is summarized by Borchard, Diplomatic Protection, 366, 
as follows: “The government is the sole judge of what claims it will enforce, 
and of the manner, time, means and extent of enforcement. It may refuse to 
present a claim at all. After espousal of a claim, the government may abandon 
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it, submit it to arbitration or make any other disposition thereof which it deems 
expedient in the public interest, e. g., the government may compromise it, or 
release it, without compensation or for a consideration of benefit to the gen¬ 
eral public.” Sec numerous illustrative cases cited, id., 356-398; Moore, Digest, 
VI, 615 ff., 1012 ff.; Hackworth, V, 709-718, 763-801; Hyde, II, 890f[.; 
Whiteman, op. cit., Ill, 2046 fl. See also Z. &. F. Assets Realization Co. et al. 
V. Hull, Secretary of State, et al., (1940) 114 F. 2d 464; aff., (1941) 311 
U.S. 470, Annual Di[^est, 1941-42, Case No. 134; Gschwind v. Swiss Confed- 
eration (Switzerland, Oct. 14, 1932), Annual Digest, 1931-32, Case No. 
120. In some instances funds awarded by an arbitral tribunal have been re¬ 
turned by a government upon subsequent discovery of fraud. Cf. the refund 
of Weil and La Abra Silver Mining Co. awards by the United Slates to Mexico, 
Moore, Digest, VII, 63-68; V.S. v. La Ahra Silver Mining Co., (1894) 29 
Ct. Cl. 432; (1897) 32 Ct. Cl. 462; (1899) 175 U.S. 423; Frelinghuysen v. 
Key, (1884) 1 10 U.S. 63. 

Quaere, whether a State, in espousing a private claim which one of its 
nationals has agreed not to assert against a foreign government, is thereby 
restricted in presenting its national public claim for the same act. The ques¬ 
tion was decided—improperly, in the opinion of the Editor—by the Anglo- 
American claims tribunal in the case of The Tattler. The agreement by the 
owners not to assert a claim is analogous to a Calvo Clause signed after the 
act, and should not be regarded as affecting, in the domain of international 
law, the public claim of the State for an alleged international wrong. In the 
Mavronimatis Case the Permanent Court of International Justice, although not 
passing on the specific issue raised by the Tattler Case, nevertheless said {loc. 
cit., p. 13): ‘it is true that the State does not substitute itself for its subject; 
it is asserting its own rights and, consequently, factors foreign to the previous 
discussions between the individual and the competent authorities may enter into 
the diplomatic negotiations.” 


United States (The Tattler Claim) v. Great Britain 
United States-Great Britain, Claims Arbitration, 1926 
Nielsen's Report, 490 

[The Tribunal: Fromageot, Anderson, Fitzpatrick.] This is a claim for 
$2,028.88 with interest, on account of a seizure of the said schooner Tattler 
on April 10, 1905, and its detention for six days, i. e., from April 10 to April 
16, 1905, by the Canadian Authorities in Liverpool, Nova Scotia, on a charge 
of an alleged contravention of the first article of the treaty concluded at Lon¬ 
don on October 10, 1818, between Great Britain and the United States, and 
of section 3, paragraph 3 of Chapter 94 of the Revised Statutes of Canada, 
1886, entitled: “An Act respecting fishing by foreign vessels.” 

The record shows that by an agreement made at Liverpool, Nova Scotia, 
April 15, 1905, the owners entered into the following undertaking: 
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In consideration of the release of the American schooner Tattler of Gloucester, 
Mass., now under detention at the port of Liverpool, Nova Scotia (on payment of 
the fine of five hundred dollars, demanded by the Honourable Minister of Marine 
and Fisheries of Canada, or by the Collector of Customs at said port), we hereby 
guarantee His Majesty Ring Edward the Seventh, his successors and assigns, repre¬ 
sented in this behalf by the said Minister, and all whom it doth or may concern, 
against any and all claims made or to be made on account of or in respect to such 
detention or for deterioration or otherwise in respect to said vessel or her tackle or 
apparel, outfits, supplies or voyage, hereby w'aiving all such claims and right of libel 
or otherwise before any court or Tribunal in respect to said detention or to such 
or any of such claims or for loss or damage in the premises. 

It has been observed by the United Stales Government that on the same 
day, the owners notified the Canadian Authorities that the payment of the 
said sum of $500 was made under protest. 

But neither this protest nor the receipt given by the Canadian Authorities 
for the $500 contains any reservation to, or protest against, the Guarantee 
given against “any and all claims made or to be made on account of or in 
respect to such detention.” It does not appear, therefore, that the waiver in 
the undertaking of any claim or right “before any court or tribunal” was sub¬ 
ject to any condition available before this tribunal. 

It is proved by the documents that the consent of the British Government 
to the release of the vessel was given on two conditions, first, on payment of 
$500, and, second, on the owners undertaking to waive any right or claim 
before any court, and the protest against the payment does not extend and can 
not in any w'ay be held by implication to extend to this waiver. 

This protest appears to have been a precautionary measure in case the 
Canadian Authorities should have been disposed to reduce the sum. Any 
protest or reserve as to the waiver of the right to damages would have been 
plainly inconsistent with the undertaking itself and would have rendered it 
nugatory if it had been accepted by the other parly. 

On the other hand, it has been objected that the renunciation of and guaran¬ 
tee against any claims arc not binding upon the Government of the United 
States, which presents the claim. 

But in this case the only right the United States Government is supporting 
is that of its national, and consequently in presenting this claim before this 
Tribunal, it can rely on no legal ground other than those which would have 
been open to its national. 

For these reasons, this Tribunal decides that the claim relating to the 
seizure and detention of the American schooner Tattler on and between April 
10 and April 16, 1905, must be dismissed. . . . 
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X. NATIONALITY OF CLAIMS 

Pancvezys-Saldutiskis Railway Case 

Estonia v. Lithuania, Permanent Court of 
International Jus i k e, 1939 

P . C . I . J ., Series A/B, No. 76 

[En.: The Estonian Government espoused a claim of an Estonian railway com¬ 
pany for compensation from the Lithuanian Government for alleged illegal sei¬ 
zure by the Lithuanian Government of that portion of the railway traversing 
Lithuanian territory. Alleged “preliminary’’ objections by Lithuania were 
joined to the merits by the Court and, after oral hearings, the Court gave judg¬ 
ment on February 28, 1939. For the Court’s opinion on the objection regarding 
the non-exhaustion of local remedies, see above, p. 630.] 

[By Tni; CoLiRi.) . . . The Lithuanian objections are based on the non-ob¬ 
servance by the Estonian Government: (1) of the rule of international law that a 
claim must be national not only at the time of its presentation but also at the 
time of the injury; and (2) of the rule requiring the exhaustion of the remedies 
afforded by municipal law. 

In the opinion of the Court, the rule of international law on which the first 
Lithuanian objection is based is that in taking up the case of one of its nationals, 
by resorting to diplomatic action or international judicial proceedings on his 
behalf, a State is in reality asserting its own right, the right to ensure in the 
person of its nationals respect for the rules of international law. This right is 
necessarily limited to intervention on behalf of its own nationals because, in 
the absence of a special agreement, it is the bond of nationality between the 
State and the individual which alone confers upon the State the right of diplo¬ 
matic protection, and it is as a part of the function of diplomatic protection 
that the right to take up a claim and to ensure respect for the rules of inter¬ 
national law must be envisaged. Where the injury was done to the national of 
some other State, no claim to which such injury may give rise falls within the 
scope of the diplomatic protection which a Slate is entitled to afford nor can 
it give rise to a claim which that State is entitled to espouse. 

The Estonian Agent both in the written pleadings and in the oral arguments 
has endeavoured to discredit this rule of international law, if not to deny 
its existence. He cited a certain number of precedents but when these precedents 
are examined it will be seen that they are cases where the government con¬ 
cerned had agreed to waive the strict application of the rule, cases where 
the two governments had agreed to establish an international tribunal with 
jurisdiction to adjudicate on claims even if this condition as to nationality were 
not fulfilled. In the present case no grounds exist for holding that the Parties in¬ 
tended to exclude the application of the rule. The Lithuanian Agent is there¬ 
fore right in maintaining that Estonia must prove that at the time when the 
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injury occurred which is alleged to involve the international responsibility 
of Lithuania the company suffering the injury possessed Estonian nationality. 

Though it is true that an objection disputing the national character of a 
claim is in principle of a preliminary character, this is not so in the actual case 
before the Court. This is because the grounds on which Lithuania disputes 
Estonia’s right to take up the case on behalf of the Company, v/z. that the claim 
lacks national character, cannot be separated from those on which Lithuania 
disputes the Company's alleged right to the ownership of the Panevezys- 
Saldutiskis railway. 

The question whether the Esimene Company is to be regarded as the owner 
or concessionnaire of the Panevczys-Saldutiskis railway undoubtedly forms 
part of the merits of the dispute. The ground on which the company claims 
the railway is that it is the same as, or the successor to, the Russian company. 
The issue as to whether or not it is so involves a decision with regard to the 
effect of the events and the legislation in Russia at the time of the Bolshevist 
revolution, for it has been argued that the events and the legislation in Russia 
put an end to the company's existence and left the devolution of its property 
outside Russia to be governed by the law of the country in which the property 
was situated. This question, however, closely alTects also the question whether 
or not there was in existence at the time of the Lithuanian acts giving rise to 
the present claim an Estonian national whose cause the Estonian Government 
was entitled to espouse. 

Similarly it would be necessary for the Court in dealing with the merits 
of the Estonian claim to adjudicate on the interpretation of the Treaty of 
Tartu, for it has been argued that the effect of that Treaty was to preserve the 
existence of the Russian company and convert it automatically into an Es¬ 
tonian company. Here again this same question has an intimate bearing on 
the nationality issue raised by the first Lithuanian objection. If for the purpose 
of deciding the Lithuanian objection the Court were to give a decision on the 
effect on Russian companies of the measures of the Soviet Government at the 
time of the Russian revolution, and as to the meaning and effects of the Treaty 
of Tartu, it would also have decided questions which form an important part 
of the merits of the dispute. 

For these reasons the Court cannot regard the first Lithuanian objection as 
one which in the particular circumstances of the case can be decided without 
passing on the merits. The Court therefore cannot admit the objection as a 
preliminary objection within the meaning of Article 62 of the Rules of 
Court. . . . 



NATIONALITY OF CLAIMS 


727 


Administrative Decision No. V 
United States-^Germany, Mixed Claims Commission, 1924 
Consolidated Edition of Decisions (1925), 145, 175 


[Opinions of National Commissioners omitted.] 

Parker, Umpire. No government-owned claims are dealt with in this opin¬ 
ion but only those put forward by the United States on behalf of private own¬ 
ers. It is in this sense that the term "‘claim” or “claims” is used, unless it other¬ 
wise appears from the context. 

The answer to the basic question presented by the Certificate of Disagree¬ 
ment of the Two National Commissioners calls for a definition of the juris¬ 
diction of this Commission as determined by the nationality of claims. But the 
rule invoked by the German Agent and the application sought to be made of 
it, when analyzed, strike deeper than a mere question of jurisdiction. The 
jurisdictional form of presentation but serves to obscure the real issue, which 
is. Shall the property rights which have vested under the Treaty of Berlin be 
preserved, or shall they be destroyed through a change in their nationality? It 
is in this latter aspect that the question assumes its true importance. 

It is contended by the German Agent that it is an established rule of inter¬ 
national law that no nation will assert a claim of a private nature against 
another nation unless such claim possesses the nationality of the nation assert¬ 
ing it continuously from its origin to the time of its presentation and even of 
its final adjudication by the authorized tribunal. This is but another way of 
saying that a change in the nationality of a right, through its voluntary or in¬ 
voluntary transfer, deprives it of the remedy of enforcement through diplo¬ 
matic intervention. He further contends that this rule must be read into and 
constitutes a part of the Treaty of Berlin, so that a right once vested in an 
American national under that Treaty will be destroyed, and Germany released 
from her obligation thereunder, upon the transfer of that right, by succession, 
assignment, or otherwise, to alien ownership. That the reasons underlying the 
Umpire’s decision on the points of difference certified by the National Com¬ 
missioners may be clearly understood, it is necessary to examine these con¬ 
tentions put forward by the German Agent to ascertain whether or not such 
an established rule of international practice as he invokes exists, and if it 
exists, its applicability, if any, to the Treaty of Berlin. 

Statements will be found in some decisions of international tribunals and 
in some treatises dealing with international law and international arbitral 
procedure supporting the contention of the German Agent with respect to the 
existence of the rule as stated. But it may well be doubted whether the alleged 
rule has received such universal recognition as to justify the broad statement 
that it is an established rule of international law. It is no doubt the general prac¬ 
tice of nations not to espouse a private claim against another nation unless in 
point of origin it possesses the nationality of the claimant nation. The rca- 
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son of the rule is that the nation is injured through injury to its national and 
it alone may demand reparation as no other nation is injured. As between 
nations the one inflicting the injury will ordinarily listen to the complaint only 
of the nation injured. A third nation is not injured through the assignment 
of the claim to one of its nationals or through the claimant becoming its 
national by naturalization. While naturalization transfers allegiance, it does 
not carry with it existing state obligations. Only the injured nation will be 
heard to assert a claim against another nation. Any other rule would open 
wide the door for abuses and might result in converting a strong nation into 
a claim agency in behalf of those who after siilTering injuries should assign 
their claims to its nationals or avail themselves of its naturalization laws for 
the purpose of procuring its espousal of their claims. 

But even this practice of nations may be changed by mutual agreement be¬ 
tween the two governments parties to a particular protocol creating a tribunal 
for the adjudication of claims and defining its jurisdiction. The National Com¬ 
missioners arc in agreement on this point. Such jurisdiction is purely a matter 
of agreement between the interested nations. It is not one of general concern 
to all members of the family of nations. It does not declare any international 
principle but is only a rule of practice, to be followed or not as may be stipu¬ 
lated between the interested nations. It pertains to the course and form of the 
procedure agreed upon between the two nations to enforce rights but not to 
the rights themselves. In other words, it pertains to the remedy, not to the 
rif^ht. It affects only the question of the jurisdiction of an international arbitral 
tribunal, which in turn is fixed and defined by the particular agreement creat¬ 
ing it. Where the meaning of such an agreement is obscure, custom and estab¬ 
lished practice may be looked to in arriving at the intention of the parties. But 
where the agreement creating the tribunal and defining its jurisdiction is clear 
it is not competent to look beyond the terms of the agreement in determining 
its jurisdiction. Such an agreement creating the forum to adjudicate claims 
and defining its jurisdiction in no wise affects the existing rights and obligations 
which are to be adjudicated by it. 

The general practice of nations not to espouse a private claim against an¬ 
other nation that does not in point of origin possess the nationality of the 
claimant nation has not always been followed. And that phase of the alleged 
rule invoked by the German Agent which requires the claim to possess con¬ 
tinuously the nationality of the nation asserting it, from its origin to the time 
of its presentation or even to the time of its final adjudication by the authorized 
tribunal, is by no means so clearly established as that which deals with its 
original nationality. Some tribunals have declined to follow it. Others, while 
following it, have challenged its soundness. The application in all of its parts of 
the rule invoked by the German Agent to a privately-owned claim in which 
the nationality has changed by voluntary or involuntary transfer since the right 
accrued would deprive the claimant of all remedy for its enforcement through 
diplomatic intervention. The practical effect would frequently be to deprive the 
owner of his property. As the rule in its application necessarily works injustice, 
it may well be doubled whether it has or should have a place among the estab¬ 
lished rules of international law. Those decisions which have adopted it as a 
whole have recognized it as a mere rule of practice. . . . 

But even if the rule invoked by the German Agent be conceded to exist as 
a rule of international practice, it remains to consider what, if any, applica- 
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tion it has to the questions presented by the certificate of disagreement of the 
National Commissioners. 

The Agreement of August 10, 1922, between the United States and Ger¬ 
many establishing this Commission clothes it with the jurisdiction and power 
of “determining the amount to be paid by Germany in satisfaction of Ger¬ 
many’s financial obligations under the Treaty” of Berlin.All claims put for¬ 
ward by the United Slates falling within the provisions of that Treaty, based 
on rights and obligations fixed and defined by that Treaty, are within the juris¬ 
diction of this Commission. The language of the Agreement defining that juris¬ 
diction is definite and clear. It is not admissible to look beyond that language 
for its meaning or to have resort to custom and practice to determine the ex¬ 
tent of that jurisdiction. A fundamental rule governing the interpretation of 
treaties and international conventions that “it is not permissible to interpret 
what has no need of interpretation” applies. If a claim is one for which Ger¬ 
many is liable under the Treaty, the jurisdiction of this Commission attaches. 
Therefore the basic question presented by the certificate of disagreement of 
the National Commissioners is. What are “Germany’s financial obligations 
under the Treaty” as that liability is determined by the nationality of claims 
pul forward by the United States? When that liability is determined the juris¬ 
dictional problem, which is purely incidental thereto, is solved. . . . 

The IVcaty speaks as of November 11, 1921, the date on which it became 
effective. Through it the United States acquired rights, American in origin, on 
behalf of its nationals—not those w-ho had been or those who might become 
its nationals, but those who were then its nationals—and Germany assumed 
corresponding obligations. These contractual obligations, which arc in no sense 
conditional or contingent, became absolute when, but not until, the Treaty 
became effective. They embrace all claims which were impressed with Ameri¬ 
can nationality both on the date when the loss, damage, or injury occurred 
and at the time the Treaty became effective and also possessed the other 
prerequisites to bring them within the Treaty provisions. By this agreement 
Germany is bound. The rights thus fixed constitute property the title whereof 
passes by succession, assignment, or other form of transfer. They were ex¬ 
pressly accorded by Germany to the United Stales and to its nationals. They 
may be asserted agaimst Germany by the United States and by no other nation, 
for they arc contract rights, American in their origin, arising under a Treaty to 
which Germany and the United States arc the only parties. The American 
nationals who acquired rif’hts under this Treaty are without a remedy to enforce 
them save through the United States. As a pari of the means of supplying that 
remedy this Commission was by Agreement created as the forum for deter¬ 
mining the amount of Germany's obligations under the Treaty. That Agree¬ 
ment neither added to nor subtracted from the rights or the obligations fixed 
by the Treaty but clothed this Commission with jurisdiction over all claims 
based on such rights and obligations. The Treaty docs not attempt to deal with 

See Agreement between the United States and Germany signed at Berlin August 
10, 1922, the preamble of which recites that: “The United States of America and 
Germany, being desirous of determining the amount to be paid by Germany in satisfac¬ 
tion of Germany's financial obligations under the Treaty concluded by the two Govern¬ 
ments on August 25, 1921, which secures to the United States and its nationals rights 
specified under a resolution of the Congress of the United States of July 2, 1921, including 
rights under the Treaty of Versailles, have resolved to submit the questions for decision to 
a mixed commission," etc. 
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rules of procedure or of practice or with the forum for determining or the 
remedy to be pursued in enforcing the rights and obligations arising thereunder. 
Into this Treaty, under and by virtue of which exist the rights of the United 
States and its nationals and the correlative obligations of Germany, the German 
Agent would read a rule which is at most a rule of practice affecting the remedy 
and the jurisdiction to adjudicate those rights. While admitting that the Com¬ 
mission has jurisdiction over all claims falling within the terms of the Treaty, 
he would so apply that rule as to take out of the Treaty and destroy substantive 
rights called into being by it. He contends that the transfer of American rights 
to alien ownership, by whatever means, subsequent to the Treaty becoming 
effective destroys those rights. So long as the right and the correlative obliga¬ 
tion of Germany exist under the Treaty of Berlin the jurisdiction of the Com¬ 
mission unquestionably attaches, but he would use the rule of practice, affect¬ 
ing merely the jurisdiction, to strike down the right, that there may be nothing 
left over which to exercise jurisdiction. The Umpire has no hesitancy in holding 
that there is no warrant for reading into this Treaty the rule of practice in¬ 
voked and so applying it as to destroy substantive rights which have vested 
thereunder. 

Claims to fall within the Treaty must have possessed the status of American 
nationality both in origin and at the time the Treaty became effective. Claims 
possessing such status on both those dates are under the contract American 
claims and the contract right of the United States to demand their payment 
inheres in them. Upon Germany’s contract obligations attaching they become, 
so far as Germany is concerned, indelibly impressed with American nationality. 
A subsequent change in their nationality, through succession, assignment, or 
otherwise, can not operate to discharge those obligations. The rule invoked, 
if applicable, would make the continued existence of a right which had vested 
under the Treaty dependent upon such uncertain factors as the life, death, 
or marriage or the business success or failure of the private owner of the 
claim, any one of which factors might result in its devolution in whole or in 
part to alien private ownership pending the setting up by the two nations 
parties to the Treaty of machinery to adjudicate the claims arising thereunder, 
or pending the time consumed in hearing them and in rendering judgment 
thereon, or pending the discharge by Germany of the awards made. Under 
the rule propounded and its proposed application, and notwithstanding the 
greatest diligence on the part of both Governments in finally disposing of all 
claims, unavoidable delays might well result in releasing Germany from ob¬ 
ligations which she has solemnly bound herself to pay. 

The United States in its di.scretion may decline to press a claim in favor of 
one who has voluntarily transferred his allegiance from it to another nation, 
or in favor of an alien who has acquired a claim by purchase. This, however, 
involves a question of political policy rather than the exercise of a legal right. 
The fact that under the Treaty the United States alone has a contract right 
to demand payment of Germany, and that American nationals may realize 
on their property in American claims through sale and assignment to aliens 
relying on the United States making such demand, may well influence its 
action. As already noted, it has in the past asserted and received payment for 
American claims which had passed into alien ownership. But certainly it does 
not lie with Germany to challenge the right of the United States to assert a 
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claim which Germany has contracted to pay, and which under the Treaty 
may be asserted by the United States and by no other nation. 

The Umpire decides that the devolution of claims from American nationals 
to aliens subsequent to the coming into effect of the Treaty on November 11, 
1921, can not affect (1) the contract obligation of Germany to pay them; 

(2) the right of the United States at its election to demand their payment; or 

(3) the jurisdiction of this Commission to determine the amount of the obli¬ 
gation. 

It follows that with respect to all private claims asserted by the United 
States this Commission has the power, and it is its duty, to determine their 
ownership (1) on the date when the loss, damage, or injury occurred and (2) 
on November 11, 1921, when the Treaty of Berlin became effective. If it finds 
that such claims, or a fixed and definite interest therein, asserted by the United 
States before this Commission were impressed with American nationality on 
both of these dates, then so far as concerns the nationality of such claims, or 
the fixed and definite American interest therein, they fall within the terms of 
the Treaty of Berlin and this Commission’s jurisdiction attaches. It need not 
concern itself with any subsequent devolution of interest cither voluntary or 
involuntary. These are matters to be dealt with by the United States in mak¬ 
ing distribution of such amounts as may be paid by Germany in pursuance of 
this Commission’s awards. . . . 

The decision already announced on the questions certified renders un¬ 
necessary any expression of opinion by the Umpire on the points of difference 
between the National Commissioners with respect to what constitutes an 
“espousal” by a nation of the existing rights and claims of its nationals and 
the effect of such an “espousal.” But it may be profitable briefly to refer to one 
further point of difference as reflected by the opinions of the National Com¬ 
missioners, to guard against a possible misunderstanding in the future presen¬ 
tation of claims. 

The American Commissioner, after announcing the sound rule that “the 
right to present a claim internationally is the exclusive right of the Govern¬ 
ment,” adds inter alia: “When the Government espouses a claim all private 
interests therein are merged in the public claim, so far as the foreign Govern¬ 
ment is concerned,” and “it acquires internationally the same status as a 
claim by the nation for an injury to itself”; “the United States makes the claim 
its own. ... In prosecuting the claim it . . . is not accountable to him [the 
claimant] for the proceeds of the claim, except as may be directed by Act of 
Congress of the United States; “the United States alone, and in its own rif^ht, 
to the exclusion of the private claimants, is entitled to demand compensation 
from Germany for these claims.” “Since the ratification of the Treaty of 
Berlin, therefore, all private interests in these claims have disappeared from an 
international point of view.” 

The German Commissioner denies that the espousal of a claim by the 
United States makes it government-owned and that thenceforward no inquiry 
can be made with respect to its private ownership. 

Ordinarily a nation will not espouse a claim on behalf of its national against 
another nation unless requested so to do by such national. When on such re¬ 
quest a claim is espoused, the nation’s absolute right to control it is necessarily 
exclusive. In exercising such control it is governed not only by the interest of 
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the particular claimant but by the larger interests of the whole people of the 
nation and must exercise an untrammeled discretion in determining when 
and how the claim will be presented and pressed, or withdrawn or com¬ 
promised, and the private owner will be bound by the action taken. Even if 
payment is made to the espousing nation in pursuance of an award, it has 
complete control over the fund so paid to and held by it and may, to prevent 
fraud, correct a mistake, or protect the national honor, at its election return 
the fund to the nation paying it or otherwise dispose of it. But where a de¬ 
mand is made on behalf of a designated national, and an award and payment 
is made on that specific demand, the fund so paid is not a national fund in 
the sense that the title vests in the nation receiving it entirely free from any 
obligation to account to the private claimant, on whose behalf the claim was 
asserted and paid and who is the real owner thereof. Broad and misleading 
statements susceptible of this construction arc found in cases where lump¬ 
sum awards and payments have been made to the demanding nation covering 
numerous claims put forward by it and where the tribunal making the award 
did not undertake to adjudicate each claim or to allocate any specified amount 
to any designated claim. It is not believed that any case can be cited in which 
an award has been made by an international tribunal in favor of the demand¬ 
ing nation on behalf of its designated national in which the nation receiving 
payment of such award has, in the absence of fraud or mistake, hesitated to 
account to the national designated, or those claiming under him, for the full 
amount of the award received. So far as the United States is concerned it 
would seem that the Congress has treated funds paid the nation in satisfaction 
of specific claims as held “in trust for citizens of the United States or others." 

The Umpire agrees with the American Commissioner that the control of 
the United States over claims espoused by it before this Commission is com¬ 
plete. But the generally accepted theory formulated by Vattel, which makes 
the injury to the national an injury to the nation and internationally therefore 
the claim a national claim which may and should be espoused by the nation 
injured, must not be permitted to obscure the realities or blind us to the fact 
that the ultimate object of asserting the claim is to provide reparation for the 
private claimant, who.se rights have at every step been zealously safeguarded 
by the United States and who under the Treaty of Berlin is entitled through 
his Government to receive compensation. Both that Treaty and the Agree¬ 
ment constituting this Commission clearly distinguish throughout between gov¬ 
ernment-owned claims and privately-owned claims. . . . 

From the foregoing and from the points of agreement as expressed in the 
opinions of the National Commissioners, the Umpire deduces the following 
rules with respect to Germany’s obligations and the jurisdiction of this Com¬ 
mission as determined by the nationality of claims: 

I. The term “American national" means a person wheresoever domiciled 
owing permanent allegiance to the United States of America, and embraces 
not only citizens of the United States but Indians and members of other 
aboriginal tribes or native peoples of the United States and of its territories 
and possessions. 

JI. Such claims, or a fixed and definite interest therein, as are asserted by 
the United States before this Commission and which were impressed with 
American nationality both (a) on the date when the loss, damage, or injury 
occurred and (b) on November 11, 1921, when the Treaty of Berlin became 
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effective, are, so far as concerns the nationality of such claims or the fixed 
and definite American interest therein, within the terms of the Treaty of 
Berlin and within the jurisdiction of this Commission. 

III. In any case where a fixed and definite interest less than the whole 
amount of the loss or damage complained of is so impressed with American 
nationality as to fall within the terms of the Treaty of Berlin and this Com¬ 
mission's jurisdiction as defined in the preceding paragraph, all the facts with 
respect to the nationality of each interest in the claim will be fully developed 
by the Agents and called to the attention of the Commission when that case is 
presented for decision on its merits. 

IV. It is competent for Germany or for this Commission to develop or 
cause to be developed all facts relating to the nationality at any time of the 
private interest in any claim, should it be made to appear that such evidence 
is material to an issue made with respect to Germany’s obligations and the 
jurisdiction of this Commission as determined by the true nationality of the 
claim in its origin, or on November 11, 1921; or material to any other issue 
presented to the Commission in the exercise of its jurisdiction. 

This decision, in so far as applicable, will control the preparation, presenta¬ 
tion, and decision of all claims submitted to the Commission falling within 
its scope. Whenever either Agent is of the opinion that the peculiar facts of 
any case take it out of the rules here announced, such facts, with the differ¬ 
entiation believed to exist, will be called to the attention of the Commission 
in the presentation of that case. 


Editor's Noti-: Nationality of Claims. Basis of Discussion No. 28 of the 
Preparatory Committee for the 1930 Hague Codification Conference reads 
as follows: 

A State may not claim a pecuniary indemnity in respect of damage suffered by 
a private person in the territory of a foreign State unless the injured person was its 
national at the moment when the damage was caused and retains its nationality 
until the claim is decided. 

Persons to whom the complainant State is entitled to afford diplomatic protec¬ 
tion arc for the present purpose assimilated to nationals. 

In the event of the death of the injured person, a claim for a pecuniary indem¬ 
nity already made by the State whose national he was can only be maintained for 
the benefit of those of his heirs who are nationals of that State and to the extent to 
which they are interested. 

Bases of Discussion, 1929. V. 3, p. 145, with Replies of Governments, id., 
140-145. Although this principle was not discussed by the Conference, it was 
characterized by the Preparatory Committee as being based on international 
jurisprudence and the opinion of the majority of the Replies of Governments. 

In its reply to the League of Nations questionnaire, the Department of 
State observed: 

. . . the Government of the United States, as a rule, declines to support claims 
that have not belonged to claimants , . . from the date the claim arose to the date 
of its settlement. Consequently, claims of foreigners who, after the claims accrued, 
became Americans or became entitled to American protection, or claims of Ameri¬ 
cans or persons entitled to American protection who, after the claims accrued as¬ 
sumed foreign nationality or protection and lost their American nationality or right 
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to American protection, or claims which Americans or persons entitled to Ameri¬ 
can protection have received from aliens by assignment, purchase, succession, or 
otherwise, or vice versa, cannot be espoused by the United States. Section 6 of 
Department of State Claims Circular, May 15, 1919 . . . 

Whether the claim must retain its national character until it is brought before 
the arbitral tribunal or until judgment is given by the tribunal are questions not 
uniformly decided the same way. Arbitral tribunals have been guided in such 
cases largely by the terms of the arbitral agreement or the treaty creating the tri¬ 
bunal. . . . 

League Doc. 1929. V, 10, pp. 23-24. See also Sir Cecil J. B. Hurst, “National¬ 
ity of Claims,” 1926 163-182. The conclusions of Sir Cecil— 

stipulating in part that “the person who sufTcred the injury out of which the 
claim arose must have possessed the nationality of the claimant State and 
not have possessed the nationality of the respondent Stale at the time of the 
occurrence, ... at the time when the claim is submitted to the commission and 
continually up to the date of the award”—were adopted verbatim by the 
British Government in their reply to the League questionnaire. Bases of Dis¬ 
cussion, 1929. V. 3, p. 143. 

Judge Parker, in Administrative Decision No. V, above, was of the opinion 
that the Gcrman-American Mixed Claims Commission could lake jurisdiction 
over any claims which possessed American nationality both when the injury 
occurred and at the time the Treaty of Berlin came into force (November 
11, 1921), whether or not the nationality of a claim was subsequently changed 
before the date of presentation or the date of the award. This unusual ruling 
was based by Judge Parker upon a special—and perhaps questionable—inter¬ 
pretation of the arbitral agreement. C/. comment by Borchard in 19 ^ ././.L. 
(1925), 138-140. With rare exceptions based upon the particular language 
of the arbitral agreement, claims tribunals apply the rule that a claim must 
be continuously national, /. e., (in the language of Borchard, op, cit., 664), 
“owned, legally and beneficially, by a citizen,” from the dale of injury to the 
date of presentation to the international court. See citations in Borchard, “The 
Protection of Citizens Abroad and Change of Original Nationality,” 43 Yale 
L.J, (1934), 359, 373 ff., 377 ff.; Hackworth, V, 802-851; Hyde, II, 893- 
908; Whiteman, op, cit,, I, 94-133; Ralston, op, cit,, 160 ff., and Supplement, 
76 ff.; Feller, op, cit,, 83 ff. (an excellent brief analysis); Harvard Research, 
Responsibility of States, 198-202. 

In its Advisory Opinion of April 11, 1949, on Reparation for Infuries Suf¬ 
fered in the Service of the United Nations, the International Court of Justice 
observed that “the traditional rule that diplomatic protection is exercised by 
the national State . . . rests on two bases. The first is that the defendant 
State has broken an obligation towards the national State in respect of its 
nationals. The second is that only the party to whom an international obliga¬ 
tion is due can bring a claim in respect of its breach.” Upon the ground that 
if the United Nations Organization brings “a claim for damage suffered by its 
agent,” it “does so by invoking the breach of an obligation towards itself,” the 
Court was of the opinion that “the rule of the nationality of claims affords 
no reason against recognizing that” the United Nations Organization havS the 
right to bring a claim against a government with a view to obtaining reparation 
due in respect of damage caused to an agent of the United Nations or to per¬ 
sons entitled through him. l.CJ. Reports, 1949, 181-182. 
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The rule requiring the continuity of the nationality of a claim from the date 
of origin of the injury to (at least) the date of presentation was scarcely 
challenged until recently. At the Cambridge (1931) and Oslo (1932) sessions 
of the Insiitut de Droit International the Politis~dc Lapradelle group, however, 
opposed the draft resolution in which Professor Edwin M. Borchard, Rap¬ 
porteur, had included this time-honored rule of arbitral tribunals. The ob¬ 
jectors regarded the legal theory that a State is injured in the injury to its 
national as outmoded, since it underemphasized the “fact” that States pre¬ 
sented international claims as attorneys for their nationals, whose interest was 
primary. The objectors, therefore, urged that, to protect the individual, States 
be permitted to present claims of individuals who had acquired that State’s 
nationality subsequent to the origin of the claim. They embodied their theses 
in a hastily drafted document which they attempted to substitute for the care¬ 
fully prepared draft of the Rapporteur, The Institut indulged itself by voting 
against the time-honored rule of international law but adjourned without 
further ado. See Annuaire de Vlnstitut de Droit International, 1932, 479- 
529, and id., 1931, II, 201-212. For the scholarly “Report of Professor 
Borchard on Diplomatic Protection,” cf, id., 1931, I, 256-491; cj. also id., 
1932, 235-282. For Profes.sor Borchard's comments on the Institut discus¬ 
sions and some constructive suggestions, see his article, “The Protection of 
Citizens Abroad and Change of Original Nationality,” 43 Yale L.J. (1934), 
359-392. 

Cases in which the nationality of heirs and beneficiaries of a claim differs 
from the nationality of the injured person can be settled by an application of 
the same principles. In the famous Stevenson Claim before the British- 
Venezuelan Commission of 1903 (Ralston’s Report, 438-455) counsel for 
Great Britain pushed to the extreme the theory that the State is injured in the 
injury to its national, by contending that Great Britain might present against 
Venezuela a claim on behalf of eleven Venezuelan nationals and two British 
subjects, the wife and children of Stevenson. The claim had arisen during the 
lifetime of Stevenson and the beneficial interest therein had passed to the 
above-mentioned heirs. Counsel for Great Britain argued that the claim arising 
from the injury to Stevenson remained British in nationality whatever might 
be the nationality of the heirs and beneficiaries of the claim. The Umpire, with 
elaborate citation of authority, rejected the British contentions on the ground 
that the beneficial interest in a claim must be continuously national from 
origin to presentation. An award was therefore made only on behalf of the 
two children possessing British nationality, the claims of the eleven Venezuelan 
nationals being disallowed. 

That the rule of the Stevenson Case is generally accepted is evinced by the 
last paragraph of Basis of Discussion No. 28, above. See Barstow, Gleadell, 
and Eschauzier cases cited in Hackworth, V, 805. Cf. Harvard Research, op. 
cit., I, 112 ff. 
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XI. NATURE AND MEASURE OF DAMAGES 

[See also United States (Janes Claim) v. United Mexican States, above, 

pp. 605, 609.1 

The Lusitania Cases 

United States-Germany, Mixed Claims Commission, 1923 

Consolidated Edition of Decisions (1925), 17 

Parker, Umpire. These cases grow out of the sinking of the British ocean liner 
Lusitania, which was torpedoed by a German submarine off the coast of Ire¬ 
land May 7. 1915, during the period of American neutrality. Of the 197 
American citizens aboard the Lusitania at that time, 69 were saved and 128 
lost. The circumstances of the sinking arc known to all the w'orld, and as liabil¬ 
ity for losses sustained by American nationals was assumed by the Govern¬ 
ment of Germany through its note of February 4, 1916, it would serve no useful 
purpose to rehearse them here. 

Applying the rules laid down in Administrative Decisions Nos. 1 and 2 
handed down this date, the Commission finds that Germany is financially 
obligated to pay to the United States all losses suffered by American nationals, 
stated in terms of dollars, where the claims therefor have continued in American 
ownership, which losses have resulted from death or from personal injury or 
from loss of, or damage to, property, sustained in the sinking of the Lusi¬ 
tania. 

This finding disposes of this group of claims, save that there remain to be 
considered (1) issues involving the nationality of each claimant affecting the 
Commission’s jurisdiction and (2) the measure of damages to be applied to the 
facts of each case. 

In this decision rules applicable to the measure of damages in death cases 
will be considered. In formulating such rules and determining the weight to 
be given to the decisions of courts and tribunals dealing with this subject, it is 
important to bear in mind the basis of recovery in death cases in the jurisdic¬ 
tions announcing such decisions. 

At common law there existed no cause of action for damages caused by the 
death of a human being. The right to maintain such actions has, however, been 
long conferred by statutes enacted by Great Britain and by all of the American 
States. The German Code expressly recognizes liability for the taking of life. 
These legislative enactments vary in their terms to such an extent that there 
can not be evolved from them and the decisions of the courts construing them 
any composite uniform rules governing this branch of the law. Such statutes and 
decisions as well as the other governing principles set out in this Commission’s 
Administrative Decision No. 2 will, however, be considered in determining the 
applicable rules governing the measuring of damages in death cases. 
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The statutes enacted in common-law jurisdictions conferring a cause of 
action in death cases where none before existed have frequently limited by 
restrictive terms the rules for measuring damages in such cases. The tendency, 
however, of both statutes and decisions is to give such elasticity to these re¬ 
strictive rules as to enable courts and juries in applying them to the facts of 
each particular case to award full and fair compensation for the injury sulTcred 
and the loss sustained. The statutes of several States of the American Union 
authorize juries to award such damages as are “fair and just” or “proportionate 
to the injury.” Under such statutes the decisions of the courts give to the juries 
much broader latitude in assessing damages than those of other States where the 
statutes expressly limit them to so-called “pecuniary injuries,” which is a term 
much misunderstood. 

In most of the jurisdictions where the civil law is administered and where 
the right of action for injuries resulting in death has long existed independent 
of any code or statute containing restrictions on rules for measuring damages, 
the courts have not been hampered in so formulating such rules and adapting 
them to the facts of each case as to give complete compensation for the loss 
sustained. 

It is a general rule of both the civil and the common law that every in¬ 
vasion of private right imports an injury and that for every such injury the 
law gives a remedy. Speaking generally, that remedy must be commensurate 
w'ith the injury received. It is variously expressed as “compensation," “repara¬ 
tion,” “indemnity,” “recompense,” and is measured by pecuniary standards, 
because, says Grotius, “money is the common measure of valuable things.” 

In death cases the right of action is for the loss sustained by the claimants, not 
by the estate. The basis of damages is, not the physical or mental sulTering of 
deceased or his loss or the loss to his estate, but the losses resulting to claimants 
from his death. The enquiry then is: What amount will compensate claimants 
for such losses? 

Bearing in mind that we arc not concerned with any problems involving 
the punishment of a wrongdoer but only with the naked question of fixing 
the amount which will compensate for the wrong done, our formula ex¬ 
pressed in general terms for reaching that end is: Estimate the amounts (a) 
which the decedent, had he not been killed, would probably have contributed 
to the claimant, add thereto (b) the pecuniary value to such claimant of the 
deceased's personal services in claimant’s care, education, or supervision, and 
also add (c) reasonable compensation for such mental suffering or shock, if 
any, caused by the violent severing of family ties, as claimant may actually 
have sustained by reason of such death. The sum of these estimates, reduced 
to its present cash value, will generally represent the loss sustained by claim¬ 
ant. 

In making such estimates there will be considered, among other factors, 
the following: 

(a) The age, sex, health, condition and station in life, occupation, habits of 
industry and sobriety, mental and physical capacity, frugality, earning ca¬ 
pacity and customary earnings of the deceased and the uses made of such 
earnings by him; 

(b) The probable duration of the life of deceased but for the fatal injury, 
in arriving at which standard life-expectancy tables and all other pertinent 
evidence offered will be considered; 
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(c) The reasonable probability that the earning capacity of deceased, had 
he lived, would either have increased or decreased; 

(d) The age, sex, health, condition and station in life, and probable life 
expectancy of each of the claimants; 

(e) The extent to which the deceased, had he lived, would have applied his 
income from his earnings or otherwise to his personal expenditures from which 
claimants would have derived no benefits; 

(f) In reducing to their present cash value contributions which would 
probably have been made from time to time to claimants by deceased, a 5% 
interest rate and standard present-value tables will be used; 

(g) Neither the physical pain nor the mental anguish which the deceased 
may have sulTered will be considered as elements of damage; 

(h) The amount of insurance on the life of the deceased collected by his 
estate or by the claimants will not be taken into account in computing the 
damages which claimants may be entitled to recover; 

(i) No exemplary, punitive, or vindictive damages can be assessed. 

The foregoing statement of the rules for measuring damages in death cases 
will be applied by the American Agent and the German Agent and their re¬ 
spective counsel in the preparation and submission of all such cases. The 
enumeration of factors to be taken into account in assessing damages will not 
be considered as exclusive of all others. When either party conceives that other 
factors should be considered, having a tendency either to increase or decrease 
the quantum of damages, such factors will be called to the attention of the 
Commission in the presentation of the particular case. 

Most of the elements entering into the rules here expressed for measuring 
damages, and the factors to be taken into account in applying them, are so 
obviously sound and firmly established by both the civil and common law 
authorities as to make further elaboration wholly unnecessary. As counsel for 
Germany, however, very earnestly contends that the mental suffering of a 
claimant does not constitute a recoverable clement of damage in death cases, 
and also contends that life insurance paid claimants on the happening of the 
death of deceased should be deducted in estimating the claimant’s loss, we will 
state the reasons why we are unable to adopt either of these contentions. The 
American counsel, with equal earnestness, contends that exemplary, punitive, 
and vindictive damages should be assessed against Germany for the use and 
benefit of each private claimant. For the reasons hereinafter set forth at length 
this contention is rejected. 

Menial Suffering .—The legal concept of damages is judicially ascertained 
compensation for wrong. The compensation must be adequate and balance as 
near as may be the injury suffered. In many tort cases, including those for 
personal injury and for death, it is manifestly impossible to compute mathe¬ 
matically or with any degree of accuracy or by the use of any precise formula 
the damages sustained, involving such inquiries as how long the deceased 
would probably have lived but for the fatal injury; the amount he would have 
earned, and of such earnings the amount he would have contributed to each 
member of his family; the pecuniary value of his supervision over the educa¬ 
tion and training of his children; the amount which will reasonably com¬ 
pensate an injured man for suffering excruciating and prolonged physical pain; 
and many other inquiries concerning elements universally recognized as con- 
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stituting recoverable damages. This, however, furnishes no reason why the 
wrongdoer should escape repairing his wrong or why he who has suffered 
should not receive reparation therefor measured by rules as nearly approximat¬ 
ing accuracy as human ingenuity can devise. To deny such reparation would 
be to deny the fundamental principle that there exists a remedy for the direct 
invasion of every right. 

Mental siilTering is a fact just as real as physical suffering, and susceptible 
of measurement by the same standards. The interdependency of the mind and 
the body, now universally recognized, may result in a mental shock produc¬ 
ing physical disorders. But quite apart from any such result, there can be 
no doubt of the reality of mental suffering, of sickness of mind as w'ell as 
sickness of body, and of its detrimental and injurious effect on the individual 
and on his capacity to produce. Why, then, should he be remediless for this 
injury? The courts of France under the provisions of the Code Napoleon have 
always held that mental suffering or prejudice morale is a proper element to 
be considered in actions brought for injuries resulting in death. A like rule 
obtains in several American States, including Louisiana, South Carolina, and 
Florida. The difificulty of measuring mental suffering or loss of mental capacity 
is conceded, but the law does not refuse to take notice of such injury on ac¬ 
count of the difficulty of ascertaining its degree. 

On careful analysis it will be found that decisions announcing a contrary 
rule by some of the American courts are measurably influenced by the re¬ 
strictions imposed by the language of the statutes creating the right of action 
for injuries resulting in death. As hereinafter pointed out, these very restric¬ 
tions have in some instances driven the courts to permit the juries to award 
as exemplary damages w'hat were in truth compensatory damages for mental 
suffering, rather than leave the plaintiff without a remedy for a real injury 
sustained. 

Mental suffering to form a basis of recovery must be real and actual, rather 
than purely sentimental and vague. 

Insurance, —Counsel for Germany insist that in arriving at claimants’ net 
loss there should be deducted from the present value of the contributions which 
the deceased would probably have made to claimants had he lived all pay¬ 
ments made to claimants under policies of insurance on the life of deceased. 
The contention is opposed to all American decisions and the more recent 
decisions of the English courts. The various reasons given for these decisions 
are, however, for the most part inconclusive and unsatisfactory. But it is 
believed that the contention here made by the counsel for Germany is based 
upon a misconception of the essential nature of life insurance and the relations 
of the beneficiaries thereto. 

Unlike marine and fire insurance, a life insurance contract is not one of 
indemnity, but a contract absolute in its terms for the payment of an amount 
certain on the happening of an event certain—death—at a time uncertain. The 
consideration for the claimants’ contract rights is the premiums paid. Those 
premiums are based upon the risk taken and are proportioned to the amount 
of the policy. The contract is in the nature of an investment made either by, 
or in behalf of, the beneficiaries. The claimants’ rights under the insurance 
contracts existed prior to the commission of the act complained of, and prior 
to the death of deceased. Under the terms of the contract these rights were 
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to be exercised by claimants upon the happening of a certain event. The mere 
fact that the act complained of hastened that event can not inure to Germany's 
benefit, as there was no uncertainty as to the happening of the event, but only as 
to the time of its happening. Sooner or later payment must be made under the 
insurance contract. Such payment of insurance, far from springing from Ger¬ 
many's act, is entirely foreign to it. If it be said that the acceleration of death 
secures to the claimants now what might otherwise have been paid to others 
had deceased survived claimants, and that therefore claimants may possibly 
have benefited through Germany's act, the answer is that the law will not for 
the benefit of the wrongdoer enter the domain of speculation and consider the 
probability of probabilities in order to offset an absolute and certain contract 
right against the uncertain damages flowing from a wrong. 

Use of Life-Expcctancy and Present-Vaiue Tables .—Ordinarily the facts to 
which must be applied the rules of law in measuring damages in death cases 
lie largely in the future. It results that, absolute knowledge being impossible, 
the law of probabilities and of averages must be resorted to in estimating dam¬ 
ages, and these preclude the possibility of making any precise computations 
or mathematical calculations. As an aid—but solely as an aid—in estimating 
damages in this class of cases, the Commission will consider the standard 
life-expectancy and present-value tables. These will be used not as absolute 
guides but in connection with other evidence, such as the condition of the 
health of deceased, the risks incident to his vocation, and any other circum¬ 
stances tending to throw light on the probable length of his life but for the 
act of Germany complained of. To the extent that happenings subsequent 
to the death of deceased make certain what was before uncertain, to such ex¬ 
tent the rules of probabilities w'ill be discarded. 

Neither will we lose sight of the fact that life tables are based on statistics 
of the length of life of individuals, not upon the duration of their physical 
or mental capacity or of their earning powers. In using such tables it will be 
borne in mind that the present value of the probable earnings of deceased 
depends on many more unknowable contingencies than does the present value 
of a life annuity or dower. Included among these contingencies are possible 
and probable periods of illness, periods of unemployment even when well, 
and various degrees of disability arising from gradually increasing age. The 
weight to be given to such tables will, therefore, be determined by the Com¬ 
mission in the light of the facts developed in each particular case. 

Exemplary Damages .—American counsel with great earnestness insists 
that exemplary, or, as they are frequently designated, punitive and vindictive, 
damages should be assessed by this Commission against Germany in behalf 
of private claimants. Because of the importance of the question presented the 
nature of exemplary damages will be examined and the Commission’s reasons 
for declining to assess such damages will be fully stated. 

Undoubtedly the rule permitting the recovery of exemplary damages as 
such is firmly entrenched in the jurisprudence of most of the States of the 
American Union, although it has been repudiated by the courts of several of 
them and its soundness on principle is challenged by some of the leading 
American text writers. . . . 

In our opinion the words exemplary, vindictive, or punitive as applied to 
damages are misnomers. The fundamental concept of “damages” is satisfac¬ 
tion, reparation for a loss suffered; a judicially ascertained compensation for 
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wrong. The remedy should be commensurate with the loss, so that the in¬ 
jured party may be made whole. The superimposing of a penalty in addi¬ 
tion to full compensation and naming its damages, with the qualifying word 
exemplary, vindictive, or punitive, is a hopeless confusion of terms, inevitably 
leading to confusion of thought. Many of the American authorities lay down 
the rule that where no actual damage has been suffered no exemplary dam¬ 
ages can be allowed, giving as a reason that the latter are awarded, not because 
the plaintiff has any right to recover them, but because the defendant deserves 
punishment for his wrongful acts; and that, as the plaintiff can not maintain 
an action merely to inflict punishment upon a supposed wrongdoer, if he 
has no cause of action independent of a supposed right to recover exemplary 
damages, he has no cause of action at all. It is apparent that the theory of the 
rule is not based upon any right of the plaintiff to receive the award assessed 
against the defendant, but that the defendant should be punished. The more 
enlightened principles of government and of law clothe the state with the 
sole power to punish but insure to the individual full, adequate, and com¬ 
plete compensation for a wrong inflicted to his detriment. . . . 

But it is not necessary for this Commission to go to the length of holding 
that exemplary damages cannot be awarded in any case by any international 
arbitral tribunal. A sufficient reason why such damages cannot be awarded 
by this Commission is that it is without the power to make such awards 
under the terms of its charter—the Treaty of Berlin. It will be borne in mind 
that this is a "Treaty between the United Slates and Germany Restoring 
Friendly Relations"—a Treaty of Peace. Its terms negative the concept of the 
imposition of a penalty by the United States against Germany, save that the 
undertaking by Germany to make reparation to the United States and its 
nationals as stipulated in the Treaty may partake of the nature of a penalty. 

Part VII of the Treaty of Versailles (Articles 227 to 230, inclusive) deals 
with "Penalties." It is significant that these provisions were not incorporated 
in the Treaty of Berlin. 

In negotiating the Treaty of Peace, the United States and Germany were 
of course dealing directly with each other. Had there been any intention on 
the part of the United States to exact a penally cither as a punishment or as an 
example and a deterrent, such intention would have been clearly expressed 
in the Treaty itself; and, had it taken the form of a money payment, would 
have been claimed by the Government of the United States on its own be¬ 
half and not on behalf of its nationals. As to such nationals, care was taken to 
provide for full and adequate "indemnities,” "reparations," and "satisfac¬ 
tion” of their claims for losses, damages, or injuries suffered by them. While 
under that portion of the Treaty of Versailles which has by reference been in¬ 
corporated in the Treaty of Berlin, Germany "accepts” responsibility for all 
loss and damage to which the United Slates and its nationals have been sub¬ 
jected as a consequence of the war, nevertheless the United States frankly 
recognizes the fact "that the resources of Germany are not adequate ... to 
make complete reparation for all such loss and damage," but requires that 
Germany make "compensation” for specified damages suffered by American 
nationals. For the enormous cost to the Government of the United States in 
prosecuting the war no claim is made against Germany. No claims against 
Germany are being asserted by the Government of the United States on ac¬ 
count of pensions paid, and compensation in the nature of pensions paid, to 
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naval and military victims of the war and to their families and dependents. 
In view of this frank recognition by the Government of the United States of 
Germany's inability to make to it full and complete reparation for all of the 
consequences of the war, how can it be contended that there should be read 
into the Treaty an obligation on the part of Germany to pay penalties to the 
Government of the United States for the use and benefit of a small group of 
American nationals for whose full and complete compensation for losses sus¬ 
tained adequate provision has been made? . . . 

The treaty is one between two sovereign nations—a I’rcaty of Peace. There 
is no place in it for any vindictive or punitive provisions. Germany must make 
compensation and reparation for all losses falling within its terms sustained by 
American nationals. That compensation must be full, adequate, and complete. 
To this extent Germany will be held accountable. But this Commission is with¬ 
out power to impose penalties for the use and benefit of private claimants when 
the Government of the United States has exacted none. 

This decision in so far as applicable shall be determinative of all cases 
growing out of the sinking of the Steamship Lusitania, All awards in such 
cases shall be made as of this date and shall bear interest from this date at the 
rate of five per cent (5% ) per annum. 


Editor’s Note: The Nature and Measure of Damages, The Hague Codifica¬ 
tion Conference of 1930 decided that it would be inexpedient to attempt to 
codify at that time the principles governing the nature and measure of dam¬ 
ages for breaches of international law. Leaving problems of the standards of 
measurement and the extent of damages to be determined by international 
jurisprudence, the Third Committee contented itself w'ith endorsing the fol¬ 
lowing general principle: 

Art. 3. The international respon.sibiIity of a State imports the duty to make repa¬ 
ration for the damage sustained in so far as it results from failure to comply with 
its international obligation. 

See Replies of Governments, Bases of Discussion, 1929. V. 3, p. 146-152; 
Minutes of the Third Committee, 1930. V. 17, pp. 129-142, 234, 236. 

In the Case Concerning the Factory at Chorzdw (1928), P.C.I.J., Ser. A, 
No. 17, the Permanent Court of International Justice dealt with the purpose 
of international reparation for a violation of international law and the standards 
for measuring damages. The German Government, requesting the Court to de¬ 
clare that Poland was under a legal obligation to pay reparation for a previ¬ 
ously determined violation of international law (see Case Concerning Certain 
German Interests in Upper Silesia (1926), P.CJ.J., Ser. A, No. 7), contended, 
inter alia, that the reparation due need not necessarily consist in compensa¬ 
tion of the individuals concerned, but should be regarded as reparation due 
to Germany for the injury suffered by her because of the violation of inter¬ 
national law by Poland. The Court said in part: 

As regards the first point [the existence of the obligation to make reparation], 
the Court observes that it is a principle of international law, and even a general 
conception of law, that any breach of an engagement involves an obligation to 
make reparation. In Judgment No. 8 [Case Concerning the Factory at ChorzSw 
(1927), P.CJJ., Ser. A, No. 9, p. 21] . . , the Court has already said that repara- 
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tion is the indispensable complement of a failure to apply a convention, and there 
is no necessity for this to be stated in the convention itself. . . . Ser. A, No. 17, 
p. 29. 

The essential principle contained the actual notion of an illegal act—a principle 
which seems to be established by international practice and in particular by the 
decisions of arbitral tribunals—is that reparation must, as far as possible, wipe out 
all the consequences of the illegal act and reestablish the situation which would, in 
all probability, have existed if that act had not been committed. Restitution in kind, 
or, if this is not possible, payment of a sum corresponding to the value which a 
restitution in kind would bear; the award, if need be, of damages for loss sustained 
which would not be covered by restitution in kind or payment in place of it—such 
are the principles which should serve to determine the amount of compensation 
due for an act contrary to international law. Id,, p. 47. 

It is a principle of international law that the reparation of a wrong may consist 
in an indemnity corresponding to the damage which the nationals of the injured 
State have suffered as a result of the act which is contrary to international law. This 
is even the most usual form of reparation. . . . The reparation due by one State 
to another does not however change its character by reason of the fact that it takes 
the form of an indemnity for the calculation of which the damage suffered by a 
private person is taken as the measure. The rules of law governing the reparation 
are the rules of international law in force between the tw^o States concerned, and 
not the law governing relations between the State which has committed a wrong¬ 
ful act and the individual who has suffered damage. Rights or interests of an indi¬ 
vidual the violation of which rights causes damage are always in a different plane 
to rights belonging to a State, w'hich rights may also be infringed by the same act. 
The damage suffered by an individual is never therefore identical in kind with that 
which will be suffered by a State; it can only afford a convenient scale for the cal¬ 
culation of the reparation due to the State. Id., pp. 27-28. 

Since it is the theory of international law that the State is responsible only 
for its own acts or omissions, it would seem to follow logically that its own 
delinquency should be the criterion for measuring damages. However, the 
general practice of States in making claims, and of arbitral tribunals in making 
awards, measures damages, not by the fault of the State, but by the loss to the 
individual arising from the original injury. The divergence between practice 
and theory is strikingly evidenced by the Janes Case (above, p. 605). The 
international delinquency there was not the murder of Janes ("Nobody con¬ 
tends,” said the Commission, “either that the Mexican Government might have 
prevented the murder of Janes, or that it acted in any other form of connivance 
with the murderer”), but the failure to punish the murderer. How should dam¬ 
ages for this failure be measured? The U.S. Agent, following the traditional 
practice, presented a claim for damages measured by the loss to the family 
arising from the original injury, i. e., the murder. The Mexican Agent correctly 
maintained that the Mexican Government was in no sense to blame for the 
original act. Why, therefore should damages be measured by the conse¬ 
quences of this act rather than by the consequences of the real delinquency of 
the Government, i. e., its failure adequately to punish the murderer? The Com¬ 
mission disliked the traditional practice of measuring the reparation due for 
the State’s delinquency by the loss occasioned to the claimant by a private in¬ 
jury and cast about for another measure of damages. It eventually fished up 
a theory that it was awarding $12,000 damages for the grief and indignity felt 
by the relatives of Janes not because of his death hut because of Mexicans 
failure to punish the murderer. This reasoning has the merit of being in ac- 
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cord with the theory that a State is responsible only for its own internationally 
wrongful acts but, as Dunn comments {The Protection of Nationals, 177), 
no one knows whether the relatives of Janes felt any particular grief over the 
failure to punish the murderer; and, in any case, was this “assumed mental 
distress” alone worth $12,000? Further, “suppose Janes had left no relatives 
who would be apt to have any feelings in the matter. Would the Mexican Gov¬ 
ernment have been relieved from any responsibility for its failure to prosecute 
the murderer of an American citizen?” This latter argument was actually ad¬ 
vanced by the Mexican Government in the Wm, T. Way Claim, on the ground 
that the surviving relative, being insane, could feel no mental distress; United 
States—Mexico, Opinions of Commissioners (1929), 94 Cf. further, Dunn, 
op. cit., 172-187, 222. The majority opinion in the Janes Case rejected the 
complicity theory that, because a State fails to punish, it becomes an accom¬ 
plice in the original crime. In an opinion concurring in the award for differ¬ 
ent reasons Commissioner Nielsen (U.S.) defended the condonation theory 
with elaborate citation of authority: “Rules and principles of law are not 
formulated in terms of pure logic. All rules arc in a measure arbitrary, and the 
criterion of the value of any rule is the extent to which its advantages out¬ 
weigh its disadvantages. Assuredly the theory repeatedly advanced that a na¬ 
tion must be held liable for failure to take appropriate steps to punish persons 
who inflict wrongs upon aliens, because by such failure the nation condones 
the wrong and becomes responsible for it, is not illogical or arbitrary. Certainly 
there is no violence to logic and no distortion of the proper meaning of the 
word ‘condone’ in saying that a nation condones a wrong committed by in¬ 
dividuals when it fails to take action to punish the wrongdoing. ... It is 
clear that arbitral tribunals in as.sessing damages for the failure of authorities 
to punish wrongdoers have taken account of the damage caused by the wrong¬ 
ful acts of the culprits for which governments have been held responsible.” 
United States-Mexico, Opinions of Commissioners (1927), 123. Cf, also C. C. 
Hyde, “Concerning Damages ArivSing from Neglect to Prosecute,” 22 A.JJ.L, 
(1928), 140-142; J. L. Bricrly, “The Theory of implied State Complicity in 
International Claims,” 9 B.YJ.L. (1928), 42-49; Borchard’s comment on 
ihQ Janes Case m 21 AJ.l.L. (1927), 517-518. 

The Harvard Research observes that “reparation may consist of restitution 
in kind, specific performance, apology, punishment of the guilty, or pecuniary 
compensation, or some combination of these.” Responsibility of States, 142. 
Ladislas Reitzer, in his La Reparation comme Consequence de VActe Illicite en 
Droit International (1938), gives particular attention to reparation obtained 
by the diplomatic method as distinguished from reparation awarded by inter¬ 
national tribunals. The most comprehensive analysis of the whole question is 
to be found in the three volumes of Marjorie M. Whiteman, Damattes in Inter¬ 
national Law (Vols. 1 and II, 1937; Vol. Ill, 1943)—a truly magisterial 
treatise. For cases, analyses and conclusions on damages recoverable for un¬ 
lawful arrest, detention or imprisonment, see id,, 1, 287-418; for wrongful ex¬ 
pulsion, id., 418-514; for personal injury, id., 517-634; for death cases, id., 
637-826; for property cases, id., Vol. II; for contract and concession cases, 
id., Ill, 1553-1761. Other chapters deal with bases of damages, indirect dam¬ 
ages, interest, costs, rate of exchange and payment and distribution. See also 
Moore, International Arbitrations, IV, 4205-4311; Hackworlh, V, 718-763; 
Freeman, Denial of Justice, 571-623; Schwarzenberger, I (2d ed.), 204-207, 
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248-253; Borchard, op, cit., 413-430; Hyde, II, 941-946; Feller, op, cit,, 
290-314; Ralston, op. cit,, 241-269 and Supplement, 115-134; and works 
cited in Lautcrpacht’s Oppenheim (7th ed.), I, 318 ff. 

In the Corjii Channel Case (Merits), the International Court of Justice, 
holding on April 9, 1949, that Albania was responsible under international law 
for certain damage to British vessels in Albanian waters, rejected an Albanian 
contention that the clause in the Special Agreement with the United Kingdom 
which requested the Court to decide whether, if responsibility were found to 
exist, “there is any duty to pay compensation,’’ did not confer jurisdiction upon 
the Court to assess the amount of compensation. LCJ. Reports, 1949, 4, 
23-26. The amount was assessed by the Court over the objections of the Al¬ 
banian Government in a default judgment on December 15, 1949. Id., 244. 

A further question has to do with whether damages awarded as a conse¬ 
quence of a violation of international law are punitive or merely compensatory. 
The compensatory nature of damages is indicated in the second quotation from 
the Chorzow opinion (above) and is evidenced in most awards. The com¬ 
pensatory nature of damages is likewise the explanation why the personal 
injury or property damage to the individual is consistently taken in practice 
as the measure of damages for the State’s delinquency. It is undeniable, how¬ 
ever, that many awards contain also a strong punitive element. This is par¬ 
ticularly true, e. g., in cases of failure to apprehend, prosecute or punish ade¬ 
quately an individual who has injured an alien. The opinion of Judge Parker 
in the Lusitania Cases (above, p. 740) does not go the length of holding that 
damages are never properly punitive, but holds rather that no intention was 
expressed in the lYeaty between Germany and the United States to permit the 
award of damages other than compensatory. In the Richeson Claim, Hunt’s 
Report, p. 268, the Americaii-Panamanian Claims Commission made an award 
which, comments Bert L. Hunt, loc. cit., 273-274, constitutes “a bold state¬ 
ment of a principle often implied but seldom, if ever before, expressed, namely, 
that international law recognizes the propriety of a national pecuniary claim 
based upon the wrongful death of one of its citizens, regardless of the question 
as to any private damage resulting therefrom. The award is stated to be for 
‘reparation due by one State to another on account of its responsibility for the 
death of the latter’s citizen.’ At the same time the amount awarded is made pay¬ 
able to the ‘heirs’ of the deceased. Inasmuch as it is clearly stated in the De¬ 
cision of the Commission that there was not considered to be any recognized 
basis for awarding compensatory damages to the ‘heirs’ of the deceased the 
award appears to be a clear recognition of the propriety of awards punitive in 
character. Many awards in the past have carried that implication. Probably 
none, however, has evidenced it in such open language as in this case.” Eagle- 
ton, in his excellent article, “Measure of Damages in International Law,” 39 
Yale L.J. (1929), 52-75, on p. 61, says: “While it is true that few arbitral 
tribunals have avowedly awarded punitive damages, it is to be observed that, 
on the other hand, none of them go so far as to deny the right, under inter¬ 
national law, to award such damages. Where they have explicitly rejected dam¬ 
ages of this type it has been for reasons other than their illegality, as, for ex¬ 
ample, that the commission was limited by the treaty under which it operated.” 
Cf. also J. H. Ralston, Law and Procedure of International Tribunals, 267-269. 
Borchard in his comment on the award of damages for indignity and grief in 
the Janes Case says: “But the inarticulate purpose of such damages, which 
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may or may not be actually compensatory, must involve the theory that by 
such penalty the delinquent government will be induced to improve the ad¬ 
ministration of justice and the claimant government given some assurance 
that such delinquencies, to the injury of its citizens, will if possible, be pre¬ 
vented in the future.” hoc, cit., 518. Feller, op. cit., 307-308, urges that 
arbitral tribunals be granted authority to make frankly punitive awards, thus 
obviating the necessity for giving such strangely reasoned awards as in the 
Janes Case. Cf. also his excellent analysis of the measure of damages in the 
awards of the Mexican Claims Tribunals, id., 290-308. Cf. Herbert W. Briggs, 
“The Punitive Nature of Damages in International Law and State Responsi¬ 
bility for Failure to Apprehend, Prosecute or Punish,” in Essays in Political 
Science in Honor of Westel Woodbury Willoughby (1937), 339-353. 

A final question is whether so-called “indirect damages” may be awarded 
by international tribunals. Since the arbitration of the famous Alabama Claims, 
assertions have been made that indirect damages should not be awarded. In 
the first place, there exists a woeful lack of precision as to what is meant by 
the so-called distinction between direct and indirect claims. In the case of the 
Alabama Claims the “indirect” claims were for such matters as “the enhanced 
payment of insurance” and “the prolongation of the war.” In a very proper 
sense all the Alabama Claims were indirect, for, as Bluntschli observed in 1878, 
even the so-called direct claims were based not upon “direct” acts of the Brit¬ 
ish authorities but upon a failure to prevent. “Furthermore,” writes H. E. 
Yntema, “The Treaties with Germany and Compensation for War Damage,” 
24 Columbia L.R. (1924), 134, 151, “the acts of Confederate naval officers 
actually causing the injuries complained of, were an indirect, though natural, 
consequence of these violations. The damage resulting therefrom can, therefore, 
only be regarded as an indirect consequence of the negligence of the British 
Government. The Alabama Award, therefore, far from serving as a precedent 
to the contrary, may be cited as authority for the allowance of claims for in¬ 
direct damage in international law.” Cf. also the Opinion of Judge Parker in 
the War-Risk Insurance Premium Claims (1923), United States-Germany, 
Mixed Claims Commission, (consolidated ed., 1923), 33, 58: “The use of 
the term [indirect] to describe a particular class of claims is inapt, inaccurate, 
and ambiguous. The distinction sought to be made between damages which 
are direct and those which arc indirect is frequently illusory and fanciful and 
should have no place in international law. The legal concept of the term ‘in¬ 
direct’ when applied to an act proximately causing a loss is quite distinct from 
that of the term ‘remote.’ The distinction is important.” The valid distinction 
is between proximate and remote claims, as stated by Judge Parker in Ad¬ 
ministrative Decision No. II (1923), United States-Germany, loc. cit., 12-13: 
“This is but an application of the familiar rule of proximate cause—a rule of 
general application both in private and public law—which clearly the parties 
to the Treaty had no intention of abrogating. It matters not whether the loss 
be directly or indirectly sustained so long as there is a clear, unbroken connec¬ 
tion between Germany’s act and the loss complained of. It matters not how 
many links there may be in the chain of causation connecting Germany’s act 
with the loss sustained, provided there is no break in the chain and the loss 
can be clearly, unmistakably, and definitely traced, link by link, to Germany’s 
act. But the law can not consider ... the ‘causes of causes and their im¬ 
pulsion one on another.’ Where the loss is far removed in causal sequence 
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from the act complained of, it is not competent for this tribunal to seek to un¬ 
ravel a tangled network of causes and of effects, or follow, through a baffling 
labyrinth of confused thought, numerous disconnected and collateral chains, 
in order to link Germany with a particular loss. All indirect losses are covered, 
provided only that in legal contemplation Germany’s act was the efficient and 
proximate cause and source from which they flowed.” Cf. also Andre Haiiriou, 
‘‘Lc.v domma^es indirects dans les arbitrages internationaux,'* 31 R.G.DJ. 
(1924), 203-231. Yntema, after an extensive survey of the precedents, reaches 
the same conclusion. Lol\ cit, supra, 153. Similarly, Eagleton, in his article 
“Measure of Damages in International Law,” loc\ cit., concludes on pp. 68, 
72, 73: “A study of the cases which have disallowed indirect damages reveals 
the fact that in most of these the principle of indirect damages has not been 
denied, but that they were refused in that particular instance because they were 
too remote, or for other reasons connected with the circumstances of the case. 

. . . While it thus appears that the cases in which the principle of indirect 
damages is denied outright are extremely few, there are, on the other hand, a 
large number of decisions which show that the right to award such damages 
has been widely asserted . . . the evidence is overwhelming that indirect 
damages arc permissible and have frequently been allowed by international 
tribunals.” C/. Whiteman, op. cit., Ill, 1765-1874. 



CHAPTER X 


Status and Iininiinities of Diplomats, 
Iiiteriiadonal Officials, and Consuls 


I. DIPLOMATIC STATUS AND IMMUNITIES 


A. Status of Diplomatic Officers 


Editor's Note: The Ri^ht of Legation, The foreign relations of States arc 
conducted through duly accredited representatives or agents. The practical 
convenience of maintaining normal contact with existing States has led in 
modern times to the reciprocal establishment of permanent diplomatic missions. 
From this practice and from theories of sovereignty and “the fundamental rights 
of States’' the conclusion has sometimes been drawn that States possess under 
international law a ‘Tight of legation.” Thus a Memorandum of the Depart- 
ment of State dated April 6, 1920, observes: “Every independent and full 
sovereign member of the family of nations posse.sses the right of legation, which 
is the right of a State to .send and receive diplomatic envoys.” Hackworth, IV, 
393. Compare Article 1 of the Convention on Diplomatic Officers adopted at 
Havana, February 20, 1928: “States have the right of being represented before 
each other through diplomatic officers.” Hudson, International Lef^islation, 
IV, 2388. See elaborate analysis of the subject in Raoul Genet, Traite dc 
Diplomatic et de Droit Diplomatique (1931), II, 5—76. 

However, that the so-called right of legation constitutes, in the absence of 
treaty, “merely a capacity or aptitude to enter into diplomatic relations, and 
that there exi.sts no veritable legal right or obligation to do so” seems established 
by the fact that a State incurs no legal liability by refusing to send or receive 
diplomatic representatives in particular cases. See Harvard Research in Inter¬ 
national Law, Diplomatic Privileges and Immunities (1932), (Jesse S. Reeves, 
Reporter; Lawrence Preuss, Research Assistant), 31-32; Lawrence Preuss, 
“Capacity for Legation and the Theoretical Basis of Diplomatic Immunities,” 
10 N.Y.U.L.Q.R. (1932-33), 170 ff., and the works there cited. Nevertheless, 
“diplomatic intercourse is a normal function of States,” and “on the basis of 
reciprocity, diplomatic privileges and immunities are the accepted means by 
which such normal functioning is assured.” Harvard Research, loc. cit., 26. 
Existing diplomatic privileges and immunities are based largely on customary 
international law; and where treaties contain provisions dealing with diplomatic 
privileges and immunities, the prevailing pattern is to stipulate most-favored- 
nation treatment, which, “as applied to diplomatic agents refers one, in general. 
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to the standard of treatment required by customary international law.” Id., 
26-31. 


Proposed Revision of the Classification of Diplomatic Agents 

League Doc. 1927. V. 8 

[Ed.: On April 2, 1927, the Committee of Experts for the Progressive Codifi¬ 
cation of International Law submitted to various governnienls for their con¬ 
sideration and comment the following question: “Is it desirable to revise the 
classification of diplomatic agents made by the Congresses of Vienna and Aix- 
la-Chapelle? . . (Oueslionnairc No. 10.) Annexed to the questionnaire was 
the report of a subcommittee composed of J. Gustavo Guerrero and Adalbert 
Mastny from which the passages below are reproduced. 

For the Replies of Governments to Questionnaire No. 10 and an analysis 
thereof, see the Second Report of the Committee of Experts to the Council of 
the League of Nations, League Doc. 1928. V. 4, pp. 58-87, 91-92. The subject 
was not among those recommended for early codification.] 


GUF.RRFRO-MASTNY Rl-PORT 

[Translation.] The classification of diplomatic agents which has hitherto been 
universally accepted in international relations is over a century old. It was 
established by the Regulation signed at Vienna on March 19th, 1815, between 
the eight Powers signatory to the Treaty of Paris of 1814; Austria, France, 
Great Britain, Portugal, Prussia, Russia, Spain and Sweden. 

This is the text of the regulation: 

In order to avoid the difficulties which have often arisen and might occur again 
by reason of claims to precedence between various diplomatic agents, the Pleni¬ 
potentiaries of the Powers which have signed the Treaty of Paris have agreed to 
the following articles and feel it their duty to invite the representatives of other 
crowned heads to adopt the same regulations. 

Article /. Diplomatic officials .shall be divided into three classes: that of am¬ 
bassadors, legates or nuncios; that of envoys, whether styled ministers or other¬ 
wise, accredited to sovereigns; that of charges d'affaires accredited to ministers of 
foreign affairs. 

Article 2. Only ambassadors, legates or nuncios shall possess the representative 
character. 

Article 3. Diplomatic officials on extraordinary missions shall not by this fact 
be entitled to any superiority of rank. 

Article 4. Diplomatic officials shall rank in each class according to the date on 
which their arrival was officially notified. The present regulation shall not in any 
way modify the position of the Papal representatives. 

Article 5. A uniform method shall be established in each State for the reception 
of diplomatic officials of each class. 

Article 6. Ties of relationship or family alliances between Courts shall not con- 
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fer any rank on their diplomatic officials. The same shall be the case with political 
alliances. 

Article 7. In acts or treaties between several Powers which admit the alternate 
the order in which the ministers shall sign shall be decided by lot. 

The present regulation was inserted in the Protocol concluded by the plenipoten¬ 
tiaries of the eight Powers which have signed the Treaty of Paris at their meeting 
on March 19th, 1815. 

Three years later (in 1818), Austria, France, Great Britain, Prussia and 
Russia met in congress at Aix-la-Chapelle and laid down that ministers resident 
should form an intermediate class between agents of the second and third 
categories. . . . 

The preambles to these agreements show that their authors had two aims 
in view': the first was a mere pretense, w'hile the other was real. 

The first was ostensibly a desire to prevent disputes regarding precedence, 
though these could have been avoided without drawing up a graduated classifi¬ 
cation based on a fiction as weak as it is illogical, since the question of prece¬ 
dence was settled by Article 4 of the same Regulation of Vienna, namely: 
according to the date of the official notification of arrival to the country to 
which the diplomatic agents were accredited. 

The other desire—which was certainly a real one—was to ensure a higher 
rank for the representatives of the great Powers. 

As a matter of fact the plenipotentiaries, in conference at Vienna, first 
attempted to establish a classification of States, and thus fix the order of prece¬ 
dence. When they saw how difficult a task this would be, they fell back on the 
classification of diplomatic agents. 

The real meaning of the scale drawn up by the plenipotentiaries in 1815 is 
summarised in Article 2 of the Vienna Regulation: “Only ambassadors, legates, 
or nuncios shall possess the representative character.” 

What was then meant by the representative character? The right to represent 
the person of a .sovereign and to have personal audience of the sovereign to 
whom the diplomat was accredited. 

This definition, which, according to Pinheiro-Fcrreira, defined nothing, was 
absolutely false, even at the time of its introduction, because, first, ambassadors 
did not represent the personal interests of their sovereign, and, secondly, it was 
only when they were accredited to one of the few absolute monarchies that am¬ 
bassadors could transact business without the intervention of the Minister of 
State. . . . 

In the present state of international law, the sovereign is no longer a crowned 
head placed at the apex of supreme power. The nation alone is sovereign, and 
only the nation’s interests are entrusted to diplomatic agents. The latter, there¬ 
fore, whether they are nationals of a great Power or a small State, a monarchy 
or a republic, or whether they be called ambassadors or ministers, all derive 
their mission from the same source. The interests which they have in their keep¬ 
ing are identical; the aim which they pursue is the same. 

The credentials by which ambassadors and ministers plenipotentiary are 
accredited are absolutely identical, as are their rights and duties, the privileges 
and immunities granted them and the methods of communication with their 
own Governments and those to which they are accredited. 

Therefore there is no longer any reason to place ambassadors in a higher 
category than ministers. . . . 
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[Ed.: Compare the following communication from the Department of State, 
Cooke to Cooper, June 11, 1935, as reproduced in Hackworlh, IV, 394: 

“At the present time, the chief difference between an ambassador and a 
minister is one of rank and precedence. In consequence of his being the personal 
representative of his sovereign or, in the case of a republic, of the whole people 
of his country, an ambassador is accorded special distinction. 

“The right of access to the head of the State to which he is accredited gives 
to an ambassador an opportunity to exercise his diplomatic functions with a 
facility not possessed by an officer of lower rank. This privilege, however, may 
be said to have lost at least something of its importance with the growth of the 
constitutional form of government.”] 


Editor's Note: Diplomatic Practice. On diplomatic practice see A. H. Feller 
and Manley O. Hudson, A Collection of the Diplomatic and Consular Laws 
and Rci^ulations of Various Countries (1933), 2 vols.; Raoul Genet, Traite 
de Diplomatic et de Droit Diplomatique (1931-32), 3 vols.; Sir Ernest Salow, 
A Guide to Diplomatic Practice (3rd cd., 1932); Edward R. Adair, The Ex¬ 
territoriality of Ambassadors in the Sixteenth and Seventeenth Centuries 
(1929); Francis Deak, “Classification, Immunities and Privileges of Diplomatic 
Agents,” 1 So. Calif. L.R. (1927-28), 209-252, 332-354; Lauterpacht’s Op- 
penheim (7th cd.), I, 687 ff; Hyde, II, 1211 IT.; Moore, Di^^est, IV, 425 ff.; 
Hackworlh, IV', 393 (T.; and bibliographies in Oppenheim, Hyde, and Harvard 
Research, loc. cir., 32—41. 

On the United States Foreign Service see Foreign Service Act of August 13, 
1946, 60 Stat. 999, 22 U.S.C.A., § 801 ff.; Code of Federal Regulations, Title 
22,1, B; The Foreign Service of the United States, Department of Slate, general 
information bulletin, issued periodically; J. Rives Childs, American Foreign 
Service (1948); Graham H. Stuart, American Diplomatic and Consular Prac¬ 
tice (1936); Graham H. Stuart, The Department of State: A History of Its 
Organization, Procedure, and Personnel (1949). 

Although the consolidation of diplomatic and consular services for purposes 
of national administration has not affected the distinction made by international 
law between diplomatic and consular status and immunities, the commissioning 
of foreign service ofllcers as both diplomatic and consular officers has tended 
to increase the number of persons entitled to diplomatic immunities. See Hack- 
worth, IV, 423-429, that diplomatic status is accorded “only to such officers 
serving in a dual capacity who actually reside in Washington.” 
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Reception and Recall of Diplomatic Officers 

Harvard Research Draft Convention on Diplomatic 
Privileges and Immunities, 1932 

26 AJJ.L. (1932), Stipp. 67 

Article 8. A sending Stale may send as a member of its mission, other than the 
chief of mission, any person to whom no objection is made by the receiving 
State; provided, however, that a sending Slate may not send as a member of 
a mission a national of the receiving State without the express consent of the 
receiving State. 

[Ed.: The Comment adds, in part: “Since no State is legally obligated to 
enter into diplomatic relations with another, it is not obliged to receive any 
designated individual as the envoy of a foreign State. . . . The present draft 
appears to express the customary rule of international law, and results from 
principle and practice.” Id., 67, 70.] 

Article 9. 1. A sending State may send any person as a chief of mission, sub¬ 
ject to af^rcation: 

(a) Before appointing a person to be a chief of mission, a sending State 
shall make inquiry of the receiving State as to the acceptability of the person 
whose appointment is contemplated. 

(b) When such inquiry has been made, the receiving State shall indicate, 
without obligation to communicate reasons, whether or not such person is 
acceptable. 

(c) A sending State shall not appoint a person as chief of mission if the 
receiving Slate has indicated that such person is not acceptable. 

2. The preceding paragraph of this article shall not apply to the sending of 
a person to be the chief of a special mission. 

[Ed.: The Comment adds, in part: **Agreation consists of two acts: (a) the 
inquiry (usually informal), addressed by a sending State to the receiving State 
as to the acceptability of a certain person to be its chief of mission, and (b) the 
indication, also usually informal, by the receiving State to the sending State 
that such person will be acceptable (agrement). To make agreation as to the 
chief of mission obligatory is to erect a nearly universal practice into a legal 
rule . . .” Id., 71. Article 8 of the Havana Convention of February 20, 1928, 
on Diplomatic Officers provides (Hudson, International Legislation, IV, 
2389): 

No State may accredit its diplomatic officers to other States without previous 
agreement with the latter. 

States may decline to receive an officer from another or, having already accepted 
him, may request his recall, without being obliged to state the reasons for such a 
decision. 

On the personal acceptability to the receiving State of diplomatic officers, see 
also Moore, Digest, IV, 473 ff.; Hackworth, IV, 446 ff.; Hyde, II, 1242 ff.; 
Genet, II, 273 ff., 473 ff.; Harvard Research, loc. cit., 71-74, 77-79.] 
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Article JO. A sending State may send or employ as members of the ad¬ 
ministrative personnel or of the service personnel of its mission any persons to 
whom no objection is made by the receiving State. 

Article 12. 1. A receiving Slate may at any lime request a sending State to 
recall a member of a mission who has become persona non grata. 

2. If a sending Stale refuses, or after a reasonable time fails, to recall a mem¬ 
ber of a mission whose recall has been requested by the receiving State, the 
receiving State may declare the functions of such person as a member of a 
mission to have been terminated. 

[Ed.: See citations under Article 9, above. When, in January 1950, the Bul¬ 
garian Government declared the United States Minister, Donald R. Heath, 
persona non grata upon the basis of mendacious charges and requested his 
“immediate recall,” Mr. Heath staled: “The unprecedentedly reckless way in 
which Bulgaria—and certain other Cominform Governments—bandy about 
declarations of persona non grata bears no resemblance to international diplo¬ 
matic usage.” D.S. Bull., XXII, No. 558 (March 13, 1950), 397. How¬ 
ever, the United Slates did not hesitate to recall him, but expressed its dis¬ 
pleasure bv completely severiniz diplomatic relations with Bulgaria on February 
20, 1950. "See id., No. 552 (Jan. 30, 1950), 159: No. 557 (Mch. 6, 1950)", 
351 ff.; No. 558, pp. 397 H'., 387 IT.; No. 559 (Mch. 20, 1950), 441 fl. Cf. id., 
XIX, No. 495 ( Dec. 26, 1948), 809. See also the blistering statement of Secre¬ 
tary of State Dean Acheson, February 24, 1950, that since Bulgaria, Hungary 
and Rumania “claim to be sovereign nations and equal members of the inter¬ 
national community” they must “act the part,” must “maintain the attributes 
of independence,” and must “observe accepted standards” with reference to 
diplomatic intercourse, hi., XXll, No. 557, p. 377. Cf. id., 356. 

On March 4, 1950, the United States Government informed the Hungarian 
Government that it refused to reconsider its decisions prohibiting the travel 
of American citizens in Hungary and closing Hungarian consulates in New 
York and Cleveland in retaliation for the alleged “trial” of an American citizen, 
Robert Vogelcr, in Hungary and “the Hungarian Government's refusal to 
permit United States consular oUicers in Budapest to perform their normal 
protective consular functions.” With reference to charges against American 
diplomatic personnel, the Department of State observed in part: 

If the Hungarian Government insists on the withdrawal from Hungary of certain 
United States officials as persona non grata, it has the right under international 
law to do so. However . . . (“wholly groundless charges'’ against American diplo¬ 
matic personnel! arc clearly not a proper basis for such a demand. . . . 

With regard to the over-all number of diplomatic olTicials and other employees 
at the American Legation in Budapest, the United Stales Government knows of 
no rule of international law or practice under which the Hungarian Government 
would be entitled to limit or fix that number. . . . The United Stales has already 
reduced the staff of the Legation below that which it would consider necessary for 
the conduct of normal relations with a friendly government. The United States 
Government will continue to adjust the composition of the Legation Staff in ac¬ 
cordance with its own judgment of its requirements and, in doing so, it will of 
course take into account the arbitrary attitude of the Hungarian Government. 

Id., No. 558, p. 398. Cf. id., No. 548, p. 21; No. 550, p. 95; No. 556, p. 323. 
For the release of Vogeler on April 28, 1951, and the rescinding of United 
States retaliatory actions, see id., XXIV, No. 618 (May 7, 1951), 723-725, 
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in which the United States Government expressed its “expectation . . . that 
the Hungarian Government’s observance of consular rights and the rights of 
American citizens will be in accord with international law and practice and 
with the provisions of existing treaties between the United States and Hungary,” 
but refrained from further comment on the size of the Legation Staff in Buda¬ 
pest. 

When, on May 13, 1950, the Rumanian Government demanded that the 
United Stales reduce the staff of its Legation at Bucharest to ten persons, the 
United States, while refusing to admit the propriety of such an arbitrary and un¬ 
ilateral determination by a receiving State, nevertheless complied, and, in retali¬ 
ation for comparable restrictions imposed upon American diplomatic personnel 
in Rumania, imposed travel restrictions upon official Rumanian personnel in 
the United States. Id.. XXII, No. 570 (June 5, 1950), 921; XXllI, No. 574 
(July 3, 1950), 30; No. 576 (July 17, 1950), 117. For compliance, under 
protest, by the United States with a comparable demand by Czechoslovakia to 
reduce the official personnel of its Embassy and Consulate General in Czecho¬ 
slovakia by two-thirds, see id.. XXII, No. 571 (June 12, 1950), 974. The 
United States retaliated by requesting the closure of Czech consulates at Cleve¬ 
land, Pittsburgh, and New York, and a comparable reduction of Czech diplo¬ 
matic personnel in the United States.] 

Article 13. A receiving State may at any time declare that a person who is 
a member of the administrative personnel or of the service personnel of a mis¬ 
sion is objectionable, and the sending State shall thereupon terminate such per¬ 
son’s connection with its mission. 


Engelke v. Musmann 
Great Britain, House of Lords, 1928 
[1928] A.C. 433 

Appeal from an order of the Court of Appeal, [1928] 1 K.B. 90, affirming an 
order of Shearman, J., in chambers. . . . 

The respondent issued a writ in the King’s Bench Division against the ap¬ 
pellant for payment of arrears of rent and dilapidations under a lease of a house 
in Hampstead. The appellant entered a conditional appearance and took out 
a summons to set aside the writ on the ground that he was in the service of 
the Ambassador of the German Empire. In support of his claim the appellant 
filed two affidavits to the following effect. He entered upon his duties on the 
staff of the German Embassy in London on November 25, 1920, and had been 
exclusively employed as a member of the Ambassador’s staff ever since. He was 
employed in the commercial department of the Embassy, and in 1923 was 
promoted to the post of Consular Secretary. The duties which before the war 
were undertaken by a consul or consul-general were now in all towns where 
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a German Ambassador was appointed performed by that Ambassador, and the 
appellant assisted in carrying out the duties of the Ambassador in that regard. 
Further, he was from time to time employed in the general duties of the Em¬ 
bassy, such as the coding and decoding of telegrams. His appointment as a 
member of the Embassy staff was notified to the British Foreign Office on 
November 30, 1920, by a letter of that dale, and his name was on the Diplo¬ 
matic List issued by the British Foreign Office. The respondent asked leave to 
cross-examine the appellant on his affidavits and filed an affidavit stating that 
to the best of his knowledge, information, and belief the appellant was a member 
of the consular staff and not of the diplomatic staff. 

The Master refused leave to cross-examine the appellant, but Shearman, J., 
in chambers, reversed the order of the Master and ordered that the appellant 
should attend for cross-examination, but gave leave to appeal. 

On the hearing of the appeal the Attorney General attended to give infor¬ 
mation to the Court if so required. At their invitation he informed the Court, 
on the instructions of the Secretary of State for Foreign Affairs, that the de¬ 
fendant had been appointed a member of the staff of the German Ambassador 
under the style of Consular Secretary, and that his position as a member of 
the Embassy was and had been since his appointment in 1920 recognized by 
the British Government without reservation or condition of any sort. . . . 

The Court of Appeal by a majority (Scrutton and Sargant, L.JJ., Lord Han- 
worth, M.R., dissenting) affirmed the decision of the learned judge. [1928] 
1 K.B. 90. 

Scrutton, L.J., in whose judgment Sargant, L.J., concurred, declined to ac¬ 
cept the Attorney General’s statement as conclusive, as that would be to substi¬ 
tute a department of the Government for the Courts in a class of case where 
such substitution had never hitherto been recognized. In his opinion the 
question of immunity should only be decided after the relevant facts had been 
ascertained in the usual way, and the cross-examination of the appellant was 
necessary for that end. 

The Attorney General obtained leave to intervene in the appeal to this House 
on the ground that the issues raised in these proceedings, might affect the inter¬ 
ests of His Majesty in the conduct of foreign affairs and his relations with foreign 
States. The contentions of the Attorney General were set out in the following 
paragraphs of his case: 

“26. The Attorney General submits that it is a necessary part of His Maj¬ 
esty’s prerogative in his conduct of foreign affairs and his relations with for¬ 
eign States and their representatives to accord or to refuse recognition to any 
person as a member of a foreign ambassador’s staff exercising diplomatic func¬ 
tions. For this purpose a list of the members of his diplomatic staff is furnished 
from time to time to the Secretary of State by every foreign ambassador. This 
list is not accepted as of course on behalf of His Majesty, and after investigation 
it not infrequently happens that recognition is withheld from a person whose 
name appears upon the furnished list, either because his diplomatic status is in 
doubt or because the number of persons for whom that status is claimed appears 
to the Secretary of State to be excessive. The list prepared by the Secretary of 
State and forwarded by him to the sheriffs for the purposes of the statute of 
Anne, while it is based upon the list furnished in the first instance by the am¬ 
bassador, is not therefore necessarily identical with it. The sheriffs’ list, however, 
is not itself conclusive evidence in a court of law on the question of diplomatic 
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status, since it is plain that changes may have occurred in the personnel of the 
ambassador's staff since the list was prepared with the result that persons whose 
names appear in it may have ceased to be members of the staff and others whose 
diplomatic status is undoubted may not yet have been included in it. 

“27. Since therefore it is for His Majesty alone, acting on the advice of His 
Secretary of State for Foreign Affairs, cither to accord or refuse recognition to 
any particular person as a member of the diplomatic staff of a foreign ambas¬ 
sador, the Attorney General submits that a statement that recognition has 
been accorded made on behalf of His Majesty cither by the Secretary of State 
or by H.M. Attorney General in person must necessarily be conclusive of the 
diplomatic status of that person. It is admitted, however, that such a statement 
is conclusive upon the question of diplomatic status alone; and it is still for 
the Court to determine as a matter of law whether, the diplomatic status hav¬ 
ing been conclusively proved, immunity from process necessarily follows. The 
Attorney General desires to point out that there may be cases in w'hich, though 
the diplomatic status is conclusively proved in the manner indicated, yet im¬ 
munity from process may still not exist as, for example, under the statute of 
Anne if a person employed in the service of the ambassador is engaged in trade. 
In no sense, therefore, as is suggested by the Court of Appeal, is the jurisdiction 
of the Court to determine the existence of immunity ousted merely because, as 
the Attorney General submits, a particular form of proof of diplomatic status 
is conclusive and cannot be questioned. 

“28. If a statement made on behalf of His Majesty that a person has or has 
not been recognized as a member of the diplomatic staff' of a foreign ambas¬ 
sador is not conclusive, and if the Court can go behind the .statement and them¬ 
selves seek to investigate the facts, compelling the person on behalf of whom 
immunity is claimed to submit to legal process for that purpose, it would be 
impossible for His Majesty to fulfill the obligations imposed on him by interna¬ 
tional law and the comity of nations, since the steps taken to investigate the 
claim would in themselves involve a breach of diplomatic immunity which in 
the event the Court might decide to have been established. 

“29. Moreover, if His Majesty should by reason of the action of the Courts 
find himself unable to make effective the obligations towards a foreign State 
involved in the recognition of persons as members of the diplomatic staff of 
a foreign ambassador, His Majesty’s conduct of foreign affairs will be greatly 
embarrassed, and a conflict between the judiciary and the executive would 
arise in a sphere of action in which such a conflict would be most dangerous to 
the public interest.” . . . 

Lord Buckmaster. My Lords, the privilege affording ambassadors and 
other accredited representatives of foreign countries immunity from all writs 
and processes is an ancient doctrine of the common law declared in terms by 
the statute 7 Anne, c. 12. 

No question is raised on this appeal affecting the existence or the extent of 
this protection. The sole point for determination is the method by which the 
status of any person who claims the benefit of this privilege is to be determined. 
For the appellant it is contended that the statement of the Attorney General 
on the instructions of the Foreign Office is for this purpose conclusive, while 
the respondent asserts that any such dispute should be ascertained in the 
ordinary way according to the usual rules of evidence. The present appeal arises 
out of the following circumstances: On Juh 28, 1926, the respondent issued 
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a writ in the King’s Bench Division of the High Court claiming against the de¬ 
fendant rent alleged to be due under a lease dated August 18,1924, and damages 
for breach of covenant. A conditional appearance was entered by the defendant 
and a summons was issued by him asking that the writ might be set aside on 
the ground that he had been a Consular Secretary on the staff of the German 
Embassy, London, since November 25, 1920, and had been notified as such 
to the British Foreign Office and that his name appeared in the Diplomatic List 
issued by the British F'oreign Ollice. It is unnecessary to follow the varying fate 
of this application before the Master and the judge, for, pursuant to leave, 
another summons was issued by the appellant on October 26, 1926, asking 
the same relief as before. On this application, as on the former, the appellant 
filed an affidavit; prolonged and fruitless proceedings in chambers ensued until 
finally on March 4, 1927—eight months after the issue of the writ—Shear¬ 
man, J., made an order that the appellant should attend for cross-examination 
on his affidavit, at the same time granting leave to appeal against his order. The 
appellant availed himself of this permission and appealed to the Court of Ap¬ 
peal, who on June 23, 1927, confirmed the order of Shearman, J., the Master 
of the Rolls dissenting, and from their judgment this appeal has been brought. 
In form, therefore, this appeal is against an order for cross-examination, but 
in substance the dispute is far more important. 

On the first day of the hearing of the appeal the Attorney General informed 
the Court on their invitation that the defendant “has been appointed as a 
member of the staff of the German Ambassador under the style of Consular 
Secretary and has been received in that capacity by the British Government. 
His name has been submitted to the Foreign Office by the Ambassador in the 
usual way and his position as a member of the Embassy is, and has been since 
December, 1920, recognized without reservation or condition of any sort. He 
has been engaged during the last twelve months, at any rate, as a member of 
the staff of the Commercial Division of the Embassy. As such he has been 
obliged to take part from lime to time in the general work of the Embassy staff, 
and particularly as regards the ciphering and de-ciphering of telegrams, that 
is, telegrams from the German Ambassador to his Government. He is responsi¬ 
ble in all that he does to the German Ambassador.” He further added that he 
had himself communicated with the Foreign Office, and was satisfied that the 
information was correct as to the defendant’s position at all relevant dates. If 
this statement as to status be accepted, no question arises upon the construction 
of the statute: the defendant would then be entitled to the benefit of the privilege 
that he invokes. Scrutton, L.J., with whom Sarganl, L.J., agreed, felt himself 
unable to accept this statement as binding: to do so would, in his opinion, be 
contrary to principle and unsupported by authority. I find myself unable to agree 
with this conclusion. 

So far as the question of principle is concerned, the case decided in this House 
of Duff Development Co, v. Kelantan Government [1924] A.C. 797, is a clear 
authority that the method of proving the status cither of the sovereigns or of 
the ambassadors who arc their representatives is by the very method that is 
challenged in the present case. The statute, however, draws no distinction be¬ 
tween the ambassadors and what, in the language of the Act of Parliament, is 
described as the “domestic or domestic servant of any such ambassador,” and it 
seems difficult to understand when the principle is admitted with regard to the 
one that it should not apply in relation to the other, for the privilege is the same 
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in each case. With regard to the sovereignty of a particular State and whether 
or not a particular person is a sovereign ruler, the case referred to makes the 
general principle plain. As Lord Finlay said; “It has long been settled that 
on any question of the status of any foreign power the proper course is that 
the Court should apply to His Majesty's Government, and that in any such 
matter it is bound to act on the information given to them through the proper 
department. Such information is not in the nature of evidence; it is a statement 
by the Sovereign of this country through one of his Ministers upon a matter 
which is peculiarly within his cognizance.” Lord Dunedin expressed the same 
opinion in these words: “It seems to me that once you trace the doctrine 
of the freedom of a Foreign Minister from interference by the Courts of other 
nations to comity, you necessarily concede that the home sovereign has in 
him the only power and right of recognition.” 

Now the acceptance and recognition of persons who form the staff of an 
ambassador are matters which, having regard to the practice in the conduct 
of foreign affairs, arc equally based on the comity of nations and necessarily 
also within the cognizance of the Crown acting through the Foreign Office. 
They arc in a position to know what are the duties performed and the persons 
who perform them, and it is plain that, though they trust the list put forward 
if it appears from their knowledge to be a list which might reasonably be ac¬ 
cepted, yet the list itself is scrutinized, inquiries are made and, if necessary, 
persons are removed for sufficient reasons. That some such practice is con¬ 
templated under the Act itself is plain from the section which provides that 
no person shall be proceeded against for the arrest of a servant of the ambas¬ 
sador unless his name shall have been registered in the office of one of the 
principal Secretaries of State and transmitted to the sheriffs of London and 
Middlesex, who arc to hang the list up in some public place. This, of course, 
is a negative provision and does not show that the list should be accepted as 
evidence; but it does contemplate the preparation of a list of people for whom 
immunity is claimed and its publication in the manner therein provided. The 
list is not conclusive, nor is it the list itself on which reliance is to be placed, but 
on the statement of the Crown, speaking through the Attorney General, stal¬ 
ing that a particular person at the critical moment is qualified to be upon the 
list. When this statement has been made it is difficult to see how it can be 
questioned without the introduction of proceedings which in the person of the 
ambassador himself, and equally of his wife and family and staff, it would 
obviously be undesirable to institute. . . . 

In the case of The Parlemcnt Beige, 5 P.D. 197, 199, there is contained a 
very important statement by James, L.J. Brett, L.J. appears to have doubled 
whether the recognition by the Crown of an a.mbassador could be accepted if 
the person in question had not, in fact, been sent as an ambassador, but James, 
L.J. states that that question is outside the authority of any municipal court, 
and adds: “I apprehend (hat we should be bound to act on the representation 
of the Foreign Office.” And, in In re Suarez [1918] 1 Ch. 176, it was decided in 
the Court of Appeal that a letter from the Foreign Office under the hand of 
an assistant Secretary of State staling that a Minister’s name has been removed 
from the Diplomatic List is sufficient evidence that he had ceased to hold diplo¬ 
matic office at the date of the letter. 

It is, of course, obvious that the privilege claimed has serious results, as it 
excludes from their remedies in the Courts the people with whom members of 
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the ambassador’s staff may have incurred obligations, and it is possible that 
it is open to abuse. It is of the essence of all privilege that it may be abused, but 
that question has nothing to do with the matter we are called upon to decide; 
the merits of the dispute out of which this question has arisen are in no way 
before us for consideration. The privilege itself depends upon maintaining the 
obligations of international law and the comity of nations. It would, indeed, 
be unfortunate if, after recognition had been afforded by His Majesty through 
the Foreign Oflice to people as holding such posts on the ambassadorial staff 
as entitled them to the privilege and the statement as to their position had been 
afforded on behalf of the Crown through the Attorney General, it was to be 
disregarded by the judiciary, for, in such circumstances, the ensuing contest 
could not possibly inure to the public good. 

[Other opinions omitted.) 

Order of the Court of Appeal reversed, and declared that the appellant is 
entitled to diplomatic privilege. . . . 


Carrera v. Carrera 

United States Court of Appeals, 

District of Columbia Circuit, 1949 

174 F. 2d 496 

Appeal from the District Court of the United Stales for the District of Columbia 
(now the United Stales District Court for the District of Columbia) 

Action by Rosa H. Carrera against Amable Hidalgo Carrera for separate 
maintenance for plaintiff, and for custody of and support of 15-year-old son 
of the parlies. From judgment dismissing complaint, the plaintiff appeals. 

Mii.ler, Circuit Judge. Rosa H. Carrera sued her husband, Amable H. 
Carrera, in the United States District Court for the District of Columbia for 
separate maintenance for herself, and for the custody of and support for their 
fifteen-year-old son. The Carreras arc nationals of Ecuador, permanently resi¬ 
dent in the United States. When the action was instituted, both were domestic 
servants in the Czechoslovakian Embassy. 

Amable moved to quash the return showing service of process upon him and 
also moved to dismiss the complaint, claiming diplomatic immunity from the 
action. Such immunity was requested for him by the Czechoslovakian Am¬ 
bassador in a communication to the Secretary of State. A copy of the Ambassa¬ 
dor’s note was transmitted to the district judge by the legal adviser to the Secre¬ 
tary of State with the following letter: 

“There is enclosed for the information of the District Court of the United 
States for the District of Columbia a copy of a note received by the Department 
of State from the Czechoslovak Ambassador in which diplomatic immunity is 
requested on behalf of Amable Hidalgo Carrera, an Ecuadoran national, em¬ 
ployed by the Czechoslovak Ambassador as a butler and chauffeur. 

“The name of Mr. Carrera has been previously registered in the Department 
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of State in accordance with Section 254 of Title 22 of the United States Code 
and has been included in the ‘List of Employees in the Embassies and Legations 
in Washington not Printed in the Diplomatic List,' commonly known as the 
‘While List,' which has been transmitted by the Secretary of State to the Marshal 
of the District of Columbia. 

“It would be appreciated if the Court would take into consideration the re¬ 
quest of the Czechoslovak Ambassador and take such action as the Court deems 
to be appropriate in the circumstances.” ‘ 

The District Court dismissed the complaint on the ground that Amable was 
diplomatically immune from the action. Rosa appeals. 

Her first ground for reversal is that the right of the appellee to diplomatic 
immunity was not properly presented to the District Court. We find, however, 
that the process by which the claim of immunity made by the Czechoslovakian 
Ambassador to the Slate Department was communicated to the court is that 
which was approved by the Supreme Court in In re Baiz, 1890, 135 U.S. 403, 
421. It is enough that an amba.ssador has requested immunity, that the Stale 
Department has recognized that the person for whom it was requested is en¬ 
titled to it, and that the Department's recognition has been communicated to 
the court. “ The courts are disposed to accept as conclusive of the fact of the 
diplomatic status of an individual claiming an exemption, the views thereon 
of the political department of their government.” Hyde, II, 1268. 

The next contention of the appellant is that the inclusion of Amablc's name 
on the so-called “White List” was not sufficient to bring him within the second 
clause of § 254 which would extend to him the protection of §§ 252 and 253. 
In support of this proposition the appellant cites Trost v. Tompkins, D.C.Mun. 
App. 1945, 44 A.2d 226. But in the Trost case the court held no more than 
that, certification of the Secretary of State being absent, a court otherwise having 
jurisdiction should determine whether the person claiming immunity was 
properly placed on the “White Li.st.” But here, the Secretary having certified 
Carrera's name as included in the list, judicial inquiry into the propriety of its 
listing was not appropriate. 

It is further suggested by the appellant that this action is not within the 
purview of § 252 since it is not one in which the defendant’s goods or chattels 
were distrained, seized or attached. The rule of immunity is not confined to 
those actions which have as a direct objective the distraint, seizure or attach¬ 
ment of goods or chattels. “It has long been a settled rule of law that foreign 
diplomatic representatives are exempt from all local processes in the country 
to which they arc accredited. 1 Kent’s Commentaries 15, 38. The same im¬ 
munity is not only given to an ambassador himself, but to his subordinates, 
family and servants as well.” 27 Harvard L,R. (1914), 489. See also 27 Yale 
LJ. (1917), 392. 

The appellant also invokes the first portion of § 254, which is 

“Sections 252 and 253 of this title shall not apply to any case where the 
person against whom the process is issued is a citizen or inhabitant of the United 
States, in the service of an ambassador or a public minister, and the process is 
founded upon a debt contracted before he entered upon such service; . . 

The suggestion is that Amable is an inhabitant of the United States in the 
service of an ambassador and that the process against him in this case was 

’ [Ed.; For sections 252, 253 and 254 of Title 22 of the United States Code, Annotated, 
see below, p. 767.] 
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founded upon a debt contracted before he entered upon such service, in that 
the child for whom support was sought was born before he began to serve the 
Ambassador. A parent’s moral or legal obligation to support his infant child 
is not usually considered as a debt within the ordinary significance of the word. 
We arc here concerned with the word “debt” as it is used in § 254; and we do 
not regard Amable's moral or legal obligation to support his child, which this 
action sought to enforce, as a “debt contracted before he entered upon” the 
Ambassador’s service. 

The final contention of the appellant is that the rule of diplomatic immunity 
docs not apply in the field of domestic relations, in support of which she cites 
State of Ohio ex rel. Popovici v. Agler, 1930, 2S0 U.S. 379, 50 S.Ct. 154, 74 
L.Ed. 489. But the question of diplomatic immunity was not raised in that case, 
as Popovici was a vice consul of Rumania, and it is universally recognized as 
a principle of international law that, in the absence of express agreement there¬ 
for, immunity does not extend to consuls, who are merely commercial repre¬ 
sentatives of foreign states. 16 Am. Jur. 964. C/. The Sao Vicente, 1922, 260 
U.S. 151, 155. 

We have no doubt that the case was properly decided by the District Court. 

Alhrmed. 


Editor’s Note: Determination of Diplomatic Status. On the methods em¬ 
ployed for determining the status of a person claiming diplomatic immunity, 
consult Sir Cecil J. B. Hurst, ‘'Diplomatic Immunities—Modern Develop¬ 
ments,” 1929 D.YJ.L., 1-13; A. B. Lyons, “The Conclusivcncss of the Foreign 
Onice Certificate,” 1946 B.YJ.L., 240-281; A. B. Lyons, “Conclusivcness 
of the Statements of the Executive—Continental and Latin-American Practice,” 
1948 B.Y.l.L., 180-210; Virginia S. Mueller, note on Trost v. Tompkins 
(1945), 44 A.2d 226, in 31 Cornell L.Q, (1945-46), 507-516; Hackworth, 
IV, 429 fT.; Harvard Research, loc\ cit,, 74-77. 

The problem is primarily one of the relationship between the executive and 
judicial branches of a government in questions involving international law. 
Compare the relationship of the courts and the executive in matters of recogni¬ 
tion, above, p. 146, and of sovereign immunity, above, pp. 449 IT. Reference by 
the courts to the executive for a certification of diplomatic status is a frequent 
practice. However, Continental courts apparently feel under less compulsion 
to accept the determinaJon of the executive on a question of diplomatic status 
as conclusive and more free to test a claim to immunity by their own investiga¬ 
tions than do English or, possibly, American courts. See A. B. Lyons in 1948 
B.Y.I.L,, 209-210. For an example of an intervention by the executive to 
prevent the courts from infringing the immunity of a foreign diplomat, see 
Epoux Foureau de la Tour v. Errembault de Dudzeele, 18 J.DJ, (1891), 137- 
158, in which the French Cour de Cassation quashed a default judgment against 
the Counsellor of the Belgian Legation in Paris after an eloquent and learned 
plea by Maitre Desjardins for the Ministry of Justice. 

B. Diplomatic Privileges and Immunities: Nature and Enforcement 

Editor’s Note: Diplomatic Privileges and Immunities: Theoretical Bases. 
Diplomatic privileges and immunities are of ancient origin, long antedating 
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the rise of the modern Slate. See citations in Lauterpacht’s Oppenheim (7th 
ed.), I, 687; Montell Ogdon, Juridical Bases of Diplomatic Immunity (1936), 
8 fl., 225-243. Of various theories which have been developed to explain the 
universal practice of granting diplomatic privileges and immunities, reference 
should be made to those based upon concepts of (1) exterritoriality, (2) repre¬ 
sentative character, or (3) function. 

(1) The theory of exterritoriality of ambassadors is based upon the fiction 
that an ambassador, residing in the State to which he is accredited, should be 
treated for purposes of jurisdiction as if he were not present. Ogdon traces this 
theory to the imperfect development in the feudal period of the concept of terri¬ 
torial, as opposed to personal, jurisdiction and the inordinate development of 
diplomatic privileges in the sixteenth century to cover the ambassador, his 
family, his suite, his chancellery, his dwelling and, at times, even the quarter 
of the foreign city in which he lived, all of which were presumed in legal theory 
to be outside the jurisdiction of the receiving State. Op. cit., 63 IT. See analyses 
of early theory and practice in E. R. Adair, The Exterritoriality of Ambassadors 
in the Sixteenth and Seventeenth Centuries (1929). Modern theory overwhelm¬ 
ingly rejects the theory of exterritoriality as an explanation of the basis of 
diplomatic immunities. Thus, Professor Diena in his Report to the League of 
Nations Committee of Experts for the Progressive Codification of International 
Law, 1926. V. 2, 20 A.J.LL. (1926), Spec. Supp., 153, observes: “It is per¬ 
fectly clear that ex-territoriality is a fiction which has no foundation either in 
law or in fact, and no effort of legal construction will ever succeed in proving 
that the person and the legation buildings of a diplomatic agent situated in the 
capital of State X are on territory which is foreign from the point of view of 
the Slate in question. There are sound practical as well as theoretical reasons for 
abandoning the term ex-territoriality . . The Institut de Droit International 
abandoned the term and the concept in its New York draft of 1929. See Annu- 
aire de VInstitut de Droit International (Session of New York, 1929), II, 207- 
256, 307-311; see comments on exterritoriality, id. 208 and Annuaire (Session 
of Lausanne, 1927), I, 399-417. Sec also Harvard Research, loc. cit., 26; 
Ogdon, op. cit., 93-104; Lawrence Preuss, “Capacity for Legation and the 
Theoretical Basis of Diplomatic Immunities,” 10 N.Y.U.L.Q.R., 170, 182- 
187. 

(2) The theory which bases diplomatic privileges and immunities upon the 
representative character of the diplomat, observes Preuss, “equates the immuni¬ 
ties of the agent with those of the sending State itself.” Originally conceived 
of as a representation of the sovereign Prince, the theory was transferred to the 
sovereign State and maintained the non-subjection of diplomatic representatives 
to the jurisdiction of the receiving State for “acts performed within the scope 
of their official functions as determined by their national law and within limits 
set by international law. In so far as the agent acts in his official capacity, his 
immunity confounds itself with that of the sending State itself . . .” However, 
“as a unique legal foundation for diplomatic immunities, the representation 
theory is inadequate in that it explains only those exemptions concerning official 
acts which diplomatic agents enjoy in common with other State officials, such 
as consuls ... it leaves unexplained those immunities which they possess with 
reference to acts performed in a private capacity.” Preuss, loc. cit., 178-181. 
See further elaboration in Ogdon, op. cit., 105-165. 

(3) Modern theory, reverting to the Grotian omnis coactio abesse a legato 
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debet (an ambassador ought to be free from all compulsion; Grotius, De Jure 
Belli ac Pacts, II, xviii, IX, Carnegie Endowment trans.), tends to base diplo¬ 
matic privileges and immunities upon the interest of function, the necessity of 
insuring free communication between States. Thus, the Committee of Experts 
for the Progressive Codification of International Law observed: “The Com¬ 
mittee docs not consider that the conception of cx-tcrritoriality, whether re¬ 
garded as a fiction or given a literal interpretation, furnishes a satisfactory basis 
for practical conclusions. In its opinion, the one solid basis for dealing with the 
subject is the necessity of permitting free and unhampered exercise of the diplo¬ 
matic function and of maintaining the dignity of the diplomatic representative 
and the State which he represents and the respect properly due to secular tradi¬ 
tions.” League Doc., 1926. V. 2; AJJ.L. (1926), Spec. Supp., 149. Cf. New 
York draft of the Institut de Droit International, Annual re, 1929, II, 307 IT. 
and citations above; Harvard Research, loc. cit., 26; Elihu Root, Secretary of 
State, March 16, 1906, as reproduced in Hackworth, IV, 513; Cordell Hull, 
Secretary of State, December 6, 1935, with reference to the arrest of the Iranian 
Minister, below, p. 773; Hurst in 1929 D.YJ.L., 4 IT.; and, for elaborate analy¬ 
sis, Ogdon, op, cit., 166-224. Preuss, loc. cit., 181-187, concludes; “As the 
foundation of diplomatic immunities, the theory ne irnpediatur legatio or the 
interest of function is now predominant, having supplanted the fiction of ex¬ 
territoriality as the theoretical basis of diplomatic privileges and immunities. 
It shares the field with the representation theory, without being excluded by 
it.” 


Great Britain, an Act for Preserving the Privileges of 
Ambassadors and Other Publick Ministers of 
Foreign Princes and States 

(The Mattueoff Case) 

7 Anne, c. 12, 1708 

[Ed.: On July 21, 1708, the Russian Ambassador to England, who was prepar¬ 
ing to present his letters of recall, was arrested by officers of justice in the streets 
of London on the basis of a warrant of arrest obtained against him by several 
merchants to whom he owed about £.300. As he drove along Charles St., the 
officers threw themselves upon him, forced him from his carriage, tore his sword, 
his cane and his hat from him and led him through the streets like a common 
criminal to a public house where he was confined until several English gentle¬ 
men secured his release by going bail for him. Despite the expression of pro¬ 
found apologies on behalf of the Queen of England and the arrest of the perpe¬ 
trators of the indignity, the Ambassador left England for Holland without 
presenting his letters of recall or accepting the customary gift to a departing 
ambassador. See more detailed account in Charles de Martens, Causes Ceddbres 
du Droit des Gens (2d ed., Leipzig, 1858), I, 73-96. 
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Although the [British Government did not deny the immunity of an ambas¬ 
sador from the jurisdiction of British courts, the British authorities were em¬ 
barrassed because arrest for debt was then lawful in England and it appeared 
that those responsible for the arrest of the Russian Ambassador were guilty 
of no crime at common or statute law. See Adair, op, cit., 87, 239. 

PTom The Case of Andrew Artemonowitz Mattueof, Ambassador of Mus¬ 
covy, Queen’s Bench, 8 Anne (1710), 10 Mod. 4, 88 English Reports (Full 
Reprint) 598, the following passages are of interest: 

[Before Lord Chief Justice Holt.) 

Thh Qi/i stion was. Whether A\ Ambassador could by law be arrested for debt. 

Sir Jam is Mountagi;!-, Attorney General. He cannot. . . . The person of an 
ambassador has ever been held sacred and inviolable, by the law of nations. The 
goods of an ambassador are not liable to distress, a fortiori, not his person. An 
ambassador must be intreated, and upon refusal sent back to his master. . . . 
Lord Cokl says, Ic^aios violari contra jus i^entium . . . 

Contra, it was said. If this be so, a subject may be left without remedy for the 
recovery of his debt, which would be a defect in law. . . . 

[The Court held] By the law of nations, neither an ambassador, nor any of his 
train or comites, can be prosecuted for any debt or contract in the courts of that 
kingdom wherein he is sent to reside. 

The Reporter notes, 10 Mod. 5: “The persons who were concerned in this 
arrest were examined before the privy council, and seventeen were committed 
to prison; most of whom were prosecuted by information in the court of queen’s 
bench at the suit of the Attorney General, and at their trial before Lord Chief 
Justice Holt, were convicted of the facts by the jury; reserving the question 
of law, how far those facts were criminal to be afterwards argued before the 
Judges; which question was never determined, I Bl. Com. 255 . . . But to 
satisfy the clamours of the foreign ministers [i. c., the diplomatic corps in 
London], who made it a common cause, as well as to appease Thf Czar, all 
the proceedings, &c. against the said ambassador are, by 7 Ann. c.l2, declared 
void . . 

English courts have interpreted 7 Anne, c.l2, as being merely declaratory 
of the law of nations. Sec BarhuiTs Case (1737) below, and Triquet v. Bath 
(1764), 3 Burr. 1478, 97 English Reports 936. See, however, Adair, op. cit., 
237-243 and same, 13 J.C.L., 3rd Sen, Pt. 1, 133 ff.l 

Whereas several turbulent and disorderly persons having in a most out- 
ragious manner insulted the person of his excellency Andrew Artemonowitz 
Mattueof, ambassador extraordinary of his Czarish Majesty, Emperor of Great 
Russia, her Majesty’s good friend and ally, by arresting him, and taking him 
by violence out of his coach in the publick street, and detaining him in custody 
for several hours, in contempt of the protection granted by her Majesty, con¬ 
trary to the Law of Nations, and in prejudice of the rights and privileges which 
ambassadors and other publick ministers, authorized and received as such, 
have at all times been thereby possessed of, and ought to be kept sacred and 
inviolable; be it therefore declared by the Queen’s most excellent majesty, by 
and with the advice and consent of the Lords Spiritual and Temporal, and Com¬ 
mons, in Parliament assembled and by the authority of the same, 

That all actions and suits, writs and processes commenced, sued, or prose¬ 
cuted against the said ambassador, by any person or persons whatsoever, and 
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all bail bonds given by the said ambassador, or any other person or persons on 
his behalf, and all recognizances of bail given or acknowledged in any such 
action or suit, and all proceedings upon or by pretext or colour of any such 
action or suit, writ or process, and all judgments had thereupon, are utterly null 
and void, and shall be deemed and adjudged to be utterly null and void, to all 
intents, constructions, and purposes whatsoever. 

II. And be it enacted by the authority aforesaid, That all entries, proceed¬ 
ings, and records against the said ambassador, or his bail, shall be vacated and 
cancelled. 

III. And to prevent the like insolencies for the future, be it further declared 
by the authority aforesaid. That all writs and processes that shall at any time 
hereafter be sued forth or prosecuted, whereby the person of any ambassador, 
or other publick minister of any foreign prince or state, authorized and re¬ 
ceived as such by her Majesty, her heirs or successors, or the domestick, or 
domestick servant of any such ambassador, or other publick minister, may be 
arrested or imprisoned, or his or their goods or chattels may be distrained, 
seized, or attached, shall be deemed and adjudged to be utterly null and void 
to ail intents, constructions, and purposes whatsoever. 

IV. And be it further enacted by the authority aforesaid. That in case any 
person or persons shall presume to sue forth or prosecute any such writ or 
process, such person and persons, and all attornics and solicitors pro.secuting 
and soliciting in such case, and all ofiiccrs executing any such writ or process, 
being thereof convicted, by the confession of the party, or by the oath of one 
or more credible witness or witnesses, before the Lord Chancellor, or Lord 
Keeper of the Great Seal of Great Britain, the Chief Justice of the Court of 
Queen's Bench, the Chief Justice of the Court of Common Pleas for the time 
being, or any two of them, shall be deemed violators of the Laws of Nations, 
and disturbers of the publick repose, and shall suffer such pains, penalties, 
and corporal punishment, as the said Lord Chancellor, Lord Keeper, and the 
said Chief Justices, or any two of them shall judge fit to be imposed and inflicted. 

V. Provided, and be it declared. That no merchant or other trader whatso¬ 
ever, within the description of any of the statutes against bankrupts, who 
hath or shall put himself into the service of any such ambassador or publick 
minister, shall have or take any manner of benefit by this act; and that no 
person shall be proceeded against as having arrested the servant of an am¬ 
bassador or publick minister, by virtue of this act, unless the name of such 
.servant be first registered in the office of one of the principal secretaries of 
state, and by such secretary transmitted to the sheriffs of London and Middle¬ 
sex for the time being, or their under sheriffs or deputies, who shall, upon the 
receipt thereof, hang up the same in some publick place in their ofliccs, whereto 
all persons may resort, and take copies thereof, without fee or reward. 

VI. And be it further enacted by the authority aforesaid. That this act shall 
be taken and allowed in all courts within this kingdom as a publick act, and 
that all judges and justices shall take notice of it without special pleading; and 
all sheriffs, bailiffs, and other officers and ministers of justice, concerned in 
the execution of process, are hereby required to have regard to this act, as 
they will answer the contrary at their peril. 
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Protection of Foreign Diplomatic Persons in the 
United States 

[Ed.: In Respubiica v. de Lon^champs (1784), 1 Dali. Ill, the Court of 
Oyer and Terminer at Philadelphia sentenced defendant to be fined and im¬ 
prisoned for threatening bodily harm to the Secretary of the French Legation 
in the Minister’s house and for assault and battery committed on the same 
person in the street. M’Kcan, C.J., observed in part: 

The first crime in the indictment is an infraction of the law of nations. This law, 
in its full extent, is part of the law of this state, and is to be collected from the 
practice of different nations, and the authority of writers. 

The person of a public minister is sacred and inviolable. Whoever offers any 
violence to him, not onlv affronts the sovereign he represents, but also hurts the 
common safety and well being of nations; he is guilty of a crime against the whole 
world. 

All the reasons, which establish the independency and inviolability of the person 
of a minister, apply likewise to secure the immunity of his house. It is to be de¬ 
fended from all outrage; it is under a peculiar protection of the laws; to invade its 
freedom is a crime against the state and all other nations. 

The comites of a minister, or those of his train, partake also of his inviolability. 
The independency of a minister extends to all his household . . . 

The Act of Congress of April 30,1790, R.S., secs. 4062-4066, was modelled 
upon 7 Anne, c. 12, but went beyond it in extending protection to the person of 
the diplomat against unlawful attacks. C/. Harvard Research, loc, cit., 94 
(1932): “There is apparently no British legislation specifically recognizing 
offences against the person, property or reputation of a foreign diplomat, the 
statute of 7 Anne, c. 12 being limited to writs or processes against the person 
or property of such, or of his servants.” 

The current legislation of the United States is set forth below.] 

18 U.S.C.A., Secs. 112, 1545 

Sfx. 112. Assaulting public minister. Whoever assaults, strikes, wounds, im¬ 
prisons, or offers violence to the person of an ambassador or other public 
minister, in violation of the law of nations, shall be fined not more than $5000 
or imprisoned not more than three years, or both. 

Whoever, in the commission of any such acts uses a deadly or dangerous 
weapon, shall be fined not more than $10,000 or imprisoned not more than 
ten years, or both. [Act of June 25, 1948, effective September 1, 1948, 62 
Stat. 862.] 

Sec. 1545. Safe conduct violation. Whoever violates any safe conduct or pass¬ 
port duly obtained and issued under authority of the United Slates shall be 
fined not more than $2000 or imprisoned not more than three years, or both. Id, 
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22 US.C.A., Secs. 252, 253, 254 

Sec. 252. Suits against ministers and their domestics prohibited. Whenever any 
writ or process is sued out or prosecuted by any person in any court of the 
United Slates, or of a State, or by any judge or justice, whereby the person of 
any ambassador or public minister of any foreign prince or State, authorized 
and received as such by the President, or any domestic or domestic servant of 
any such minister, is arrested or imprisoned, or his goods or chattels are dis¬ 
trained, seized, or attached, such writ or process shall be deemed void. (R.S. 
Sec. 4063.) 

Sec. 253. Penalty for wronftful suit. Whenever any writ or process is sued out 
in violation of section 252 of this title, every person by whom the same is 
obtained or prosecuted, whether as party or as attorney or solicitor, and every 
officer concerned in executing it, shall be deemed a violator of the laws of 
nations and a disturber of the public repose, and shall be imprisoned for not 
more than three years, and fined at the discretion of the court. (R.S. Sec. 4064.) 

Sec. 254. Exceptions as to suits against servants, etc., of minister; listing 
servants. Sections 252 and 253 of this title shall not apply to any case where 
the person against whom the process is issued is a citizen or inhabitant of the 
United States, in the service of an ambassador or a public minister, and process 
is founded upon a debt contracted before he entered upon such service; nor 
shall section 253 of this title apply to any case where the person against whom 
the process is issued is a domestic servant of an ambassador or a public minister, 
unless the name of the servant has, before the issuing thereof, been registered 
in the Department of State, and transmitted by the Secretary of State to the 
marshal of the District of Columbia, who shall upon receipt thereof post the 
same in some public place in his office. All persons shall have resort to the 
list of names so posted in the marshal’s office, and may take copies without fee. 
(R.S., Secs. 4065, 4066.) 


Regulations Concerning Diplomatic Missions ... of 
Foreign States in the Territory of the Union of 
Soviet Socialist Republics 

Approved by the Central Executive Committee and 
THE Council of the Commissars of the People of the 
U.S.S.R., January 14, 1927 

Translation from Feller and Hudson, Diplomatic and Consular Laws and 
Regulations, U, 1218 


1. Representatives of foreign States accredited to the Central Executive Com¬ 
mittee of the U.S.S.R. or to the People’s Commissariat for Foreign Affairs are 
recognized as diplomatic representatives of these States. 
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2. Diplomatic representatives and members of diplomatic missions of foreign 
States, i. e., counselors (including commercial counselors), first, second and 
third secretaries and attaches (including commercial, financial, military and 
naval attaches) possess on the basis of reciprocity all the rights and privileges 
attached to their functions in accordance with the rules of international law. 

In particular, the diplomatic representatives and the members of the diplo¬ 
matic missions mentioned above: 

(a) Enjoy personal inviolability and, in consequence, may not be subjected 
to arrest or to administrative or judicial detention; 

(b) Are not subject to the jurisdiction of the judicial institutions of the 
U.S.S.R. and of the Federated Republics in criminal matters unless there be 
consent of the government of the respective foreign State, and are subject to 
the jurisdiction of the judicial institutions of the U.S.S.R. and of the Federated 
Republics in civil matters only within the limits fixed by the rules of interna¬ 
tional law or by agreements with the respective States; they are also not obliged 
to appear as witnesses in judicial matters, and in case of their consent to give 
such testimony, they are not obliged to present themselves for this purpose 
before the tribunals; 

(c) Are exempt from all direct taxes collected for the central or local Gov¬ 
ernment as well as from personal contributions in kind or in money; 

(d) Are authorized to receive printed works within the limits of their per¬ 
sonal needs free from customs duties and without any hindrance from abroad, 
and to send such objects abroad under the same conditions. 

Notf 1: The People's Commissariat for Foreign Affairs is authorized to extend 
the rights and privileges provided for by the present article to diplomatic repre¬ 
sentatives and to members of diplomatic missions of foreign Slates accredited to 
the governments of third Slates while in transit through the territory of the U.S.S.R. 

Notf 2: 7 he rights and privileges provided for by the present article are ex¬ 
tended to the spouses and minor children of the persons there indicated. 

3. Diplomatic representatives of foreign States are authorized to correspond 
without any hindrance with their governments and with the diplomatic repre¬ 
sentatives of their country in third States, by the use of telegrams, either ordinary 
or in cipher, by diplomatic couriers or by post, as well as to correspond without 
any hindrance either by post or by the use of telegrams, whether ordinary or 
in cipher, with the consular representatives of their country in the territory of 
the U.S.S.R. 

4. The premises occupied by diplomatic missions as well as the premises 
inhabited by persons mentioned in Article 2, and their families, are inviolable. 
Searches and seizures in these premises may be effected only on the request 
or with the consent of the diplomatic representative; the presence of a repre¬ 
sentative of the public prosecutor and of a representative of the People’s Com¬ 
missariat for Foreign Affairs, if such a representative can be found in the given 
locality, being obligatory. These premises may not be placed under seal. Access 
to these premises may not lake place otherwise than with the consent of the 
diplomatic representative. Nevertheless, the inviolability of these premises gives 
no right to retain anyone there by force or to give asylum to persons against 
whom orders of arrest have been delivered by the competent organs of the 
U.S.S.R. or of the Federated Republics. 

5. The fact that a person belongs to the category of the persons mentioned 
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in Article 2 and in the notes to the said article, shall be certified by documents 
delivered to this effect by the People’s Commissariat for Foreign Affairs. 

6. On their departure from the territory of the U.S.S.R., the persons men¬ 
tioned in Article 2 enjoy all the rights and privileges attached to their functions 
until the moment when they have left the frontiers of the U.S.S.R. . . . 

Convention on Diplomatic Officers 
Adopted at Havana, February 20, 1928 - 
Hudson, Inicrnaiional Legislation, IV, 2385, 2390 

Article 14. Diplomatic officers shall be inviolate [inviolables] as to their persons, 
their residence, private or ollicial, and their property. This inviolability covers: 

(a) All classes of diplomatic officers; 

(b) The entire official personnel of the diplomatic mission; 

(c) The members of the respective families living under the same roof; 

(d) The papers, archives and correspondence of the mission. 

Article 19. Diplomatic officers are exempt from all civil or criminal jurisdic¬ 
tion of the Slate to which they arc accredited; they may not, except in the case 
when duly authorized by their government, waive immunity, be prosecuted 
or tried unless it be b) the courts of their own country. 

Article 20. The immunity from jurisdiction survives the tenure of office of 
diplomatic officers in so far as regards actions pertaining thereto; it may not, 
however, be invoked in respect to other actions except while discharging their 
diplomatic functions. 

Article 21. Persons enjoying immunity from jurisdiction may refuse to ap¬ 
pear as witne.sses before the territorial courts. 

Article 22. Diplomatic officers enter upon the enjoyment of their immunity 
from the moment they pass the frontier of the Stale where they are going to 
serve and make known their position. 

The immunities shall continue during the period that the mission may be 
suspended, and even after it shall be terminated, for the time necessary for the 
officer to be able to withdraw with the mission. 

2 [Ed.: On March 1, 1951, the following state.s were bound by the Convention: Brazil, 
Colombia, Costa Rica, Cuba, Chile, Ecuador, Haiti, Mexico, Nicaragua, Panama, Peru, 
Dominican Republic, Uruguay, Venezuela. Pan American Union, Status of the Pan 
American Treaties and Conventions (Revised to March 1, 1951.)] 
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Action by the Diplomatic Corps in Soviet Russia 
to Maintain Diplomatic Immunities 

us. For. ReL, 1918, Russia, I. 477 


[The Ambassador in Russia {David R. Francis) to the Secretary of State 
(Robert Lansing), January 14, 1918, 1 a.m.] 

2230. Rumanian Minister and entire Legation arrested 8 this [last] evening. 
Cause unknown, but supposed to be account occurrences in Rumania. Have 
called [as Dean of the Diplomatic Corps in Petrograd] meeting entire Diplo¬ 
matic Corps noon ... at American Embassy to consider this unique proceed¬ 
ing which deplorable from every viewpoint. 

[Francis to Lansing, January 14, 1918.] 

2231. Diplomatic Corps with unanimity and emphasis decided to demand 
immediate release of Diamandi without discussing causes of arrest, and to make 
such demand of Lenin. Diplomatic Corps on my suggestion going in body to 
visit Lenin . . . 

[Francis to Lansing, January 14, 1918, 11 p.rn.] 

2233. Nineteen heads of missions visited Lenin by appointment, 4 p.m., 
at Smolny and presented following in French through myself as dean: 

The undersigned chiefs of diplomatic missions of all the nations represented in 
Russia, viz.: United States, Japan, France, Sweden, Norway, Switzerland, Den¬ 
mark, Siam, China, Serbia, Portugal, Argentine Republic, Greece, Belgium, Bra¬ 
zil, Persia, Spain, Netherlands, Italy and Great Britain, profoundly indignant at 
the arrest of M. Diamandi, Minister of Rumania, and alTirming the unanimity of 
their sentiments on the subject of the violation of diplomatic immunities respected 
for centuries by all governments, demand the immediate liberty of M. Diamandi 
and of the members of his Legation. Then follow in order above-named signatures 
of all the chiefs. 

Arriving Smolny were promptly admitted and pleasantly received by Lenin 
to whom I introduced colleagues, each by title, and when all seated I presented 
above demand. On Lenin beginning to explain . . , [arrest] caused by Ru¬ 
mania’s killing and starving Russian soldiers I stated we would not discuss 
causes or justification but only the principle involved. French Ambassador then 
entered into conversation, also Belgian Minister and Serbian; Belgian stating 
feelingly, Serbian emotionally, that notwithstanding outrages in their countries 
diplomatic immunity never violated. I finally told Lenin, who had said arrest 
was made to avoid war between Rumania, Russia, that retention of Minister 
would be more likely to promote than prevent war and would weaken his gov¬ 
ernment in Russia and throughout the world. He said that if I thought so he 
would refer matter to Council of People’s Commissioners and when French 
Ambassador said we must have prompt reply Lenin said would telephone Amer¬ 
ican Ambassador this evening. Am now awaiting advice which think will be 
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favorable. Many chiefs including British and French and Japanese said would 
ask their Governments to authorize request of passport if Minister not released. 
. . . Have you any instructions? 

[Francis to Lansing, January 15, 1918,] 

2238. Continuing my 2233. About 11 heard unofficially Rumanian Minister 
would be released; hour later heard officially would be released but half an hour 
later heard previous report mistake; 3 o’clock heard again officially would be 
released; 10 o’clock today telephoned to fortress, learned was still there; at 
1 o’clock informed Rumanian Minister been told would be released on signing 
agreement to release Austrian officers and all Bolshevik soldiers arrested in 
Rumania but had refused . . . saying not diplomat when imprisoned but only 
59, his cell number. . . . About 4 p.m. was [unconditionally! released . . . 
Naturally very indignant saying been disgraced . . . 

[The Acting Secretary of State {Polk) to the Ambassador in Russia {Francis), 
January 18, 1918 A 

1999. Your 2233 . . . Press reports show your efforts successful. Depart¬ 
ment approves your course thoroughly. 


Editor’s Note: Enforcement of Diplomatic Privileges and Immunities, The 
practice and usage of Slates with reference to diplomatic privileges and im¬ 
munities crystallized into legally binding custom so long ago that it has generally 
seemed unnecessary to provide for them by treaty. See Harvard Research, loc, 
cit„ 26 ff. For the same reason there are few decisions of international tribunals 
on the subject. As Schwarzenberger, op, cit„ I (2d ed.), 66, observes: “Where 
diplomatic customs grew into law, the legal norms were mainly rules of pro¬ 
cedure which, once they were generally acknowledged as valid, were willingly 
observed and mutually considered to be a helpful rationalisation of customary 
forms of behaviour. Such rules were based on the firmest foundation of all 
law, the principle of reciprocity, and thus not in much danger of being violated.” 

In the sixteenth and seventeenth centuries, writes Adair, op, cit., 230-249, 
the normal method by which an ambassador obtained enforcement of diplo¬ 
matic immunities was a diplomatic rather than a legal method—an appeal to 
the head of the State or his principal ministers. After the enactment of 7 Anne, 
c. 12 in 1708, and comparable national legislation in other States, an additional 
method was open to the foreign diplomat: violation of his privileges and im¬ 
munities was a criminal act under the local law and he could secure enforce¬ 
ment of his rights by seeing that the courts were informed of his diplomatic 
status and privilege. 

Thus there exists today a considerable body of national legislation and regu¬ 
lations establishing as national law the requirements of international law with 
reference to diplomatic privileges and immunities. See Feller and Hudson, op, 
cit. The jurisprudence of national courts is replete with instances in which 
the requirements of international law have been met through the application 
by those courts of such national legislation or of customary international law. 
See illustrative materials in sections A, B, C, and D of this chapter. 

In exceptional cases, the action of the diplomatic corps in a particular capital 
has been invoked as a sanction of diplomatic privileges and immunities. See 
above, and the Mattueoff and De Meeus Cases. Failure to observe the require- 
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ments of international law and practice with reference to diplomatic privileges 
and immunities has, on occasion, led to retaliatory action. See above, p. 753. 

C. Diplomatic Privileges and Immunities: Duration and Extent 

Procureur General v. Nazare Aga 

France, Cour de Cassation (Chambre Civile), 1921 
Translated from 48 J.DJ. (1921), 922 

The Court. Whereas the decree of the National Convention of 13 ventose, 
year II [17941 “forbids all constituted authorities to violate in any manner the 
person of envoys of foreign governments”; 

Whereas it follows from this prescription, based upon the need of reciprocal 
independence of different States, that diplomatic agents of foreign powers are 
not, as a general rule, subject to the jurisdiction of French courts; that this 
immunity extends to any person attached to the legation; that it cannot be 
waived except by clear and regular acceptance by such persons of the jurisdic¬ 
tion of the courts before which they are summoned; 

Whereas, in fact, Youssef Kahn Nazare Aga, whose status as Counsellor of 
the Persian Legation in Paris has not been contested, has appealed from a 
repeated default judgment of the Tribunal of Commerce of the Seine which 
ordered him to pay to M. Prince the sum of 11,000 francs, the amount of a 
negotiable note endorsed by him and remaining unpaid; that far from waiving 
the benefit of diplomatic immunity, he has formally invoked it; that the decree 
appealed from confirmed the judgment on the double ground that Nazare Aga 
failed to prove that he was exercising his functions in March 1913, when he 
made the endorsement, and that, in any case, he did not produce an affidavit 
from his Government authorizing him to claim immunity; 

Whereas, however, it is immaterial w'hether the obligation was contracted 
by the diplomatic agent before or after he began to exercise his functions; it is 
sufficient that he is invested with his official character at the moment when 
judicial proceedings are taken against him; he has no need of an authorization 
from his government, when he invokes a privilege which is presumed to be 
necessary to enable him to avoid interference in the exercise of his mission; . . . 

[The decision appealed from was therefore quashed.] 
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Arrest of the Iranian Minister at Elkton 

Department of State, Press Releases, XTTI, No. 323 (December 7, 1935), 497 

[Ed.: On November 27, 1935, the Iranian Minister to the United States, the 
Honorable GhafTar Djalal, was arrested in Elkton, Md., for di.sorderly conduct 
following the arrest of his chaufTeur for reckless driving and speeding. The 
Minister was handcuffed to a constable who charged that in the argument re¬ 
sulting from the arrest for speeding, the constable had been seized by the 
throat and that the envoy’s wife had attacked him with a cane. The charge 
against the Minister was dismissed about two hours later by a justice of the 
peace on the ground of diplomatic immunity. A fine of $5 against the chauffeur 
was suspended but he was compelled to pay 75 cents as costs. The Minister 
protested to the Department of State. On December 6, 1935, the Secretary of 
State informed the Iranian Minister that the Governor of Maryland had ex¬ 
pressed apologies for the incident and that the offending police olTicers had been 
tried on a charge of assault, substantially fined, and dismissed from service. In 
expressing the formal regrets of the United States Government over the incident, 
Secretary of State Cordell Hull took occasion to remind the Iranian Govern¬ 
ment that foreign diplomatic officers were expected to observe the local law. 
Apparently interpreting this qualified apology as a reproof, the Iranian Gov¬ 
ernment indicated its displeasure by recalling its Minister and closing its Lega¬ 
tion in the United States. See Hackworth, IV, 515. 459; New York Times, Nov. 
28, 1935, p. 1, and January 5, 1936, p. 1. Cf. Chesney Hill, “vSanctions Con¬ 
straining Diplomatic Representatives to Abide by the Local Law,” 25 AJ.I.L, 
(1931), 252-269. 

In communicating to the press information as to the incident and the apology, 
Secretary Hull made the statement which follows.] 

The immunity of duly accredited foreign diplomatic representatives and 
their staffs from arrest, detention, or molestation of any sort is a practice the 
necessity of which has for many centuries been universally recognized by 
civilized nations. It is furthermore a long-established principle of international 
law to which the American Government has since the earliest days of the Re¬ 
public attached the greatest importance. This is evident from the fact that 
Federal legislation was enacted on this subject by the Congress in 1790 during 
the first administration of President Washington. 

It should be obvious that the unhampered conduct of official relations be¬ 
tween countries and the avoidance of friction and misunderstandings which 
may lead to serious consequences are dependent in large measure upon a strict 
observance of the law of nations regarding diplomatic immunity. If we are to 
be in a position to demand proper treatment of our own representatives abroad, 
we must accord such treatment to foreign representatives in this country, and 
this Government has no intention of departing from its obligations under inter¬ 
national law in this respect. 
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I may say in this connection that this Government has at all times impressed 
upon its own official representatives abroad that the privilege of. diplomatic 
immunity does not presuppose the right to violate any of the laws or regulations, 
national or local, of the countries to which they arc accredited; that, on the 
contrary, the privilege of such immunity imposes upon them the obligation of 
observing meticulously such laws and regulations. 

Such being the attitude and practice of this Government, 1 am unwilling to 
believe that other governments would condone any behavior inconsistent with 
such attitude and practice on the part of their representatives in this country. 


De Mceus v. Forzano 

Italy, Court of Cassation (United Sections), 
January 18, 1940 

Foro haliano, 65 (1940), I, 336 » 


[Ed.: De Meeus, a Belgian diplomat accredited to Italy, appealed from a deci¬ 
sion of the Court of First Instance of Rome which had rejected his claim to 
immunity from jurisdiction on the ground that diplomatic immunity extended 
in matters of private law only if the claim arose in connection with the exercise 
of his diplomatic functions but need not be allowed with reference to private law 
matters unconnected with the exercise of diplomatic function.] 

[The Court.] . . . The appeal is based upon the contention rejected by 
the Court below that there exists a rule of public international law to the effect 
that diplomatic agents of foreign Stales enjoy the privilege of complete exemp¬ 
tion from the jurisdiction of the State to which they are accredited. 

The principle that envoys arc inviolable {semeta corpora Icj^atorum) can 
be traced back to less advanced limes and peoples. PVom that principle is derived 
the ancient rule of jus gentium that the ambassadors of foreign countries are 
inviolable when in the territory of the nation which receives them. Later on, 
with the progress of civilisation and of international relations, when permanent 
diplomatic representations in foreign Stales increased, the rule of immunity 
was firmly established. This rule included exemption from the jurisdiction of 
the receiving State for the reason that it was believed that to subject a foreign 
representative to such a jurisdiction would entail a diminution of that freedom 
of action which he was to be granted as a prerequisite for the protection of the 
interests of his own country. . . . The question for decision concerns the 
limits of this exemption. 

In respect of acts which those agents carry out in their capacity as representa¬ 
tives of a foreign State and by order of their Government in the exercise of their 
public activity connected with the relations between the two States, the recogni¬ 
tion of their immunity has never been questioned. What is disputed is whether 
the immunity, as far as the exemption from civil jurisdiction is concerned, must 
be complete and must therefore be extended also to private transactions which 
the agent carries out in the country to which he is accredited. If it is admitted 

® [Ed.: Adapted by the Editor from the translation in Lauterpacht’s Annual Digest, 
1938^0, Case No. 164.] 
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that the exemption is derived from the inherent quality of the person invested 
with a diplomatic office, then it does not appear possible to recognise the ex¬ 
emption in part and to deny it in part. For it would be difficult and arbitrary to 
indicate any limit in the matter without creating the possibility of suspicion that 
artificial restrictions are being imposed upon that special liberty which is the 
ultimate reason of immunity and which the authorities of the receiving State 
intended to guarantee to the agent. On the other hand, as that privilege is of 
a personal character, it is by its nature indivisible and, consequently, at all 
times inseparable from the person of its holder. For this reason, it must be held, 
in view of the purpose and of the guiding principles underlying the exemption, 
that the consensus gentium on the basis of which international custom has de¬ 
veloped must be understood in the wider sense described above, that is to say, 
as an exemption from civil jurisdiction even in respect of acts concerning the 
private life of the diplomatic representative, acts which in substance constitute 
the necessary foundation for the exercise of public functions. 

Italian and foreign literature, though not unanimous, certainly tends to assert 
that there exists an international rule in the above mentioned wider sense. 

No decisions to this effect have been rendered by this Court in full session. 
The Court of Cassation of Rome has rendered a decision to the contrary effect.** 
Courts of first instance, in many cases, have refused to follow it. It gave rise to 
a formal protest lodged with the Ministry of Foreign Affairs, not by the repre¬ 
sentative concerned, but by the Diplomatic Corps. The latter pointed out that 
such judgments were contrary to the rule, followed by the practice of all States, 
that diplomatic agents arc exempt from civil jurisdiction.*^ The importance of 
this incident cannot be denied. It indicates the conviction prevailing in inter¬ 
ested international circles to the effect that the custom discussed above is ob¬ 
ligatory in international law and that it has been recognised by civilised 
States. 

Italian law does not contain special provisions in respect of this matter. How¬ 
ever, in a recent Law (of May 27, 1929, No. 810, which rendered executive 
the Latcran Treaty) where reference was made to the privileges and immunities 
enjoyed by diplomatic agents according to international law (Article 12), there 
is no restrictive definition of these immunities.^' 

On the other hand, there exist express international agreements which ap¬ 
prove the custom under review and which lend force to the observations made 
above. Thus the recent Hague Agreement of May 22, 1928,' regarding the 
status of the members and officials of the Permanent Court of International 
Justice, with which Italy was connected, was in this sense. Shortly afterwards, 
the Italian Government concluded the Latcran Treaty without including pro¬ 
visions of a restrictive nature. 

< [Ed.; The case referred to is Comina v. Kite, January 31, 1922, Annual Digest, 
1919-22, Case No. 202. See also Hackworth, IV, 548 ff.] 

•■^[Ed.: See Harvard Research, loc. cit., 105, for the text of the protest by the Diplo¬ 
matic Corps, which stated in part: 

(Translation) “. . . In this opinion [Comina v. Kite] the Supreme Court of Rome 
set forth the principle that . . . diplomatic immunity is limited solely to those cases in 
which diplomatic agents act officially as representatives of their governments. 

‘This decision is in contradiction with the rule commonly admitted hitherto and 
followed in practice by all States: This rule is that, in principle, diplomatic agents are 
exempt not only from criminal but from civil jurisdiction in the countries to which 
they are accredited. . . .”J 

«[Ed.: See 23 AJJ,L. (1929), Supp. 187.1 
MEd.: OJ. (1928), 985-987.J 
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The Hague Agreement expresses what at that time were held to be the rules 
of international law in force in respect of diplomatic immunities and privileges. 
It confirms the absolute immunity appertaining to the person of the diplomatic 
agent, with special reference to exemption from the jurisdiction of the receiving 
State. It only excludes this privilege in so far as Dutch personnel is concerned. 
. . . From the same period dates the Havana Convention of February 20, 
1928,"' article 19 of which afilrms solemnly that “diplomatic officers arc exempt 
from all civil or criminal jurisdiction of the State to which they are accredited; 
they may not, except when duly authorised by their Government, waive im¬ 
munity, be prosecuted, or tried, unless by the Courts of their own country.” 

The concurrence of these specific provisions, the examination of which lies 
within the powers of this Court and which represent concrete expressions of 
international law, proves the existence of the rule invoked by the appellant. 
For this reason, in the absence of provisions to the contrary in our municipal 
law and seeing that there are indications that we have adhered to the rule in 
question, it must be held that the principle that diplomatic agents accredited 
to our country are exempt from Italian civil jurisdiction, applies in Italy even 
in respect of acts relating to the necessities of their private affairs. . . . 

[The decision of the Court of Rome was reversed.-’J 

Salm V. Frazier 

France, Court of Appeals of Rouen, 

First Civil Tribunal, 1933 

As translated in 28 AJ,LL, (1934), 382 

[Ed.: “Shortly after the resignation of Arthur Hugh Frazier as American 
Charge d’Affaires pro tempore in Austria, Count Salm, the proprietor of a 
house rented by Frazier as the Legation building, brought suit against him in 
connection with the lease and, in his absence from Austria, obtained a judgment. 
Count Salm subsequently sought to have the judgment executed in the courts 
of France” where Frazier was domiciled at Giverny (Eure). Hackworth, IV, 
536. From a dismissal of his suit by the Civil Court of Les Andelys, December 
11, 1931, Count Salm appeals.] 

[The Court.] . . . Upon appeal of the cause. 

Considering that the principle of immunity from jurisdiction, which does not 
allow summoning diplomatic agents before courts of countries other than their 
own, is founded on the interest that States maintaining diplomatic relations 
with each other have in reciprocally guarantying the respect and independence 
of their representatives; 

Considering that this principle is recognized in French law and that viola¬ 
tion of the principle, directly or indirectly, such as would occur if French civil 
® [Ed.: See above, p. 769.] 

®[Ed.: See Note in Annual Digest, 1938-40, 426.] 
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courts recognized foreign judicial decisions which are contrary to it, cannot 
be permitted; 

Considering that it appears from the documents in the case that Frazier was 
accredited by the United States of America as Commissioner for Austria on 
September 13, 1920; later being accredited as Charge d'AfTaires to the same 
State, from November 25, 1921, until July 22, 1922, when his resignation be¬ 
came effective; 

Considering that it appears further that the proceedings which were brought 
against him by Salm before the Austrian courts and that the judicial decisions 
for which the latter solicits execution were in the nature of indemnities claimed 
from F'razier by Salm as the result of the leasing of real estate and consequential 
chattels, rented in November, 1920, by this diplomat for the housing of himself, 
his family and his servant personnel during the course of his mission; 

Considering that, as a result, these decisions relate to acts entered into by 
Frazier while a diplomatic agent and connected with the practice of his func¬ 
tions; 

Considering that, if immunity attaches more to the functions than to the 
person of the diplomatic agent and does not last beyond the discontinuance of 
his functions, nevertheless that interpretation applies only to acts taking place 
after the discontinuance of said functions; 

That it could not be admitted to the contrary that he could be called to ac¬ 
count like a private individual for actions contemporaneous with his mission 
and connected with it; that it would be, as have stated the first judges, rendering 
illusory the very principle of immunity; 

Considering that for these reasons and the other considerations of the same 
order that they gave out, the first judges did, with reason, refuse to enforce 
in France definite decisions emanating from foreign tribunals which would in 
effect bring about such possibilities: 

That it befalls, in consequence, to confirm the disputed decision, without 
need of examining the value of the other considerations on which it rests; 

For these reasons and those set forth by the first judges which conform with 
these present. 

The court, having heard the motions of the attorneys, the pleadings of their 
barristers, the Advocate General Bertrand having given orally during the course 
of the hearing his conclusions, w'hich conform, and after due deliberation in 
accordance with the law; 

Confirms the judgment which is appealed. . . . 
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Laperdrix and Pcnquer v. KoiizoubofiF and Belin 
France, Cour de Paris (9 Ch. corr.), April 9 , 1925 
53 J . D.L (1926), 64 lo 

[Laperdrix and Penquer obtained a judgment against Belin on the ground that 
they were injured by his car, driven by his chauffeur, Kouzouboff. Belin ap¬ 
pealed, claiming diplomatic immunity on the ground that at the time of the 
accident (September 21, 1923) he was still Secretary of Embassy of the United 
States.] 

The Court. As to the claim to diplomatic immunity raised by Belin, former 
Secretary of Embassy of the United States: 

Whereas at the time the action was commenced against Belin on December 
10, 1923, he had (since November 20, 1923) officially terminated his func¬ 
tions; 

Whereas the principle of diplomatic immunity, developed in the interest 
of governments and not in the interest of diplomats, docs not survive the 
mission; 

Whereas the opposite conclusion would lead to the creation for the diplo¬ 
matic agent of a form of prescription and an unlimited irresponsibility, . . . 

For these reasons . . . [the Court] rejects as unfounded the immunity 
claimed by Belin and declares him civilly responsible [to the extent of 140,000 
francs, for the act of his agent, Kouzouboff.] 

Dickinson v. Del Solar 
Great Britain, King’s Bench Division, 1929 
[1930] 1 K.B. 376 

♦♦♦♦♦♦♦♦♦♦♦♦ 

Lord Hewart, C.J. This was an action in which the plaintiff, Mr. Robert 
Edmund Dickinson, sought to recover damages against the defendant, Emilio 
Del Solar, for injuries to the plaintiff caused by the negligent driving of a motor 
car by the defendant or his servant. That action was tried before me with a special 
jury on July 9 last, and in the result the jury awarded £856 damages to the 
plaintiff. Judgment was entered accordingly with costs against the defendant, 
Emilio Del Solar. That defendant however had a policy of insurance with the 
third parties, the Mobile and General Insurance Company, Ltd., and he claims 
against those third parties a declaration that he is entitled to be indemnified 

Translated by the Editor. 
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against any amount that he might be adjudged and ordered to pay to the plain¬ 
tiff by way of damages in the action. . . . The third party alleged further that 
if the plaintiff in the action was injured, nevertheless the defendant was under 
no legal liability to the plaintiff by reason of the fact that the defendant was at 
all material times First Secretary of the Peruvian Legation and immune from 
civil process; alternatively, the third party relied upon certain alleged breaches 
of conditions. . . . 

There followed correspondence; the representative of the insurance com¬ 
pany was seen again by the defendant and it was made quite clear that the 
Minister of the Peruvian Legation had intervened and had forbidden the de¬ 
fendant to rely upon diplomatic immunity, inasmuch as the collision had 
taken place when the car was being used not for official but for private pur¬ 
poses. In the meantime certain steps had been taken in the action; an ap¬ 
pearance had been entered by the insurance company for the defendant, other 
steps had been taken, and finally, when it was made abundantly clear that 
diplomatic privilege was not to be pleaded, this letter of March 5, 1929, was 
written by Mr. Del Solar’s solicitors to the solicitors to the insurance com¬ 
pany: 

We have seen His Excellency the Peruvian Minister personally on this matter, 
and he has definitely repeated the instructions he has already given to his first sec¬ 
retary, Mr. Del Solar, to the effect that diplomatic privilege is not to be pleaded in 
this action; in our submission, therefore, the effect is that, so far at any rate as this 
claim is concerned, Mr. Del Solar has not and never did have any diplomatic privi¬ 
lege at all, so that it is impossible for him to claim it even if he wished to do so. . . . 

. . . Diplomatic agents arc not, in virtue of their privileges as such, im¬ 
mune from legal liability for any wrongful acts. The accurate statement is 
that they are not liable to be sued in the English Courts unless they submit to 
the jurisdiction. Diplomatic privilege docs not import immunity from legal 
liability, but only exemption from local jurisdiction. The privilege is the 
privilege of the Sovereign by whom the diplomatic agent is accredited, and 
it may be waived with the sanction of the Sovereign or of the official superior 
of the agent; Taylor v. Best (1854) 14 C.B. 487; In re Suarez [1918] 1 Ch. 
176, 193. In the present case the privilege was waived and jurisdiction was 
submitted to by the entry of appearance: In re Suarez: Duff Development 
Co, V. Government oj Kelantan [1924] A.C. 797, 830, and as Mr. Del Solar 
had so submitted to the jurisdiction it was no longer open to him to set up 
privilege. If privilege had been pleaded as a defence, the defence could, in 
the circumstances, have been struck out. Mr. Del Solar was bound to obey 
the direction of his Minister in the matter. In these circumstances it does not 
appear to me that there has been, on the part of Mr. Del Solar, any breach 
of the conditions of the policy, and the judgment clearly creates a legal liability 
against which the insurance company have agreed to indemnify him. It has been 
argued that by reason of the privilege execution cannot issue against Mr. Del 
Solar on the judgment. That is perhaps an open question: Duff Development 
Co, v. Government of Kelantan, But in my opinion it is not neeessary to decide 
it. Even if execution could not issue in this country while Mr. Del Solar remains 
a diplomatic agent, presumably it might issue if he ceased to be a privileged 
person, and the judgment might also be the foundation of proceedings against 
him in Peru at any time. I hold therefore that the third parties here are liable. 
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Harvard Research Draft Convention on 
Diplomatic Privileges and Immunities, 1932, 

(Annotated by the Editor) 

26 AJJ.L. (1932), Siipp. 89 


Article 16. A receiving Slate shall accord to a member of a mission, to a mem¬ 
ber of his family, and to a member of the administrative personnel the privileges 
and immunities respectively provided for in this convention, as from the time 
of such person’s entry upon the territory of the receiving State, or if the person 
is already within the territory of the receiving State, as from the time of his 
becoming such a member. 

Editor’s No i e: Commencement oj Privileges and Immunities. See Comment, 
id.y 89-90, that, although writers have varied as to whether diplomatic privileges 
and immunities commence at the time of entry upon the territory or only upon 
official reception by the receiving State, ‘"official reception in practice docs not 
invest the person with his official character; that he possesses as a consequence 
of his appointment by the sending State and af*rcnient or acquiescence therein 
by the reeeiving State. It becomes operative from the moment he enters the 
territory of the State in which the mission must function. . . . The elTect, 
therefore, of a formal reception is merely to confirm and acknowledge a pre¬ 
existing status.” Cf. Article 22 of the Havana Convention, above; Sir Cecil 
Hurst, Les Immimites DiplomatiqucSy 12 Hague Recucil (1926), 115, 237 IT.; 
Diena Report, League Doc. 1926. V. 2, p. 8; Reply of Swiss Government to 
League Questionnaire No. 3, 1927. V. 1. pp. 242 IT. 

On the universally recognized “right of official communication”—the obliga¬ 
tion of a receiving Stale under international law to permit and protect communi¬ 
cations of a diplomatic mission and its personnel with the sending State, with 
each other, and with nationals of the sending Stale in the territory of the re¬ 
ceiving State—see Harvard Research, Article 14, and Comment, he. cit.y 
79—85; Moore, Digest^ IV, 695 IL; Hackworth, IV, 615 IT.; Hyde, II, 1255 IT. 
Except in time of war, diplomatic personnel have been regarded as entitled 
under international law to freedom of movement within the territory of the 
receiving State. Hyde, II, 1263. For protests by the United States against re¬ 
strictions imposed by Soviet Russia and her satellites on the freedom of travel 
and freedom to communicate with American nationals of American diplomats, 
see, e. g., D.S. Bully XIX, No. 486 (Oct. 24, 1948), 525; id., XXII, No. 552 
(Jan. 30, 1950), 159; id.y No. 557 (Mch. 6, 1950), 353, 356; id.y No. 559 
(Mch. 20, 1950), 433, 439, 442; id.. No. 570 (June 5, 1950), 921 (U.S. 
retaliation against Rumanian restrictions). 

Article 17. A receiving State shall protect a member of a mission and the 
members of his family from any interference with their security, peace or 
dignity. 
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Editor’s Notk: Rif^ht to Protection, This right of protection, says the Com¬ 
ment, loc. cit., 90 (T., is sometimes termed “inviolability”; but at least three 
conceptions of inviolability persist: “Some authors treat inviolability as the 
fundamental principle of diplomatic immunities, as the rule of entire independ¬ 
ence from which the immunity from jurisdiction is derived. In this sense, in¬ 
violability is identified with immunity . . . [citations here omitted]. A second 
view defines inviolability as protection against the exercise of legal force or 
constraint upon the person of the agent. Thus, even in the case of an exception 
to the general rule of immunity, a judgment could not be executed against the 
agent or against the property employed by him in an ofiicial capacity. . . . 
Finally, inviolability is viewed by some authors as distinct from exterritoriality 
or immunity from jurisdiction. The former 1 inviolability] protects the agent 
from all illegal attacks on the part of individuals or the authorities of the receiv¬ 
ing State, and the latter [immunity] from acts of authority which would other¬ 
wise be lawful.” This third conception of inviolability, which stresses the duty 
of a State to afford personal protection and security against unlawful interfer¬ 
ence is to be preferred and is the basis of Article 17. On the right to protection 
see further: Moore, Diiicst, IV, 622 IT.; Hackworth, IV, 507 11.; Hyde, II, 
1249 IT.; Genet, I, 487 ff.; Hurst, loc cit,, 124 IT.; Lautcrpacht's Oppenheim 
(7th ed.), 1, 707 fl‘.; Respuhlica v. de Lon^champs, above, p. 766. On protec¬ 
tion of premises and archives, see below, pp. 787 IT. 


Article 18, A receiving State shall not impose liability on a person for an 
act done by him in the performance of his functions as a member of a mission 
or as a member of the administrative personnel. 

Editor’s Note: Mon-Liability for Official Acts. The Comment observes, loc, 
cit., 98-99: 

During the period of their official functions the members of a mission are ex¬ 
empt from the jurisdiction of the receiving State, both with respect to official and 
private acts [Article 19, below]. For acts performed in a private capacity, however, 
they are subject to the law of the receiving State, their immunity being merely from 
the exercise of jurisdiction. . . . 

A failure to recognize the above principle appears to rest (1) upon a confusion 
of “jurisdiction” as the power of judging with “jurisdiction” as the competence to 
legislate, and the tendency to regard the two as inseparable . . . and (2) upon 
the influence of the doctrine of extraterritoriality, which, in postulating the legal 
absence of the diplomatic agent from the territory of the receiving State, leads 
necessarily to the view that he is exempted from its law as well as from its juris¬ 
diction. 

A willful disregard of the criminal law of the receiving State by a member of 
a mission is not presumably an act within the scope of his official functions. If it 
were, it would be attributable to the sending State, and would be a matter for diplo¬ 
matic reclamation with the receiving State. If, however, it is not within the scope 
of his official functions there is personal responsibility for the act, but in the ab¬ 
sence of renunciation or waiver, the receiving State would have no jurisdiction 
over the person for such an act. If there were no liability for the act, he would 
obviously have committed no crime which the courts of the receiving State would 
be competent to punish. Should the sending State avow the act as one ratified or 
authorized by it, an entirely different question would be presented, similar to that 
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in the MacLeod Case between Great Britain and the United States, 1841. See 6 
Moore, Digest, 261. 

Although immunity from the jurisdiction of the receiving State for private acts 
is attached to the person of the member of a mission and therefore does not sur¬ 
vive the period of his functions (subject to the provisions of article 29 of this 
draft), the immunity for official acts is permanent. Insofar as the member acts in 
his official capacity, his immunity confounds itself with that of the sending State 
itself, and depends, not upon the person of the representative, but upon the intrin¬ 
sic nature of the act performed. International law imposes upon the courts of the 
receiving State an incompetence ratione materiae in the case of public acts. The 
incompetence of the courts in the case of official acts docs not constitute a diplo¬ 
matic privilege in the sense that it is imposed by international law as an exception 
to the competence which the courts would normally possess. Immunity for official 
acts, as the application of a general principle of international law, and attaching 
to the intrinsic nature of the acts themselves, does not constitute a part of “exter¬ 
ritoriality” or diplomatic immunity in the strict sense, which imposes upon the 
court an incompetence ratione personae. It applies to all public acts, by whomso¬ 
ever performed, and to all state agents, whether diplomatic or otherwise. 


Article 19. A receiving State shall not exercise judicial or administrative 
jurisdiction over a member of a mission or over a member of his family. 

Editor's Notii : E.xemption jrom Jurisdiction. See Comment loc. cit., 99-106, 
for extensive citations to judicial decisions and contemporary comment. For 
an analysis of earlier theory and of diplomatic incidents establishing the im¬ 
munity of the ambassador and his suite from the criminal and civil jurisdiction 
of the receiving State, see Adair, op. cit., chs. II-VIII. Consult also Moore, 
Digest, IV, 630 ff.; Hackworth, IV, 513 ff.; Hyde, II, 1263 fT.; Genet, op. cit., 
I, 562 ff.; Hurst in 12 Hague Recueil (1926), 119 ff.; Deak in 1 So. California 
L.R. (1927-28), 209 ff.; Replies of Governments to Questionnaire No. 3, 
League Doc. 1927. V. 1, pp. 127 ff.; Feller and Hudson, op. cit. 

The Harvard Research, loc. cit., 93, observes: “Municipal legislation con¬ 
cerning persons of diplomatic status involves two essentially diverse situations: 
(a) where the person having diplomatic status is interfered with by any agency 
of the government of the receiving State (involving diplomatic immunities in 
the proper sense of the term) [Article 19]; and (b) acts committed within the 
territory of the receiving State by officials acting outside the scope of their 
governmental authority, or by others having no claim to governmental au¬ 
thority” [the duty of the receiving State to afford protection as to acts threatened 
against members of missions and their families expressed in Article 17]. 

The nature of diplomatic immunity is slated by Judge Moore in his Digest, 
IV, 630, as follows: “The exemption of diplomatic officers from the local juris¬ 
diction is often described as ‘extraterritoriality.’ The word, however, is in this 
relation peculiarly metaphorical and misleading. It is admitted that if the gov¬ 
ernment of the country which the minister represents waives his immunity he 
may be tried and prosecuted, criminally or civilly, in the local tribunals. His 
immunity is therefore in reality merely an exemption from process so long as 
he retains the diplomatic character.” In the United States, wrote Secretary of 
State Philander C. Knox to the Spanish Minister, January 18, 1912, Hackworth, 
IV, 514, “a foreign diplomatic representative is accorded all the immunities. 
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privileges, and exemptions to which he may be entitled by international law. 
He is immune from the criminal and civil jurisdiction of the United States and 
cannot be sued, arrested or punished by the laws thereof; he is exempt from 
testifying before any tribunal whatever; his dwelling house and goods and the 
archives of his mission cannot be entered, searched, or detained under process 
of law or by the local authorities . . 

Adair points out that since few of the earlier writers really tried to find out 
what was happening in their own day “sixteenth century practice was decidedly 
in advance of theory.” Op, cit., 65. The one crime an ambassador was prone to 
commit—“treason and sedition—he committed with his master as at least a 
tacit accomplice.” Id., 90. “Yet throughout the sixteenth and seventeenth cen¬ 
turies, so far as can be discovered, no ambassador was ever put to death, nor 
even subjected to any very prolonged imprisonment for crimes committed, 
unless he was a subject of the State to which he had been sent; and an ambassa¬ 
dor’s position often rendered him a centre of such sedition as, in a subject, would 
have met with immediate execution.” Id., 64. 

Prior to the statute of 7 Anne, c. 12, 1708, Adair finds the immunity of 
the ambassador and his suite from the civil jurisdiction of the receiving State 
less well established (id., 90), although British courts have held that statute 
to be merely declaratory of the pre-existing law of nations. Sec above, p. 764. 
As late as the twentieth century, Italian courts have denied foreign diplomatic 
olficers immunity from civil jurisdiction for acts performed or obligations con¬ 
tracted by them outside the scope of their official functions. See Dicna Report, 
League Doc. 1926. V. 2, p. 6, and Annual Digest^ 1938-40, 426. The de¬ 
cision in De Meeus v. Forzano, above, p. 774, reverses this aberration. Cf. 
Harvard Research, loc. cit., 104 ff.; Moore, Digest, IV, 646 ff.; Hackworth, IV, 
555 fT.; Hyde, II, 1271. 

Where a diplomatic representative engages in business or a profession not 
within the scope of his olficial functions the Harvard Research proposes (Article 
24) that the receiving State may refuse to accord diplomatic privileges and 
immunities in relation thereto. However, the Research admits that “present 
practice . . . accords immunity from jurisdiction for all acts, whether official, 
private, or professional,” citing Taylor v. Best (1854), 14 C.B. 487, 519; Mag¬ 
dalena Steam Navigation Co. v. Martin (1859), 2 E. & E. 94; In re Republic 
of Bolivia Exploration Syndicate, Ltd., [1914] 1 Ch. 139; Tchicherine v. Du¬ 
pont and Pinet (Cour de Paris, July 12, 1867), Journal du Palais (1868), 815; 
Hurst, loc. cit., 184-189; Genet, op. cit., I, 579 ff. 

For the conclusion that a diplomatic officer is exempt from subpoena as a 
witness, see Adair, op. cit., 92 ff.; Moore, Digest, IV, 642 ff.; Hackworth, 
551 ff.;Hyde, II, 1270. 

In the absence of treaty, the exemption from customs duties of articles im¬ 
ported for the official use of a mission or for the personal use of its members 
is generally regarded as resting upon comity rather than upon international 
law. Reciprocity is the basis upon which such customs immunity is usually 
granted. See Harvard Research, loc. cit., 107 ff. Although exemption from taxa¬ 
tion is sometimes regarded as a “noncssential” prerogative of diplomats, exemp¬ 
tion from direct taxation is well-established in modern practice, and is supported 
by the immunity of diplomatic personnel from judicial process. Id., 114 ff. See 
also Moore, Digest, 669 ff.; Hackworth, IV, 566-596; Hyde, II, 1276 ff.; 
Genet, op. cit., I, 423-450. 
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Article 23. Subject to the provisions of this convention, a receiving State may 
exercise jurisdiction over any member of the administrative or service personnel 
of a mission, only to an extent and in such a manner as to avoid undue interfer¬ 
ence with the conduct of the business of the mission. 

Editor's Noth: Beneficiaries of Diplomatic Immunities. ‘The immunity 
[under the law of the United States] from criminal prosecution and civil process 
and from the obligation to testify is considered to apply to a foreign diplomatic 
representative, his secretaries, attaches, including military, naval and commer¬ 
cial attaches, employees, members of his household, including his family, and 
domestic servants. Employees or servants of diplomatic missions arc entitled 
to the immunities in question regardless of their nationality with the exception 
of one case ... [22 V.S.C.A., Sec. 254, above] where process is founded 
upon a debt contracted before the employee or servant [a citizen or inhabitant 
of the United States] entered the service of the mission.” Grew, Under Secretary 
of State to the German Charge d'AlTaircs ad interim, .luly 16, 1926, Hackworth, 
IV, 515. Sec Carrera v. Carrera, above, p. 759; Adair, op. cit., 115-160; Lauter- 
pachfsOppenheim (7thed.), 723 n.^Moov^, Digest, IV, 430 IT., 648 tT.;Hack- 
worlh, IV, 393-434, 515 If.; Hyde, II, 1222 fT. 

For conclusions that British practice is like that of the United States; that 
pre-Nazi German and Austrian law accorded diplomatic immunities to minor 
diplomatic officials and servants unless they were nationals of the receiving 
State; that Soviet Russia denies jurisdictional immunities to minor officials 
and servants of the diplomatic missions of foreign States; and that the practice 
of certain other States is not consistent, see Joyce A. C. Guttcridge, “Immunities 
of the Subordinate Diplomatic Staff,” 1947 B.Y.I.L., 148-159. Cf. Harvard 
Research, loc. cit., 119 ff.; Hurst, loc. cit., 201 IT. 

Article 19 of the Harvard Research Draft, above, limits the diplomatic im¬ 
munity of exemption from local jurisdiction to members of a mission and their 
families. “Members of a mission” include for this purpose chiefs of mission, 
counsellors, secretaries of embassy or legation and attaches {loc. cit., 46-47), 
but not administrative personnel such as chancellors, directors of chancery, 
archivists, clerks, secretaries, and messengers or servants {id., 48-49). 

The theory of Article 23 of the Harvard Research Draft, which is admittedly 
**lex ferenda, not strictly declaratory of international law” since “traditionally 
the entire suite, comites, of an envoy had privileges and immunities not easily 
differentiated from those of the envoy himself” {id., 119), is expressed as fol¬ 
lows {id., 118): “Under the doctrine, ne impediatur legatio, this article empha¬ 
sizes the duty of the receiving State toward the sending State not to interfere 
with the proper functioning of the latter’s mission. This duty being recognized, 
it does not seem necessary to surround the administrative and service personnel 
with those privileges and immunities known as diplomatic. So far as the ad¬ 
ministrative personnel are concerned there is non-liability for acts done by them 
within the scope of their official functions (Article 18) . . . The service per¬ 
sonnel, ‘servants’ in a strict sense, are afforded no immunities from jurisdiction 
by this draft,” although they are exempt from the service of process while upon 
diplomatic premises. Gutteridge, loc. cit., 157 ff., supports this proposal of the 
Harvard Research. 
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Article 25, When a member of a mission or a member of his family institutes 
a proceeding in a court of the receiving State, the receiving State may exercise 
jurisdiction over such person for the purposes of that proceeding; in the absence 
of a renunciation or waiver of the immunity from execution, however, no execu¬ 
tion may issue in consequence of that proceeding against him or against his 
property. 

Article 26, A sending State may renounce or waive any of the privileges or 
immunities provided for in this convention: the renunciation or waiver may 
be made only by the government of the sending Slate if il concerns the privileges 
or immunities of the chief of mission; in other cases, the renunciation or waiver 
may be made by the government of the sending State or by the chief of mission. 

Editor’s Note: Waiver oj hnnumities. Sec Comment, loc. cit,, 122->131. When 
a diplomatic officer voluntarily invokes the jurisdiction of a court of the receiv¬ 
ing State, he is presumed to have waived his immunity except as to matters of 
execution. The consent of his government is not required. See Mr. Fish, Secre¬ 
tary of State, to Mr. Jay, Minister to Austria-Hungary, December 29, 1874, 
Moore, Digest, IV, 635 ff.; Diena Report, League Doc. 1926. V. 2, p. 7. 

Although it is universally recognized that waiver ‘'cannot be performed with¬ 
out the authorization of the government of the sending State, since the im¬ 
munity is not personal to the individual concerned,” practice and jurisprudence 
vary as to whether an express authorization by the sending State or a statement 
by the chief of mission is sufficient. Sec citations. Harvard Research, loc, cit,, 
125 ff.; Hackworth, IV, 543 flF.; Hurst, loc, cit., 193 IT. C/. Dickinson v. Del 
Solar, above; Montwid-Biallozov v. Ivaldi, Annual Digest, 1925-26, Case No. 
245, where the Supreme Court of Poland held (1925) that the military attache 
of the Italian Legation at Warsaw, who had contracted to lease a flat, with the 
proviso that “the diplomatic clause shall not be invoked,” was not competent 
to waive a diplomatic privilege which belonged to his State, and therefore the 
waiver was not binding. C/. also In re Republic of Bolivia Exploration Syndi¬ 
cate, Ltd,, [1914] 1 Ch. J39, where a British court held that a second secretary 
of the Peruvian Legation in London had not waived his diplomatic immunity 
by answering to the merits of a civil action. The court said in part: “I am far 
from satisfied that a subordinate secretary can elTectually waive his privilege 
without the sanction of his Sovereign or Legation. . . .” 


Article 29, When the functions of a member of a mission have been termi¬ 
nated, a receiving State shall continue to accord to him and to the members of 
his family the privileges and immunities provided for in this convention, until 
such persons have had reasonable opportunity to leave the territory of the 
receiving State. 

Editor’s Note: Termination of Privileges and Immunities, The Comment, 
loc, cit,, 134, states that both Article 16, fixing a time for the commencement 
of diplomatic privileges and immunities, and Article 29, dealing with their 
termination, “are based upon long practice.” The rationale of Article 29 is ex¬ 
pressed as follows (id,, 137): 
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(1) members of mission are immune from the jurisdiction of the receiving State 
for their official and private acts; (2) immunity from jurisdiction with respect to 
private acts being conceded only in the interest of the successful and unhindered 
functioning of the mission, it does not imply an exemption from the substantive 
law of the receiving State, in the absence of affirmative provision; (3) since the 
immunity from jurisdiction for private acts is attached to the person of the diplo¬ 
matic agent, and since he is not exempted from legal liability for such acts, his 
immunity ends with the termination of his diplomatic character, due time being 
granted him in which to take his departure from the receiving State; (4) immunity 
for official acts is an exemption from both the jurisdiction and the law of the receiv¬ 
ing State, and, as a manifestation of the immunity of the sending Slate acting in a 
public capacity, it imposes an incompetence ratione materiae upon the receiving 
Slate; (5) consequently, immunity for official acts survives the cessation of diplo¬ 
matic character and functions, since it is not attached to the person of the agent 
but to the sending Stale itself.” 

See Moore, Digest, IV, 662 ff.; Hackworth, IV, 454 ff.; Hyde, II, 1275; 
Hurst, loc. cit., 237 ff.; Laulerpacht’s Oppenheim (7th ed.), I, 111 ff.; Genet, 
op, cit,, I, 587 ff.; R. G. Jones “Termination of Diplomatic Immunity,” 1948 
262-279; Miisurus Bey v. Gadhan, [1894] 2 Q.B. 352; Suarez v. 
Suarez, [1917] 2 Ch. 131 and [1918] 1 Ch. 176; Rex v. Kent, [1941] 1 K.B. 
454, Annual Digest, 1941-42, Case No. 110; Salni v. Frazier, above; La 
Perdrix, etc, v. Belin, etc,, above; District of Columbia v. Paris (1939), 33 
A,J,1,L, (1939), 787. 

Subsequent to the decision in V, v. D,, below, p. 801, Demoiselle V. brought 
a further paternity action against D. before the Tribunal of First Instance of 
Geneva, claiming expenses, reparation and support for her illegitimate son, 
born November 10, 1925. Defendant raised three defences: (1) res judicata; 
(2) lack of jurisdiction by the Swiss court on the ground that at the lime he 
was alleged to have had intimate relations with Dlle. V. he was covered with 
diplomatic immunity; and (3) that the Swiss court lacked jurisdiction on the 
ground that at the time of this second action he was entitled to diplomatic im¬ 
munity as the Yugoslav Charge d’Affaires in Egypt. The Court, on March 29, 
1927, rejected all three arguments. As to the second defence, the Court noted 
that the status of D. as Yugoslav representative to the League of Nations had 
terminated prior to the commencement of the present action and held that 
immunity for unofficial acts did not survive the termination of the mission. As 
to the third defence, the Court held that the diplomatic immunities to which 
defendant was presently entitled in Egypt did not extend to him in Switzerland 
but existed only in the interest of the performance of his functions in Egypt, 
since the “tacit convention” which is the source of diplomatic immunities binds 
only the two interested Slates. The Court was correct in rejecting by implication 
the fiction of exterritoriality and in founding diplomatic immunities upon the 
interest of function, but incorrect in implying a tacit convention as their basis 
(on which point see Preuss in 10 N.Y,U,L,Q,R,, 176 ff.). The Court, holding 
that it had jurisdiction on the merits, noted that the defendant “succumbs and 
will pay the expenses of the incident.” See V, and Dicker v. D„ 54 J.D,1, 
(1927), 1179, with doctrinal notes by Noel-Henry, id,, 983, 1184. 


Article 15. When a member of a mission, a member of his family, or a mem¬ 
ber of the administrative personnel is en route to or from his post in the receiv- 
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ing State, a third Stale shall permit his transit and shall accord to him during 
the transit such privileges and immunities as are necessary to facilitate his 
transit; provided that the third State has recognized the government of the 
sending Slate and is notified of the official character of such person. 

Editor’s Note: Transit Throuf^h Third State. The Comment adds that authori¬ 
ties arc in disagreement as to the legal obligation of a third Staic to grant im¬ 
munities to a diplomat in transit. Loc. cit., 85-89. See Moore, Digest, IV, 
556 ff.; Hackworth IV, 459 ff.; Hyde, II, 1261 ff.; Lauterpacht’s Oppenheim 
(7th ed.), 720 IT.; Hurst, loc. cit., 222 ff.; Adair, op. cit., 110 ff. See also Berf^- 
mann v. de Sieves, (1946) 71 F. Supp. 334, affirmed, (1948) 170 F. 2d 360, 
in which U.S. courts held that a diplomat accredited by France to Bolivia was 
immune under international law from service of civil process in the United 
States through which he was passing en route from France to assume his post 
in Bolivia. On appeal, Judge Learned Hand was of opinion that courts “would 
today hold that a diplomat in transitu would be entitled to the same immunity 
as a diplomat in situ.** 


D. Diplomatic Privileges and Immunities: Premises, Archives, Asylum 

Nikitschenkoff Case 

France, Cour de Cassation (Crim.), October 13 , 1865 

Journal du Palais (1866), 51 

444444444444 

[Ed.: Nikitschenkoff, a Russian subject, entered the Russian Embassy in Paris 
in 1865 and made murderous assaults upon the First Secretary of the Russian 
Embassy, a Russian, and two foreign servants of the Embassy who had come 
to his assistance. At the request of the First Secretary, the French police entered 
the Embassy and arrested Nikitschenkoff. Calvo, Le Droit International (3rd 
ed., 1880), I, sec. 571 (other writers apparently following him), asserts, with¬ 
out citation of authority, that the Russian Government demanded the delivery 
of Nikitschenkoff for trial in Russia on the ground that French courts lacked 
jurisdiction over acts committed on the “exterritorial” premises of the Russian 
Embassy; but that the French Government refused to surrender the prisoner 
and the Russian Government finally admitted the jurisdiction of the French 
court. The report in Journal du Palais makes no reference to the alleged Russian 
claim but quotes the Rapporteur, Bresson, as speculating on whether the Rus¬ 
sian Government could properly have formulated a claim for extradition based 
upon the fiction of exterritoriality. Answering his query in the negative, Bresson 
commented on the fact that the Russian Embassy had itself requested the inter¬ 
vention of the French judicial authorities and noted “the care with which the 
Russian Government had refrained from making a demand” for the delivery 


Translation by the Editor. 
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of defendant for trial in Russia. In a contemporary comment on this case, 
G. Dutruc notes {Journal du Palais (1866), 51 ff.); “The fiction of exterri¬ 
toriality . . . has no other object than to assure to the foreign envoy the inde¬ 
pendence which is essential for the accomplishment of his mission.”] 

Tuf Court. In view of the contention that the crime with which the accused 
is charged must be regarded as having been committed by a Russian subject 
upon another Russian subject or foreigners on the premises of the Russian 
Embassy in Paris, and, in consequence, in a place situated outside the territory 
of France and not governed by French law and to which the jurisdiction of 
French courts cannot be extended: 

Whereas, according to Article 3 of the Code Napoleon, all those who live 
in the territory [France] are subject to [French] police and security law^s; 

Whereas, admitting as exceptions to this rule of public law the immunity 
which, in certain cases, international law accords to the person of foreign 
diplomatic agents and the legal fiction in virtue of which the premises they oc¬ 
cupy are deemed to be situated outside the territory of the sovereign to whom 
they are accredited; 

Whereas, nevertheless, this legal fiction cannot be extended but constitutes 
an exception to the rule of territorial jurisdiction [^^v/ exorhiiante du droit com- 
mun] and is strictly limited to the ambassador or minister whose independence 
it is designed to protect and to those of his subordinates who are clothed with 
the same public character: 

Whereas the accused is not attached in any sense to the Russian Embassy 
but, as a foreigner residing for the time in France, was subject to French law; 
and whereas the place where the crime w'hich he is charged with committing 
cannot, in so far as he is concerned, be regarded as outside the limits of [French | 
territory; and whereas it follows that the proceedings and the jurisdiction of the 
French judiciary are clearly established \inamtcstablcs\\ 

>\'hcreas [the proceedings] were actually initiated at the request of agents 
of the Russian Government; 

Whereas, in the light of these considerations, the contention advanced is 
without validity. . . . 

[The Court therefore rejects the appeal.] 


Harvard Research Draft Convention on Diplomatic 
Privilege.s and Immunities, 1932 

26 AJJ.L, (1932), Supp. 49 

Article 2. A receiving State shall permit a sending State to acquire land and 
buildings adequate to the discharge of the functions of the latter’s mission, and 
to hold and dispose of such land and buildings in accordance with the law of 
the receiving State. 

Article 3. 1. A receiving State shall prevent its agents or the agents of any 
of its political subdivisions from entering the premises occupied or used by a 
mission, or occupied by a member of a mission, without the consent of the chief 
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of the mission; provided that notification of such occupation or use has been 
previously given to the receiving State. 

2. A receiving State shall protect the premises occupied or used by a mission, 
or occupied by a member of a mission, against any invasion or other act tending 
to disturb the peace or dignity of the mission or of the member of a mission; 
provided that notification of such occupation or use has been previously given 
to the receiving State. 

Article 4. J. A receiving State shall not impose any taxes or charges, whether 
national or local, upon the interest of the sending State in movable or immovable 
property owned, leased, or possessed by the sending State for the purposes of 
its mission; provided that such exemption need not be extended to charges for 
special services or assessments for local improvements. 

2. A receiving State shall exempt from any form of attachment or execution 
the interest of a sending State in movable or immovable property owned, leased, 
or possessed by the sending State for the purposes of its mission. 

Article 5. A receiving State shall protect the archives of a mission from any 
violation, and shall safeguard their confidential character, wherever such 
archives may be located within the territory of the receiving State, provided 
that notification of their location has been previously given to the receiving 
State. 

Article 7. 1. When a mission has been withdrawn or discontinued, the receiv¬ 
ing Slate shall respect and safeguard the archives of the mission and the interest 
of the sending State in the premises and property held by the sending State for 
the purposes of its mission. 

2. When a mission has been withdrawn or discontinued, the sending State 
may entrust to a mission of another State, acceptable to the receiving State, the 
custody of the archives and of the premises and property of the sending States 
held for the purposes of its mission.^- 


Editor’s Note. Diplomatic Premises and Archives. In its Comment on Article 
2, above, the Harvard Research observes that although the acquisition of land 
and buildings for the discharge of diplomatic functions has hitherto been re¬ 
garded as based upon comity or reciprocity, universal practice would seem to 
justify its establishment as a legal right of the sending State in the interest of 
the discharge of its functions. Loc. dt.. 49. 

Article 3 of the Harvard Research Draft is framed to avoid the implications 
of exterritoriality. Id., 51 IT. The sending State acquires over diplomatic prem¬ 
ises “not(sovereignty) but dominium (property) in accordance with 
the law as to acquisition, possession, and ownership set up by the receiving 
State.” Id., 50. However, “customary international law, recognized by municipal 
legislation, prohibits the serving of any writ, summons, order, or process within 
the premises of a mission.” Id., 55. See examples of such legislation, id., 53 fi., 
and in Feller and Hudson, op. cit. 

Although the consent of the chief of mission is required before local authori¬ 
ties may enter upon diplomatic premises, practice sanctions exceptions in cases 
of emergency such as fire or imminent danger of crimes of violence. Harvard 
Research, loc. cit., 52. Sec. 4 of the Soviet Regulations, above, after establishing 

[Ed.: Sec William McHenry Franklin, Protection of Porcif*n Interests: A Study in 
Diplomatic and Consular Practice, Department of State Publication 2693 (1947).] 
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the inviolability of these premises, adds that “nevertheless, the inviolability of 
these premises gives no right to retain anyone there by force.” On October 3, 
1929, M. Biezedowsky, First Counsellor of the Soviet Embassy in Paris, ap¬ 
peared at a French police station and asked their aid in releasing his wife and 
daughter who were being held by the GPU in the Soviet Embassy. He reported 
that an agent of the GPU had arrived that day at the Embassy to order his return 
to Moscow to be judged for political divergencies. Biezedowsky resolved to 
quit the Embassy and after packing his bags had been prevented from leaving 
the premises. He jumped out of a window into a courtyard in the Rue de 
Crenelle and made his escape. The French police officials decided that in the 
absence of the Russian Ambassador, M. Biezedowsky had authority to waive 
the “exterritoriality” of the Embassy premises and, despite the resistance of 
Embassy personnel directed by the GPU agent, secured the release of his wife 
and child. See Le Temps (Paris), October 4, 1929, p. 4 and Genet, op, cit., I, 
547. Cf. the Kasenkina Case, below, p. 828. 

The rejection in the NikitschenkojJ Case of the fiction that diplomatic prem¬ 
ises are deemed to be exterritorial has been supported in numerous decisions. 
For example, in the Trochano[j Case, 37 J.D.I, ( 1910), 551, the Tribunal Cor- 
rectionnel de la Seine held, on February 8, 1909, that it had jurisdiction over 
a Bulgarian national who, within the Bulgarian Legation at Paris, had threatened 
the Bulgarian Minister with death, despite defendant’s plea that the act charged 
must be deemed to have been committed on foreign territory outside the juris¬ 
diction of France. In Xhe A ffihan Embassy Case, 69 Entscheidun^en des Reichs- 
^erichts in Strafsachen 54, Annual Digest, 1933-34, Case No. 166, the Ger¬ 
man Rcichsgericht in Criminal Matters on November 8, 1934, reached a similar 
conclusion with reference to an Afghan national who in 1933, on the premises 
of the Legation of Afghanistan in Berlin, had murdered the Afghan Minister, 
the Court observing that according to international law the residential and 
official premises of a diplomatic representative are not foreign, but national 
territory, even though, in the interest of function, the local authorities must 
refrain from the performance of certain official acts on diplomatic premises. 
A request by the Afghan Government for the extradition of the murderer for 
trial in Afghanistan had been granted by the German Government but was 
subsequently waived by the Afghan Government. See Note thereon in 64 J,DJ, 
(1937), 562 ff. In Munir Pacha v. Aristarchi Bey, 37 J,DJ, (1910), 549, the 
Civil Tribunal of the Seine, on June 26, 1909, held that it had jurisdiction with 
reference to a contract signed in the Ottoman Embassy in Paris by Munir, the 
Turkish Ambassador, and Aristarchi, a Turkish national. The Court denied 
defendant’s contention that, because of the exterritoriality of the diplomatic 
premises, the contract had been concluded in Turkey. In the Basiliadis Case, 
49 J.D.I, (1922), 407, the Court of Appeal of Paris on March 1,1922, reversed 
a decision of the Civil Tribunal of the Seine, 48 J.D.I. (1921), 185, that a 
marriage contracted by two Greek subjects in the chapel of the Greek church 
annexed to the Greek Legation in Paris must, because of the exterritoriality of 
the diplomatic premises, be regarded as having been performed on Greek terri¬ 
tory. In declaring the marriage null and void because not in conformity with 
French law, the Court observed “that although the premises of an embassy and 
of a legation must be regarded as inviolable, the premises and their dependencies 
fe. g., chapel] nevertheless constitute an integral part of French territory and 
a marriage there contracted is not contracted in a foreign country.” In a decision 
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of March 15, 1921, the Austrian Oberster Gerichtshof held that according to 
the principles of international law, legation buildings of a foreign sovereign 
State were inviolable and not subject to attachment or judicial execution. See 
translation in 23 A.J.I.L. (1929), 593 n. Cf. Francis Deak, “Immunity of a 
Foreign Mission’s Premises from Local Jurisdiction,” 23 AJJ.L, (1929), 582- 
594; and for the cases there referred to on the immunity of the Hungarian Lega¬ 
tion in Czechoslovakia from attachment, see Annual Digest, 1927-28, Cases 
Nos. Ill and 251. 

See also Harvard Research, loc. cit., 50-57; Moore, Digest, IV, 627-628; 
Hackworth, IV, 562-566; Hyde, II, 1251 ff.; Ogdon, op. cit., 87 IL; Adair, 
op. cit., 198-229; Genet, op. cit., I, 540-561; Reply of Swiss Government to 
League Questionnaire No. 3, 1927. V. 1, p. 243. 

On the protection of foreign diplomatic premises against picketing, see joint 
resolution approved by U.S. Congress, February 15, 1938, 52 Stat. 30, 22 

U. S.C.A., secs. 255 a, 255 b, which, inter alia, makes it unlawful, within five 
hundred feet of an embassy, legation or consulate in the District of Columbia, 
“to display any flag, banner, placard, or device designed or adapted ... to 
intimidate, coerce, harass, or bring into public disrepute any officer or officers 
or diplomatic or consular representatives of any foreign government, or to 
interfere with the free and safe pursuit of the duties of any diplomatic or con¬ 
sular representative of any foreign government.” See Frend v. U.S. (1938), 
100 F. 2d 691, in which a conviction under the act was upheld. Sec also Law¬ 
rence Preuss, “Protection of Foreign Diplomatic and Consular Premises Against 
Picketing,” 31 A.J.I.L. (1937), 705-713, and Ellery C. Stowell, 32 id. 
(1938), 344. 

On the exemption of diplomatic premises from taxation, see Harvard Re¬ 
search, loc. cit., 57-61; Moore, Digest, IV, 669 ff.; Hackworth, IV, 576 ff.; 
Hyde, II, 1276 ff.; Genet, op. cit., I, 426 ff.; Feller and Hudson, op. cit. In a 
lengthy decision, replete with references to authorities on international law, the 
Supreme Court of Canada held in Reference Re Power of Municipalities to 
Levy Rates on Foreign Legations and High Commissioners Residences, [1943] 
2 D.L.R. 481, [1943] Can. S.C.R. 208, Annual Digest, 1941-42, Case No. 
106, that the municipalities of Ottawa and Rockcliffe lacked power to levy taxes 
on the French, United States, and Brazilian Legation premises, since, according 
to international law, legation premises were exempt from the local jurisdiction. 
In a dissenting opinion, Hudson, J., argued that taxes might be levied on such 
premises but could not be collected so long as diplomatic immunity continued. 
Prior to the decision, the practice had been for the municipalities to levy the 
taxes on the foreign legations but, “as a matter of international courtesy, the 
Government of Canada ’ had paid them. 

Archives. The Harvard Research, loc. cit., 61-62, comments on Article 5, 
above, that history reveals numerous instances of the failure of the receiving 
State to respect or to protect the confidential character of the archives of a 
mission, but believes that modern practice tends in the direction of an acknowl¬ 
edgment of a duty of respect (e. g., an obligation not to compel their produc¬ 
tion in a court of the receiving State) and of a duty to afford them special pro¬ 
tection. The nature of this special protection is not entirely clear. It probably 
does not include an obligation to forbid the publication in the receiving State 
of documents there purloined from foreign diplomatic archives. Id., 62. In Rex 

V. A. B. [Kent], [1941] 1 K.B. 454, the British Court of Criminal Appeal held 
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that although the documents stolen by Kent were part of the archives of the 
United States Embassy in London, they could be the subject matter of charges 
of larceny and of violation of the Official Secrets Acts in an English court. In 
Rose V. The King, 11947] 3 D.L.R. 618, the Quebec Court of King’s Bench, 
Canada, held in part (in the language of the head-note) that where ‘"the Execu¬ 
tive has submitted documents stolen from the Russian Embassy, which might 
otherwise be held privileged, for use in a prosecution of one of its own citizens, 
and Russia has made no claim to immunity in respect of the documents, the 
Courts have no jurisdietion to determine whether the documents arc privileged, 
and whether the Executive has committed a breach of international law.” Rose, 
a member of the Canadian House of Commons, had been convicted of con¬ 
spiracy to deliver to a Soviet spy ring information which he had obtained ille¬ 
gally as to Canadian munitions. The trial court had admitted as evidence of the 
conspiracy documents stolen from the oflices of the military attache of the Soviet 
Embassy in Canada by one of his staff, Gouzenko, who, upon being summoned 
to return to Russia, decided to expose the spy ring, selected documents from 
the archives, and delivered them to the Canadian authorities. On appeal. Rose 
argued, inter alia, that the documents stolen from the Soviet archives had been 
improperly admitted in evidence since they were “covered by diplomatic 
privilege which had not been waived and were at all times the property of a 
foreign State and immune from any dealings therewith by any court.” IcL, 640. 
The court, holding that defendant, a Canadian citizen, could not avail himself 
of a possible diplomatic immunity not claimed by Russia, allirmcd the convic¬ 
tion in seventy pages of opinion. 

Sec also the Case of Wolf von fgel, U.S. For. ReL, 1916, Supp. 807-815; 
Hackworth, IV, 517, in which Secretary of State Lansing, in denying the 
privileged character of certain official papers seized from a German agent in 
New York, informed the German Ambassador on April 24, 1916: “Documents 
obtain an acquired immunity from the fact that among other things they are 
under official seal, that they are on Embassy premises, or that they are in actual 
pos.session of a person entitled to diplomatic immunity. In this case none of the 
papers was under seal; the room in which they were found was one rented by 
a private person for an advertising bureau or agency, and was not a part of 
the Embassy premises; and they do not appear to have been in the actual pos¬ 
session of von Igcl, whose doubtful right to diplomatic immunity I have already 
touched upon.” U.S. For. Rel. 1916, Supp., 810. The German Government 
protested the seizure “as contrary to international law” and proposed that the 
dispute be arbitrated. The United States did not reply to the proposal. Id., 812, 
815. 

Asylum. Article 6 of the Harvard Research Draft on Diplomatic Privileges 
and Immunities provides: “A sending State shall not permit the premises oc¬ 
cupied or used by its mission or by a member of its mission to be used as a 
place of asylum for fugitives from justice.” See Comment, loc. cit., 62-66; 
Moore, Digest, II, 755-883; Hackworth, II, 621-649; Hyde, II, 1284-1290; 
Felice Morgenstern, “The Right of Asylum,” 1949 B.Y.I.L., 327-357. Sec 
also the Judgment of November 20, 1950, of the International Court of Justice 
in the Colomhian-Peruvian Asylum Case, I.C.J. Reports, 1950, 266, in which 
the Court, considering Latin-American treaties and practice by which asylum 
might in certain circumstances be granted to political offenders but not to per¬ 
sons accused of common crimes, concluded “that Colombia, as the State grant- 
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ing asylum, is not competent to qualify the offence [as political] by a unilateral 
and definitive decision, binding on Peru”: “the principles of international law 
do not recognize any rule of unilateral and definitive qualification by the State 
granting diplomatic asylum.” However, although Peru had failed to prove the 
common-law nature of the crime of which it accused Haya de la Torre, Colom¬ 
bia had failed to prove the urgency which, under the Havana Convention of 
1928, could alone justify asylum and the granting to him of asylum by the 
Colombian Legation in Peru was not in conformity with that Convention. For 
further proceedings before the Court on the question whether Colombia was 
legally bound to deliver Haya de la Torre to the Peruvian authorities, see I.CJ. 
Reports, 1950, 395 and id., 7957, 71 {Haya de la Tone Case). Sec also Anna- 
aire de Vlnstitut de Droit International, J950 (Bath), I, 133-207; If, 198-256, 
388 ff. 

II. PRIVILEGES AND IMMUNITIES OF INTERNATIONAL ORGANIZA¬ 
TIONS, IHEIR OFFICIALS, AND REPRESENTATIVES OF MEMBERS 

Covenant of the League of Nations 

U.S. For. Ret.: Paris Peace Conference, 1919, XIII, 82 

Article 7 . . . (4). Representatives of the Members of the League and 
officials of the League when engaged on the business of the League shall enjoy 
diplomatic privileges and immunities. 


Charter of the United Nations 

r.S., 993 

Article 105. 1. The Organization shall enjoy in the territory of each of its Mem¬ 
bers such privileges and immunities as are necessary for the fulfillment of its 
purposes. 

2. Representatives of the Members of the United Nations and officials of the 
Organization shall similarly enjoy such privileges and immunities as are neces¬ 
sary for the independent exercise of their functions in connection with the Or¬ 
ganization. 

3. The General Assembly may make recommendations with a view to de¬ 
termining the details of the application of paragraphs 1 and 2 of this Article or 
may propose conventions to the Members of the United Nations for this pur¬ 
pose. 
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Statute of the International Court of Justice 

J-S., 993 

♦♦♦♦♦♦♦♦♦♦♦♦ 

Article 19, The members of the Court, when engaged on the business of the 
Court, shall enjoy diplomatic privileges and immunities. 

Article 42. ... 3. The agents, counsel, and advocates of parties before 
the Court shall enjoy the privileges and immunities necessary to the independ¬ 
ent exercise of their duties. 


General Convention on the Privileges and Immunities 
of the United Nations 

1 U.N.T.S., 15 

Article II. Section 2. The United Nations, its property and assets wherever 
located and by whomsoever held, shall enjoy immunity from every form of 
legal process except in so far as in any particular case it has expressly waived 
its immunity. It is, however, understood that no waiver of immunity shall extend 
to any measure of execution. 

Section 3. The premises of the United Nations shall be inviolable. The prop¬ 
erty and assets of the United Nations, wherever located and by whomsoever 
held, shall be immune from search, requisition, confiscation, expropriation and 
any other form of interference, whether by executive, administrative, judicial or 
legislative action. 

Section 4. The archives of the United Nations, and in general all documents 
belonging to it or held by it, shall be inviolable wherever located. 

Section 7. The United Nations, its assets, income and other property shall be: 

(a) exempt from all direct taxes; it is understood, however, that the United 
Nations will not claim exemption from taxes which are, in fact, no more than 
charges for public utility services; 

(b) exempt from customs duties and prohibitions and restrictions on imports 
and exports in respect of articles imported or exported by the United Nations 

[Ed.: By Resolution adopted February 13, 1946, the United Nations General As¬ 
sembly approved the General Convention and proposed it for accession by each Mem¬ 
ber of the United Nations. UN Doc. A/64, July 1, 1946, p. 25. 

By August 15, 1951, the following Members had deposited instruments of accession: 
Afghanistan, Australia, Belgium, Bolivia, Brazil, Canada, Chile, Costa Rica, Denmark, 
Dominican Republic, Egypt, El Salvador, Ethiopia, France, Greece, Guatemala, Haiti, 
Honduras, Iceland, India, Iran, Iraq, Israel, Lebanon, Liberia, Luxembourg, Netherlands, 
New Zealand, Nicaragua, Norway, Pakistan, Panama, Philippine Republic, Poland, 
Sweden, Turkey, United Kingdom of Great Britain and Northern Ireland, Yugoslavia. 
U.N. Doc., A/1844.1 
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for its oificial use. It is understood, however, that articles imported under such 
exemption will not be sold in the country into which they were imported except 
under conditions agreed with the Government of that country; 

(c) exempt from customs duties and prohibitions and restrictions on imports 
and exports in respect of its publications. 

Article HI. Section 9. The United Nations shall enjoy in the territory of 
each Member for its official communications treatment not less favourable than 
that accorded by the Government of that Member to any other Government, 
including its diplomatic mission, in the matter of priorities, rates and taxes on 
mails, cables, telegrams, radiograms, telephotos, telephone and other com¬ 
munications; and press rates for information to the press and radio. No censor¬ 
ship shall be applied to the official correspondence and other official communi¬ 
cations of the United Nations. 

Section 10. The United Nations shall have the right to use codes and to dis¬ 
patch and receive its correspondence by courier or in bags, which shall have the 
same immunities and privileges as diplomatic couriers and bags. 

Ar ticle IV. Section 11. Representatives of Members to the principal and 
subsidiary organs of the United Nations and to conferences convened by the 
United Nations, shall, while exercising their functions and during their journey 
to and from the place of meeting, enjoy the following privileges and immunities: 

(a) immunity from personal arrest or detention and from seizure of their 
personal baggage, and, in respect of words spoken or wTitten and all acts done 
by them in their capacity as representatives, immunity from legal process of 
every kind; 

(b) inviolability for all papers and documents; 

(c) the right to use codes and to receive papers or correspondence by courier 
or in sealed bags; 

(d) exemption in respect of themselves and their spouses from immigration 
restrictions, aliens registration or national service obligations in the State they 
are visiting or through which they are passing in the exercise of their functions; 

(e) the same facilities in respect of currency or exchange restrictions as are 
accorded to representatives of foreign governments on temporary oificial mis¬ 
sions; 

(f) the same immunities and facilities in respect of their personal baggage 
as arc accorded to diplomatic envoys, and also; 

(g) such other privileges, immunities and facilities, not inconsistent with the 
foregoing, as diplomatic envoys enjoy, except that they shall have no right to 
claim exemption from customs duties on goods imported (otherwise than as 
part of their personal baggage) or from excise duties or sales taxes. 

Section 72. In order to secure for the representatives of Members to the 
principal and subsidiary organs of the United Nations and to conferences con¬ 
vened by the United Nations, complete freedom of speech and independence 
in the discharge of their duties, the immunity from legal process in respect of 
words spoken or written and all acts done by them in discharging their duties 
shall continue to be accorded, notwithstanding that the persons concerned are 
no longer the representatives of Members. 

Section 14. Privileges and immunities are accorded to the representatives 
of Members not for the personal benefit of the individuals themselves, but in 
order to safeguard the independent exercise of their functions in connection 
with the United Nations. Consequently a Member not only has the right but 



796 


INTERNATIONAL OFFICIALS 


is under a duty to waive the immunity of its representative in any case where 
in the opinion of the Member the immunity would impede the course of justice, 
and it can be waived without prejudice to the purpose for which the immunity 
is accorded. 

Section 15, The provisions of sections II, 12 and 13 arc not applicable as 
between a representative and the authorities of the State of which he is a na¬ 
tional or of which he is or has been the representative. 

Section 16. In this article the expression "‘representatives’’ shall be deemed 
to include all delegates, deputy delegates, advisers, technical experts and 
secretaries of delegations. 

Articliz V. Section 17. The vSecretary-Gcneral will specify the categories 
of officials to w'hich the provisions of this article and article VII shall apply. 
He shall submit these categories to the General Assembly. Thereafter these 
categories shall be communicated to the Governments of all Members. The 
names of the officials included in these categories shall from time to time be 
made known to the Governments of Members. 

Section 18. Officials of the United Nations shall: 

(a) be immune from legal process in respect of w^ords spoken or written 
and all acts performed by them in their official capacity; 

(b) be exempt from taxation on the salaries and emoluments paid to them 
by the United Nations; 

(c) be immune from national service obligations; 

(d) be immune, together with their spouses and relatives dependent on 
them, from immigration restrictions and alien registration: 

(e) be accorded the same privileges in respect of exchange facilities as are 
accorded to the officials of comparable ranks forming part of diplomatic 
missions to the government concerned; 

(f) be given, together with their spouses and relatives dependent on them, 
the same repatriation facilities in time of international crisis as diplomatic 
envoys; 

(g) have the right to import free of duty their furniture and effects at the 
time of first taking up their post in the country in question. 

Section 19. In addition to the immunities and privileges specified in section 
18, the Secretary-General and all Assistant Secrctarics-General shall be ac¬ 
corded in respect of themselves, their spouses and minor children, the privileges 
and immunities, exemptions and facilities accorded to diplomatic envoys, in 
accordance with international law. 

Section 20. Privileges and immunities are granted to officials in the interests 
of the United Nations and not for the personal benefit of the individuals them¬ 
selves. The Secretary-General shall have the right and the duty to waive im¬ 
munity of any official in any case where, in his opinion, the immunity would 
impede the course of justice and can be waived without prejudice to the in¬ 
terests of the United Nations. In the case of the Secretary-General, the Security 
Council shall have the right to waive immunity. 

Section 21. The United Nations shall co-operate at all limes with the ap¬ 
propriate authorities of Members to facilitate the proper administration of 
justice, secure the observance of police regulations, and prevent the occurrence 
of any abuse in connection with the privileges, immunities and facilities men¬ 
tioned in this article. 

Article VI. Section 22. Experts (other than officials coming within the 
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scope of article V) performing missions for the United Nations shall be ac¬ 
corded such privileges and immunities as are necessary for the independent 
exercise of their functions during the period of their missions, including the 
time spent on journeys in connection with their missions. In particular they 
shall be accorded: 

(a) immunity from personal arrest or detention and from seizure of their 
personal baggage; 

(b) in respect of words spoken or written and acts done by them in the 
course of the performance of their mission, immunity from legal process of 
every kind. This immunity from legal process shall continue to be accorded not¬ 
withstanding that the persons concerned are no longer employed on missions 
for the United Nations; 

(c) inviolability for all papers and documents; 

(d) for the purpose of their communications with the United Nations, the 
right to use codes and to receive papers or correspondence by courier or in 
sealed bags; 

(c) the same facilities in respect of currency or exchange restrictions as 
arc accorded to representatives of foreign governments on temporary official 
missions; 

(f) the same immunities and facilities in respect of their personal baggage 
as are accorded to diplomatic envoys. 

Section 23. Privileges and immunities are granted to experts in the interests 
of the United Nations and not for the personal benefit of the individuals them¬ 
selves. The Secretary-General shall have the right and the duty to waive the 
immunity of any expert in any case where, in his opinion, the immunity would 
impede the course of justice and it can be waived without prejudice to the 
interests of the United Nations. 

Section 29, The United Nations shall make provisions for appropriate modes 
of settlement of: 

(a) disputes arising out of contracts or other disputes of a private law 
character, to which the United Nations is a party; 

(b) disputes involving any official of the United Nations who by reason 
of his official position enjoys immunity, if immunity has not been waived by 
the Secretary-General. 

Section 30. All differences arising out of the interpretation or application 
of the present convention shall be referred to the International Court of 
Justice, unless in any case it is agreed by the parties to have recourse to another 
mode of settlement. If a difference arises between the United Nations on the 
one hand and a Member on the other hand, a request shall be made for an 
advisory opinion on any legal question involved in accordance with Article 
96 of the Charter and Article 65 of the Statute of the Court. The opinion given 
by the Court shall be accepted as decisive by the parties. 
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United Nations-United States, Agreement Regarding 
the Headquarters of the United Nations 

Signed at Lake Success, N.Y., June 26, 1947; 

IN Force November 21, 1947 

TJ,A,S,. 1676 

Article III. Section 7. (a) The headquarters district shall be under the control 
and authority of the United Nations as provided in this agreement. 

(b) Except as otherwise provided in this agreement or in the General Con¬ 
vention, the federal, slate and local law of the United States shall apply within 
the headquarters district. 

(c) Except as otherwise provided in this agreement or in the General Con¬ 
vention, the federal, state and local courts of the United States shall have juris¬ 
diction over acts done and transactions taking place in the headquarters district 
as provided in applicable federal, state and local laws. 

(d) The federal, state and local courts of the United Stales, when dealing 
with cases arising out of or relating to acts done or transactions taking place in 
the headquarters district, shall take into account the regulations enacted by the 
United Nations under Section 8. 

Section 8. The United Nations shall have the power to make regulations, 
operative within the headquarters district, for the purpose of establishing therein 
conditions in all respects necessary for the full execution of its functions. No 
federal, state or local law or regulation of the United States which is inconsistent 
with a regulation of the United Nations authorized by this section shall, to the 
extent of such inconsistency, be applicable within the headquarters district. Any 
dispute, between the United Nations and the United States, as to whether a 
regulation of the United Nations is authorized by this section or as to whether 
a federal, state or local law or regulation is inconsistent with any regulation of 
the United Nations authorized by this section, shall be promptly settled as pro¬ 
vided in Section 21. Pending such settlement, the regulation of the United Na¬ 
tions shall apply, and the federal, state or local law or regulation shall be in¬ 
applicable in the headquarters district to the extent that the United Nations 
claims it to be inconsistent with the regulation of the United Nations. This 
section shall not prevent the reasonable application of fire protection regulations 
of the appropriate American authorities. 

Section 9. (a) The headquarters district shall be inviolable. Federal, state 
or local officers or officials of the United States, whether administrative, judicial, 
military or police, shall not enter the headquarters district to perform any official 
duties therein except with the consent of and under conditions agreed to by the 
Secretary-General. The service of legal process, including the seizure of private 

[Ed.: See also the Act of Aug. 4, 1947, 61 Stat. 756. 43 AJ.LL,, Supp. (1949), 20, 
authorizing the President to bring the Headquarters Agreement into eflfcct.l 
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property, may take place within the headquarters district only with the consent 
of and under conditions approved by the Secretary-General. 

(b) Without prejudice to the provisions of the General Convention or Article 
fV of this agreement, the United Nations shall prevent the headquarters district 
from becoming a refuge either for persons who are avoiding arrest under the 
federal, state, or local law of the United States or are required by the Govern¬ 
ment of the United States for extradition to another country, or for persons who 
are endeavoring to avoid service of legal process. 

Section JO. The United Nations may expel or exclude persons from the head¬ 
quarters district for violation of its regulations adopted under Section 8 or for 
other cause. Persons who violate such regulations shall be subject to other 
penalties or to detention under arrest only in accordance with the provisions of 
such laws or regulations as may be adopted by the appropriate American au¬ 
thorities. 

Article IV. Section 11. The federal, state or local authorities of the United 
States shall not impose any impediments to transit to or from the headquarters 
district of (1) representatives of Members or ofilcials of the United Nations, 
or of specialized agencies as defined in Article 57, paragraph 2, of the Charter, 
or the families of such representatives or officials, (2) experts performing mis¬ 
sions for the United Nations or for such specialized agencies, (3) representa¬ 
tives of the press, or of radio, film or other information agencies, who have 
been accredited by the United Nations (or by such a specialized agency) in its 
discretion after consultation with the United States, (4) representatives of non¬ 
governmental organizations recognized by the United Nations for the purpose 
of consultation under Article 71 of the Charter, or (5) other persons invited 
to the headquarters district by the United Nations or by such specialized agency 
on official business. The appropriate American authorities shall afford any 
necessary protection to such persons while in transit to or from the headquarters 
district. This section does not apply to general interruptions of transportation 
which are to be dealt with as provided in Section 17, and does not impair the 
effectiveness of generally applicable laws and regulations as to the operation 
of means of transportation. 

Section 12, The provisions of Section 11 shall be applicable irrespective of 
the relations existing between the Governments of the persons referred to in 
that section and the Government of the United States. 

Section 13, (a) Laws and regulations in force in the United States regard¬ 
ing the entry of aliens shall not be applied in such manner as to interfere with 
the privileges referred to in Section 11. When visas are required for persons 
referred to in that Section, they shall be granted without charge and as promptly 
as possible. 

(b) Laws and regulations in force in the United States regarding the residence 
of aliens shall not be applied in such manner as to interfere with the privileges 
referred to in Section 11 and, specifically, shall not be applied in such manner 
as to require any such person to leave the United States on account of any activi¬ 
ties performed by him in his official capacity. In case of abuse of such privileges 
of residence by any such person in activities in the United States outside his 
official capacity, it is understood that the privileges referred to in Section 11 
shall not be construed to grant him exemption from the laws and regulations 
of the United States regarding the continued residence of aliens, provided that: 
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(1) No proceedings shall be instituted under such laws or regulations to 
require any such person to leave the United States except with the prior approval 
of the Secretary of State of the United States. Such approval shall be given only 
after consultation with the appropriate Member in the case of a representative 
of a Member (or a member of his family) or with the Secretary-General or 
the principal executive officer of the appropriate specialized agency in the 
case of any other person referred to in Section 11; 

(2) A representative of the Member concerned, the Secretary-General, or the 
principal executive officer of the appropriate specialized agency, as the case 
may be, shall have the right to appear in any such proceedings on behalf of the 
person against whom they are instituted; 

(3) Persons who are entitled to diplomatic privileges and immunities under 
Section 15 or under the General Convention shall not be required to leave the 
United Slates otherwise than in accordance with the customary procedure ap¬ 
plicable to diplomatic envoys accredited to the United States. 

(c) This section does not prevent the requirement of reasonable evidence 
to establish that persons claiming the rights granted by Section 11 come within 
the classes described in that section, or the reasonable application of quarantine 
and health regulations. 

(d) Except as provided above in this section and in the General Convention, 
the United vStates retains full control and authority over the entry of persons 
or properly into the territory of the United States and the conditions under 
which persons may remain or reside there. 

(c) The Secretary-General shall, at the request of the appropriate American 
authorities, enter into discussions with such authorities, with a view to making 
arrangements for registering the arrival and departure of persons who have 
been granted visas valid only for transit to and from the headquarters district 
and sojourn therein and in its immediate vicinity. 

(f) The United Nations shall, subject to the foregoing provisions of this 
section, have the exclusive right to authorize or prohibit entry of persons and 
property into the headquarters district and to prescribe the conditions under 
which persons may remain or reside there. 

Section 14, The Secretary-General and the appropriate American authorities 
shall, at the request of cither of them, consult as to methods of facilitating en¬ 
trance into the United States, and the use of available means of transportation, 
by persons coming from abroad who wish to visit the headquarters district and 
do not enjoy the rights referred to in this Article. 

Artk Lii V. Section 75. (1) Every person designated by a Member as the 
principal resident representative to the United Nations of such Member or as 
a resident representative with the rank of ambassador or minister plenipoten¬ 
tiary, 

(2) such resident members of their staffs as may be agreed upon between 
the Secretary-General, the Government of the United States and the Government 
of the Member concerned, 

(3) every person designated by a Member of a specialized agency, as de¬ 
fined in Article 57, paragraph 2, of the Charter, as its principal resident repre¬ 
sentative, with the rank of ambassador or minister plenipotentiary, at the head¬ 
quarters of such agency in the United States, and 

(4) such other principal resident representatives of members to a specialized 
agency and such resident members of the staffs of representatives to a specialized 



INTERNATIONAL OFFICIALS 


801 


agency as may be agreed upon between the principal executive olhcer of 
the specialized agency, the Government of the United States and the Govern¬ 
ment of the Member concerned, 

shall, whether residing inside or outside the headquarters district, be entitled 
in the territory of the United States to the same privileges and immunities, sub¬ 
ject to corresponding conditions and obligations, as it accords to diplomatic 
envoys accredited to it. In the case of Members whose governments are not 
recognized by the United States, such privileges and immunities need be ex¬ 
tended to such representatives, or persons on the stalls of such representatives, 
only within the headquarters district, at their residences and olhccs outside the 
district, in transit between the district and such residences and ollices, and in 
transit on official business to or from foreign countries. 

Article Vlll . . . Section 21. (a) Any dispute between the United Na¬ 
tions and the United States concerning the interpretation or application of this 
agreement or of any supplemental agreement, which is not settled by negotia¬ 
tion or other agreed mode of settlement, .shall be referred for final decision to 
a tribunal of three arbitrators, one to be named by the Secretary-General, one 
to be named by the Secretary of State of the United States, and the third to be 
chosen by the two, or, if they should fail to agree upon a third, then by the 
President of the International Court of Justice. 

(b) The Secretary-General or the United States may ask the General Assem¬ 
bly to request of the International Court of Justice an advisory opinion on any 
legal question arising in the course of such proceedings. Pending the receipt of 
the opinion of the Court, an interim decision of the arbitral tribunal shall be 
observed by both parties. Thereafter, the arbitral tribunal shall render a final 
decision, having regard to the opinion of the Court. 

Article IX. . , . Section 26. The provisions of this agreement shall be 
complementary to the provisions of the General Convention . . . but in any 
case of ab.solutc conflict, the provisions of this agreement shall prevail. 

Section 27. This agreement shall be construed in the light of its primary pur¬ 
pose to enable the United Nations at its headquarters in the United States, fully 
and cflicicntly to discharge its responsibilities and fulfill its purposes. 


V. V. D. 


Switzerland, Tribunal of 1st Instance of Geneva, 
10 June 1926.^'^ 


The Ministere public gave the following conclusions: 

Facts: By summons of 31 August 1925, Dlle. V. cited defendant before 
the Tribunal of 1st Instance of Geneva, contending that Sicur D. had had 

[Ed.: Translated from the French by the Editor from 54 J.D.I. (1927), 1175-1178. 
Cf. note by Noel-Henry, id., p. 1178, and a criticism of the fiction of diplomatic exter¬ 
ritoriality by the same author, id., p. 983. Cf. also Swiss Confederation v. Justh (1927), 
40 Revue Penale Suisse (1927), 179.] 
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intimate relations with her from the month of January 1925, as a result of which 
she had become pregnant, and at the moment of the commencement of this ac¬ 
tion her pregnancy had reached the 6th month. 

Plaintiff moved that D. be condemned to pay to her maternity expenses, 
... a maintenance allowance, . . . and finally, damages on account of moral 
reparation. 

D. pleaded to the jurisdiction of the Genevese courts, alleging that he was 
in Geneva in the capacity of permanent delegate of the Kingdom of the Serbs, 
Croats, and Slovenes accredited to the League of Nations and could not, in 
consequence, be sued before Genevese courts. 

Law: The Tribunal need decide only the defendant's claim to immunity. 

1. Status claimed by D. 

The Ministere public is of the opinion that by the documents that he has 
produced, notably by the certificate of the Minister of Foreign Affairs of the 
Kingdom of the Serbs, Croats and Slovenes, dated 26 January 1926, D. has 
established in the satisfaction of the law, his status of permanent delegate of 
the Serbian Government accredited to the League of Nations. 

This certificate establishes further that the functions of defendant did not 
terminate until 7 December 1925. As it further results from the letter of the 
Jugoslav Consul at Geneva that the functions of D. commenced 15 June 1925, 
upon delivery of credential letters to the Secretariat of the League of Nations, 
it is established that at the period of the commencement of the suit {citation en 
justice), D. had the status of permanent delegate of the Kingdom of the Serbs, 
Croats and Slovenes accredited to the League of Nations. 

It results from the [Swiss] arrete federal of 21 August 1922 that permanent 
delegates accredited to the League of Nations, as well as their personnel, enjoy 
a status analogous to that of the personnel of diplomatic missions accredited 
to Berne, and that a permanent delegate, being assimilated to an official of the 
first category of the Secretariat of the League of Nations, enjoys the privilege 
of exterritoriality. . . . 

It must be noted in the present case that the diplomatic privileges which 
D. may claim, permit not only exterritoriality but immunity from jurisdiction. 

A glance at the regime applicable to the League of Nations and to its per¬ 
sonnel residing in Geneva indicates under the letter A that personnel of the 
1st category, to which D. is assimilated, have privileges of: (a) inviolability; 
(b) exterritoriality; (c) immunity from civil and criminal jurisdiction as pro¬ 
vided by international law. . . . 

Sieur D. not being legally domiciled at Geneva at the time of the suit (be¬ 
ing a beneficiary of the privilege of exterritoriality) the summons ... is null 
and the Geneva courts have no jurisdiction over the suit of Dlle. V. . . . 

The Tribunal has made its own these conclusions by the following judg¬ 
ment: 

Whereas the Tribunal adopts the conclusions of the Ministere public as 
founded in fact and in law. . . . 

The Tribunal . . . declares that it has no jurisdiction over the action of 
y. v. £>.; 

Condemns Dlle. V. to pay costs.”* 

^®[Ed.: See further on this case, above, p. 786.] 
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United States v. Coplon and Giibitchev 
United States District Court, S.D.N.Y., 1950 
88 F. Supp. 915 

[Ed.: On March 4, 1949, Judith Coplon, employee of the U.S. Department of 
Justice, and Valentine A. Gubitchev, of the United Nations Secretariat, were 
arrested in New York City and on March 10, 1949, were indicted for con¬ 
spiracy to violate and for violation of U.S. espionage Jaw's, 18 U.S.C.A. §§ 371, 
793, 794, 2071. Upon the claim of Gubitchev to diplomatic immunity and his 
refusal to plead, the U.S. District Court, S.D.N.Y., examined, sua sponte, the 
question of diplomatic immunity and held, May 10, 1949, per Judge Rifkind, 
that “defendant is not a public minister, that he docs not possess diplomatic 
immunity,” and that the court had jurisdiction. 84 F. Supp. 472. On motion 
by Gubitchev for reargument and reconsideration of the question of jurisdic¬ 
tion, the decision below was delivered on January 9, 1950.1 

Ryan, District Judge. . . . The charges against this defendant are serious; 
his allegedly unlawful activities, it is charged, were directed against the Gov¬ 
ernment of the United States and were liable to endanger its security as well as 
its peace with other nations. The Department of State has in the past had occa¬ 
sion to remind foreign governments that even if they have the right to interpose 
the defen.se of diplomatic immunity, they should not, under international law, 
so interfere with the course of justice or permit such privileges, if they exist, to 
shield from just punishment a perpetrator of crimes such as the ones here 
charged. (C/., Matter of Wolf Von If*el, attached to the German Embassy, 
U.S, For, Rel„ 1916, Supp. 808-815.) 

Counsel for Gubitchev concedes that (1) he is not a diplomatic officer of the 
Union of Soviet Socialist Republics attached to the Soviet Embassy in this 
country, and (2) the defendant was neither sent to, received nor accredited 
by our Government. 

But, it is urged on this motion that Gubitchev, a diplomatic officer of the 
U.S.S.R., came to this country to accept a position with the Secretariat of the 
United Nations, in possession of a diplomatic passport issued by the Ministry 
of Foreign Affairs of the U.S.S.R. and a diplomatic visa issued by the United 
States Embassy in Moscow, and that, therefore, under the Law of Nations, he is 
entitled to be received in this country in a diplomatic status with all the privileges 
and immunities of a diplomat—including immunity from prosecution on the 
indictment herein. 

The documentary proofs received on the hearing of this motion establish to 
my satisfaction the following: 

1. Defendant is a citizen and national of the Union of Soviet Socialist Re¬ 
publics. 

2. He was appointed Third Secretary of the U.S.A. Division of the Ministry 
of Foreign Affairs of the U.S.S.R,, on April 26, 1946. . . . 
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5. In connection with his journey to this country the Ministry of Foreign 
Affairs of the U.S.S.R. issued to him a diplomatic passport in which Gubitchev 
was designated and described by the People's Commissar for Foreign Affairs as 
a . . . “Collaborator of the Secretariat of the United Nations Organization, 
Third Secretary." 

6. The said Ministry of Foreign Affairs, on June 13, 1946, requested the 
United States Embassy in Moscow to grant Gubitchev, his wife and minor 
daughter, a diplomatic visa and Laissez-Passcr on his passport. This request 
listed Gubitchev and family along with five other individuals ( and the families 
of three of these), all of whom were described therein as ‘‘employees of the 
Secretariat of the United Nations Organization.'’ 

7. The United States Embassy in Moscow stamped on Gubitchev’s passport 
a diplomatic visa for his journey to this country on June 24, 1946 under au¬ 
thority of Section 3 (7) of the Immigration Act of 1924.*' 

8. Gubitchev was admitted to this country at New York City on July 20, 1946 
for the duration of his status on the passport and visa above set forth; since 
that date he has resided in the United States continuously. 

9. Gubitchev did not enter the United States as an emissary from the U.S.S.R. 
to the United States; he was never received as such; he was never attached to 
the Soviet Embassy; he was never notified to the United States as attached to 
such Embassy and never acted in a diplomatic capacity in the United States. 

10. After his arrival here, Gubitchev filed an application, dated July 26. 
1946, with the United Nations Organization for appointment in the Secretariat; 
in this application he stated that he held, from May to July, 1946 the position 
of Third Secretary in the Ministry of Foreign Affairs of the Soviet Government; 
on September 26, 1946, effective retroactively to July 4, 1946, Gubitchev was 
appointed an Engineer in the Department of Conference and General Services 
of the Secretariat of the United Nations, Buildings Management Division, 
Maintenance Section, on a temporary appointment. The same day that he signed 
the letter of appointment, Gubitchev signed the oath provided for in Regulation 
2 of the Provisional Staff Regulations, which oath reads as follows: 

I solemnly swear (undertake, affirm, promise) to exercise in all loyalty, discre¬ 
tion and conscience the functions entrusted to me as a member of the international 
service of the United Nations, to discharge those functions and regulate my con¬ 
duct with the interests of the United Nations only in view, and not to seek or ac¬ 
cept instructions in regard to the performance of my duties from any Government 
or other authority external to the Organization. 

Gubitchev was reimbursed for his traveling expenses including travel subsist¬ 
ence allowances from Moscow to New York by the Secretariat of the United 
Nations. 

11. The name of Valentine A. Gubitchev was never submitted by the 
Secretary-General of the United Nations to the United States for possible in¬ 
clusion in the diplomatic list of members of Delegations to the United Nations 

Section 3 (7) of the Immigration Act of 1924, as amended 1945, 59 Stat. 672, 8 
US.C.A. 203 (7), provides for nonimmigrant status for certain classes as follows: 

“. . . a representative of a foreign government in or to an international organization 
entitled to enjoy privileges, exemptions and immunities as an international organization 
under the International Organizations Immunities Act, or an alien officer or employee 
of such an international organization, and the family, attendants, servants, and em¬ 
ployees of such a representative, officer or employee.” 
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who are entitled to diplomatic privileges and immunities under the terms of the 
Hcadciuartcrs Agreement between the United States and the United Nations 
(Public Law 357, 8()th Congress). 

12. Gubitchev was arrested in New York City on March 4, 1949 and there¬ 
after indicted by the Grand Jury of this District, on March 10, 1949, charged 
with violation of Sections 371 and 793, 18 U.S.C.A, In the event of determina¬ 
tion of the pending pretrial motions adverse to him, trial on this indictment 
will commence immediately. 

13. By aide-memoire, dated March 8, 1949, Washington, D.C., the Embassy 
of the U.S.S.R. called the attention of the United States Department of State to 
the arrest of Gubitchev, protested his apprehension and detention and repre¬ 
sented that the United States “having formally admitted V, A. Gubitchev into 
the United States on a diplomatic visa, the oflicial organs of the U.S.A. thereby 
recognized his diplomatic status”; and in view of the foregoing the Embassy 
insisted on his immediate release. 

14. By aide-memoire dated March 24, 1949, the Department of State replied 
that “Gubitchev came to the United Slates in 1946 as a member of the Soviet 
Delegation to the United Nations. He had been granted a diplomatic visa, be¬ 
cause at that time he was coming to the United States as Third Secretary in 
that Delegation. . . . When Mr. Gubitchev became an official of the United 
Nations in this manner, he ceased to be a member of the Soviet Delegation and 
therefore could not be entitled to diplomatic immunities in the United States 
by virtue of any official relations to the Soviet Government.” That “as a member 
of the Secretariat (of the United Nations), he docs not have diplomatic im¬ 
munities, and he enjoys immunity from legal process only in relation to acts 
performed by him in his official capacity and falling within his functions as an 
official of the United Nations.” The aide-memoire concludes that “under the 
laws of the United States, including international agreements to which the 
United Slates is party, this Government is free to bring a person in Mr. Gubit- 
chev's position to trial for violation of the laws of the United States.” 

15. By aide-memoire of March 30, 1949, the Embassy of the U.S.S.R. con¬ 
tinued “to insist that the actions of the American authorities with regard to 
. . . Gubitchev ... are an indisputable violation of elementary generally 
recognized norms of international law, which guarantee the personal immunity 
of persons having diplomatic status,” and that “Gubitchev left for the U.S.A. 
as a member of the Secretariat of the United Nations with the diplomatic rank 
of Third Secretary and with an American visa on his diplomatic passport.” 

16. By aide-memoire dated April 28, 1949, the Department of State repeated 
the statement of its position that “under international law and the laws of the 
United States, except for individuals covered by Section 15 of the Headquarters 
Agreement between the United States and the United Nations,^^ an individual 
is not entitled to claim diplomatic status and immunities unless he is a foreign 
official accredited to the Government of the United States, notified to the De¬ 
partment of State and accepted by the Department for this purpose, or is a 
member of the family, staff or retinue of such official. The United States, also, 
in appropriate circumstances, extends diplomatic privileges to foreign officials 
who are accredited as diplomatic officers to other governments, to international 
conferences, and who are on other diplomatic missions. Mr. Gubitchev has 
never been accredited to the United States Government or accepted by it, and 

[Ed.: See above, p. 800.J 
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there has been no claim that Mr. Gubitchev is entitled to diplomatic immunities 
by virtue of Section 15 of the Headquarters Agreement between the United 
States and the United Nations. Nor is he in the United States in the capacity 
of an accredited diplomatic officer on any diplomatic mission for which it would 
be appropriate to extend diplomatic privileges to Mr. Gubitchev as a matter 
of courtesy.” The Slate Department further stated, “the Soviet aide-memoire of 
March 30, in claiming that Mr. Gubitchev enjoys diplomatic immunity in the 
United States, relies principally on his possession of a diplomatic passport and 
a diplomatic visa. The possession of a diplomatic passport and visa by an alien 
coming to the United States has never been recognized by this Government as 
according, of their own force, diplomatic status and immunities. Diplomatic 
visas are issued pursuant to the regulations of the United States Government 
(22 Code of Federal Regulations, Section 60.4) to individuals in numerous 
categories. In some of these categories, such as that which includes certain con¬ 
sular officers, they are issued to individuals who definitely do not have diplo¬ 
matic status and immunities in this country in order that they may receive 
special courtesies.” 

17. The Department of Slate has certified to the Attorney General by com¬ 
munication dated December 30, 1949 that Gubitchev did not enjoy diplomatic 
status in his capacity as an official of the United Nations on March 4, 1949, 
or at any time after that date. The Department of Slate has also certified that 
it had received communications from the Soviet Embassy concerning the status 
of Gubitchev, and that it had replied to them and that the “claim of diplomatic 
immunity for Mr. Gubitchev was rejected.” 

On the foregoing facts, the court concludes that the defendant’s motion must 
be denied. The claim of immunity is grounded solely on the facts that Gubitchev 
is a diplomatic officer of the U.S.S.R., that he was, in this capacity, sent by his 
government to the United Nations and that he was in possession of a diplomatic 
passport and diplomatic visa at the time of his arrest. 

It has long been recognized that the United Stales will not afford diplomatic 
immunity unless the person claiming it not only has diplomatic status, but is 
also in an “intimate association with the work of a permanent diplomatic mis¬ 
sion.” 2 Hyde, Sec. 416A. The Department of State has had occasion to declare 
that “under customary international law, diplomatic privileges and immunities 
are only conferred upon a well-defined class of persons, namely, those who 
are sent by one slate to another on diplomatic missions” (The Under Secretary 
of State to the Turkish Ambassador, Oct. 16, 1933, MS Dept, of State, file 
701.09/374, 4 Hackworlh, 422. 

This principle has been recognized by the courts of other countries. The 
courts of England have ruled that in order to establish the protection afforded 
by diplomatic immunity the evidence must establish actual service as a diplo¬ 
mat by the one claiming the right. Crosse v. Talbot, 8 Mod. Rep. 288 (1724); 
Widmore v. Alvarez^ 2 Stra. 797 (1731); 6 Halshury^s Laws of England, 512; 
30 Halsbiiry*s Laws of England, 129. 

In the instant case, the defendant has never asserted that he came to this 
country on a diplomatic mission and I have found as a fact that he never acted 
in a diplomatic character in the United States. 

The visa which was affixed to the defendant’s passport did not of itself consti¬ 
tute a grant of diplomatic immunity for all of his activities in this country. It 
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is provided in the Code of Federal Regulations, Section 40.4(a), that such 
diplomatic visas may be granted to fifteen different categories of individuals. 
Many of these categories embrace individuals who, it has been universally 
recognized, do not have diplomatic status or immunity. That diplomatic visas 
arc on occasion granted by the Government of the United States as a matter of 
courtesy and do not thereby constitute a recognition of diplomatic status has 
been its proclaimed policy and is set forth in its duly promulgated and publicly 
published regulations. 

Furthermore, we have in this case the certification by the Department of State 
that the defendant does not enjoy diplomatic status, which, as Judge Rifkind 
held, is “the dispositive fact.” 84 F. Supp. at 475, citing cases. 

Diplomatic status is a political question and a matter of state; the finding of 
the Secretary of State must be accepted unquestioned. The courts of the United 
States are not alone in applying this rule. “Thus in Great Britain, Engelke v. 
Musmann, [1928] A.C. 433, 435, in the United States, United States v. Liddk\ 
1808, Fed. Cas. No. 15,598; United States v. Benner, 1830, 1 Baldw. 234; In 
re Bail, (1890), 135 U.S. 403, and apparently in France, Drtilek v. Barhier 
(1925), Cour d'appel de Paris, 53 J.DJ, (1926), 638, the decision of the 
executive department as to whether a person is a member of a foreign mission 
or of its personnel is conclusive upon the courts.” Research in International 
Law, Harvard Law School (1932), 76. 

There is no reason in principle why the determination of the Secretary of 
State in this case should not be afforded equal weight with a similar determina¬ 
tion of the diplomatic status in the case of public ministers or ambassadors sent 
to represent foreign governments in this country. The latter certifications have 
universally been held to be conclusive upon the courts. 42 Harvard LJi., 582. 
And I feel that the certification in this case is equally conclusive. 

Gubitchev was not a member of the permanent Soviet mission, nor was he 
included in any special Soviet mission to the United States. He did not acquire 
diplomatic immunity from prosecution on the instant indictment by his employ¬ 
ment in the United Nations. He may not claim diplomatic status alleging that 
he was on a mission of a nondiplomatic nature. The Soviet Union itself has 
recognized that its personnel on missions of a nondiplomatic character may 
acquire diplomatic privileges and immunities only by express treaty provisions 
and attachment to a permanent diplomatic mission. (See, Commercial Treaty 
between Germany and the U.S.S.R., signed October 12, 1945 (53 L.N.T.S. 
No. 1257, p. 7); the U.S.S.R. with Italy, February 7,1924 (1 Raccolta Officiale 
della Leggi e dei Decreti del Regno dltalia (1924), No. 342, Art. 3). Gubit- 
chev’s journey here and his subsequent sojourn in this country was not em¬ 
braced in an agreement or treaty of such a nature, nor was he at any time re¬ 
garded as attached to the permanent Soviet mission. 

Where “a person is sent by a foreign government as a special diplomatic 
representative for a temporary purpose, without being authorized or received 
by the Sovereign as an ambassador or public minister, recourse must be had 
to the terms of the special agreement governing his mission and the extent of 
diplomatic privilege determined therefrom as a question of fact.” 6 Halshury*s 
Laws of England, 509. The possible immunities that the defendant might enjoy 
under the terms of the various agreements between this country and the United 
Nations were discussed at length by Judge Rifkind. He concluded (and with 
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him I agree, and indeed the defendant now concedes) that the defendant re¬ 
ceived no immunity which would prevent his prosecution on the instant indict¬ 
ment from those agreements. 

1 conclude that the defendant was possessed of none of the prerogatives of a 
diplomat and was cloaked with no immunity from prosecution in this country 
for the acts charged against him. 

The motion is denied. 

[Ed.: On January 20, 1950, U.S. v. Coplon et al., 89 F. Supp. 664, Judge 
Ryan, in denying a motion by Gubitchev for the return of records and the sup¬ 
pression of statements made by him to Federal agents “after his arrest, before 
he was permitted to contact representatives of his government,” observed in 
part: 

On numerous occasions the Government of the United States has insisted on the 
right of American prisoners in a foreign country to communicate with American 
consular officials within a reasonable time after arrest. Hackworth, Dii^est, IV, 
830 ff. The Department of State has similarly maintained this position as to for¬ 
eign nationals imprisoned in this country. Id., 836-837. 

In this case it appears that the defendant was afforded that right. . . . 

Gubitchev and Coplon were sentenced as spies on March 9, 1950, to fifteen 
years in prison by Judge Ryan after the trial on the merits. On recommendation 
of the Departments of Slate and Justice, Gubitchev’s sentence was suspended 
on condition that he leave the United States “never to return.” Sec D.S, BulL, 
XXII, No. 559 (March 20, 1950), 445; N.T. Times, March 10 and 21, 1950.] 


Editor’s Note: Privileges and Immunities of International Organizations, of 
Representatives of Members, and of International Officials. I'he granting of 
privileges and immunities to international organizations, to their officials, and 
to national representatives who participate in the organs of such international 
organizations is based on the interest of function: the necessity for securing the 
legal and practical independence required for the uninterrupted fulfillment of 
their functions. See the brilliant analysis of the problem by Josef L. Kunz in 
“Privileges and Immunities of International Organizations,” 41 AJ.I.L. 
(1947), 828-862, and the bibliography there cited. Sec also documents and 
commentary in Marlin Hill, Immunities and Privileges of International Officials: 
The Experience of the League of Nations (1947). 

Prior to 1920, observes Kunz, the granting of privileges and immunities to 
international organizations was exceptional; however, during the period from 
1920 to 1939, such privileges and immunities were greatly extended by treaty 
or statute. For example, they were “confirmed and continued for the European 
Danube Commission, were granted by French decree of 1922 to representatives 
and agents of the Central Commission for the Navigation of the Rhine, by the 
Italian law of June 1930 to the members of the General Assembly and of the 
Permanent Committee as well as to . . . [certain] officials ... of the Inter¬ 
national Institute of Agriculture at Rome, by treaty to the newly created interna¬ 
tional river commissions, the International Danube Commission, the Elbe 
Commission, the Oder Commission . . . ; they were granted further to many 
organs created by the Paris Peace Treaties or by later treaties; to the Interallied 
Rhineland High Commission, to the Reparations Commission, the Ambassa- 
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dor’s Conference, boundary commissions, international plebiscite commissions, 
to the organs and agents created to execute the Dawes Plan; by a Polish Danzig 
Treaty to the Polish-Danzig Harbor Board, and the Polish Commissioner Gen¬ 
eral in Danzig . . . [andj to the members of the mixed arbitral tribunals 
created by the Paris Peace Treaties.” Kunz, loc. cit,, 831-832, with citations 
here omitted. 

As early as 1921 the League of Nations reached agreement with the Swiss 
Government by which, pursuant to Article 7, par. 4 of the Covenant (above), 
higher ollicials of the Secretariat of the League of Nations and of the Interna¬ 
tional Labor Ollice should be accorded “the same prerogatives and immunities 
as arc conferred by international law and practice on the staff of diplomatic 
missions,” namely, “inviolability,” “exterritoriality, in the precise and limited 
sense of this term,” and “immunity from civil and criminal jurisdiction, as this 
is understood in international law.” See Provisional Modus Vivendi of 1921 
between the Swiss Federal Council and the Secretary-General of the League of 
Nations, reprinted in Hill, op. cit., 121 ff., and comment, id., 3-49. Similarly, 
“diplomatic” privileges and immunities were to be accorded in the Netherlands 
to judges of the Permanent Court of International Justice and certain officials 
of the Registry by agreement between the Netherlands Minister for Foreign 
Affairs and the President of the Court, June 5, 1928. Id., 199 ff., 50 ff. 

Since the granting of privileges and immunities to international functionaries 
was usually envisaged as an extension to nondiplomats of “diplomatic” privi¬ 
leges and immunities, certain States exhibited a reluctance to grant them and 
confusion arose as to the precise nature of the problem. Thus, on October 16, 
1933, the Under Secretary of State (Phillips) informed the Turkish Ambas¬ 
sador (Muhtar), then Doxen of the Diplomatic Corps in Washington (Hack- 
worth, IV, 422-423, 419-420): 

In response to your first inquiry concerning rights, courtesies and privileges 
granted to agents of the League of Nations, I may state that under customary inter¬ 
national law', diplomatic privileges and immunities are only conferred upon a well- 
defined class of persons, namely, those who are sent by one state to another on 
diplomatic missions. Officials of the League of Nations arc not as such considered 
by this Government to be entitled while in the United States to such privileges and 
immunities under generally accepted principles of international law, but only under 
special provisions of the Covenant of the League which have no force in countries 
not members of the League. 

It is believed that the authorities of this Government would not be w'arrantcd 
under our law which is declarcitory of international law, in according to agents of 
the League of Nations diplomatic immunities in the United States since such agents 
are not comprehended in the definition of diplomatic officers contained in our 
statutes. . . . 

Your attention is invited to the fact that the immunity from suit provided in . . . 
[22 U.S.C. § 252] is granted to “any ambassador or public minister of any foreign 
prince or State, authorized and received as such by the President . . . 

With reference to your second inquiry concerning courtesies, rights and privi¬ 
leges granted to members of international commissions (such as the Danube Com¬ 
mission, the Elbe and Oder Commission, etc.), you are advised that the provisions 
of Sections 252-255 of Title 22, U.S. Code, ... do not apply to persons as¬ 
signed to special missions or commissions such as those mentioned by you. It is 
believed that the general principles of international law with respect to diplomatic 
immunity do not extend to persons with such status unless the members of such 
commissions are attached to the regular diplomatic mission in Washington of their 
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respective countries and thereby become entitled to diplomatic privileges in the 
regular way. They are, however, considered to be entitled to special protection and 
courtesies as distinguished citizens of their Governments. 

Cf. Marriner to Chilton, November 7, 1927, US. For. ReL, 1927, 1, 414; Hill, 
op. cit., 70 IT. 

The negative position of the United States, which was not a member of the 
League of Nations, was not shared by other States. Kunz, loc. cit., 830. In con¬ 
formity with Article 7 (4) of the Covenant, “League officials stationed, or on 
temporary mission, in any member State enjoyed diplomatic immunities not 
only in that State but also in any member State through whose territories they 
had to travel in the course of their official duties.” Hill, op. cit., 58 If. 

The confusion of thought which regarded the granting of privileges and im¬ 
munities to international organizations and their officials as merely an extension 
of “diplomatic” privileges to nondiplomats was based upon a misconception 
of the problem. The privileges and immunities required by international or¬ 
ganizations and international functionaries in the interests of function are 
not identical with those required by diplomatic personnel. For example, as 
Kunz observes, loc. cit., 853, “an international judge does not need free com¬ 
munication with his own government. On the other hand, he needs the necessary 
privileges and immunities in each Member State; he needs the right of free 
transit on his way to and from his duties . . .” The distinction is elaborated 
by Martin Hill, Immunities and Privilcftes of International Officials: The Ex¬ 
perience of the League of Nations (Carnegie Endowment for International 
Peace, 1947), 8-9, as follows: 

There is an essential difference between the purpose served by diplomatic [sic] 
privileges and immunities in the case of ordinary diplomatic agents and in that of 
international officials. In the first instance, the privileges and immunities arc 
granted in the interest of a Stale, whose agents arc thereby intended to be placed 
in a position allowing them to perform their legitimate duties without any possi¬ 
bility of interference on the part of the foreign government to which they are ac¬ 
credited. It follows that those who enjoy such prerogatives arc not entitled to claim 
them against the State on behalf of which they are granted. Owing to the fact that 
States nearly always choose their diplomatic representatives from among their 
own nationals, the conclusion has been drawn by many Stales that their nationals 
may in no case claim diplomatic immunities against themselves. 

But international officials do not act in the name of any particular State. They 
act exclusively in the higher interest of the community of States constituting the 
organization in whose service they are. They are not accredited to a particular 
country but may be required to work in many countries, including their own. To 
quote the first Secretary-General of the League IJune 11, 1925, id., 163, 166]: 

“In theory, at any rate, an [international] official might find diplomatic [j/c] privi¬ 
leges and immunities particularly necessary as far as his own Government was 
concerned.” 

Kunz, loc. cit., 841-842, correctly concludes that “a new international law” 
is required in this field: “Diplomatic privileges cannot serve either as a maxi¬ 
mum or as a minimum standard. In some respects less, in others more, is neces¬ 
sary. New privileges and immunities, not necessary to diplomatic agents, have 
to be created.” Although Article 19 of the Statute of the International Court 
of Justice retains the qualification “diplomatic” in characterizing the privileges 
and immunities of judges, Article 105 of the United Nations Charter prescribes 
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for the Organization, its oflicials and representatives of Members the privileges 
and immunities “necessary” in the interest of function. The functional approach 
is likewise embodied and elaborated in the General Convention on the Privileges 
and Immunities of the United Nations (above), in the Convention on the Privi¬ 
leges and Immunities of the Specialized Agencies Yearbook {1947-48), 

190), and in the U.N.-U.S. Headquarters Agreement (id., 199, and above). 

For further analysis of the privileges and immunities (1) of representatives 
of member States, (2) of the international organizations themselves, and (3) 
of the international functionaries, see Kunz, loc. cit., 842-862. See also West’ 
Chester County v. Ranollo (1946), 67 N.Y.S. 2d 31; Lawrence Preuss, “Im¬ 
munity of Officers and Employees of the United Nations for Official Acts; The 
Ranallo Case,” 41 A.J.I.L. (1947), 555-578, and his earlier “Diplomatic 
Privileges and Immunities of Agents Invested with Functions of an International 
Interest,” 25 AJ.I.L. (1931), 694-710. 

By the International Organizations Immunities Act of December 29, 1945, 
59 Stat. 669, 22 U.S.C.A. secs. 228 fT., 40 AJ.I.L. (1946), Supp. 85, the 
United States liberalized its previous practice by providing for the extension 
of certain privileges and immunities to certain international organizations, to 
be designated by the President, in which the United States participates. By 
January 1, 1950, about a score of international organizations had been so desig¬ 
nated, including the United Nations, FAO, ILO, UNESCO, ICAO, ITU, IRO, 
WHO, the Bank, the Fund, and the Pan American Union, 22 U.S.C.A. sec. 
288. See Currans. City of New York etal, (1947), 77 N.Y.S. 2d. 206; Balfour, 
Guthrie & Co. and the United Nations s. U.S. (1950), 90 F. Supp. 831, in 
which it was held that the United Nations could sue the United States in situa¬ 
tions in which the United States had consented to suit by other litigants. 

Sec. 7(b) provides that: “Representatives of foreign governments in or to 
international organizations and officers and employees of such organizations 
shall be immune from suit and legal process relating to acts performed by them 
in their official capacity and falling within their functions as such representatives, 
officers, or employees except insofar as such immunity may be waived by the 
foreign government or international organization concerned.” Members “of the 
immediate families of such representatives, officers, and employees residing 
with them, other than nationals of the United States” are also granted certain 
privileges, exemptions and immunities. (Sec. 7(a)). 

While granting immunity for official acts to all officers and employees of an 
international organization, the Act unfortunately discriminates against Ameri¬ 
can officers and employees, in particular (Sec. 4) by denying them the exemp¬ 
tion from taxation on salaries required, for example, by Sec. 18 (b) of the Gen¬ 
eral Convention, above. Other unfortunate provisions of the Act, likewise based 
upon the false analogy between international officials and foreign diplomatic 
agents, grant a wide discretion to the President (Sec. 1) or the Secretary of State 
(Secs. 8 and 9) to declare a particular international official to be persona non 
firata and to withhold the privileges, exemptions and immunities granted by 
the Act, despite the provisions of Sec. 8 (c) that no person shall be considered 
as receiving “diplomatic status” by the Act. For an analysis of the advantages 
and shortcomings of the Act see Lawrence Preuss, “The International Organi¬ 
zations Immunities Act,” 40 AJ.I.L. (1946), 332-345; on the problem of 
“national discrimination” as applied to international officials, see also Kunz, 
/or. cit., 857 ff.; Hill, op. at., passim. 
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For the more liberal provisions of British legislation see Diplomatic Privileges 
(Extension) Act, 1944, 7 & 8 Geo. 6, c. 44, 39 A J.LL, (1945), 163, and Diplo¬ 
matic Privileges (Extension) Acts, 1946, 9 & 10 Geo. 6, c. 66, and 1950, 14 
Geo. 6, c. 7. See commentary by Egon Schwelb in 8 Modern L,R. (1945), 
50-63. 


III. CONSULS 

A. Acquisition and Loss of Consular Status 

Pan American Convention on Consular Agents 
Adopted at Havana, February 20, 1928 

Hudson. Intcnuitional Lcnistation, IV, 2394 

Article L Stales may appoint in the territory of others, with the express or 
tacit consent of the latter, consuls who shall there represent and defend their 
commercial and industrial interests and render to their nationals such assistance 
and protection as they may need. 

Article 6. The consul can be recognized as such only after having presented 
his commission and obtained the exequatur of the Slate in whose territory he 
is to serve. . . . 

Article 8. The territorial Government may at any time withdraw the consul’s 
exequatur, but, except in urgent cases it shall not have recourse to this measure 
without previously attempting to obtain from the consul’s Government his 
recall. 


United States-United Kingdom Consular Convention 
Signed at Washington, June 6, 1951 
TJ.AS, 


Article 3, (1). Either High Contracting Party may establish and maintain con¬ 
sulates in the territories of the other at any place where any third Stale possesses 

On March 1, 1951, this Convention was in force between Brazil, Colombia, 
Cuba, Dominican Republic, Ecuador, Mexico, Nicaragua, Panama, Peru, United States, 
and Uruguay. Status of the Pan American Treaties and Conventions (Revised to March 
1, 1951, by the Division of Legal Affairs of the Pan American Union).] 

20 [Ed.: This Convention was designed to replace the United States-United Kingdom 
Consular Convention signed at Washington, February 16, 1949, before the latter came 
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a consulate and at any other place where the receiving State agrees to the 
establishment of a consulate. It shall be within the discretion of the sending 
State to determine whether the consulate shall be a consulate general, consulate, 
vice consulate, or consular agency. . . . 

Article 4. {I) Subject to the provisions of the subsequent paragraphs of this 
Article, the sending State may assign to any of its consulates, consular officers 
of such number and rank as it may deem necessary. The sending State shall 
notify the receiving Slate in writing of the assignment of a consular officer to 
a consulate. . . . 

(4) The receiving Stale shall not be deemed to have consented to a consular 
officer’s acting as such, or to have extended to him the benefits of the provisions 
of this Convention, until the receiving State has granted him an exequatur or 
other authorization. 

Article 5 ... (3) The receiving State may revoke the exequatur or other 
authorization of a consular officer whose conduct has given serious cause for 
complaint. The reason for such revocation shall, upon request, be furnished 
to the sending Slate through diplomatic channels. 

Harvard Research Draft Convention on the Legal 
Position and Functions of Consuls 

26 AJJ.L. (1932), Siipp. 189 


Article 3. A person becomes a consul through his appointment by a sending 
State to exercise consular functions and his admission to the exercise of such 
functions by the receiving Slate. 

Article 8. A Stale may at any time withdraw its consent to a person's exer¬ 
cise of consular functions within its territory. . . . 

Article JO, A person ceases to be a consul upon: 

(a) Notification to the receiving State of the termination of his authority 
by the sending Slate; or 

(b) Termination of the consent of the receiving Stale; or 

(c) Extinction of the sending or the receiving State. 


Editor’s Note: Acquisition and Loss of Consular Status, On the legal position 
and functions of consuls generally, see Harvard Research, loc, cit, (Ouincy 
Wright, Reporter), 189-449; A. H. Feller and M. O. Hudson, A Collection 
of the Diplomatic and Consular Laws and Regulations of Various Countries, 
2 vols. (1933); bibliography in Hyde, II, 1311 and id,, 1311-1367; Moore, 
Digest, V, 1-154; Hackworth, IV, 655-949; J. Irizarry y Puente, Traite sur les 

into force. See Senate Executive O, 82nd Cong., 1st Sess., transmitting to the Senate the 
text of the U.S.-U.K. Consular Convention of June 6, 1951, with Report by the Secretary 
of State. For the text of the abortive 1949 Consular Convention, see Department of 
State, Documents and State Papers, I, Nos. 12-13 (1949), 717. Cf, D,S. Bull., XXIV. 
No. 625 (June 18, 1951), 987. The 1951 Convention was not in force by Dec. 6, 1951.J 
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Fonctions Internationales des Consuls (1937); Irvin Stewart, Consular Privi¬ 
leges and Immunities (1926); W. E. Beckett, “Consular Immunities,” 1944 
B,Y.LL., 34-50; cases in Annual Digests, 

Although the exercise of consular functions depends upon the express or 
tacit consent of the receiving State, persons have been permitted to perform 
consular functions in the territories of States or governments unrecognized by 
the sending State, and the Harvard Research denies (Article 6) that a presump¬ 
tion of recognition arises where a sending State “has appointed a person or 
has permitted a person previously appointed to exercise consular functions" 
within the territory of an unrecognized State or government. See Comment, 
loc. cit,, 238-241 and Hackworth, IV, 684-699; Hyde, II, 1320-21; Lautcr- 
pacht. Recognition^ 383-387. The Harvard Research further observes, loc. 
cit., 250: “Mere change of government by either the sending or the receiving 
State, even though the change is of a revolutionary character, does not modify 
the status of consuls.” However, the right of the de facto regime to terminate the 
consular status of consuls accepted by the previous government is admitted (id., 
241), subject to whatever treaty obligations may, by the international law of 
governmental succession, survive the change of governments. On this point 
see Briggs, “American Consular Rights in Communist China,” 44 A.J.I.L. 
(1950), 243, 256-257. 

Although particular States have sometimes exhibited reluctance to permit 
the establishment of consuls in parts of their territory (e. g., China in the nine¬ 
teenth century and Soviet Russia in the twentieth century), limitation by the 
receiving Stale of the number of consular officers who may be assigned to a 
particular consulate appears to be a recent development, based upon the 
charge, real or imaginary, that consular officers have been engaged in improper 
activities. Sec Hackworth, IV, 681 ff.; and above, pp, 753-754. 

Although the U.S. Consular Regulations of 1932 (Feller and Hudson, II, 
1289, sec. 72) state that consuls “are regarded as the officers both of the State 
which appoints and the State which receives them,” the Harvard Research ob¬ 
serves that the consul is, properly speaking, only “an officer of the sending State, 
exercising his function as its agent, under its instructions and subject to its 
control with respect to salary, discipline and tenure. The circumstance that his 
functions are exercised in foreign territory entitles the receiving State to par¬ 
ticipate in vesting him with consular status, to terminate that status and to 
subject him to its law and juri.sdiction except in respect to his official acts. 
(See Art. 21.) This exception, however, indicates that he is not its ‘officer’ in 
the usual sense of the word.” Loc. cit., 232. See Hackworth, IV, 672; Puente, 
op. cit., 55 fT. The holder of an unrevoked exequatur issued by the President 
was held to have retained his consular status in the United States, even though 
the government which sent him had been overthrown. U.S. v. Trumbull (1891), 
48 F. 94. Conversely, revocation of the exequatur terminates consular status. 
People V. Savitch (1921), 190N.Y.S. 759, 
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J5. Consular Functions and Their Legal Basis 

♦♦♦♦♦♦♦♦♦♦♦♦ 

Harvard Research Draft Convention on Consuls 
26 AJJ.L, (1932). Siipp. 251 

Article 11A receiving Slate shall permit a consul to perform any act 
authorized by a treaty in force between the sending State and the receiving 
State or authorized by local custom; and to exercise the following functions 
as agent of the sending State within the consular district, provided such 
exercise docs not involve the use of compulsion by the sending State within 
the territory of the receiving State; this enumeration shall not preclude the 
exercise by a consul of any other function conferred upon him by the sending 
State and not forbidden by the law or the practice of the receiving State: 

(a) To authenticate copies and translations of official documents of the 
sending State; to authenticate copies and translations of official documents 
of the receiving Stale in so far as they concern the interests of the sending 
State, of its national, or of its vessel; to receive, authenticate the signatures of, 
keep in custody and authenticate copies of acts of nationals of the sending 
State, and acts of other persons concerning the interests of the sending State, 
of its national or of its vessel or concerning the interests of other persons in so 
far as their interests lie within the territory of the sending State; to serve legal 
documents, issued by authority of the sending State, relating to civil or com¬ 
mercial matters, upon nationals of that State; and to take and authenticate 
copies of protests, depositions and declarations made in the presence of the 
consul by a national of the sending State. 

(b) To issue passports to nationals of the sending State; to visa passports 
and to issue documents relating to entry into and travel within the territory 
of that State; and to visa invoices and certificates of origin of goods destined 
to the territory of that Slate. 

(c) To register nationals of the sending State and the births, deaths, and 
marriages of such nationals, and to issue certificates thereof, without, however, 
releasing the interested persons from any duty imposed upon them by the local 
law. 

(d) To communicate with, to advise and to adjust differences between na¬ 
tionals of the sending State within the consular district; to visit such nationals 
especially when they are imprisoned or detained by authorities of the receiving 
State; to assist such nationals in proceedings before or relations with such 
authorities; and to inquire into any incidents which have occurred within the 
consular district affecting the interests of such nationals. 

(e) To inquire in regard to and to take measures for the preservation and 
protection of the estate within the consular district of a deceased national of 

[Ed.: See Comment, /«/., 251-302, for citations to treaty texts, statutes, and regula* 
lions on which this convenient summary of practice is based.] 
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the sending State; and if no other administration is provided by the local law to 
administer such estate subject to that law. 

(f) To lake measures for the preservation and protection of the interests 
within the consular district of a national of the sending State who is absent, 
incompetent or a minor; to represent such national for the purpose of protect¬ 
ing his interests, if he is not otherwise represented, in proceedings before the 
courts or other authorities of the receiving State; and in such case, to receive 
for remission to the person entitled thereto all moneys or property found by 
the appropriate authority to be due such person, subject to requirements of the 
receiving State for safeguarding the rights of the interested persons. 

(g) To visit and inspect vessels of the sending State; to inspect, receive and 
keep in custody the papers of such vessels; to accompany the local authorities 
upon any visit to such vessels other than for ordinary customs or sanitary in¬ 
spection; to take such measures as the sending State directs with respect to 
the property on such vessels of deceased seamen; to supervise the discharge or 
engagement of the master or seamen on such vessels; and to adjust matters 
pertaining to the internal order and discipline of such vessels including dilTcr- 
ences between members of the crew pertaining to wages and the execution of 
contracts related thereto, to the extent that the authorities of the receiving State 
do not exercise jurisdiction. 

(h) To take measures for the salvage of a vessel of the sending State and 
of its cargo, to assist in the salvage of cargo from any other vessel if such 
cargo is owned by a national of the sending State, and to initiate or participate 
in proceedings for adjusting claims arising from losses suffered by a vessel of 
the sending State or from salvage in which a national of the sending State is 
interested. 

(i) To visit and inspect vessels of any State arriving within the consular 
district, destined for a port of the sending State, for the purpose of assuring 
compliance with the sanitary law's of such State. 

(j) To take measures for protecting a national, a vessel or any other interest 
of the sending State from injury as a result of conditions in or incidents oc¬ 
curring within the consular district. 

(k) To study conditions in and incidents occurring within the consular dis¬ 
trict and to report thereon to the sending State. 

United States-United Kingdom Consular 
Convention, 1951 

TJ.A,S. 

Article 27, (1). The provisions of Articles 15 to 27 relating to the functions 
which a consular officer may perform are not exhaustive. A consular officer 
shall be permitted to perform other functions, involving no conflict with the 
law of the territory, which arc cither in accordance with international law or 
practice relating to consular oflicers recognized in that territory or are acts 
to which no objection is taken by the receiving State. . . . 
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United States-China, Treaty for the Relinquishment 
of Extraterritorial Rights in China, Etc. 

Signed at Washington, January 11, 1943; 

IN Force, May 20, 1943 

T.S., 984 

Article 6. The Government of the United Slates of America and the Govern-' 
mcnt of the Republic of C^hina mutually agree that the consular officers of each 
country, duly provided with exequaturs, shall be permitted to reside in such 
ports, places and cities as may be agreed upon. The consular officers of each 
country shall have the right to interview, to communicate with, and to advise 
nationals of their country within their consular districts; they shall be informed 
immediately whenever nationals of their country are under detention or arrest 
or in prison or arc awaiting trial in their consular districts and they shall, upon 
notification to the appropriate authorities, be permitted to visit any such na¬ 
tionals; and, in general, the consular officers of each country shall be accorded 
the rights, privileges, and immunities enjoyed by consular officers under modern 
international usage. 

It is likewise agreed that the nationals of each country, in the territory of 
the other country, shall have the right at all times to communicate with the 
consular officers of their country. Communications to their consular officers 
from nationals of each country who are under detention or arrest or in prison 
or are awaiting trial in the territory of the other country shall be forwarded to 
such consular officers by the local authorities. 

Consular Regulations of the United States, 1932 

Fcllcr and Hudson, II, 1291 

Sec, 77, The fundamental rights and privileges of consular officers depend upon 
the principles of international law and the customs and usages of nations. 
Certain rights and privileges are also specifically guaranteed to them by 
treaties. . . . 
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Union of Soviet Socialist Republics, Regulations 
Concerning . . . Consular Institutions 

Approved, January 14, 1927 
Feller and Hudson. II. 1220 

4 ' 4 ‘ 4 - 4 - 4 - 4 -» 4 ^ 4^44 

Sec. 77. The consular representatives of foreign States enjoy [in the U.S.S.R.] 
on the basis of reciprocity the rights and privileges attached to their functions 
in conformity with the rules of international law. 

In particular the consular representatives: 

(a) Are exempt from all direct taxes collected for the central or local Gov¬ 
ernment as well as from personal contributions in kind or in money, with the 
exception of taxes relating to the exploitation of industrial or commercial enter¬ 
prises or to participation in such enterprises and to the exercise of a personal 
profession. 

(b) Enjoy the right to correspond without any hindrance with the diplomatic 
representative of their State in the territory of the U.S.S.R. by post and by 
telegram, either ordinary or in cipher; 

(c) Are not subject to the jurisdiction of the judicial institutions of the 
U.S.S.R. and of the Federated Republics because of offenses committed in the 
discharge of their office; 

(d) May not be deprived of liberty otherwise than by virtue of a sentence 
of a court having legal force; preventive arrest is permissible only by virtue 
of a decision of the competent organ of judicial examination, and then only 
in the case when a judicial proceeding is opened against them for offenses falling 
within the competence of the Supreme Court of the U.S.S.R., the Supreme 
Courts of the Federated Republics, the governmental tribunals (and the tri¬ 
bunals corresponding to them) and the military tribunals; 

(e) Enjoy inviolability for their official correspondence kept in the official 
premises of the consular institutions separate from the private correspondence 
of the consular personnel. The said correspondence may neither be inspected 
nor seized, nor placed under seal. 

12. In all other cases not provided for in Article 11, the situation of consular 
representatives, as well as of other persons belonging to the official consular 
personnel of foreign consular institutions, who are not citizens of the U.S.S.R., 
is determined by the conventions between the U.S.S.R. and the foreign States 
or by agreements between the People’s Commissariat for Foreign Affairs and 
the diplomatic mission of the respective foreign State. 
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Barbuit’s Case 

Great Britain, Court of Chancery, 1737 

Cases in Equity in the Time of Talbot, 281 

Barbuit had a commission, as agent of commerce from the King of Prussia 
in Great Britain in the year 1717, which was accepted here by the Lords Jus¬ 
tices when the King was abroad. After the late King's demise his commission 
was not renewed until 1735, and then it was, and allowed in a proper man¬ 
ner; but with the recital of the powers given him in the commission, and al¬ 
lowing him as such. These commissions were directed generally to all the 
persons whom the same should concern and not to the King: And his business 
described in the commissions was, to do and execute what his Prussian Majesty 
should think fit to order with regard to his subjects trading in Great Britain; 
to present letters, memorials, and instruments concerning trade, to such persons, 
and at such places as should be convenient, and to receive resolutions thereon; 
and thereby his Prussian Majesty required all persons to receive writings from 
his hands, and give him aid and assistance. Barbuit lived here near twenty years, 
and exercised the trade of a tallow-chandler, and claimed the privilege of 
an ambassador or foreign minister, to be free from arrests. . . . 

Lord Chancellor Talbot. A bill was filed in this court against the defend¬ 
ant in 1725, upon which he exhibited his cross bill, styling himself merchant. 
On the hearing of these causes the cross bill was dismissed; and in the other, 
an account decreed against the defendant. The account being passed before the 
master, the defendant took exceptions to the master’s report, which were over¬ 
ruled; and then the defendant was taken upon an attachment for non-payment, 
&c. And now, ten years after the commencement of the suit, he insists he is 
a public minister, and therefore all the proceedings against him null and void. 
Though this is a very unfavourable case, yet if the defendant is truly a public 
minister, I think he may now insist upon it; for the privilege of a public minister 
is to have his person sacred and free from arrests, not on his own account, but 
on account of those he represents, and this arises from the necessity of the thing, 
that nations may have intercourse with one another in the same manner as 
private persons, by agents, when they cannot meet themselves. And if the 
foundation of this privilege is for the sake of the prince by whom an ambassador 
is sent, and for sake of the business he is to do, it is impossible that he can 
renounce such privilege and protection: for, by his being thrown into prison 
the business must inevitably suffer. Then the question is, whether the defendant 
is such a person as 7 Anne, cap. 10, describes, which is only declaratory of the 
antient universal jus gentium; the words of the statute are “ambassadors or 
other public ministers,” and the exception of persons trading relates only, to 
their servants; the Parliament never imagining that the ministers themselves 
would trade. I do not think the words “ambassadors, or other public ministers,” 
are synonymous. I think that the word “ambassadors'’ in the act of Parliament, 
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was intended to signify ministers sent upon extraordinary occasions, which are 
commonly called “ambassadors extraordinary”; and “public ministers” in the 
act take in all others who constantly reside here; and both are entitled to these 
privileges. The question is, whether the defendant is within the latter words? 
It has been objected that he is not a public minister, because he brings no cre¬ 
dentials to the King. Now although it be true that this is the most common form, 
yet it would be carrying it too far to say, that these credentials are absolutely 
necessary; because all nations have not the same forms of appointment. It has 
been said, that to make him a public minister he must be employed about state 
affairs. In which case, if state affairs are used in opposition to commerce, it is 
wrong; but if only to signify the business between nation and nation the proposi¬ 
tion is right; for, trade is a matter of state, and of a public nature, and conse¬ 
quently a proper subject for the employment of an ambassador. In treaties of 
commerce those employed are as much public ministers as any others; and the 
reason for their protection holds as strong: and it is of no weight with me that 
the defendant was not to concern himself about other matters of state, if he was 
authorised as a public minister to transact matters of trade. It is not necessary 
that a minister's commission should be general to entitle him to protection; but 
it is enough that he is to transact any one particular thing in that capacity, as 
every ambassador extraordinary is; or to remove some particular difficulties, 
which might otherwise occasion war. But what creates my dilTiculty is, that 
I do not think he is intrusted to transact affairs between the two crowns: the 
commission is, to assist his Pru.ssian Majesty’s subjects here in their commerce; 
and so is the allowance. Now this gives him no authority to intermeddle with 
the affairs of the King; which makes his employment to be in the nature of a 
consul. And although he is called only an agent of commerce, I do not think 
the name alters the case. Indeed there are some circumstances that put him 
below a consul; for, he wants the power of judicature, which is commonly given 
to consuls. Also their commission is usually directed to the prince of the 
country; which is not the present case: but at most he is only a consul. 

It is the opinion of Barbcyrac, Winequefort and others, that a consul is not 
entitled to the jus gentium belonging to ambassadors. 

And as there is no authority to consider the defendant in any other view than 
as a consul, unless I can be satisfied that those acting in that capacity are entitled 
to the jus gentium, I cannot discharge him. 


Editor’s Note: Legal Basis of Consular Functions. The institution of consuls 
is older than the establishment of permanent diplomatic representation and 
with the development of the latter in the 16th century, the representative and 
judicial functions hitherto enjoyed by consuls declined and disappeared. Har¬ 
vard Research, loc. cit., 202 ff.; Lauterpachl’s Oppenheim (7th ed.), I, 741 ff., 
with bibliography; Angelo P. Sereni, The Italian Conception of International 
Law (1943), 24 ff. Except where additionally commissioned and received as 
diplomatic olTicers, consuls arc not diplomatic officers and are not entitled 
under customary international law to diplomatic privileges and immunities. As 
the Harvard Research observes, loc. cit., 205: “A consul is not accredited to 
a government; he is merely instructed by his own government to perform, 
with the permission of another government, certain functions in the territory 
of the latter.” See also Questionnaire No. 9, Report of Sub-Committee, and 



BASIS OF CONSULAR FUNCTIONS 


821 


Replies of Governments on the Legal Position and Functions of Consuls, 
League Doc. J928. V. 4, pp. 41-44, 57 ff., 90-91; Puente, op, cit., 12 IT.; Irvin 
Stewart, op. cit., 9-34. 

Although the Harvard Research was able to observe in 1932 “that com¬ 
paratively few of the functions and privileges of consuls are established by uni¬ 
versal international law” (loc. cit., 214), it might appear today that uniformity 
of national practice and the usage of civilized Stales with reference to basic 
consular functions and their protection have crystallized into legally binding 
custom. The consular regulations of the United States and of Soviet Russia, 
quoted above, refer to rights and privileges of consuls which rest on customary 
international law', even in the absence of treaty. Consular conventions, which 
have sometimes been regarded as the sole basis for consular rights, privileges 
and immunities, frequently incorporate by reference an obligation to treat con¬ 
suls in accordance with the standard of international law, independently of 
treaties. Article 27 of the United States-United Kingdom treaty of 1951 
(above) goes beyond this in establishing the standard of “international law or 
practice" as the basis of legal right to perform functions not otherwise stipulated; 
and Article 6 of the United States—China treaty of 1943 (above ) establishes 
for the parties the standard of “modern international usage” as the criterion 
of consular rights, privileges and immunities. 

In the Angus Ward Case, Secretary of State Dean Acheson, on November 
18, 1949, sent a “personal message” to the Foreign Ministers of the thirty States 
which maintained either diplomatic or consular representatives in China, 
emphasizing “the importance of concerted action by those countries wiiich 
respect international law to protest the treatment being accorded United States 
consular personnel in Mukden, China” by the Chinese Communist authorities, 
and concluded in part: 

The international practice of civilized countries for many years has recognized 
that consuls should be accorded all the privileges necessary for the proper conduct 
of their duties. Although consuls do not have diplomatic immunity, it has been 
the universal practice, because of the public and otlicial character of their duties, to 
permit them and their .staff freedom of movement, and in the event that any criminal 
charge is made, to permit them to remain at liberty on proper arrangements for 
bail, with unlimited freedom to communicate with their Governments with respect 
to ollicial business. 

D.S. Bull., XXI, No. 543 (Nov. 28, 1949), 799-800. See further, Briggs, 
“American Consular Rights in Communist China,” 44 A.J.I.L. (1950), 243- 
258; Hackworth, IV, 699 tT.; Hyde, II, 1323 IT. 

On the functions, powers and duties of consuls, sec Moore, Diijest, V, 93- 
154; Hackworth, IV, 806-949; Harvard Research, loc. cit., 251—302; Puente, 
op. cit., 270-473; Hyde, II, 1346-1367. 
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C. Duties of the Receiving State with Respect 
to Consular Functions 

1. PROTECTION AND RESPECT FOR CONSULAR 
PERSONNEL 

Pan American Convention on Consular Agents, 1928 

Hudson, International LcRislation, IV. 2397 

Article 7. The exequatur having been obtained, it shall be presented to the 
authorities of the consular district, who shall protect the consul in the exercise 
of his functions and guarantee to him the immunities to which he is entitled. 


United States-United Kingdom Consular 
Convention, 1951 

TJ.A.S. 

Article 5. (1) The receiving State shall upon request inform without delay 
its appropriate authorities of the name of any consular officer entitled to act 
under this Convention. 

(2) As an official agent of the sending State, a consular officer shall be entitled 
to special protection and to the high consideration of all officials of the receiv¬ 
ing State with whom he has official intercourse. 


Harvard Research Draft Convention on Consuls 

26 AJ.I.L. (1932), Supp. 313 

Article 15. A receiving State shall accord to a consul within its territory; 

(a) Respect and protection adequate for the exercise of his consular func¬ 
tions. . . . 
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Mexico (Mallen Claim) v. United States 
United States-Muxico, General Claims Commission, 1927 
Opinions of Commissioners (1927), 254 

Van Vollenmoven, Presiding Commissioner. 1. This claim is put forward 
by the United Mexican States on behalf of Francisco Mallen, a Mexican national. 
The claim is based on two assaults made on Mallen at El Paso, Texas, U.S.A., 
where he had been consul of Mexico since 1895, by one Juan Franco, an Ameri¬ 
can deputy constable of Mexican origin; the first assault occurring on August 
25, 1907, the second on October 13, 1907. Mexico alleges that the United States 
is responsible for illegal acts of an American official including an unwarranted 
arrest, for lack of protection, and for denial of justice in both trials relating to 
the assaults, and claims on behalf of the claimant damages for compensation and 
satisfaction in the amount of $200,000 with interest. . . . 

4. The evidence as to the first assault on Consul Mall6n by Deputy Constable 
Franco, though unsatisfactory as to its details, clearly indicates a malevolent and 
unlawful act of a private individual who happened to be an official; not the 
act of an official. On Sunday night August 25, 1907, in a street of El Paso, the 
deputy constable saw Consul Mallen, for whom evidently he had a profound 
aversion; pronounced to bystanders in uncouth language his intention to ‘‘get” 
and to “kill” that fellow; walked up to Mallen some five minutes later, and either 
slapped him in the face or knocked his hat off, possibly after having said some 
words in Spanish. Another policeman or a private citizen, Powers, was either 
called by telephone or happened to notice the event, and took Franco away. 
From Ciudad Juarez Mallen wired to Mexico City that he had been the victim 
of an attempt to shoot him with a pistol; but the evidence docs not support that 
contention. Franco was prosecuted before the County Court at El Paso and 
fined the next day $5 on account of disturbing the peace; the fine apparently 
has been paid. Mallen had intentionally abstained from submitting any com¬ 
plaint and from being present at the arraignment. 

5. Direct responsibility of the United States for this first assault has not been 
alleged. Denial of justice is alleged, on the ground that the court treated an 
attempt to kill Mallen as a mere disturbance of the peace. Since the occurrence 
was submitted to the police court without any testimony on the part of Mallen 
himself, it is difficult to see how the court could have deemed it a dangerous 
attack of importance. Mallen at this time had no reason to suspect Franco of 
lying in wait for him in order to revenge the fact (of which Mallen was innocent) 
of the nonextradition by Mexico of a man who had been suspected of being 
the murderer of Franco’s brother-in-law. Lack of protection during this occur¬ 
rence can not be maintained; the second policeman, or the private citizen, did 
all that was necessary, and the incident was closed. On the other hand, it would 
seem quite unsatisfactory that a deputy constable, after disturbing the peace 
he was appointed to protect, was—as far as the record shows—neither punished 



824 


CONSULS 


in any disciplinary way, nor warned that he would be discharged as soon as 
a thing of this type happened again. The circumstance that within two months 
Franco, using the very same uncouth words to show his aversion for Mallen, 
availed himself of another opportunity to “get'’ Mallen, this second time misus¬ 
ing his oHlcial capacity, shows how imprudently and improperly the authorities 
acted in maintaining such a man, without any preventive measure, in a position 
in which he might easily cause great harm to peaceful residents. Mallen not long 
after August 25, 1907, applied to the county attorney at El Paso in order to 
inquire whether he was authorized to carry a pistol. The authorities of Texas 
therefore should have realized the risks they incurred by maintaining Franco 
in office and by not protecting Mallen from violence at the hands of Franco, 
and they must bear the full responsibility for their action. 

6. The question has been raised whether consuls are entitled to a “special 
protection” for their persons. The answer depends upon the meaning given these 
two words. If they should indicate that, apart from prerogatives extended to 
consuls either by treaty or by unwritten law, the Government of their temporary 
residence is bound to grant them other prerogatives not enjoyed by common 
residents (be it citizens or aliens), the answer is in the negative. But if “special 
protection" means that in executing the laws of the country, especially those 
concerning police and penal law, the Government should realize that foreign 
Governments are sensitive regarding the treatment accorded their representa¬ 
tives, and that therefore the Government of the consul’s residence should exer¬ 
cise greater vigilance in respect to their security and safety, the answer as evi¬ 
dently shall be in the affirmative. Many penal codes contain special provisions 
regarding special felonies committed as against foreign diplomats; nobody will 
contend that such provisions exhaust the care which the Government of their 
residence is bound to observe regarding their security and welfare. In this sense 
one might even say that in countries where the treatment accorded citizens by 
their own authorities is somewhat lax, a “special protection” should be extended 
to foreigners on the ground that their Governments will not be satisfied with 
the excuse that they have been treated as nationals would have been (see para¬ 
graph 8 of the Commission’s opinion in the Roberts Case, Docket No. 185, 
rendered November 2, 1926, and paragraphs 13 and 16 of its opinion in the 
Hopkins Case, Docket No. 39, rendered March 31, 1926). In this second 
sense President Fillmore of the United States, in his annual message of Decem¬ 
ber 2, 1851, rightly said: “Ministers and consuls of foreign nations are the 
means and agents of communication between us and those nations, and it is 
of the utmost importance that while residing in the country they should feel 
a perfect security so long as they faithfully discharge their respective duties 
and are guilty of no violation of our laws. . . . Ambassadors, public ministers, 
and consuls, charged with friendly national intercourse, are objects of especial 
respect and protection, each according to the rights belonging to his rank and 
station.” (VI Moore, Digest, 813.) In this second sense it was rightly stated by 
the Committee of Jurists appointed by the League of Nations on the Corfu 
difficulties, in a report adopted on March 13, 1924: “The recognized public 
character of a foreigner and the circumstances in which he is present in its terri¬ 
tory, entail upon the State a corresponding duty of special vigilance on his 
behalf.” (18 AJJ.L,, (1924), 543.) In this second sense again it was rightly 
contended in 1925 by an American author that “if a consul is not a diplomatic 
agent, he is nevertheless entitled to a certain degree of protection because of 
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his public character,” similarly as commissioners employed for special interna¬ 
tional objects, such as the settlement of frontiers, supervision of the execution of 
a treaty, etc., “receive a special protection, even though it does not amount to 
diplomatic privilege.” (Eagleton in 19 A.J.LL. (1925), 303, 308.) 

7. The second assault, October 13, 1907, happened on a Sunday afternoon 
in a street car moving from Ciudad Juarez, Chihuahua, Mexico, across the 
river to the adjoining city of El Paso, Texas, U.S.A. F^ranco starting from a 
house at the Mexican side saw Mallen on the car, boarded the back platform, 
and told the conductor that as soon as they would be on the Texas side he 
would “get” this man. Once the car was in the United States, Franco walked 
up from behind Mallen who was seated in the front of the car, violently struck 
him with his list on the right side of the head so that the left side was bumped 
against the door or the window (which rendered Mallen unconscious for a 
moment), went on striking him several more hard blows even while he was 
on the floor, drew his pistol, drove Mallen at the point of it to the rear of the 
car, made the car stop a little later, and then took Mallen, his face all covered 
with blood, to the El Paso county jail. . . . It is . . . essential to note that 
both Governments consider Franco's acts as the acts of an oflicial on duty . . . 
rhough his act would seem to have been a private act of revenge which was 
disguised ... as an oflicial act of arre.st, the act as a whole can only be con¬ 
sidered as the act of an oflicial. . . . 

13. There being established that the United States is liable (a) for illegal acts 
of the deputy constable Franco on October 13, 1907, (b) for denial of justice 
on the ground of nonexecution of the penalty imposed on November 9, 1907, 
and (c) for lack of protection, there remains to be established what material 
losses and damages resulted from Franco's second assault. . . . 

14. When accepting as the basis for an award, in so far as compensatory 
damages are concerned, the physical injuries inflicted upon Mallen on October 
13, 1907, only those damages can be considered as losses or damages caused 
by Franco which are direct results of the occurrence. While recognizing that 
an amount should be added as satisfaction for indignity suflered, for lack of 
protection, and for denial of justice, as established heretofore, account should 
be taken of the fact that very high sums claimed or paid in order to uphold the 
consular dignity related either to circumstances in which the nation's honor 
was involved, or to consuls in backward countries where their position ap¬ 
proaches that of the diplomat. The Permanent Court of Arbitration at The 
Hague in its award of May 22, 1909, in the case of the deserters at Casablanca 
twice mentioned “the prestige of the consular authority” or “the consular pres¬ 
tige.” but especially with reference to conditions in Morocco as they were before 
France established its protectorate. 

15. Taking all these considerations into account, it would seem that an award 
may properly be made in the amount of $18,000 without interest. 

[Ed.: The Commission so decided. Nielsen, U.S. Commissioner, concurred, 
observing in part: “I think that international law undoubtedly secures to a 
consular officer the right to perform his functions without improper interfer¬ 
ence.” Id,, 265. MacGregor, Mexican Commissioner, dissented on the suffi¬ 
ciency of the damages awarded.] 
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Editor’s Note: Protection of Consular Personnel See Comment, Harvard 
Research, loc. cit., 313 ff.; Moore, Digest, V, 40 ff.; Hackworth, IV, 708 ff.; 
Hyde, II, 1325 ff.; Puente, op. cit.. Ill ff. 


2. PROTECTION AND RESPECT FOR CONSULAR 
PREMISES AND ARCHIVES 

Pan American Convention on Consular Agents, 1928 

Hudson, International Legislation, IV, 2399 


Article 18. The official residence of the consuls and places used for the con¬ 
sulate’s offices and archives are inviolable and in no case may the local authori¬ 
ties enter them without the permission of the consular agents; neither shall 
they examine nor seize, under any pretext whatsoever, documents or other 
objects found in a consular office. No consular officer shall be required to pre¬ 
sent his official files before the courts or to make declaration with respect to 
their contents. , . . 


United States-United Kingdom Consular 
Convention, 1951 

T.LAS. 

Article 8. ... (4) A consular office shall not be entered by the police or 
other authorities of the territory, provided such office is devoted exclusively 
to consular business, except with the consent of the consular officer or, if such 
consent cannot be obtained, pursuant to appropriate writ or process and with 
the consent of the Secretary of State for Foreign Affairs in the case of the terri¬ 
tories referred to in paragraph (2) of Article 1 and of the Secretary of State in 
the case of the territories referred to in paragraph (1) of Article 1. The consent 
of the consular officer shall be presumed in the event of fire or other disaster or 
in the event that the authorities of the territory have probable cause to believe 
that a crime of violence has been or is being or is about to be committed in the 
consular office. The provisions of this paragraph shall not apply to a consular 
office which is in the charge of a consular officer who is a national of the receiv¬ 
ing State, or who is not a national of the sending State. 

(5) Neither a consular office, nor the flag of the sending State, shall be used 
to afford asylum to fugitives from justice. If a consular officer shall refuse to 
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surrender a fugitive from justice on the lawful demand of the authorities of the 
territory, these authorities may, subject to paragraph (4) of this Article, if 
necessary, enter the consular office to apprehend the fugitive. 

(6) Any entry into or search of a consular office pursuant to paragraphs (4) 
and (5) of this Article, shall be conducted with due regard to the inviolability 
of the consular archives, as provided in paragraph (1) of Article 10. . . . 

Article 10. (1) The archives and all other official documents and papers kept 
in a consulate shall at all times be inviolable and the authorities of the territory 
may not under any pretext examine or detain any of them. The archives and 
official papers of a consulate shall be kept separate from papers, books or cor¬ 
respondence of a consular officer or employee relating to other matters. This 
provision does not require the separation of diplomatic from consular archives 
and official papers when a consular office forms part of a diplomatic mis¬ 
sion. . . . 

(4) A consular officer or employee shall be entitled to refuse a request from 
the courts or authorities of the territory to produce any documents from his 
archives or other official papers or to give evidence relating to matters within 
the scope of his official duties. Such a request shall, however, be complied with 
in the interests of justice if, in the judgment of the consular officer or employee, 
it is possible to do so without prejudicing the interests of the sending State. A 
consular officer is also entitled to decline to give evidence as an expert witness 
with regard to the laws of the sending State. 

Harvard Research Draft Convention on Consuls 
26 AJ.l.L. (1932), Supp. 322 

Article 16. A receiving State shall prevent the violation of consular archives by 
its agents of any character and it shall not require a consul to produce in court 
or elsewhere a document from such archives, or to testify as to their contents. 
The consul decides, subject to diplomatic recourse by the receiving State, 
whether a document is part of the archives. 

Article 17. K receiving State shall prevent the invasion of a consular office 
by its agents of any character, provided such office is used solely for consular 
purposes; and shall furnish special protection to such office and the property 
used in connection therewith when necessary to defend them from attacks 
directed against them because of their official character. 


Editor’s Note: Protection and Respect for Consular Premises and Archives. 
See Comment, Harvard Research, loc. cit., 322 fT.; Moore, Digest, V, 48 ff.; 
Hackworth, IV, 716 ff.; Puente, op. cit., 190 ff.; W. E. Beckett, “Consular Im¬ 
munities,” 1944 B.Y.I.L., 34, 37-38; Stewart, op. cit., 35-101. 

Although, in the absence of treaty, consular premises do not possess the “in¬ 
violability” required for diplomatic premises, customary international law 
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provides for the protection of consular premises from unlawful invasion or 
seizure. Thus, when the Chinese Communist authorities refused to protect the 
U.S. Consulate General at Shanghai against invasion and occupation of the 
premises in July 1949 by former employees of the U.S. Navy who were demand¬ 
ing separation pay and severance bonuses. Acting Consul General McConaughy 
protested that ‘‘the failure of the local authorities for over 4 days, to take elTec- 
tive action to terminate the illegal occupation of the premises at 2 Peking Road 
constitutes a serious repudiation of the minimum standards of international 
law and comity by condoning the invasion of the property of a sovereign stale 
situated within territory purportedly controlled by those authorities.” D.S. 
Bull., XXI, No. 533 (Sept. 19, 1949), 440-441. The subsequent seizure 
by Chinese Communist authorities on January 14, 1950, of United Stales 
consular properties in Peking was characterized by the Department of State as 
an “unprecedented act" and “a flagrant violation of our treaty rights and of the 
most elementary standards of international usage and conduct,” and led to the 
recall of all American oflicial personnel from Communist China. Id., XXII, 
No. 551 (Jan. 23, 1950), 119 ff. Sec further Briggs in 44 A.J.I.L. (1950), 
246-252. 

In an instruction to an American consular ofTicer in Ireland, on March 22, 
1929, the Department of State, noting the absence of applicable treaty pro¬ 
visions, observed: “. . . in the absence of a treaty a State is not believed to be 
deprived of the right of serving writs of process within the consular offices, pro¬ 
vided suitable consideration is given to the official position of the consular 
officer. . . . Moreover, the Department has taken the position that a treaty 
clause providing for the inviolability of consular premises does not necessarily 
preclude the serving of process upon consular officers in connection with suits 
brought against them in their private capacity.” Hackworth, IV, 719. Forcible 
entry or unnecessary use of force have led to diplomatic protests or apologies. 
Id., 716 ff.; Moore, Dii*est, V, 52 ff. For comment on the restrictive nature of 
the “inviolability” of premises stipulated in Art. 8(4) of the United States- 
United Kingdom Consular Convention, above, see R.S.B. Best, “The Anglo- 
American Consular Convention of 1949,” 1948 B.Y.I.L., 280, 287-289. 

Kasenkina Case. On August 11, 1948, Soviet Consul General Lomakin was 
served with a writ of habeas corpus on the steps of the Soviet Consulate General 
in New York, requiring that Mrs. Kasenkina be produced in the New York Su¬ 
preme Court the following day. Mrs. Kasenkina, a Soviet citizen teaching at the 
Soviet school in New York, had decided not to return to Russia and had volun¬ 
tarily gone to a farm of the Tolstoy Foundation, a White Russian welfare or¬ 
ganization, pending the sailing of the vessel on which passage had been booked 
for her return to Soviet Russia. On August 7, 1948, Lomakin had, according to 
Kasenkina, “perfunctorily arrested her” at the Tolstoy farm and detained her 
against her will at the Soviet Consulate General in New York. 

In protesting the service of the writ of habeas corpus, the Soviet Ambassador 
in Washington declared on August 12 that the “entirely inadmissible assump¬ 
tion” contained in the writ “that the Consul General of the U.S.S.R. could detain 
and imprison a citizen of the country which he represents is incompatible with 
the dignity of the Soviet Consulate, the necessity for the observance of which 
derives from international custom and the norms of international law,” adding 
that “the delivery of the writ was in complete contradiction of the rights its 
foreign consulates enjoy and should enjoy.” The Department of State, noting 
that the “service of this process upon the consul raises complex questions of 
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serious legal and policy nature,” suggested that the court reserve decision in the 
proceedings on the writ, which was done, pending the ultimate dismissal of the 
writ. See Preuss in 43 AJ.I.L, (1949), 39-40, 44 n. 

At 4:20 p.m. on August 12, 1948, Mrs. Kasenkina jumped from a third-story 
window of the consulate in an effort to escape and avoid being returned to Soviet 
Russia. New York police officers entered the Consulate General and inspected 
Mrs. Kasenkina’s room and the room from whieh she had jumped, seizing a 
letter which was later returned unopened. The Soviet Government on August 
14, 1948, protested that the New York police had “violated the extraterritorial¬ 
ity of the buildings of the Consulate General of the U.S.S.R. in New York, the 
need for the observance of which is derived from international custom and 
from the norms of international law” and asked for the punishment of the guilty 
persons and for protection of the “extraterritoriality of the building'’ against 
future “illegal acts” by the police authorities. In reply, the Department of State, 
on August 19, 1948, exonerated the New York police, characterizing their ac¬ 
tion as “entirely proper” since the inspection had been carried out by agreement 
with and in the presence of Consul General Lomakin. 

Although the United States permitted Soviet authorities to see Mrs. Kasen¬ 
kina in the presence of police officers, it strongly rejected a Soviet demand that 
she be removed from the hospital where she was guarded by American authori¬ 
ties and placed “under the protection” of Soviet consular authorities. In reject¬ 
ing this demand, Under Secretary of State Robert A. Lovett, on August 19, 
1948, stated: 

I his Government recognizes the right of Soviet officials in the United States to 
take appropriate measures for the protection of the rights of Soviet citizens. Such 
.Soviet citizens are, however, themselves entitled to the protection of the applicable 
laws of the United States and the Government of the United States cannot permit 
the exercise within the United States of the police power of any foreign government. 

The American authorities refrained from bringing charges of kidnapping or 
unlawful imprisonment against Consul General Lomakin, but the President 
revoked his exequatur and he was asked to leave the country because his “con¬ 
duct constitutes an abuse of the prerogatives of his position and a gross violation 
of the internationally accepted standards governing the conduct of foreign offi¬ 
cials.” The Soviet Government thereupon notified the United States of its in¬ 
tention to close its consulates in New York and San Francisco, and asked the 
United States to close its consulate in Vladivostok. 

For the available documents, see D.S, Bull., XIX, No. 478 (Aug. 29, 
1948), 251-262, and id., No. 482 (Sept. 26, 1948), 408-409. For a detailed 
analysis, see Lawrence Preuss, “Consular Immunities: the Kasenkina Case,” 
43 AJ.I.L. (1949), 37-56. 

Asylum. “Treaties have often expressly forbidden the use of consular offices 
as places of asylum . . . The Havana Convention on consuls (1928, Art. 19) 
provides that ‘consuls arc obliged to deliver, upon the simple request of the 
local authorities, persons accused or condemned for crimes who may have 
sought refuge in the consulate’; ... the Havana Convention on Asylum 
(1928) contains no provisions with reference to asylum in consulates . . .” 
Harvard Research, loc. cit., 365 IT. See Hackworth, II, 621-623, 633-639; 
Felice Morgenstern, ‘Extra-TerritoriaP Asylum,” 1948 236, 250- 

253. 
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3. communications; protection of nationals 

^ X ^ A A A A A A A 

TTTT“"TTTT"T 

United States-United Kin&;dom Consular 
Convention, 1951 

TA.AS. 

Article 10 . , . (2) A consular officer may communicate with his government, 
or with the diplomatic mission under whose superintendence he is, by post, 
telephone, and wireless, provided that when the receiving State is at war the 
right of communication with the diplomatic mission, if it is situated outside the 
territories of the receiving State, may be restricted. In addition, he may send 
and receive official correspondence by scaled consular pouches, bags, and other 
containers and may use secret language. This right shall also extend to cor¬ 
respondence with other consulates and diplomatic missions of the sending State, 
or with the authorities of other territories of that State, except that, when the 
receiving State is at war, this extended right may be restricted. 

(3) The official consular correspondence referred to in the preceding para¬ 
graph shall be inviolable and the authorities of the territory shall not examine 
or detain it. Scaled consular pouches, bags and other containers shall be inviola¬ 
ble when they contain nothing but official communications and documents and 
are so certified by a responsible officer of the sending State. 

Article 15. (1) A consular officer shall be entitled within his district to 

(a) interview, communicate with and advise any national of the sending 
State; 

(b) inquire into any incidents which have occurred affecting the interests 
of any such national; 

(c) assist any such national in proceedings before or in relations with the 
authorities of the territory, and, where necessary, arrange for legal assistance for 
him. 

(2) For the purposes of the protection of the nationals of the sending State 
and their property and interests, a consular officer shall be entitled to apply 
to and correspond with the appropriate authorities within his district and the 
appropriate departments of the central government of the territory. He shall 
not, however, be entitled to correspond with or to make diplomatic claims to 
the Department of State or the Foreign Office as the case may be, except in the 
absence of any diplomatic representative of the sending State. 

(3) A national of the sending State shall have the right at all times to com¬ 
municate with the appropriate consular officer and, unless subject to lawful 
detention, to visit him at his consulate. 

Article 76. (1) A consular officer shall be informed immediately by the ap¬ 
propriate authorities of the territory when any national of the sending State 
is confined in prison, is awaiting trial or is otherwise detained in custody within 
his district. A consular officer shall be permitted to visit without delay, to con- 
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verse privately with and to arrange legal representation for, any national of 
the sending State who is so confined or detained. Any communication from such 
a national to the consular officer shall be forwarded without delay by the au¬ 
thorities of the territory. 

(2) Where a national of the sending Stale has been convicted and is serving 
a sentence of imprisonment, the consular officer in whose district the sentence 
is being served shall, upon notification to the appropriate authority, have the 
right to visit him in prison. Any such visit shall be conducted in accordance 
with prison regulations, which shall permit reasonable access to and oppor¬ 
tunity of conversing with such national. The consular officer shall also be al¬ 
lowed, subject to the prison regulations, to transmit communications between 
the prisoner and other persons. 

Harvard Research Draft Convention on Consuls 
26 AJ.LL. (1932), Supp. 302 

Article 12. A receiving State shall permit a consul to address the appropriate 
authorities within the consular district concerning matters within the scope of 
his consular functions. , . . 

Article 13. A receiving State shall permit a consul to communicate with the 
government of the sending Stale, with the diplomatic representatives and other 
consuls of the sending Stale in the territory of the receiving State, with vessels 
of the sending State, and with the consuls of other States in the consular district, 
by any available means including the employment of messengers provided with 
passports ad hoc, and shall permit the use of codes and cipher in such communi¬ 
cations. 


Editor’s Note: Consular Communications; Protection of Nationals. Compare 
Soviet consular regulations, above, p. 818; Harvard Research, Art. 11, espe¬ 
cially pars, (d), (e), (f), (j), above, p. 815; Art. 6 of U.S.-China Treaty 
of January 11, 1943, above, p. 817. 

Commenting on Article 11 (d) of its draft, the Harvard Research observes, 
loc. cit., 268, 270: “Communication with nationals is essential for the exercise 
of many consular functions, and the duty of the receiving State to permit such 
communication may be implied from its recognition of these functions. Treaties 
and national regulations do not often deal with the matter specifically. . . . 
The opportunity to visit nationals personally may be essential if the consul is 
to give them effective protection, especially if they are imprisoned. This function 
may be exercised especially during a period when the person is held incom¬ 
municado,*' For comment on Articles 12 and 13, see id., 302-309. 

In 1930, the Department of State approved the participation of the American 
consul in a protest by members of the consular body at Foochow, China, to the 
local military commissioner against the prevention of telegraphic communica- 
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tions to their respective legations at Peiping. The note of protest stated, in part: 
“Under international law a consular officer has the right of free communication 
with his own government and with the diplomatic and consular representatives 
of his government stationed in the same territory; the consular officer may use 
the post or telegraph and he may send his messages in cipher.” Hackworth, IV, 
817. See further on rights of communication and protection, id., 815-837; 
Moore, Digest, V, 95 ff.; Hyde, II, 1330 fl.; Puente, op. cit., 215-229. 

On the recent indulgence by Communist-dominated regimes in flagrant viola¬ 
tions of the well-established consular rights of communication and protection, 
see Briggs, “American Consular Rights in Communist China,” 44 A.J.I.L. 
(1950) 243-258; Robert A. Vogeler Case and Closure of Hungarian Con¬ 
sulates in U.S., D.S. Bull.. XXIL No. 548 (Jan. 2, 1950), 21-22;/J., No. 550 
(Jan. 16, 1950), 95-96; id.. No. 556 (Feb. 27, 1950), 323-326; id., No. 557 
(March 6, 1950), 378; id., No. 558 (March 13, 1950), 398-399; id., XXIV, 
No. 618 (May 7, 1951), 723; and see above, p. 753. 


D. Amenability to Local Jurisdiction 
1. NON-LIABlLlTY FOR OFFICIAL ACTS 

Pan American Convention on Consular Agents, 1928 

Hudson, international Legislation. IV, 2398 

Article 16. Consuls arc not subject to local jurisdiction for acts done in their 
official character and within the scope of their authority. In case a private indi¬ 
vidual deems himself injured by the consul’s action, he must submit his com¬ 
plaint to the Government, which, if it considers the claim to be relevant [con- 
venable]^ shall make it valid [le jera valoir] through diplomatic channels. 

United States-United Kingdom Consular 
Convention, 1951 


T.LA.S. 


Article i7.(l).(a).A consular officer or employee shall not be liable, in pro¬ 
ceedings in the courts of the receiving State, in respect of acts performed in his 
official capacity, falling within the functions of a consular officer under this 
Convention, unless the sending State requests or assents to the proceedings 
through its diplomatic representative. 
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Harvard Research Draft Convention on Consuls 
26 A J.LL. (1932), Supp. 338 

Article 21. A receiving State shall exempt a person from liability and from 
its judicial and administrative jurisdiction for an act done by him while he was 
consul in the performance of consular functions which he was entitled to exer¬ 
cise; the receiving State decides, subject to diplomatic recourse by the sending 
State, whether the act was done in the performance of such functions. 


Editor’s Norii: Non-Liahility for Official Acts. Compare Sec. 11(c) of the 
Soviet consular regulations of 1927, above, p. 818. 

With reference to Article 21, the Harvard Research comments, loc. cit., 
338 (T.: “It is well settled that a consul has no general immunity from either the 
civil or criminal jurisdiction of the receiving State. . . . The article [21] is 
drafted so as to prevent the receiving State either from imposing liability on a 
consul for an oftkial act, or from exercising jurisdiction over him for such act. 
This exemption is not based directly on the principle of insuring unimpeded 
functioning of the consular oHice, as in the case of exemptions from arrest 
(Article 20) and from attendence as witness (Article 22); it is a consequence 
of the rule of general international law regarding the recognized public acts 
of one State in the territory of another. The performance of such an act should 
entail no responsibility, either civil or criminal, on the officer performing such 
act.“ W. E. Beckett, “Consular Immunities,” 1944 B.Y./.L., 34, 48-50, ques¬ 
tions whether the orders of a foreign State are in all cases a defence to an 
action against the agent and prefers to base the immunity on the narrower 
ground of a specific immunity for official consular acts, which he finds supported 
by the official statements, regulations, and judicial decisions of nineteen States, 
with no positive evidence that it is challenged by other States. For analysis and 
citation of the evidence, see id., 38-48. See also Puente, op. cit., 153-173. 


2. AMENABILITY TO LOCAL JURISDICTION 

Pan American Convention on Consular Agents, 1928 

Hudson, International Legislation. IV, 2398 

Article 14. In the absence of a special agreement between two nations, the con¬ 
sular agents who are nationals of the State appointing them, shall neither be 
arrested nor prosecuted except in the cases when they are accused of committing 
an act classed as a crime by local legislation. 
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Article 17, In respect to unofficial acts, consuls are subject, in civil as well 
as in criminal matters, to the jurisdiction of the State where they exercise their 
functions. 


United States-Mexico Convention on Consular Officers 

Signed at Mexico City, August 12, 1942 
Ratifications Exchanged, June 1, 1943 

J.5., 985 

Article II, 1. Consular officers, nationals of the State by which they are ap¬ 
pointed, and not engaged in any private occupation for gain within the territory 
of the State in which they exercise their functions, shall be exempt from arrest 
in such territory except when charged with the commission of an act designated 
by local legislation as crime other than misdemeanor and subjecting the indi¬ 
vidual guilty thereof to punishment by imprisonment. Such officers shall be 
exempt from military billetings, and from service of any military or naval, 
administrative or police character whatsoever. 

♦♦♦♦♦♦♦♦♦♦♦♦ 

United States-United Kingdom Consular 
Convention, 1951 

T,I.AS, 

Article //. (1) . . . (b) A consular officer who is a national of the sending 
State and is not a national of the receiving State and is not engaged in any 
private occupation for gain in the receiving State shall enjoy the most favorable 
treatment possible under the laws of the territory with regard to arrest or prose¬ 
cution in respect of acts performed otherwise than in his official capacity. 

(2) It is understood that the provisions of paragraph (1) (a) of this Article 
do not preclude a consular officer or employee from being held liable in a civil 
action arising out of a contract concluded by him in which he did not expressly 
contract as agent for his government and in which the other party looked to 
him personally for performance, and that the provisions of paragraph (4) of 
Article 10 do not entitle a consular officer or employee to refuse to produce 
any document or to give evidence relating to such a contract. 

(3) A consular officer or employee may be required to give testimony in 
either a civil or a criminal case, except as provided in paragraph (4) of Article 
10. The authorities and court requiring his testimony shall take all reasonable 
steps to avoid interference with the performance of his official duties. The 



LIABILITY AND EXLMPTIONS 


835 


court requiring the testimony of a consular officer shall, wherever possible or 
permissible, arrange for the taking of such testimony, orally or in writing, at 
his residence or office. 


Harvard Research Draft Convention on Consuls 
26 AJJ.L. (1932), Siipp. 335 

Article 20. A receiving State shall exempt a consul from arrest, except for a 
serious offense.-- In case of the arrest of a consul, the receiving State shall give 
prompt notice to the sending State. 

Article 29. A sending Slate shall require its consul to observe scrupulously 
the law of the receiving State, in so far as that law is not inconsistent with the 
provisions of this convention or with treaties in force between the sending and 
the receiving States, 


Editor’s Note: Amenability to Local Jurisdiction. Compare Soviet consular 
regulations, Section 11 (d), above, p. 818. 

For comment pointing out the British view that the restrictive immunity from 
arrest granted in Article 11 (1) (b) of the U.S.-U.K. Consular Convention 
is more in accord with the generally accepted rule of international law than 
is the broader immunity granted by the United States, as in Article II (1) of 
the U.S.-Mexican Convention of 1942, above, see R.S.B. Best in 1948 B.Y.I.L., 
280, 284-287. 

On amenability to and exemptions from local jurisdiction, see Moore, Digest, 
V, 61-92; Hackworth, IV, 726-806; Hyde, II, 1340-1345; Puente, op. cit., 
71-153; Stewart, op. cit., 137-167; Harvard Research, loc. cit., 335-354, 
360-362. 

“It is commonly said that consuls enjoy no right to exemption from taxation 
under general international law . . . However, some form of exemption from 
taxation is given by a large number of States and is provided for in many 
treaties . . Exemptions most generally provided arc from taxes on “the 
person of the consul, his income as consul, his income derived from sources out- 
side of the receiving Stale, [and] property used in the exercise of consular 
functions.” Harvard Research, loc. cit., 346 ff. See Puente, op. cit., 239 ff. 
and works cited above. 

22 [Ed.: See Ministere Public v. King, below, p. 891. Cf. Bigelow v. Princess Zizianoff 
(1928), 23 A.J.I.L. (1929), 172.] 



CHAPTER XI 


Treaties and Other liiternatioiiaJ Agreements 


I. NATURE, FORM, AND VALIDITY 


Editor's Note; Use of Terms: Treaty. “As regards the Protocol signed at 
Geneva on October 4th, 1922, by Austria, France, Great Britain, Italy and 
Czechoslovakia, and subsequently acceded to by Belgium and Spain, it cannot 
be denied that, although it took the form of a declaration, Austria did assume 
thereby certain undertakings in the economic sphere. From the standpoint of 
the obligatory character of international engagements, it is well known that 
such engagements may be taken in the form of treaties, conventions, declara¬ 
tions, agreements, protocols, or exchanges of notes/’ Austro-German Customs 
Ret^ime Case, P.C.IJ., Series A/B, No. 41 (1931), 47. 

The Charter of the United Nations, by referring in Article 102 (on the 
registration of treaties) to “every treaty and every international agreement,'’ 
recognizes that not every international agreement is cast in the form of a 
treaty. Article 18 of the Covenant of the League of Nations had referred to 
“every treaty or international engagement.” At the San FVancisco Conference, 
Committee lV/2 proposed the adoption in the Charter “of the term ‘agreement’ 
in preference to the term ‘engagement’ which may fall outside the strict mean¬ 
ing of the word ‘agreement.’” U.N.C.TO. Doc. 933 (June 12, 1945), XIII, 
705. The word “agreement” was, however, regarded as including certain “uni¬ 
lateral engagements of an international character.” The Regulations adopted 
by the General Assembly of the United Nations on December 14, 1946, to give 
effect to Article 102 of the Charter refer in Article 1 to “every treaty or inter¬ 
national agreement, whatever its form and dcseriptive name.” 1 U.N.TS., xx. 
In practice, the Secretariat has registered unilateral declarations by which new 
Members have accepted the obligations of the Charter, unilateral declarations 
accepting the compulsory jurisdiction of the International Court of Justice, 
and trusteeship agreements. Cf, Oscar Schachter, “The Development of Inter¬ 
national Law through the Legal Opinions of the United Nations Secretariat,” 
1948 B.YJ.L., 91, 127 ff. On unilateral acts, see also Rousseau, I, 126 ff., and 
works there cited. 

The Harvard Research in International Law states that “in the literature 
of diplomacy and international law the term ‘treaty’ is employed in both a 
general and a restricted sense.” In the general sense, it “embraces a great 
variety of instruments to many of which other names than ‘treaty’ are given, 
although there is seldom if ever any juridical distinction between them. But 
they differ in form, content, and in other formal respects, and as to the parties 
in whose name they are concluded. Some are highly formal instruments while 
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Others are not. Some arc in the form of exchanges of notes and even of letters 
and telegrams. To some of them the designated parlies arc Slates, to others 
they are heads of Stales, and to others they are governments. To some of them 
States alone are parties; to some States and other entities which arc not States 
are parties; and to some, one State alone is apparently the only party. To all of 
these instruments the generic term ‘treaty’ is often applied. . . . The names 
actually employed today for the designation of instruments comprised under 
the generic term treaties are already numerous, and in recent years there has 
been a marked tendency to multiply them and to employ them without discrimi¬ 
nation and without regard to the rules of logic and consistency. In addition to 
the terms ‘treaty' and ‘convention,’ which in earlier times w^ere employed almost 
exclusively to designate the instruments which arc considered today as treaties 
in the generic sense, there have come into use on a wide scale such terms as 
‘protocol,’ ‘agreement,' ‘arrangement,’ ‘accord,’ ‘act,' ‘general act,’ ‘declaration,’ 
*modus-vivcmIi,' ‘statute,’ ‘regulations,’ ‘provisions,’ ‘pact,’ ‘covenant,’ *com~ 
promisJ etc. In fact the number of instruments designated by these terms is 
now in excess of those styled ‘treaties’ and ‘conventions.’ An examination of the 
more than 300 multipartite instruments concluded during the years 1919-1929 
reproduced or referred to in Hudson, International Legislation (I, pp. Ixii- 
xcviii), indicates that only 18 are designated as ‘treaties’ and 123 as ‘conven¬ 
tions'; 105 are designated as ‘protocols,’ 39 as ‘agreements,’ 9 as ‘statutes,’ 12 
as ‘declarations,’ 5 as ‘arrangements,’ 7 as ‘provisions,’ 2 as ‘general acts,’ 2 
as ‘additional acts,’ and several as ‘regulations’ (reglements). . . . Some¬ 
times the same instrument is designated in different places in its text by different 
terms. An example which may be cited is the recent Pact of Cordial Collabora¬ 
tion between Italy and Czechoslovakia. The preamble refers to it as a ‘pact,’ 
Article 3 speaks of it as a ‘convention,’ while Article 4 calls it a ‘treaty.’ 26 
L.N.TS., 21.” Harvard Research, Draft Convention on the Law of Treaties 
(1935, James W. Garner, Reporter), 686, 688, 711-713. 

For distinctions in diplomatic practice in the use of various designations, 
see id,, 1 13-722; Raoul Genet, Traite de Diplomatie et de Droit Diplomatique, 
III (1932 ), 349 IT., 475 IT.; Ludwig Bittner, Die Lehre von den vdlkerrecht- 
lichen Vertragsurkunden (1924), 33 ff.; Rousseau, I, 149 fT.; Jules Basdevant, 
La Conclusion et la Redaction des Trades et dt^s Instruments Diplomatiques 
autres que les Trades, 15 Hague Recueil (1926), 539-643. See also the bibli¬ 
ography on treaties in Harvard Research, loc. cd,, 671-685 and Bibliography 
on the Law of Treaties prepared by the U.N. Secretariat, U.N. Doc. A/CN. 
4/31, 27 June 1950, 72 pp. 

The Harvard Research concludes that “the international juridical effect of 
a treaty is not dependent upon the name given to the instrument.” Loc. cit., 710. 
Rejecting as juridically irrelevant attempted classifications of treaties into law¬ 
making treaties and treaties in the nature of conveyances, contracts or charters 
of incorporation (c/. A. D. McNair, ‘‘The Functions and Differing Legal Char¬ 
acter of Treaties,” 1930 B.Y.I.L., 100-118; and above, p. 46), the Research 
states that “from the juridical point of view all treaties are essentially alike and 
are governed by the same rules of international law.” Id., 688. 

While not denying that agreements effected by exchange of notes, instruments 
to which a person other than a State is a party, or even oral agreements, are 
binding under international law, having the juridical force and effect of treaties, 
the Research nevertheless finds it convenient to employ the term “treaty” in a 
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more restricted sense (Art. 1 (a)) as “a formal instrument of agreement by 
which two or more Slates establish or seek to establish a relation under interna¬ 
tional law between themselves.” Whether the “treaty” is the agreement between 
the parties or the instrument which records the agreement is a disputed doctrinal 
question. Basdevant, op, cit,, 554, states (trans.): “Although the treaty is thus 
incorporated in a written instrument, the juridical accord and the instrument 
which records it (le constate) are two distinct things: this is manifested notably 
in the fact that whereas the juridical accord is a single act (un acte unique) it 
is often recorded in several instruments.” Genet, however, op, cit.. Ill, 377, 
observes (trans.): “The fact is that treaties are only perceptible to us by their 
formal instruments; consequently, the treaty is primarily a text, a written act.” 
The Research comments: . . the instrument, rather than the intangible 

agreement which it records, should be considered as the treaty, because it is 
the instrument which can be seen and read and which must be interpreted and 
applied.” Loc. cit., 691. 

In his Draft Convention on the Law of Treaties, proposed to the International 
Law Commission of the United Nations, J. L. Briefly suggested the following 
definition: 

Article J. As the term is used in this Convention 

(a) A “treaty” is an agreement recorded in wTiting between two or more States 
or international organizations which establishes a relation under international law' 
between the parties thereto. 

(b) A “treaty” includes an agreement effected by exchange of notes. 

(c) The term “treaty” does not include an agreement to which any entity other 
than a State or international organization is or may be a party. 

Sec his Comment thereon, U.N. Doc. A/CN.4/23, 14 April 1950, Report on 
Law oj Treaties by J. L, Brierly, 10 ff. 

Oral Agreements. Although both Brierly and the Harvard Research exclude 
oral agreements from their definitions of “treaty,” neither denies the possibility 
that oral agreements may be binding under international law-. Cf, the opinion 
of the Permanent Court of International Justice in the Eastern Greenland Case, 
P.C,I.J„ Ser. A/B, No. 53 (1933), 71: 

What Denmark desired to obtain from Norway was that the latter should do 
nothing to obstruct the Danish plans . . . [for securing the recognition by all the 
Powers concerned of Danish sovereignty over the whole of Greenland], The declara¬ 
tion which the Minister for Foreign Affairs gave [orally] on July 22nd, 1919, on 
behalf of the Norwegian Government, was definitely affirmative: “I told the Danish 
Minister today that the Norwegian Government would not make any difficulty in 
the settlement of this question.” 

The Court considers it beyond all dispute that a reply of this nature given by 
the Minister for Foreign Affairs on behalf of his Government in response to a 
request by the diplomatic representative of a foreign Power, in regard to a ques¬ 
tion falling within his province, is binding upon the country to which the Minister 
belongs. 

See further, Harvard Research, loc, cit,, 728-732. 

**Executive Agreements.** In the jurisprudence of the United States, the 
term “treaty” is usually restricted to international agreements made by the 
President, by and with the advice and consent of the Senate. The term “executive 
agreement,” writes Hunter Miller, Treaties and Other International Acts of the 
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United States of America, I (Short Print, 1931), 9-10, “is doubtless generally 
used to include international agreements made by the Executive (whether under 
statutory authority or not), but excluding those made by and with the advice 
and consent of the Senate.” Occasionally the constitutional or international 
validity of a particular executive agreement is questioned on the ground that 
the negotiators exceeded their competence. However, the narrow use of the 
term “treaty” in American practice contains no implication that most of the 
large number of executive agreements concluded on behalf of the United States 
do not have the juridical force and effect of treaties in international law. From 
a wide literature on the subject the following most recent studies may be con¬ 
sulted: Hackworth, V, 390—433; Myres S. McDougal and Asher Lans, 
“Treaties and Congressional-Executive or Presidential Agreements: Inter¬ 
changeable Instruments of National Policy,” 54 Yale L.J. (1945), 181-351, 
534-615; E. M. Borchard, “Treaties and Executive Agreements—A Reply,” 
id,, 616-664; Wallace McClure, International Executive Agreements (1941); 
Hyde, II, 1405-1418, 


Philippson v. Imperial Airways, Ltd. 

Great Britain, House of Lords, March 2, 1939 
[1939] A.C. 332 

[Ed.: Gold coins to the value of £ 10,600, consigned by appellants for carriage 
by air from England to Belgium, were stolen from the custody of Imperial Air¬ 
ways at Croydon, England, on the night of March 5, 1935. The contract of 
carriage was contained in an air consignment note based upon the Convention 
for the Unification of Certain Rules regarding International Air Transport, 
opened for signature at Warsaw, October 12, 1929. (Text in 137 L.N.T.S., 11; 
Hudson, International Legislation, V, 100.) According to the terms of the 
contract the right to damages was extinguished for actions not brought within 
two years in the case of “international carriage.” or within six months, if the 
carriage was not international w^ithin the meaning of the Warsaw Convention. 
Appellants commenced the present action for damages for loss of the gold more 
than six months but less than two years after the cause of action arose. From 
decisions by the Kings Bench Division, 53 T.L.R., 850 (1937) and the Court 
of Appeal, 54 T.L.R. 523 (1938), holding that the carriage was not interna¬ 
tional and, consequently, that the action was barred because not brought within 
six months of the loss, Philippson and others brought this appeal. 

Arguments of counsel and parts of the opinions are omitted.] 

Lord Atkin. . . . The contest is thus reduced to the single question 
whether this carriage fell within the special categories of international carriage 
defined by art. 1, para. 2, sub-para. 2 of the General Conditions.^ The sub- 

1 [Ed.: The General Conditions of Carriage of Goods, agreed upon by members of 
the International Air Traffic Association, had been incorporated by reference into the 
contract. [1939] A.C. 341.] 
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paragraph should be read as a whole: “(2). The special categories of interna¬ 
tional carriage referred to . . . include all carriage by air in which according 
to the contract made by the parties the place of departure and the place of 
destination . . . are situated either within the territories of two High Contract¬ 
ing Parties to the Convention of Warsaw for the unification of certain rules 
relating to International Air Transport of the 12th October, 1929, upon which 
these conditions arc based or within the territory of a Single Contracting Party 
if there is an agreed stopping place within a territory subject to the sovereignty, 
suzerainty, mandate or authority of another Power even though that Pow'cr is a 
non-contracting Power/' International carriage then for the purpose of the 
clause may be taken to be carriage betw'cen two places within the territory of 
two "High Contracting Parties" to the Convention of Warsaw: the carriage 
in this case was between two places within England and Belgium. At the date 
of the carriage England had signed the convention by her plenipotentiaries and 
had ratified it, w^hilc Belgium had signed but had not. at that time, ratified, as 
afterwards she did. The respondents say that until Belgium ratified she was not 
a High Contracting Party. To ascertain what the contract between the parties 
means by High Contracting Parties to the Convention the correct course must 
in my opinion be to look at the Convention itself. The phrase is one of diplomatic 
usage, and its use in these General Conditions, based as they expressly arc on 
the Convention, must. I think, depend upon the meaning in the Convention. 
This is made clearer bv the fact that the definition of international carriaee in 

c.' 

art. J, para. 2, sub-para. 2, of the General Conditions repeats verbatim the 
language of art. 1, para. 2, of the Convention, except that the last words of 
the condition “even though that Power is a non-contracting Power" are found 
in the Convention to be "even though that Power is not a party to this Conven¬ 
tion." The French version of the Convention is "autre Puissance meme non 
Contraaante” . . , 1 do not think that there is any dilTerence in meaning. 

When one turns to the Convention one finds that in more than one article 
it is made plain that the term “High Contracting Parties" means or more ac¬ 
curately includes all the signatories: 

Art. 36 .—The Convention is drawn up in French in a single copv which shall 
remain deposited in the archives of the Ministry for Toreigri Afi'airs of Poland and 
of which one duly certified copy shall be sent by the Polish Government to the 
Government of each of the High Contracting Parlies. 

Art. 37. —(1.) This Convention shall be ratified. The instruments of ratification 
shall be deposited in the archives of the Ministry for Foreign Affairs for [of\ Poland, 
w'hich wall notify the deposit to the Government of each of the High Contracting 
Parties. 

(2.) As soon as this Convention shall have been ratified by five of the High 
Contracting Parties it shall come into force as between them on the ninetieth day 
after the deposit of the filth ratification. Thereafter it shall come into force between 
the High Contracting Parties who \shall] have ratified and the High Contracting 
Party who deposits his instrument of ratification on the ninetieth day after the 
deposit. 

(3.) It shall be the duty of the Government of the Republic of Poland to notify 
to the Government of each of the High Contracting Parties the dale on which this 
Convention comes into force as well as the date of [the deposit of] each ratification. 

Art. 38. —(1.) Ihis Convention shall, after it has come into force, remain open 
for accession by any State. 

(2.) The accession shall be effected by a notification addressed to the Govern- 
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mcnt of the Republic of Poland, which will inform the Government of each of the 
High Contracting Parties thereof. . . . 

Art. 39 ,—-(1.) Any one of the High Contracting Parties may denounce this 
Convention hy a notification addressed to the Government of the Republic of 
Poland, which will at once inform the Government of each of the High Contracting 
Parties. . . , 

Art. 30 .—( 1.) Any High Contracting Parly may, at the time of signature or of 
deposit of ratification or of accession declare that the acceptance which he gives to 
this Convention docs not apply to all or any of his \colonies, protectorates, terri¬ 
tories iiuder nuuHlate, or any otiier] territory \siihieci to his sovereignty or his au¬ 
thority, or any territory under his suzerainty].- 

I find it impossible to make sense of these provisions, except by giving High 
Contracting Parties the meaning of signatories, extending it to non-signatories 
who take advantage of the provisions as to accession. It is all the signatories who 
have a right to a certified copy under art. 36, to be given notice of deposit of 
ratification and the dale on which the Convention comes into force under art. 
37, paras. 1 and 2. '‘As soon as this Convention shall have been ratified by 
five of the High Contracting Parlies’" cannot mean “ratified by live of the five 
who have ratified."' All the signatories are entitled to notice of accession under 
art. 38, and any of them may denounce the Convention whether they have 
ratified or not [.v/ci and all of them are entitled to information of denunciation 
under art. 39. While art. 40 makes that certain, which was plain enough before, 
for it provides for a declaration by “any High Contracting Party at the time 
of signature." This article also makes plain that a Stale which accedes is a 
High Contracting Parly, for it expressly calls him so. 

If, therefore, there were any doubt as to the meaning of High Contracting 
Parly in diplomatic usage, this Convention has provided its owm dictionary. 
], therefore, am driven to the conclusion that the words in art. 1 of the General 
Conditions have the .same meaning as they have in arts. 36, 37, 38, 39 and 40 
of the Convention and mean signatories. It is a perfectly correct use of the 
phrase; the parties have concluded a Convention by their plenipotentiaries, 
and though they arc not bound by the Convention as a whole until they have 
ratified, yet before ratification they have the rights and duties given to them 
by the articles above mentioned; and as pointed out by Oppenhcini (5lh ed.), 
Vol. i, ( V) , S.5 10, the two stages of consent by signature and subsequent ratifica¬ 
tion are not to be confused; the consent is always by signature." 1 think, there¬ 
fore, that international carriage in the Convention is intended to be defined 
as carriage to and from the territory of the signatories whether they do or do 
not eventually become bound to make the provisions of the Convention part 
of their doincslie law. . . . 

The result is that in my judgment, on the terms of the conditions, this car¬ 
riage fell within the special categories of international carriage there defined; 
that the period of limitation was two years; and that the plaintilTs claim was 
brought in lime. . . . 

Lord Tiianki:rton . . . Turning to the terms of the Convention, 1 agree 
with the view expressed by the noble lord on the Woolsack as to arts. 36 to 
40, but 1 think it may be said that the High Contracting Parties referred to in 

“[Ed.: I'he bracketed corrections arc taken from 137 L.N.T.S.] 

[Ed.: See, however. Harvard Research Draft Convention on the Law of Treaties 
(1935 ), 732, 736, 7.56-759; J. Mervyn Jones, “The Retroactive Effect of the Ratification 
of Treaties,” 29 A.J./.L. (1935), 51.] 
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art. 1, para. 2, and art. 28 * can only apply to those which have bound them¬ 
selves by ratification. It seems to me that the Convention has been drawn on 
the footing that all the signatories have ratified. . . . [It follows, he concluded, 
that the phrase “High Contracting Parties” as used in the General Conditions 
was ambiguous and the decision below should be reversed because the respond¬ 
ents, who prepared the contract, had failed to make the limitation clear.] 

Lord Russell of Ktllowen. . . . The only special category of interna¬ 
tional carriage into which the carriage in suit could possibly fall is that which 
is defined as one in which “the place of departure and the place of destination 
. . . arc situate . . . within the territories of two High Contracting Parties 
to the Convention of Warsaw.” In the carriage in suit the place of departure was 
in Great Britain, and the place of destination was in Belgium. At the date of the 
consignment note, however, although Great Britain had ratified the Convention 
and w^as bound by its terms to the other nations which at that date had ratified 
it and become bound by its terms, Belgium had not ratified the Convention and 
was not subject to its provisions. It is true that Belgium had, by representatives, 
signed the Convention when it was originally signed by some (but not all) of the 
Powers named as parties thereto. But such signature carried with it no conse¬ 
quences. By its own terms (art. 37) the Convention required to be ratified, and 
it only came into force at all if and w'hcn five parties had ratified it, and then 
only on the ninetieth day after the deposit of the fifth ratification. Thereafter it 
only came into force as between them and any other party on the ninetieth day 
after the deposit of that party’s ratification. There was no obligation of any kind 
to ratify, and even after ratification there was complete freedom to “denounce,” 
i. e., to withdraw from the Convention. 

. . . Was Belgium on March 5, 1935, a High Contracting Parly to the 
Warsaw Convention within the meaning of the contract? 

I emphasize the last six words because in my opinion it is wholly irrelevant 
to inquire w'hethcr Belgium was or was not at that date a High Contracting 
Party w'ithin the meaning of the Convention. I have no doubt that Belgium was 
a High Contracting Party within the meaning of many of its clauses. A Power 
may, however, well be a High Contracting Party within the meaning of the Con¬ 
vention or within the meaning of some of its clauses, and yet not be a High Con¬ 
tracting Party wfithin the meaning of the contract. The words w'hich we have 
to construe arc “High Contracting Parties to the Convention.” The words are 
not “High Contracting Parties wfithin the meaning of the Convention,” or “de¬ 
scribed in the Convention” or “referred to in the Convention,” nor docs any one 
of those phrases represent the normal meaning of the words used in the contract. 
The words used in the contract describe, according to their normal meaning, 
parties w^ho are in fact High Contracting Parties to the Convention, i. e., who 
have contracted to be bound by the terms of the Convention. . . . 

This is not a diplomatic document couched in the language of diplomacy. 
It is a commercial contract for the carriage of goods. If it be true (as to which 
I know not) that in the language of diplomacy a contracting party provided he 

^ [Ed.: Art. 28 of the Warsaw Convention reads as follows; “28.—(1.) An action for 
damages must be brought, at the option of the plaintiff, in the territory of one of the 
High Contracting Parties, either before the Court having jurisdiction where the carrier 
is ordinarily resident, or has his principal place of business, or has an establishment by 
which the contract has been made or before the Court having jurisdiction at the place 
of destination. (2) Questions of procedure shall be governed by the law of the Court 
seised of the case.“] 
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be “high,” includes a parly who does not contract, then 1 can only say that 
lawyers and diplomats speak in different tongues . . . 

It is suggested that the true view is that the companies were satisfied with 
the provisions of the Convention as to international carriage, and were ac¬ 
cordingly willing that those provisions should apply to all international carriage 
between countries which either at any lime by ratification or accession became 
bound by the Convention, or which had signed without thereafter becoming 
bound by ratification. Such international carriage might well cover the whole 
of the habitable globe; and it is not easy on this view to understand how or why 
it could have been worth while to set up or define any special categories of inter¬ 
national carriage at all. 

For the reasons which I have staled I feel no doubt that the words “High 
Contracting Parties to the Convention” in this contract mean Powers which are 
contractually bound by the provisions of the Convention, i. e.. Powers which 
have signed and ratified and Powers which have acceded. ... 1 think that the 
order of the Court of Appeal should be affirmed . . . 

Lord Mac Millan. ... It is important to observe that the signing of the 
Warsaw Convention by the parlies to it did not of itself impose any restriction 
on freedom of contract in the matter of carriage by air. It was only as and when 
it became legally effective by ratification or ratification plus legislation that 
its terms could operate to restrict the freedom of air carriers to make such con¬ 
tracts as they chose with their customers. The Cjeneral Conditions appear ac¬ 
cordingly to have been framed so as to provide (1) for cases where the traffic 
was governed by the Convention and (2) for cases where the traffic was not so 
governed and the carrier remained free to make his own terms. . . . 

The General Conditions thus differentiate certain special categories of inter¬ 
national carriage from international carriage in general. It is as regards these 
special categories that the terms conforming to the Warsaw Convention are 
to operate, and the special categories are to include all carriage by air between 
the territory of one High Contracting Party to the Convention of Warsaw and 
the territory of another High Contracting Parly. . . . 

I recognize that in many clauses in the Convention itself the expression “High 
Contracting Parties” is used to denote the countries whose representatives signed 
and concluded the Convention. But the Convention itself recognizes a distinc¬ 
tion between the signing and concluding of the Convention on the one hand and 
its coming into force on the other hand. . . . 

To my mind the important question with regard to each country from the 
point of view of those who were proposing to enter into a contract of air car¬ 
riage was not whether that country’s representative had signed the Convention 
of Warsaw but whether as regards that country the Convention was in force. 
It was only as between countries both bound by the Convention of Warsaw that 
the carrier’s freedom to make or impose his own terms was restricted. Where 
both countries were not so bound the carrier could without infringing the law 
stipulate for terms more favourable to himself than the Convention allowed. 

In my opinion the cardinal distinction which the General Conditions have 
in view is the practical distinction between countries which are bound and 
countries which arc not bound by the Convention and I therefore read the ex¬ 
pression “High Contracting Party to the Convention of Warsaw” in the General 
Conditions as meaning a party in whose case the Convention is in force. . . . 

[Opinion of Lord Wright omitted. He agreed with Lord Atkin that “High 
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Contracting Parlies'’ meant signatories, and with Lord Atkin and Lord Thank 
erlon that the appeal should be allowed.] 

Order of the Court of Appeal reversed. 


Editor’s Noth: Parties to Treaties. Although a majority of the court held that 
the action was not barred under the limitation of actions contained m the War- 
saw Convention, only two of the live judges regarded Belgium as a High Con¬ 
tracting Party. Neverlheless. the Brilish Foreign Olliee was apparently disturbed 
by the decision and informed the United States Department of Stale that a 
majority of the House of Lords had held that the expression “High Contracting 
Party’' includes a Parly which has signed but not ratified the Warsaw Conven¬ 
tion. The note continued that “His Majesty's Government are of the opinion 
that the ordinary meaning of High Contracting Party in a convention is to desig¬ 
nate a parly w ho is bound by the provisions of a convention and therefore does 
not cover a signatory who does not ratify it,’* and requested the assurance that 
the Government of die United States shared this view'. The British Ambassador 
(Lindsay) to the Secretary of State (Hull), .lime 15, 1939, MS. Department 
of State. Hackworth, IV, 373. In reply. Secretary Hull, referring to Philippson 
V. Imperial Airways, [1939] A.C. 332, said: . . This Government considers 

that, in the case of any treaty or convention to which it is a signator\, it has not 
accepted any obligations or acquired any rights until it has duly ratilied such 
instrument in accordance with its constitutional procedure and until the re¬ 
quirements of the treaty or convention with reference to exchange or deposit 
of ratification also have been fulfilled by it. Moreover, this Government could 
accord rights under treaties and conventions only to countries which likewise 
have met the requirements of the particular instruments with respect to ratifica¬ 
tion or adherence. This position, it is believed, is in accordance w ith the custom¬ 
ary and reasonable rule in regard to the interpretation of treaties." Mr. Hull 
to the British Ambassador, Oct. 6, 1939, MS. Department of State. Hackworth, 
V, 199. 

See J. Mervyn Jones, ''Philippson v. Imperial Airways, Ltd.,'" 56 L,Q,R. 
(1940), 399. As the term is used in the Harvard Research Draft Gonvention on 
the Law of Treaties (1935), “a ‘party’ to a treaty is a State w'hich is bound 
by the treaty." Sec Comment thereon, pp. 704-5. 

“A Stale may assume an international obligation in its own name, or in 
the name of the head of State, or in the name of its Government, or in the name 
of an ollicial of its Government.’’ Harvard Research, loc. cit,, 669. Since, in 
each case, it is the Stale which assumes rights and duties under international 
law, “the prevailing anarchy as regards terminology." though unsatisfactory to 
the jurist, is not legally significant. See Hudson, International Legislation, I 
(1931), xli; Basdcvanl, loc. cit., 563-570; Genet, op. cit., Ill, 357 IT., 386 IT.; 
A. D. McNair, The Law of Treaties: Brilish Practice and Opinions (1938), 
53 fl.; J. Mervyn Jones, Full Powers and Ratification: A Study in the Develop¬ 
ment of Treaty-Making Procedure (1946); Lautcrpacht’s Oppenheim (7lh 
ed.),l, 795 tr. 


Editor'.s Note: Validity of Treaties. A not inconsiderable literature has been 
devoted to doctrinal discussions of the “validity" of treaties. Under this rubric a 
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recent monograph deals comprehensively with five topics, namely, (1) the 
juridical capacity of parties to contract a binding international engagement, 
(2) the competence of the particular organs which conclude the treaty, (3) the 
existence of reciprocal consent (and the effect of its vices, such as duress), (4) 
the object of the treaty (whether licit or illicit), and (5) the effect of form on 
validity. iSee Edoardo Vitla, La Valiclitc des Traites Internaiionaiix (1940), 
Bibliotheca Visseriana, XIV. See also Josef L. Kunz, “The Meaning and the 
Range of the Norm Pacta Sunt Servanda.'' 39 AJ.I.L. ( 1945), pp. 180-197, 
In his noteworthy article, “CTmipetence to Bind the State to an International 
Fingagement,'' 30 AJ.LL. (1936), 439, 440, Charles F'airman distinguishes 
between capacity and competence as follows: “By capacity in international 
law we mean the aptitude of a person to the enjoyment and exercise of rights 
under that law. This is an attribute of the State as an international person, and 
docs not inhere in the i^rgan through which the State acts. Full capacity is the 
normal condition of a Slate. Yet some international persons are subject to spe¬ 
cial limitations . . . Power to bind itself by its acts is one of the most important 
incidents of capacity. What otlicer or organ has authority to transact a particu¬ 
lar kind of governmental business is a question of competence. Competence 
is determined by internal law—written, customary, or both. This docs not 
mean that an ollicer acting ultra vires cannot engage the international re¬ 
sponsibility of his Slate; on the contrary, it is familiar that he may. But so long 
as we are holding to the idea of binding the State by an act of volition, the ex- 
pressiem of assent must emanate from an authority competent thereto.'’ 

( I ). Capacity. I'he Permanent Court of International Justice, in the Wimble¬ 
don C ase, stated: “But the right (la jaculte) of entering into international en¬ 
gagements is iprecisement) an attribute of State sovereignty.” P.C.I.J., Ser. A, 
No. 1 (1923 ), 25. Anzilotti, with more precision, regards capacity not as an 
attribute of sovereignty but as derived from the position of an entity as a subject 
of international law. F4e believes that, properly speaking, there arc no subjects 
without capacity to enter into international engagements, apparent incapacities 
being contractual. Anzilotti, Cours, 122, 339, 340, 352-356. See also, Vitta, 
op. cit., 32-47. The Harvard Research, however, states: “Capacity to enter into 
treaties is possessed by all States, but the capacity of a State to enter into certain 
treaties may be limited,” f.oc. cit., 705-710. It adds (p. 709): “No decision 
of an international tribunal has been found which declares that a treaty is 
invalid for a lack of capacity of a party which had previously placed itself under 
obligation to another State agreeing not to enter into such a treaty. The two 
decisions of the Central American Court of Justice in Costa Rica v. Nicaragua 
[1916] and El Salvador v. Nicaragua 11917J are not to be placed on this 
ground.” See Manley C). Hudson, The Permanent Court of International Justice, 
1920-^1942 (1943), 58-65; II A.J.I.L. (1917), 181, 674. Sec also J.E.S. 
Fawcett, “Treaty Relations of British Overseas Territories,” 1949 B.Y.I.L., 
86-107; Clive Parry, “The Treaty-Making Power of the United Nations,” id., 
108-149. 

(2). Competence. “It is important to distinguish between competence to 
form the wall of the Slate in international relations and competence to notify 
that will abroad, even though, as in Great Britain, the two may be lodged in 
the same organ. For the United States, competence to give the consent requisite 
to the conclusion of a treaty is vested in the President and Senate, while the 
ratification is the work of the President alone.” Fairman, loc. cit., 441. See also 
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V^ltta, op. at., 47-52, and 48-55 n., for bibliography on the treaty-making 
power of various States; J. Mervyn Jones, Full Powers and Ratification: A Study 
in the Development of Treaty-Making Procedure (1946), 134-157; Ralph 
Arnold, Treaty-Making^ Procedure: A Comparative Study of the Methods Oh- 
rainin^i in Different States (1933); Francis O. Wilcox, The Ratification of Inter¬ 
national Conventions (1935), 74-100; Fernand Dehoussc, La Ratification des 
Traites ( 1935), 31-62; Paul de Visscher, De la Conclusion des Traites (1943); 
Amos J. Pcaslee, Constitutions of Nations (1950). For further citations as to 
national practice in treaty-making, sec U.N. Secretariat Pihlioi^raphy on the 
Law of Treaties, U.N. Doc. A/CN.4/31,27 June 1950, pp. 24-37. On capacity 
and competence .see also Report of J. L. Brierly on 'The Law of Treaties, U.N. 
Doc. A/CN.4/23, 14 April 1950, pp. 19-28. Since it is generally conceded 
that the competence of the individuals, w-ho, as organs of the State, conclude 
treaties on its behalf is determined by its constitutional law, the question arises 
whether a treaty concluded by constitutionally incompetent organs, or those act¬ 
ing in excess of their competence, is binding in international law. 'I he prolific 
doctrinal controversy which has centered about this question is summarized in 
the Harvard F^esearch, loc. cit,, 992-1009, and V'itia, op. cit., 47-97, with 
extensive bibliography, 71-73. 

According to the Harvard Research, a summary of the opinions of a dis¬ 
tinguished group of international lawyers (Anzilotti. Cavagtieri, Bittner, Ver- 
dross, Basdevant, Willoughby, and others) show's “that there is a large body of 
doctrine to the effect that the international validity of treaties is a mailer which 
is determined by international law, that while a State may by constitutional pro¬ 
visions limit and regulate the exercise of the treaty-making power, such pro¬ 
visions have no internationai significance, and that treaties made by the organs 
designated by the constitution to exercise the treaty-making power arc binding 
as international engagements even though the treaty-making organ or organs 
exceeded their constitutional competence.” Loc. cit,, p. 999. An equally dis¬ 
tinguished group of writers, including, inter alia, Strupp. Schlicking, Politis, 
dc V'isscher, ("haillcy, flyde, and Rosters, maintain “that the international 
validity of treaties and the competence of the treaty-making authorities are de¬ 
termined, in part at least, by the constitutional law' of the Slates w'hich enter 
into them and that international law' recognizes that this law must be taken 
into account; . . . that it is both the right and duty of a State when negotiating 
with another Stale to verify by inquiry the facts relative to the competence of 
the treaty-making organs of the latter State . . . and therefore a treaty w'hich 
is unconstitutional or ultra vires for want of competence on the part of the 
treaty-making authorities or for excess of competence, is null and void and 
consequently not binding on the State whose constitution has been violated.” 
Id. 

“Turning from an examination of the doctrine to the practice, it may be stated 
that generally States have denied the binding force of treaties concluded in 
violation of their own constitutions, although they have sometimes insisted 
upon execution of those which had been ratified by the other parties in violation 
of their constitutions.” Id., 1002. National courts have refused to admit the 
validity of treaties concluded in contravention of their constitutions, and de¬ 
cisions of international courts on the question have been rare and inconclusive. 
Id., 1005, The Research concludes: “It seems clear from this summary of the 
doctrine, the practice, and the jurisprudence, that the preponderance of au- 
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thority is in favor of the view: (1) that the competence of the treaty-making 
organs of a State is determined by the law of that State; and (2) that treaties 
made on its behalf by organs which are not competent under that law to con¬ 
clude them are not binding internationally, upon such State.” Jd,, 1008. Sec also 
Herbert W. Briggs, “The Validity of the Greenland Agreement,” 35 AJJ,L. 
(1941), 506-513, and “The Leaders’ Agreement of Yalta,” 40 AJ.J.L, 
(1946), 376-383; A. D. McNair, op. cit., 38-46. 

(3). Consent and its V'ices. Duress. All systems of private law regard freedom 
of consent by the parties as an essential condition of the validity of contracts 
and provide a means of declaring invalid such contracts as are made under 
duress. Lautcrpacht, who allirms the fundamental identity of contracts and 
treaties, admits nevertheless (Private Law Sources and Analoi^ies of Interna¬ 
tional Law (1927), 161-167) that “there arc few questions in international 
law in which there is such a measure of common agreement as this, that duress, 
so far as Slates are concerned, docs not invalidate a contract.” However, al¬ 
though “the employment of force or coercion by one State against another State 
for the purpose of compelling the acceptance of a treaty” has not hitherto been 
regarded as unlawful, or as entailing the nullity of such a treaty, there is “general 
agreement that freedom of con.sent as an essential condition of a binding treaty” 
precludes the use of physical or mental coercion directed against the individuals 
signing or ratifying a treaty. Harvard Research, loc. cit., 114S-52. E:vcn where 
duress is employed in the narrow sense of coercion against the treaty-making 
representatives of a State, the Harvard Research is unwilling to advocate that 
the Stale alleging duress should be judge in its own case; it suggests that “a State 
which claims that it has entered into a treaty in consequence of duress may seek 
from a competent international tribunal or authority a declaration that the treaty 
is void,” pending which it may provisionally suspend performance. W., 1 159. 

The Stimson Doctrine was, in part, an attempt to establish the invalidity of 
treaties obtained through employment of duress in the wider sense of coercion 
against a Slate. On January 7, 1932, Secretary of State Henry L. Stimson, in 
identic notes to the Chinese and Japanese Governments, declared that the 
United States “cannot admit the legality of any situation de facto nor does it 
intend to recognize any treaty or agreement entered into between those Ciovern- 
ments. or agents thereof, which may impair the treaty rights of the United States 
or its citizens in China, including those which relate to the sovereignty, the 
independence, or the territorial and administrative integrity of the Republic of 
China, or the international policy relative to China, commonly known as the 
open door policy; and that it does not intend to recognize any situation, treaty 
or agreement which may be brought about by means contrary to the covenants 
and obligations of the Pact of Paris of August 27, 1928, to which Treaty both 
China and Japan, as well as the United States, are parties.” U.S. For. Rel.. 
Japan, I9J1-J94J, I, 76. On March 11, 1932, forty-four Members of the 
Assembly of the League of Nations agreed to a resolution “that it is incumbent 
upon the Members of the League of Nations not to recognize any situation, 
treaty or agreement which may be brought about by means contrary to the 
Covenant of the League of Nations or to the Pact of Paris.” League of Nations, 
O.J. (1932), Spec. Supp. No. 101, pp. 87-88. For a conclusion that the Stim¬ 
son Doctrine was largely inefTcclual see Herbert W. Briggs, “Non-Recognition 
of Title by Conquest and Limitations on the Doctrine,” Proceedings, A.S.I.L. 
( 1940), 72-82, and discussion, 82-99. See also wSir John Fischer Williams, La 
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Doctrine dc la Reconnaissance en Droit International et ses Developpements 
Recents, 44 Hague Recueil (1933), 203, 265—312; Robert Longer, Seizure 
of Territory: The Stinison Doctrine and Related Principles in Le^al Theory and 
Diplofnatic Practice (1947). 

The problem, however, is not confined to the means of declaring the invalidity 
of treaties obtained through duress. See Hyde, 11, 1381. Policies of nonrccogni- 
tion or declarations of the invalidity of results obtained through the use of force 
will remain largely inelfectual so long as the use of force is unregulated. The 
United Nations Charter provides a corrective tendency in Art. 2 (4) where it 
stipulates that “all Members shall refrain in their international relations from 
the threat or use of force ... in any . . . manner inconsistent with the Pur¬ 
poses of the United Nations," one of which Purposes is stated [Art. 1 (I ) ] to be 
the seltlemenl “by peaceful means, and in conformity with the principles of 
justice and international law’’ of international disputes. 

For analysis of the theoretical literature on consent and its vices, see Rous¬ 
seau, I, 342-3.S4; for discussions of the clfect of error and fraud on the validity 
of treaties, see Harvard Research, Uk\ cit., I 126-1 I 34 and 1 144-1 148; Vitta, 
op. cit., 140-158. 

(4). Object. Although it is not illogical to regard as invalid such treaties as 
have an illegal object—i. e., a purpose forbidden by international law,—it is 
wise to note Professor Hyde’s observation that “opportunities for the invocation 
of this principle as between contracting States arc . . . rare. . . . Practice 
has not served io develop a body of law growing out of instances where con¬ 
tracting States have in fact tested the validity of treaties according to the rela¬ 
tionship of the objectives sought to be achieved to the requirements of interna¬ 
tional law.” Hyde, II, 1374. More likely to arise are cases in which it is alleged 
that a treaty is invalid because in conllict with prior treaty obligations assumed 
by one of the parties towards a third State. Whether or not the later treaty is 
null and void or merely voidable is a matter of doctrinal dispute, but the prac¬ 
tice of States and the jurisprudence of national and international courts are 
in accord as to the legal priority of the earlier treaty. Sec below^ p. 908. 

It should be noted that the academic character of so many discussions of 
capacity, competence, reality of consent, and legality of object in relation to the 
validity of treaties results primarily from the lack of compulsory jurisdiction 
by international tribunals or authorities to pronounce upon questions of validity 
and nullity. For a thoughtful analysis of the problem, sec J. H. W. VerzijI, 
Validite et la Nullite des Actes Juridiques Intcrnationaux,' 15 R.D.L (dc La 
Pradellc, 1935), 284-339. For opinions expressed in League organs on the 
validity of treaties, consult Walter Schiffer, Repertoire des Questions de Droit 
International Gchteral Posres devant la Societe des Nations, J 920-1940 
(1942), 170 If. See also McNair, op. cit., 112-145; Hudson, P.C.I.J., 631- 
635. 
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Territorial Jurisdiction of the International Commission 
of the River Oder 

Grfat Britain, Czkcijoslovakia, Di nmark, Franct, Gi rmany. 

AND SWFDI'N \ . f^)LA^D 

PriRMANTM COUR I Ol 1n FFRNAI IONAL JUSTIC F, 1929 
P.CJJ., Series A. No. 23 

[By The Coort/’I . . . Under Article 341 of the Treaty of Versailles, “the 
Oder shall he placed under the administration of an International Qnninission 
which shall comprise” representatives of Poland, Prussia, the Czeciioslovak 
wStatc, Great Britain, J 'rance, Denmark, and Sweden. This Commission shall, 
under Article 343 of the Treaty, “proceed immediately to prepare a project for 
the revision of the existing international agreements and regulations.” Such 
project “shall, inter alia" under Article 344 of the ’Freaty, “define the sections 
of the river or its tributaries to which the international regime shall be applied.” 
The regime in question is the one referred to in Article 33S of the dYeaty, i. c., 
the regime set forth in Articles 332 to 337, inclusive, or laid down in the 
Genera] Convention mentioned by Article 338 as intended to be “drawn up by 
the Allied and Associated Powers and approved by The League of Nations.” 

The International Commission set up in order to assume the administration 
of “the Oder” held its First Session at Baden-Baden in March 1920. It at once 
undertook the work of preparing the draft Act of Navigation contemplated by 
Article 343 of the Versailles I'reaty; dilliculties, however, arose when it came 
to the definition of the sections to which the international regime was to apply, 
. . . I the Polish delegate maintaining that the regime should not apply to the 
navigable portions of tributaries of the Oder River situated in Polish territory]: 
the delegate for Pru.ssia, on the contrary, submitted tlial if the principle of the 
internationalization of tributaries was to be adopted, it must be integrally main¬ 
tained, and that the navigable portions of tributaries situated in Polish territory 
should not be excluded from the international river system. The other delegates, 
except the Polish delegate, more or less completely took the same view. . , . 

[BlTorts to reconcile the opposing views having failed, the “wSix Governments,” 
of the one part, and the Government of Poland, of the other part, concluded a 
Special Agreement on Oct. 30, 1928, requesting the Permanent Court of Inter¬ 
national Justice to decide the following questions: 

IEd.: Only so much of the opinion as bears upon the applicability of the Barcelona 
Convention to Poland is included here. For other portions of the opinion, see above, p. 
270.) 

|Fr>.; The Court was composed as follows: Anzilolli (President ), Huber, Lodcr, 
Nyholm, dc Bustamante, Altamira, Oda, Pcssoa, Hughes (.Iudg:es): Negulesco, Wang 
(Deputy Judges); Rostworowski (Judge ad hoc). Dc Bustamante, Pessoa, and Rostwo- 
rowski dissented, and Huber, while agreeing with the judgment, expressed certain reserva¬ 
tions concerning the reasoning of the C ourt.j 
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“Does the jurisdiction of the International Commission of the Oder extend, 
under the provisions of the Treaty of Versailles, to the sections of the tributaries 
of the Oder, Warthc (Warta) and Netze (Notec) which are situated in Polish 
territory, and, if so, what is the principle laid down which must be adopted for 
the purpose of determining the upstream limits of the Commission's jurisdic¬ 
tion?"] 

There docs not appear to be any dispute between the Parties with regard to 
the meaning of the word jurisdiction ( juridiction) in the present case. The Court 
considers that this word relates to the pc>wers possessed by the Commission 
under treaties in force; the questions referred to the Court relate to the territorial 
limits of these powers. . , . 

The Special Agreement asks the Court to settle the question “according to 
the provisions of the Treaty of Versailles.'’ But Article 338 of that Treaty, of 
which the text will be reproduced hereafter, is to the effect that certain pro¬ 
visions relating to the matter at issue will be superseded, or possibly completed 
or modified, by the provisions of a “General Convention drawn up by the Allied 
and Associated Powers, and approved by the League of Nations, relating to the 
w'aterway s recognized in such Q)nvention as having an international character." 
The Parties agree that the Convention referred to is the above-mentioned Con¬ 
vention of Barcelona fof April 20, 1921, relating to the regime of navigable 
waterways of international concern]. The Six Governments base their principal 
argument on this latter Convention, or more precisely on the Statute annexed 
thereto, and made an integral part thereof . . . 

Before the Committee of Enquiry of the Advisory and Technical Committee 
of the League of Nations, the Polish Government had contended that the Bar¬ 
celona Convention, which that Government had not ratifical, could not be in¬ 
voked against it. , . . 

The fact that Poland has not ratified the Barcelona Convention not being 
contested, it is evident that the matter is purely one of law’ such as the Court 
could and should examine cx officio . . . for it is on the solution to be given 
by it to this question that its decision depends as to what T reaty provisions must 
serve as a basis for its consideration of the dispute. 

The question whether the Barcelona Convention may be invoked against 
Poland w hich has not ratified it, arises out of Article 338 of the Treaty of Ver¬ 
sailles which runs as follows: 

The regime set out in Articles 332 to 337 above shall be superseded by one to 
be laid down in a General Convention drawn up by the Allied and Associated 
Powers, and approved by the League of Nations, relating to the waterways recog¬ 
nized in such Convention as having an international character. This Convention 
shall apply in particular to the whole or part of the above-mentioned river systems 
of the Elbe {Lahc), the Oder {Odra), the Nicrncn (Russstrom-Mcmcl-Niemen), 
and the Danube, and such other parts of these river systems as may be covered by 
a general definition. . . . 

In virtue of this article the contracting Parties to the Treaty of Versailles 
have agreed that certain provisions of that Treaty shall be superseded by those 
of the future General Convention; the question is therefore whether this super- 
session depends on ratification of the said Convention by the States concerned— 
in this particular case on ratification by Poland. 

It follows that the question does not relate to the Barcelona Convention in 
general as such, but only to the effects which that Convention may have under 
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Article 338 of the Treaty of Versailles. It also follows that the question is im¬ 
portant only in so far as the Barcelona Convention would, by extending them, 
modify the territorial limits of the jurisdiction of the Oder Commission as laid 
down in the Treaty of Versailles. 

The question therefore is whether the obligation undertaken by Poland in 
virtue of Article 33<S of the Treaty of Versailles is suHicicnt to render the Bar¬ 
celona Convention applicable to the extent contemplated by that article. 

With respect to this, it must bo pointed out that Article 338 expressly refers 
to a “Convention"; unless the contrary be clearly shown by the terms of that 
article, it must be considered that reference was made to a Convention made 
elTective in accordance with the ordinary rules of international law amongst 
wdiich is the rule that conventions, save in certain exceptional cases, are binding 
only by virtue of their ratification. 

It remains to be seen whether Article 338 intended to derogate from that 
rule. The contemplated Convention is one “drawn up by the Allied and Asso¬ 
ciated Powers and approved by the League of Nations." As regards the first 
point, it may be admitted that the expression to draw up (ctablir) a convention 
is perhaps nt)t entirely without ambiguity; but it would be hardly justiliable 
to deduce from a somewhat ill-chosen expression an intention to derogate from 
a rule of international law so important as that relating to the ratification of 
conventions. As regards the approval of the League of Nations, this is probably 
explained by Article 23 (e) of the Covenant, under wliich the Members of the 
League are bound to “make provision to secure and maintain freedom of com¬ 
munications and transit," There is nothing to support the view that this approval, 
the purpose of which is quite dillercnt from that of ralifkation, should replace 
the latter rather than supplement it. 

The Court, therefore, concludes that, even having regard to Article 338 of 
the Treaty of Versailles, it cannot be admitted that the ratification of the Bar¬ 
celona Convention is superfluous, and that the said Convention should produce 
the effects referred to in that article independently of ratification. 

But if any doubt still remained as to the interpretation of Article 338, it 
would be dispelled by the provisions of the Convention itself. The Convention 
may be regarded as “drawn up" by the Allied and Associated Powers acting 
under Article 338 of the IVcaty of Versailles. Now, far from dispensing with 
ratification in general or declaring that ratification would not be necessary in 
order to bring about the effects which the Convention was intended to have 
under the Peace Treaties, llic Powers assembled at liarcelona adopted pro¬ 
visions differing in no way from the clauses generally inserted in international 
conventions of this nature; such provi.sions clearly make the coming into force 
of the Convention as regards each of the Parties depend upon ratification. The 
provisions in question arc as follows: 

Ariici I 4. The present Convention is .subject to ratification. The instruments 
of ratification shall be tran.smi!ted to the Secretary-General of the I eaguc of Na¬ 
tions, who will notify the receipt of them to the other Members of the l eague and 
to Slates admitted to sign the Convention. The instruments of ratification shall be 
deposited in the archives of the Secretariat. 

In order to comply with the provisions of Article 18 of the Covenant of the 
League of Nations, the Secret ary-General will register the prc.scnt Convention 
upon the deposit of the first ratification. 

Artjc i r 5. Members of the IvCagiie of Nations w hich have not signed the present 
Convention before December 1st. 1921. mav accede to it. 
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The same applies to States not Members of the League to which the Council of 
the League mav Jecicie otTieially to communicate the present Convention. 

Accession will be notified to the Secretary-General of the League, who will in¬ 
form all Powers concerned of the accession and of the date on which it was notified. 

Ar i k'li b. I he present Convention will not come into force until it has been 
ratified bv five Powers. Lhe date of its coming into force shall be the ninetieth day 
after the receipt bv the Secretary-Cieneral of the f eague of Nations of the fifth 
ratification, Lhercafter the present Convention will take effect in the case of each 
Party ninety days after the receipt of its ratification or of the notification of its ac¬ 
cession. 

Upon the coming into force of the present Convention, the Secretary-General 
will address a certilied cop\ of it to the Powers not Members of the League which 
are bound under the rrealies of Peace to accede to it. 

rhe Court, therefore, considers that, as the Barcelona Convention cannot 
be relied on as against F^oland, the questions submitted must be solved solely 
on the basis of the 'T rcalv of V'ersailles and without regard to the reference made 
in Article 338 of the latter 1 rcaly to the Convention in question. . . . 

[The Court then considered and rejeeted the Polish contention in the light 
of international fluvial law and the provisions of Article 331 of the 'Lrcaly of 
Versailles, giving judgment that the jurisdiction of the Commission extended 
to (i. e., included) the navigable portions of the rivers in question situated in 
Polish territorv.l 


Editor's Noil: Form: Auihcnticcitiou and Acceptance oj Treaties, Whether 
an international agreement finds expression in a formal instrument with pre¬ 
amble. dispositive clauses, and clauses on its scope and duration or in an in¬ 
formal arrangement such as an c.xchange of notes is a matter for the discretion 
of the parlies. C/. Marvard Research, loc. cit,, 722 IT.; McNair, op. cii., 47 IT.; 
Basdevant, 15 Hague Hccneii (1926), 539 11., 562 11’.; Genet, op. cit., Ill, 
349 fL, 375 IT, While international law- is less explicit than systems of private 
law as to the form in which particular legal transactions shall be cast, it has 
developed rules with reference to the authentication of texts of international 
instruments and the acceptance of the international agreements there recorded. 
Ambiguities as to the precise legal connotations of the terms traditionally em¬ 
ployed—"signature,” "ratification,” "accession”—led Brierly in his first Re¬ 
port on the Law oj Treaties to the International Law Commission, U.N. Doc. 
A/CN.4 23 (1950), to suggest the suKstitution of the terms "authentication" 
for one of the offices of signature and "acceptance” for the assumption of the 
obligations of an international instrument by signature, ratification or accession. 
Cf. statement by U.N. Secretariat that "acceptance, like ratification, expresses 
a Stale's decision to become definitively bound by a convention.” Sif^matures, 
Ratifications, Acceptances, Accessions, etc., concerning* the ATuItilateral Con¬ 
ventions and Af*ree/fienrs in respect of which the Secretary-General acts as 
Depository. LJ.N. Doc. 1949. V. 9, p. 4. Sec, however, Brierly's Second Report 
on the Law of Treaties, A/CN.4/43, 10 April 1951. 

Signature. On the legal clTcet of the signature of an international instrument, 
Hudson, International Let'islation, 1 (1931), xlii, writes: "In the case of an 
instrument of which no ratification is required, the signature of a representative 
duly qualified will bind the Slate which he represents; but in the case of one 
of which ratification is required, some confusion seems to prevail as to the 
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office and effect of a signature. The League of Nations Committee of Experts 
for the Progressive Codification of International Law has slated that a signature 
‘presupposes that each signatory is fully in agreement with the other signatories' 
and ‘establishes the assent of each of the negotiators to the final result of the 
negotiations, and the rccii^rociiy of these assents' but, as the League Commit¬ 
tee says, the recent practice “of leaving certain treaties open unconditionally 
for varying periods for signature by Powers that did not even participate in the 
elaboration of the treaty" has tended to confuse “accession" with signature. 
League Doc., C. 211. ]‘927. V. printed in C. 357. M. 130. 1927. V. lb. Ad- 
missihiliiy of Rcscrvaiions to Gentoal Convemions, and OJ., 1927, Annex 
967, p. SSI. it is clear that no (obligation to ratify results from the signature 
of an instrument wIk^sc coming into force is subject l(> ratification. Sec the dis¬ 
senting opinion of .Judge John Bassett Moore in the Mavroniniaiis Case, 
PX .I.J., Series A, Ntx 2 (1924). 57: “The doctrine that governments are 
bound to ratify whatever their plenipotentiaries, acting within the limits of their 
instructions, mav sion. and that treaties may therefore be regarded as Icsally 
operative and enforceable before they have been ratified, is obsolete, and lingers 
only as an echo from the past." On the effect of siL’iiaturc, sec also Harvard Re¬ 
search. loc. cit., 732 ff., 769 IT.. 7X7 ff'.i Hackworth, V, 43-47; McNair, op. 

61 “ 66 . 

On the leeal significance of “full powers," see J. Mervyn Jones, Full Powers 
and Raiifu arum (1946); Hackworth, V. 39-42; Hyde, H, 1420-1422. 

Certain acts, treaties or conventions ‘^adopted" or “approved" by interna¬ 
tional organs dispcn.se with the necessity for signature by representatives of 
the contracting parties, the function of authentication of texts being performed 
by officials of the international organization, and the assumption of contractual 
obligations being effected through “ratification," ‘"accession," “acceptance" or 
“approval." Thus, llic (leneva General Act for the Pacific Settlement of Inter¬ 
national [disputes, adopted by the Ninth Assembly of the League of Nations 
on September 26, 192<S, was signed by only the President of the Ninth Session 
of the Assembly and the Secretary-General of the League of Nations, and, by 
Article 43, \v'as “open to accession by all the Heads of Stales or (.>lhcr competent 
authorities of the Members of the League of Nations'’ and certain nonmember 
States. Cj. Hudson, Jnienuit'umal Lci^islation, IV, 2529. Sec also (ieneral Con¬ 
vention on the Privileges and Immunities of the United Nations, “approved" 
by the United Nations General Assembly by resolution adopted February 13, 
1946, and, in accaudancc with Section 31, “submitted to every Member of the 
United Nations for accession." Sec above, p. 794. Cj. 1 lerbert W. Briggs, ‘The 
United Nations and International Legislation," 41 AJJ.L. (1947), 433-435; 
Brierly, Report on the Law of Treaties, U.N. Doc. A CN.4/23 ( 1950) 29 ff. 

Ratification. . . a ratification of a treaty is an act by which the provisions 
of the treaty are formally confirmed and approved by a State," Harvard Re¬ 
search, loc. cit., 739. “A State’s ratification of an instrument signed in its behalf 
is an expression of a willingness to become bound by the provisic^ns of the 
instrument." Hudson, International Legislation, I, xlvi. Despite the tendency 
in some quarters to regard ratification as a “ratification of signatures," Judge 
Hudson observes: “If a State’s representative is authorized to sign a treaty . . . 
his signature does not need ratification; it is effective as a signature immediately, 
and it acquires no greater efficacy as a signature when followed by ratification. 
It would seem to be more in accordance with conditions prevailing to speak of 
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the ratification of the instrument itself, and to look upon it as a stage in the 
process of bringing the instrument into force,” Id,, xlvii. See especially J. 
Mervyn Jones. Full Penvers and Ratification (1946). 

More precise than the statement of the Permanent Court of International 
Justice in the Oder Commission Case that it is a rule of international law “that 
conventions, save in certain exceptional cases, are binding only by virtue of 
their ratification" is Article 7 of the Harvard Research Draft on the Law of 
Treaties, which reads: “The ratification of a treaty by a State is a condition 
precedent to its coming into force so as to bind that Slate (a ) when the treaty 
so stipulates; or (b) when the treaty provides for ratification by that State and 
does not provide for its coming into force prior to such ratification; or (c) when 
ratification was made a condition in the full powers of the State's representatives 
who negotiated or signed the treaty; or (d) when the form or nature t)f the 
treat)' or the attendant circumsiances do not indicate an intention to dispense 
with the necessity for ratification.'’ See comment, lor, cit., 756“769; Fernand 
Dehoussc, La Raiifiraiion des Traites—Essai siir les Rapports dcs TraitCs et 
du Droit Interne (Paris. 1935); Francis O. Wilcox. The Ratification of Interna¬ 
tional Cimventiems (London, 1935); Hull to the British Ambassador, Oct. 6, 
1939, above, p. 844; Vitia, op. cit,, 221-235; G. G. Fitzmaurice, “Do Treaties 
Need FLuificaiion?;' 1934 B.YJ.L,, 113-137; McNair, op. cit., 83-97; Hack- 
worth, V, 48-74; Hyde, 11, 1429-1435; Rousseau, I, 188-273 (a comprehen¬ 
sive treatment of ratification in relation to validity of treaties, competence of 
organs, etc.); Lautcrpachi's Oppenheim (7th ed.), 1, 812-824; J. L, Hrierly, 
Report on the Law of Treaties, U.N. Doc. A/CN.4/23 (1950), 32 IT.; Yuen-li 
Liang, “The Use of the Term 'Acceptance' in United Nations Treaty Practice," 
44 A J.I.L. (1950), 342-349. 

Accession. “The process b) which a nonsignatory Slate becomes a party to 
an instrument is usually called accession or adhesion or adherence." Hudson, 
International Lef.ti.dation, 1, xlvii. Theoretical distinctions betw’ccn them find 
little support in international practice. See Report of the Committee for the 
Progre.ssive Codification of International Law. League of Nations, 1927. V. 16. 
The Harvard Research stales: "Art. 12. (a) As the term is used in this Con¬ 
vention, an accession to a treaty is an act by which the provisions of the treaty 
are formally accepted by a State on behalf of which the treaty has not been 
signed or ratified, (b) Unless otherwise provided in the treaty itself, a State 
may accede to a treaty only after the treaty has come into force and only with 
the consent of all the parlies to the treaty. . . . (c) When an accession be¬ 
comes efiective, the acceding Slate thereupon becomes a party to the treaty upon 
a basis of ccjuality with other parties.” See Comment, loc. cit., 812-843. Sec 
also Hack worth, V, 74-84; Brierly, Report, U.N. Doc. A/CN.4/23, pp. 39 IT,; 
Rousseau, L 274 IT. 

Reservations. A reservation “is a formal declaration by which a Stale, when 
signing, ratify ing or acceding to a treaty, specifies as a condition of its wiljingne.ss 
to become a parly to the treaty certain terms which will limit the cllcct of the 
treaty in .so far as it may apply in the relations of that State with the other 
Slate or Stales which may be parties to the treaty." Harvard Research, loc. cit., 
843. . . a reservation made by State A to a treaty between States A, B, C 

and D will limit the cITcct of the treaty as between States A and B, A and C, 
and A and D, but will in no wise limit the relations under the treaty of States 
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B and C, B and D or C and D. ... An amendment to a multipartite treaty 
would alter the treaty for all the parties in their relations inter se; a reservation 
, . . would limit the elTect of the treaty only as it applies between the Slate 
making the reservation and each of the other contracting parties."” Id., 865. 

“A Stale which wishes to make a reservation to a treaty may do so only 
if all other Stales which are parties to the treaty, or which, as signatories, are 
likely to become parties, consent to its so doing . . Id., 870. See Comment 
and illustrations, id., 870-912. Brierly distinguishes between a reservation and 
a proposed reservation by defining the former as '‘a special stipulation ^vhich 
has been agreed upon, between the parties to a treaty, limiting or varying the 
effect of the treaty as it applies betw'een a particular party and all or some of 
the remaining parlies,’’ the latter beini» a mere proposal. Report, U.N, Doc. 
A/CN.4/23,"pp, 42 IT. 

“It no doubt frec]iiently happens that, in the course of the negotiation of a 
treaty, agreement is reached between the contracting parlies regarding a reser¬ 
vation which is put forward by one of them and accepted by the others. In such 
a case the former party may naturally, when appending its signature to the act 
concluded, mention and maintain its reservation. The other contracting parlies, 
when they al.so append their signatures, signify thereby that they have accepted 
the reservation and consent tlicrcto. Fiul when the treaty declares . . . that it 
permits signature by Powers w'hich have not taken part in its negotiation, such 
signature can only relate to what has been agreed upon between tfic contracting 
Powers. In order that any reservation whatever may be validly made in regard 
to a clau.se of the treaty, it is es.seniial that this reservation should be accepted 
by all the contracting parties, as would have been the case if it had been pul 
forward in the course of the negotiations. If not, the reservation, like the signa¬ 
ture to which it is attached, is null and void.” Report of the Committee for the 
Progressive Codification of International Law' on Admissibility of Reservations 
to General Conventions, League of Nations, 1927. V. 16; see also l.eague of 
Nations, O.J. (1927), 770, SCO, 880; on the admissibility of reservations to 
International Labor Conventions, id,, 882. On the United States reservation 
of a “right” to withdraw from the World Health Organization (whose Constitu¬ 
tion contained no such provision), see Oscar Sehachter in 1948 R.Y./.L., 91, 
122 IT. 

Certain problems with reference to reservations to multilateral conventions 
were placed on the agenda of the Fifth Session of the United Nations General 
Assembly by the Secretary-General in 1950. See especially U.N. Docs. A 1494, 
10 November 1950, Report oj the Sixth Committee on Re.servafions to Midti- 
lateral Conventions; A/1372, 20 September 1950, Report of the Secretary- 
General on Reservations to Midtilateral Conventions, (40 pp., with annexes); 
A/C.6/SR. 217-225, 5-20 October 1950, Summary Records, Sixth Com¬ 
mittee. 

'The problems arose from the fact that certain States, in ratifying the Genocide 
Convention of December 9, 1948 (see above, p. 579), had made reservations to 
the substance of which other Slates objected. Questions arose as to w hether the 
right to object to a reservation was limited to the parties to a treaty or also 
extended to signatories who had not ratified (and might never ratify) and as to 
the legal effect of an objection to a reservation. Alternative practices were set 
forth by the Sixth Committee as follows (A/T494, p. 2): 
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5. The practice followed by the Secretary-General in the absence of specific 
provisions in a convention governing reservation procedures was summarized as 
follow s; 

‘'A Slate may make a reservation when signing, ratifying or acceding to a con¬ 
vention. prior to its entry into force, only with the consent ot all Slates which have 
ratified or acceded thereto up to the date of entr\ into fi>rce; and may do so after 
the date of entry into force only with the consent of all States which have thereto¬ 
fore ratified or acceded" (A 1572, par. 

6. At the same time, the rept>rt of the Secretarv-General drew attention to the 
system lollowed by the Pan-American Union as to multilateral conventions con¬ 
cluded among the American States for which it serves as depositarv. 1 he essence of 
this rule has been established as follows: 

"The treaty shall be in lorce, in the form in which it was signed, as between 
those countries which ratify it without reservations, in the terms in which it was 
originally dr.afted and signed. It shall he in force as between the Cio\ernments 
w'hich ratify it with reservations and the signatory Stales which accept the reserva¬ 
tions in the form in which the treaty mav he modified hv said reservations. It shall 
not be in force between a Government which ntav have ratified with reservations 
and another \^hich may have already ratified, and which docs not accept sucfi 
reservations" (A 1572. par. 2n, quoting Resolution of the Governing Board of 
the Pan American Union, adi)plcd on May 4, 1952 ). 

After an able analysi.s of the legal and policy qiieslions involved (sec A C. 
6 SR. 217-225), the Sixth Committee drafted a residulion which was ap¬ 
proved by the General Assembly at its 305th Plenary Meeting on November 16, 
1950. reading in part as follows (U.N. Doc. .A,T517, 17 November 1950): 

The General Assemhly . . . 

1. Requests the International Court of Justice to give an advisory opinion on the 
following questions: 

"In so far as concerns the Convention on the Prevention and fhinishment of 
the Crime of Genocide in the event of a State ratifying or acceding to the Conven¬ 
tion subject to a reservation made either on ratification or on accession, or on signa¬ 
ture followed by ratification; 

"I. C’an the reserving State be regarded as being a party to the C'onvcntioii 
while still maintaining its reservation if the reservation is objected to by one or 
more of the parties to the Convention but not by others? 

"11. If the answer to question I is in the afiirmalive. what is the cfiect of the 
reservation as between the reserving State and: (a) I he parties which object to 
the reservation? tb) Those which accept it? 

"III. What would he the legal effect as regards the answer to question 1 if an 
objection to a reservation is made: (a) By a signatory which has not yet ratified? 
(b) By a State entitled to sign or accede but which has not yet done so?"; 

2. Invites the International Law' Commi.ssion: 

(aj In the course of its wwk on the codification of the law of treaties, to 
study the question of reservations to multilateral conventions both from the pt)int 
of view' of codification and from that of the progressive development of international 
law; . . . 

Pending the advisory opinion and the report, the Secretary-General was in¬ 
structed to follow his prior practice without prejudice to the legal effect of ob¬ 
jections to reservations. 

On May 28, 1 951, the Inlernational Court of Justice, confining its conclusions 
specifically to the Genocide Convention, gave an advisory opinion in which the 
questions submitted to it were answered as follows: 
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The- Cocjri is or Opinion, 

In so far as concerns the Convention on the IVcvcntion and Punishment of the 
Crime of Cienocide. in the event of a State ralif\ing or acceding to the Convention 
subject to a reservatic')n matie either on ratification or on accession, or on signature 
followed by ralilicalit>n, 

On Question /, by seven votes to live, that a Stale which has made and maintained 
a reservation which has been objected to by one or more of the parties to the Conven¬ 
tion hut not by others, can he regarded as being a parly to the Cohn crit ion if the reser¬ 
vation is compatible with the object and purpose of the Convention; otherwise, that 
State canm>t he regardeti as being a pariv to the C'onvention. 

On Question il. bv seven votes to live, (a) that if a pariv to the Convention objects 
to a reservation wfiich it considers to he incompatible with the object and purpose 
of the C'ouvention, it can in fact consider that the reserving State is not a party to 
the Convention; (ii) that il, on the other hand, a party accepts the reservation as 
being compaiihle with the object and purpose of the Convention, it can in fact con¬ 
sider iliat the rcserviriL’ State is a party to the Convention; 

On Qnestio/i ///, by seven votes to five, ( a) that an objection to a reservation made 
by a signatory Stale which has not yet ratified the C onvention can have legal elTect 
indicated in the rcplv to Question 1 onlv upi»n ratification. Cniil liial moment it 
merciv serves as a notice io the other Stale of the eventual attitiule of the signalorv 
State; I b) that an objection to a reservation made by a State \a hich is entitled to sign 
or accede but which has not vet done so, is without legal elleel, 

IX J. Rc/forts. /95/, 15, 29. See also Joint Dissenting Opinion of Judges 
Ciuerrero, McNair, Read and Msu Mo, icL, 31-48. In the Report <>/ the Inter- 
fianonul Law Conunissiint Coverin'^ its I'hird Sessiott ( 1951 ), the (\>nimission 
expressed the belief ‘‘that the criterion of the eonipatibililv v>f a reservation with 
the object and purpitse of a muUilaleral conventkin, applied by the International 
Court of Justice to the Convention on (jenocidc, is not suitable for application 
to niullilateral conventions in general," and adhered in general to the practice 
followed by the Secrelary-Cicneral of the Dniicd Nations. CLA .O.R., 6lh vSess., 
Supp. No. 9 (A/ 1858 ), 2-8 (195 1 ). See also, J. C. Brierly. Report on Reserva¬ 
tions to Multilateral Cotiventions, A/'CN.4 41,6 April 1951, 53 pp. 

On the "reservations" made by signatory Slates during the negotiations pre¬ 
ceding signature of the Kellogg Pact, see Treaty for the Renutieiation of U ar. 
Department of State Publication 468, 1933; Hack worth. Digest, \\ 144-146; 
I^hilip Marshall Brown, " Fhc Inlerprclaiion of the Ciencral Pact for the Re¬ 
nunciation of War," 23 A.JJ.L. (1929), 374-379; Onincy Wright, "llie In¬ 
terpretation of Miillilaleral IVeaties," /</.. 94-107. 

On reservations, see further, Brierly Report, cited; Harvard Research, loc\ 
cit., 843-912; Hackworlh, V, 101-153; Hud.son, ftiternational Lcipslatioti, I, 
xlix-li; Hyde, II, 1435-1444; David Hunter Miller, Reservations to 1 rcaties 
(Washington, 1919); Marjorie Owen, "‘Reservations to Multilateral Treaties," 
38 Yale L.J . (1928-29). 1086-1114; H. W. Malkin, "Reservations to Multi¬ 
lateral Conventions," 1926 ILY.LL., 141-162; M. O. Hudson, "Reservations 
to Multipartite International Instruments," 32 AJ.LL. (1938 ), 330-335; Wil¬ 
liam Sanders. 33 id. (1939). 488-499; L. A. Podesta Costa, Les reserves dans 
Ics Traites internationau.x," 2^ R.D.l. (de La Pradelle, 1938), 1-52. 

ReiJtisiration. Article 102 of the United Nations Charter reads: "1. Every 
treaty and every international agreement entered into by any Member of the 
United Nations after the present Charter contes into force shall as soon as 
possible be registered with the Secretarial and published by it. 2. No party to 
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any such treaty or international agreement which has not been registered in 
accordance with the provisions of paragraph 1 of this Article may invoke that 
treaty or agreement before any organ of the United Nations.” The comparable 
provision in th.c League of Nations Covenant provided; **Art. hS. Every treaty 
or international engagement entered into hereafter by an Member of the League 
shall be forthwith registered with the Secretariat and shall as soon as possible 
be published by it. No such treaty or international engagement shall be bind¬ 
ing until so registered.” For the operation of Article 18 of the League Covenant 
sec Flyde, if, 1375 -1377; Ladislas Rcitzen ''L'Enre^istrement des iraiivs inter- 
natiofuiux." 44 RXi.Dd, (1937), 67-89 and works there cited; Harvard Re¬ 
search, k)c. cit., 912-918. 1 he dithcullics encountered by the League in the 
interpretation of the last sentence of Article 18 and the derogations permitted 
from il led the drafters of the United Nations Charter to adopt in Article 102 
(2) a nun'c restricted sanction. See U.NX 'XIIF Doc. 933, Report of 
the Rapporteur of Committee IV 2, As Approved by the Commiliec, ,Iune 12, 
1945, pp. 705-706. For the text of the Regulations to Give F^.lTccl to Article 
102 of the Charter of the United Nations and the distinction between ‘'registra¬ 
tion” and "liling and recording,” see I L\N.I\S.. xiv-x\x. . . . 

IL LEGAL EFl ECT AND OPERATION 

A. IVhen Do Treaties Come into Force? 

The Eliza Ann 

Gri at Bkiiain, High Cf)ORT of Admiralty, 1813 

1 Dodson, 244 

These were three ca.ses of American ships, laden with hemp, iron and other 
articles, and seized in Hanoe Bay, on the I I ih of August, 1812, by his Majesty's 
ship wliieh was then lying there, with other British ships of war. A claim 

was given, under the direction of the Swedish minister, for the ships and cargoes, 
“as taken within one mile of the main land of vSweden, and within the territory 
of his Majesty the King of Sweden, contrary to and in violation of the law of na¬ 
tions, and the territorj' and jurisdiction of his said Majesty.” 

Sir W. Scon. I hese vessels came into Hanoe Bay, for the purpose of taking 
the benefit of British convoy, and were seized in consequence of the order for 
the detention of American property. 1 his order has been since followed up by 
a declaration of war; the ships, therefore, would be liable to condemnation, un¬ 
less it can be shown that they are entitled to some special protection. 

A claim has been given, by the Swedish consul, for these ships and cargoes, 
as having been taken within the territories of the King of Sweden, and in violation 
of his territorial rights. This claim could not have been given by the Americans 
themselves, for it is the privilege, not of the enemy, but of the neutral country. 
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which has a right to see that no act of violence is committed within its jurisdic¬ 
tion. . . - 

Now, in order to support and give cfTccl to this claim, two things are neces¬ 
sary to be established. First, it is requisite lliat Sweden should appear to have 
been in a slate of perfect neutrality at the time when the seizure was made. 
Secondly, it must be shown that the act of violence was ccunmilled within the 
limits of Swedish territory. For, if the scene of hostility did not lie within the 
territories of the neutral slate, then has there been no violation of its neutral 
rights, and consequently there exists no ground of complaint, and no foundation 
for the claim. 

The first question then is, how' far, in August 1812, Sweden was to be con¬ 
sidered a neutral coimlrv. It is not to be disputed that the conduct of Sweden 
towards this coimlrv had been, for a considerable time, of a very unfriendly 
description. Impelled by fear, or some other motive, she had excluded British 
ships from her ports, and had. cither from choice or compulsion, adopted that 
course of policy which has been imposed by tfie French ruler on the other 
nations of Furopc, and which has been termed the continental s\siem. It is 
clear, loo, that Sweden acted in this manner, r.ot from any private views re¬ 
specting her own municipal regulations, but in the execution of a plan auxiliary 
to the enemy of this country. Sweden, therefore, by her conduct, alTordcd to 
Great Britain a legitimate cause of war, and perfectly justified tlic seizure of 
Hanoe by the British admiral. The seizure of this place has been coimtcnanccd 
by the Government of this country, the British flag has been hoisted, and every 
act of sovereignty exercised on the island and the roadstead adjoining. 

This was the slate of things originally; British ships were cxciiided from the 
ports of Sweden, and the island of Hanoe was occupied by British forces. 

After this, a declaration of war was issued by the government of Sweden; 
but it is said, that the two countries were not, in reality, in a state of war, because 
the declaration was unilateral only. 1 am, however, perfectly dear that it was 
not the less a war on that account, for war may exist without a declaration on 
cither side. It is so laid dowm by the best writers on the law of nations. A declara¬ 
tion of war by one country only is not, as has been represented, a mere chal¬ 
lenge. to be accepted or refused at pleasure by the other. It proves the existence 
of actual hostilities on one side at least, and puts the other party also into a 
state of war, though he may, perhaps, think proper to act on the defensive 
only. It is the less necessary for me to insist on llie truth of this pcxsilion, since 
the language of the treaty places the matter beyond dispute. What apjvears to 
have been "the motive which led to the appointment of the plcnipoicniiarics? 
Why, “a reciprocal desire to put an end to the war which had taken place’’; 
and this they arc authorized to carry into dfect. Here, then, is a direct recog¬ 
nition of the existence of an antecedent state of war between the two countries. 
1 cannot dive into the motives w'hich led to the hostile declaration on the part 
of the Swedish government; 1 can only look to the broad fact, the existence of 
the war. It may be true that Sweden resorted to the measure with great reluc¬ 
tance. It is to be hoped that all countries arc unwilling to enter upon hostilities, 
and that they have recourse to them only with a view' of avoiding greater evils. 
It is said, that Sweden acted from fear of the resentment of France, and it may 
be that she did so; but, from whatever cause it proceeded, the fact is, that a 
war did take place, though it was carried on with inertness by Sweden, and 
with forbearance by Great Britain. 
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This war has, however, been happily terminated by a treaty of peace, which 
was signed bv tlic plenipotentiaries of the two counlrie>. on the l(Sth of July, 
ratilied by the l^rinee Regent of Great Britain on the 4lh of August, and by 
the King of Sweden on the 17ih of the same nionth. From the result of these 
dates it has been contended, that the war had ceased, and that friendship had 
been re-established before the lime when these vessels were seized. The C[ues- 
tion, therefore, comes to this, whether a ratification is or is not necessary to give 
elTect and validity to a treaty signed by plenipotentiaries. Upon abstract prin¬ 
ciples we know that, either in public or private transactions, the acts of those 
who arc vested v\]th a plenary penver arc binding upon the principal. But, as 
this rule was in many cases found to be attended with inconvenience, the later 
usage of stales has been to retjuire a ratification, altluuigh the treaty may have 
been signed by plenipotentiaries. According to the practice now prevailing, 
a subsetjuent ratification is essentially necessary; and a strong confirmation 
of the truth of this position is that there is hardly a modern treaty in which it 
is not expressly so stipulated; and, therefore, it is now to be presumed, that 
the powers of plenipotentiaries are limited by the camditimi of a subseejuent 
ratilication. The ratification mav be a form, but it is an essential form; for the 
instrument, in point of legal elficaev, is imperfect without it. i need not add, 
that a ratificat.on by one power alone is insulficient; that, if necessary at all, 
it must be mutual; and that the treaty is incomplete till it has been reciprocally 
ratified. 

It is said, however, that the treaty, when ratified, refers back to the lime of 
its signature by tVic plenipotentiaries, and that it does so in this ease more 
especiall} on account of the terms in which it is drawn. The words in one of 
the articles of the treaty, "Dcs cc ftujnicm tout Mijvf de lucsinlclU^Jicncv, qui ait 
pu subsistcr sera re^^ardc cotume enticrctnenl ccssant et didruit," have been 
pointed out, and from these it has been contended, that all hostilities wx*re to 
cease the moment the treaty was signed. But 1 take that not lo be the ease; 
the positive and enacting part of the articles is, that there shall be a firm and 
inviolable peace beween the two countries; the other part is descriptive only 
of the pacilic intention of the parties, and of their agreement to bury in oblivion 
all the causes of the war. It does not stand in the same substantive way as the 
former part of ilic article, and must be considered as mere explanatory descrip¬ 
tion. The nature of a treaty of peace is well explained by V4.ittel ( book iv. c. 2 ). 
who lays it down that “a treaty of peace can be no more than an agreement. 
Were the rules (he .says) of an c.xact and precise justice to be ob.served in it, 
each punctually receiving all that belongs to him, a peace w'oiild become im¬ 
possible." He goes on to say. that, *'as in the most just cause we arc never to 
lose sight of the restoration of peace but are constantly to tend towards this 
salutary view, no other way is left than to agree on ail the claims and grievances 
on both sides, and to extinguish all dilfcrenccs by the most eciuitablc convention 
which the juncture will admit of." It is, Iherefore, an agreement to waive all 
discussion concerning the respective rights of the parlies, and to bury in 
oblivion all the original causes of the w'ar. It is an explanation of the nature of 
that peace and good understanding which is to take place between the iwo 
countries, whenever that event shall be happily accomplished. It would be a 
stretch beyond the limits to w hich a fair inlcrprclation of the.se words could be 
carried, to say they were intended to convey any other meaning. I am of opinion, 
therefore, that the ratification is the point from which the treaty must lake 
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effect. *'Di\s rc moment'* must, be referred to the inoiiicnt at which tlie treaty 
received its valid existence by mutual ratification. It is perfectly clear that it 
was so considered on the part of Sweden. The Ihitish otlicer who was sent to 
the Swedish coast was still received with the same caution as in the lime of 
war, and w'as blindfolded before he was permitted to enter C'arlsham. Hanoe 
remained in British possession, and the (mly communication between that island 
and the main land of Sweden w'as by flails of truce. I'hough it was reasonable to 
expect that Sweden would return to the relations of amity with this country, yet 
it is c|uite clear tha.t she had not at that time confirnied the treaty, and, therefore, 
could not be entitled to the benefit of a neutral eharaeier. 

But, in order to give validity to the present claim, another proposition must 
necessarily be maintained: It must be shown that the place of capture was 
within the Swedish territories; and I am of opinion dial it was not. Hanoe had 
been taken possession of by a liritish force, and that possession had uoi been 
disturbed. . . . 1 he fact that the roadstead was occupied by a British force is 
avowed [)y the Americans themselves, whi> say. that they came there to ol)tain 
the protection of the British ships of war. . . . 

1 am of opinion that the claim which has been given fails upon two essential 
points, both in respect of the neutrality of Sweden, and of the neLiLrality of 
the place of capture, and consequently that these ships and cargoes are liable 
to condemnation. 


Fnt tor's Noir; IVhen Do Irenties Come lnti> Force? By modern practice 
treaties commonly contain provisions slating witen they shall come into force, 
i. c., when they become legally binding. See Hack worth, V, 200 ff. Many inier- 
national agreements prtn'ide that they shall come into force at the lime of signa¬ 
ture, which, in tliis case, perfects the eoniraclual relativ)nship. Sec I'. O. Wilcox, 
The Riiiificathyn of hiternatiimal Conventions, 232, Thus the Agreement lor 
Mutual Defense Assistance between the United Stales and Iran elTeetcd by 
exchange of notes signed in Washington, May 23, 1950, provided in part 
(T.LAS.2{)1\): 

[United Stales Note, Mas 23, 1950] ... I propose that, if the.se understandings 
meet with the appro\al of the Government of Iran, this note and your note con- 
curriruj: therein will be eonsideretl as confirming these understandings. ciToctive on 
the dale of your note and thereafter until one year after the dale of receipt by 
cither CJovernment of a notiticaiion in writing of the intention of the other Ciovcrn- 
ment tt) terminate these under^landings. 

1 Iranian NiUe, Ma\ 23. 1950| . . . J have the honor to concur in the proposals 
made in your note and inform you that the understandings set forth therein 
meet with the approval of the Ciovernment of Iran. I'hat note and the present note, 
accordingly, are considered as confirming these understandings, elfectivc on this 
date and thereafter until one year after the date of receipt by either Government 
of a notification in writing of the intention of the other Government to terminate 
these understandings. 

Even in those treaties requiring ratification, provisions as to their coming 
into force vary widely. See Hudson, International Legislation, 1, liii-lv; .lones. 
Full Tow ers and Ratification, 114 IT; Harvard Research, loc. cit., 7S7 II. The 
following examples will serve to illustrate the variety of slate practice. 
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Arrangement for an Interim Commission Concluded by 
the Governments Represented at the International 
Health Conference 

Signed at New York, July 22, 1946; Entered into 
Force, July 22, 1946 

IJ.N. Doc. 1:/T55, Final Acts of the hurnuitional Health Conference, 39; 

TJ.AS., 1561 

Far. 12, This Arrangement shall come into force for all signatories on this day's 
date. 

[Ed.: Althoii*:!! the Aizreement contains no provisions relative to ratification, 
representatives of 14 of the 51 governments signed ad rtferendarn or subject to 
ratification.! 


Treaty of Friendship, Commerce and Navigation 
between the United States of America and 
the Republic of China 

Signed at Nanking, November 4, 1946; 

In I'ORCE, November 30, 1948 

T.I.A.S., 1871 

Art. XXX. 2. This Treaty shall enter into force on the day of the exchange of 
ratifications. ... 


Convention on Double Ta.xarion between the United 
States of America and the French Republic 

Signed at Pari.s, July 25, 1939; Ratifications exchanged at 
Parts, December 30, 1944; EFFrcTivi; January 1, 1945 

T.S., 988 

Art. 27 . . . rhi.s Convention shall become clTeclive on the first day of January fol¬ 
lowing the exchange of the instruments of ratification. 

Convention on Nature Protection and Wild Life 
Preservation in the Western Hemisphere 

OpENILD for SIGNATIJRF BY THE AMERICAN GOVERNMENTS AT 
THE Pan American Union at Washing ion, Oc iober 12, 1940 

r.s., 98 J 

Art. A/ ... 3. fhe present Convention shall come into force three months 
after the deposit of not less than five ratifications with the Pan American Union. 

4. Any ratification received after the date ol the entry into force of the Con- 
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vcntion, shall take clTcct three months after the date of its deposit with the Pan 
American Union, 

Conrenfion on Double Taxation between the United 
States of America and Canada 

SiGNi-i) AT Ottawa, Junf 8, 1944; Ratifications fxciiangfd 
AT WASiiiNGroN. Ffbrgary 6, 1945; iln lc tivf June 14, 1941 

IS.. 9H^ 

Art. XJV. riiis Convention shall be ratified and . . . shall be deemed to have 
come into effect on the fourteenth day of June, 1941. . . . 

International Sanitary Convention for Aerial Navii^ation 
Modifying the International Sanitary Convention 
for Aerial Navigation of April 12, 1933 

OlM NFD FOR signature AT WASHINGTON, DECEMBER 15, 1944 

rS., 992 

Art. XVIIl. Ihe present Convention shall come into force as soon as it has been 
signed or acceded to on behalf of ten or more governments. 

[ho.: Altliough the Convention contains no provisions relative to ratification, it 
was signed for the United Stales “Subject to ratification," and with similar reserva¬ 
tions by the representatives of six other governments. Ratification was advised by 
the United Slates Senate on May 21, 1945, The President ratified the Conven¬ 
tion on Mav 29, 1945, and the ralifieation was deposited the same day. The Presi¬ 
dent's proclamation recites that, whereas the Convention was signed on or before 
Januarv 15, 1945, by the representatives of eleven governments without reserva¬ 
tion as to ratification, the Convention came into force, pursuant to Article XVlll, 
on January 15, 1945, for those countries; and that it became cll'ective as to the 
United Stales on May 29, 1945.] 

Treaty of Peace between the Allied and Associated 
Powers and Gcnnany 

Signed at Vfrsaieefs, June 28, 1919 
Ufi FCTivE January 10, 1920 

US. For. Ret.: Pans Peace Conference, 1919, Vol. Xlll 


[Final Clauses.) Thf Present Treaty, of which the French and English texts 
are both authentic, shall be ratified. 

T*hc deposit of ratifications shall be made at Paris as soon as possible. 

Pow'crs of which the seat of the Government is outside Europe will be entitled 
merely to inform the Government of the French Republic through their diplomatic 
representative at Paris that their ratification has been given; in that case they must 
transmit the instrument of ratification as soon as possible, 

A first proces-verbal of the deposit of ratifications will be drawn up as soon as 



864 


INTI: R NATIONAL AG R LEM ENTS 


the Treaty has been ratified by Germany on the one hand, and by three of the 
Principal Allied and Associated Powers on the other hand. 

Eom the date of this tirst proces-verbal the 'I'reaiy will come into force between 
the Hitzh ( ontraclirui; Parties who have ratified it. For the determination of all 
periods ol time piovided for in the present Treaty this date will be the date of the 
comine into torce of the ‘Treatv. 

In all other respects the rreal\' will enter into force for each Pow'cr at the date 
of the deposit of its ratification. 

The Fiench (iosernment v\ill transmit to all the sipnalory Powers a certified 
copy of the proces-vei baii\ of the deposit of ratifications . . . 

[Fi\: For a copv of the first prints~verhal i>f the deposit of ratifications, 
which concludes: ‘'Done at F^iris. January 10, 1920, at 4:1.S p.m.,” see 1935 
/y.F.150. .See also Francis Deak, '‘Computation of Time in International 1 aw,” 
20 AJ.l.L. ( 1926), 502- 515.] 

Treaty oj Peace between the Allied and Assmiated 
Powers and Italy 

Dam I.) AT Paris, F'lbruarv 10 , 1947 : 

Enm rll) fNU) Forc'F Sfpifmbfr 15. 1947 


TJ,AS,, 1648 

Art. 90. The present Treaty, of which the French. English and Russian texts are 
authentic, shall be ratified bv the Allied and Associated Powers. It shall also be 
ratifieti bv Italv. It shall come into force immcdiaielv upon the deposit of ratifica¬ 
tions by the I ’nion of S(w ict .Socialist Republics, bv the Dnitcii Kingtiom of Cireat 
Britain and Northern Ireland, bv the United .Slates of .America, and bv France. 
'I’he instiLiments of ratification shall, in the shortest time possible, he deposited with 
the Government of the French Republic. 

With respect to each Allied or .Asst)cialed Power whose instrument of ratification 
is thereafter dejx)sitcd, the Treaty shall come into force upon the date of de¬ 
posit. . . 

(Fo.: Cf. An. 23 of the Ireatv of Peace with Japan, signed at San Francisco. 
Sept. 8, 1951. F4.S. l ar l astcrn .Series 49.) 


Constitution oj the World Health Organization 

Orr.\FD FOR Sjgnaturi: at Nf.w York, Jui.y 22, 1946; 
EnifrI'D into Forct: April 7, 1948 

U.N. Doc, F. T5.'>, Pinal Acts (A thr liUcnuitional Health Conjeremc, p. 28; 

T./.A.S., 1808 

Art. 79 fa). .States may become parlies to this Constitution by 
(i) signature without reservation as to approval: 

(ii ) signature subject to approval followed by acceptance; or 
tiii) acceptance. 

tb) Acceptance shall be cfTected by the deposit of a formal instrument with the 
Secrctarv-General of the United Nations. 

Art. HO. Fhis ('onstitution shall come into force when twenty-six Members of 
the United Nations have become parties to it in accordance with the provisions of 
Article 79. 
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[Ed.; Of the 51 Slates represented at the International Health Corifeiencc 
by delegates, the representatives of only two signed without reservation as to ap¬ 
proval. On “acceptance" see Liang in 44 A.JJ.L. i 342 if.) 

Geneva Convention Relative to the Treatment of 
Prisoners of War of Ani»ust /2, 1949 

Department of Slate CJencral Foreign Policy Series 34, p. 136 

Art, 133, The present Convention is established in English and in French. Both 
texts are ccjually authentic. . . . 

Art. 137. I'hc present Convention shall he ratified as .soon as possible and the 
ratifications shall be deposited at Berne. . . . 

4/7. 13K. 'Ehc present Convcntioji shrdi come into force six months after not 
less than tv\o insiruments ol ratification have been tlept^siletl. 

Thereafter, it shall come into force tor each High Conliiicfing Parly six months 
after the deposit of the instrument of ratification. 

Art. LP), f rom the date (4 its coming into force, it shall he ('pen to anv Power 
in \vh(»se itame the present C (invention has not been signed, to accede, to this C'on- 
vention. 

.An, 140. Accessions shall he ru'lified in writing to tlie .Swiss Federal Council, 
and shall udvc effect six nionihs after the date on which llicy are received. . . . 

Where it treaty ccmlains no provisions stipulating when it .sliall come into 
force, (he Harvard Rcsctirch states the applicable principles of international 

I .1' II. 

Art. 10. L’fdess otherwise provided in the treaty itself, 

(a) A treatV which is not subject to ratilicalion shall come into force upon signa¬ 
ture. 

(b) A treaty which contains provision for exchange or deposit of ratitkaiions 
shall come inh' torcc upon such exchange or deposit of rat iticai ions by all the 
signatories. 

(c) A treaty which is subject to ratification but which contains no provision for 
exchange or deposit of ratifications, shall come into force when it is rat hied by all 
the signatories and when each signatory has notified its ratification to all other 
signalLU'ics. . . . 

See C 7 )ninieni, loc. cit,, 787-799. Ratification of a treaty—the “ad hv which 
the provision.s of the treaty are formally confirmed and approved by a State" 
(/(/., 739)—should be distinguished from the exchange or dcjiosit of ratifica¬ 
tions since it is often only the formal exchange or deposit of ratifications by the 
signatories which perfects the contradual relationship. See Hyde, 11, 1429, 
1444, 1451. 

Operative Date. Retroactivity. “The date of an instrument's coming into 
force is not necessarily the date when its substantive provision.s become appli¬ 
cable; the latter will depend upon the terms of the obligation assumed." Eludson, 
International Legislation, I, liv. Sec also Harvard Research, loc. cit., 7S7; Mc¬ 
Nair, op. (it., 146 11. For example, although the Convention concerning the 
TYcatment of Prisoners of War which was opened for signature at Geneva on 
July 27, 1929, entered into force on June 19, 1931, it became “operative"’ only 
with the outbreak of hostilities beUveeii opposing parties. For text, see 118 
L.N.'J .S., 343; Hudson, International Legislation, V, 20. 

The rule of American doctrine and jurisprudence slated in Moore, Digest, 
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V, 244, that “a treaty is binding on the contracting parties, unless otherwise 
provided, from the date of its signature, the exchange of ratifications having, 
in such case, a retroactive cfTect, confirming the treaty from that date'’ finds little 
support elsewhere. After an elaborate investigation, the Harvard Research 
concludes “that, apart from express stipulation in treaties themselves providing 
for it, the rule that treaties which come into force subsetjvicntly to the date of 
signature operate retroactively as to the date of signature, has no support today 
among writers on international law outside the United States, that it is not sup¬ 
ported by the decisiems of national courts in any country except the United 
States, and that llicre is little or nt> authority for it in the decisions of international 
tribunals.” Loc, (v7., 799, SI 1. Sec Judge Moore's later opinion in the Mavvoru- 
niatis C asi'. above, p. 853. See also J. Merv\n Jones, '*4 he Retroactive Effect 
of the Ratification of Treaties,” 29 AJ.LL. (*1935), 51-65; Jones, Full Powers 
a fid Ratification, 92 tf. 

Article VI11 of the Nine Power Treaty concerning China signed at the Wash¬ 
ington ('onfcrencc on February 6, 1922, imposed certain oblicaticnis on the 
United States in the lollowing terms: “Powers not signatory to the present 
Treaty, which have Governments recognized by the Signatory Powers and 
which have treaty relations with China, shall be invited to adhere to the present 
Treaty. To this end the Government of the United Stales will make the neces¬ 
sary comnuinicalions to nonsignatory Powers and will inform the Contracling 
Powers of the replies received. . . .” The United States Government did nevt 
regard itself as legally bound to perform lhc.se obligations until the coming into 
force of the Freaiy, which was ellecled by the deposit of ratifications at Wash¬ 
ington on August 5, 1925. On October 1,"' 1925, the United Slates Government 
invited certain nonsignatory States, including Bolivia, to adhere to the Nine 
Power Treaty. The Chinese Government objected to the invitation to Bolivia 
on the ground that treaty relations between China and liolivia did not become 
effective until the ratifications of the Treaty of Friendship between China and 
Bolivia had been exchanged on fX'cembcr 17, 1924, and that consecjucnilv 
treaty relations did not exist between them at the time of the signing of the 
Nine Power Treaty. In a Memorandum delivered to the Chinese Minister in 
Washington, March J, 1926, the Department of Slate replied to the Chinese ar¬ 
gument as follows: "'The statement contained in the Chinese Government's 
memorandum that Bolivia s treaty relations with C'hina did not commence until 
December 17, 1924, the date when the ratifications of the 4'rcaty of Friendship 
between China and Bolivia were exchanged, may be accepted as a correct inter¬ 
pretation of the clfcct of the deposit of ratifications. The weight of authority on 
the question is that when a treaty expressly provides that it is to be eifective on 
ratification, it has no validity or binding force prior to the date of ratification and 
that ratification is not retroactive. The .same rule of interpretation applies to the 
Nine Power Treaty . . . [which] provides that it is to take clfcct'on the date 
of the deposit of ail the ratifications' . . U.5’. FV^/-./?r/., 7926,1, 1020-1021. 

See also Hull to the British Ambassador, October 6, 1939, above, p. 844* Hack- 
worth, V, 207. 

The retrospective application of a treaty, or of certain of its provisions, should 
not be confused with the doctrine of retroactivity. Article 147 of the Treaty of 
Versailles reads; “Germany declares that she recognises the Protectorate pro¬ 
claimed over Egypt by Great Britain on December 18, 1914, and that she re¬ 
nounces the regime of the Capitulations in Egypt. This renunciation shall take 
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effect as from August 4, 1914.'’ The assumption of this obligation by Germany 
on January 10, 1920, the day on which the Treaty of Versailles became legally 
binding on her, cannot mean that she had been under a legal obligation to re¬ 
nounce capitulations for four years prior to the drafting of the treaty which 
first set lorth the obligation. See also The Mavroninuilis {]urisdiction) Case. 
rX JJ., Ser. A, No, 2 (.1924). 34. 

ObU^alion Prior to Coming Into Force. A more dilfieuit question is whether 
the signature of a treaty which requires ratification imposes legal obligations 
on a signatory State prior to the coming into force of the treaty through the 
exchange of ratifications. I’reaties sometimes provide that the signatories shall 
take no action between signature and ratilication which might contravene the 
stipulations signed or defeat the purp<ises of the treaty. 4’hus Article 38 of the 
General Act of Berlin of February 26, 18cS3, after providing that it shall come 
into force for each Slate from the dale c4' that Stale's ratification, stipulates: 
“In the meantime, the SignaK^ry Powers of this (icneral Act obligate themselves 
not to adopt any measure which would be contrary to the stipulations of the 
said Act." 76 IPt^U'.S.P., 20. Similarly. Article 19 of the Treaty on the Ifimila* 
lion of Naval Armaments, signed at Washington, Febrnai) (e 1922, provides, 
in part: “The United States, the British Umpire and Japan agree that the status 
quo at the time of the signing of the present Treaty, with regard to fc>rtineations 
and naval bases, shall be maintained in their respective terrii(.)ries and ptisses- 
sions specified hereunder , . U.S. For. RcL, J922, 1. 252. 

Do such provi.4ons impose legal obligations on the signatories prior to the 
exchange of ratifications? Hyde, 11, 1451, writes: “Any arrangement, whether 
expressed or implied, ilial a treaty is to take effect for any purposes prior to 
the completion of the contractual relationship between the signatory parlies, is 
obviously subject to the condition that the relationship be perfected." How¬ 
ever, the question at i.ssuc is whether the contractual relationship is perfected 
only when the treaty as a whole comes into force. If the Washington Treaty on 
Naval Armaments had never come into force it would be dillicult to sustain the 
thesis that Article 19 nevertheless established a contractual relationship legally 
binding upon signature. It seems more accurate to conclude that when, after 
the deposit of ratifications, the I’rcaty came into force, Article 19 established 
the Icual responsibility of the parties to maintain, or, if necessary, to recreate 
the status quo as of the time t>f signature, the obligation referring retrospectively 
to an antecedent situation. It is not inconceivable, how'ever, that certain pro¬ 
visions of a treaty may be intended by the signatory parties to come into force 
upon signature, although the ircaty as a whole is intended to conic into force 
only upon the exchange of ratiticaiions. Whether treaty provisions such as those 
stipulating ratifiealion, the method by which ratifications shall be exchanged, 
what Slates may accede, and what signatory shall notify the others, establish a 
contractual relationship wJiich is perfected merely by signature is debatable. 
See Joseph Nisot, "La Force ObUiiatoirc dcs Traites Si^ncs, Non Fhicore RatF 
firs/' 57 J.D.L ( 1930), 878-883; Hyde, II, 1445 ff., 1454. The Harvard Re¬ 
search straddles the theoretical question but suggests a working rule as follows: 
"Art. 9. Unless otherwise provided in the treaty itself, a Stale on behalf of which 
a treaty has been signed is under no duly to perform the obligations stipuialcd, 
prior to the coming into force of the treaty with respect to that State; under 
some circumstances, however, good faith may require that pending the coming 
into force of the treaty the State shall, for a reasonable lime after signature, re- 
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frain from taking action which w-ould render performance by any parly of the 
obligations stipiiialcd impossil'>le or more difficult. Loc. cit., 778~7S7. See 
further. Rousseau, I, 48.^-505. 

B. The Lc<^al Effect of Treaties 

F’J)rr()R\s Noi ! ; The La^al Effect of Treaties. “International treaties are the 
means bv which States undertake obligations towards each other and other 
internali(*naj persons in their capacitv as subjects of international law. . , . 
Once Stales ha\e eiuered into treaty obligations, the presumption is that they 
have created aiiu^ngsl themselves a lex contractus of a permanent character. 
It follows that, failing special provisions to the contrary, the change and termina¬ 
tion of an international Ireatv depends on the consent of the contracting parties, 
and, if unilateral, amounts to a breach of the treatv.” Schwarzenberger, I (2d 
cd.), ISS. 197. 

The United Nations Charter refers in its Preamble to “the obligations arisinii 

L ^ ^ 

from treaties and other sources of international law''; and the Statute of the 
International C'ourt (4' .lusiicc slates in Article 38 (1) that “the C'ourt, whose 
function is to decide in accordance with internatii>nal law such disputes as are 
submitted to it, shall appl\: (a ) international conventions, whether genera! 
or particular, establishing rules expressly recognized by the coittesting 
states . . 

The Permanent Court of International Justice, in the Netherlands Winkers 
Delemte Case, declared that a Ireatv eneat!einent '‘is not a mere moral obliea- 
tion" but constitutes a legally binding obligation on the parties. Scr, 

B, No. 1, p. 19 ( 1922). In Ihe Factory at Chorz/nv (Jurisdiction) Ca.se, the 
same Court stated: "It is a principle of international law that the breach of an 
engagement involves an obligation to make reparation in an adequate form. 
Reparation therelbre is the indispensable complement of a failure to apply a 
convention and there is no necessilv for this to be stated in the convention 
itself." rX dJ., Ser. A, No. 9, p. 21 '(1927). 

The legal duty to perform treaty obligations has been established in innumer¬ 
able international acts, declarations and decisions, of which the following ex¬ 
amples are cited. 

On January 17, 1871, the plenipotentiaries of North Germany, Austria- 
Hungary, Great Britain. Italy, Russia, and Turkey declared "that it is an essen¬ 
tial principle of the Law of Nations that no Power can liberate itself from the 
engagements of a Treaty, nor modify the stipulations thereof, unless wnth the 
consent of the Contracting Powers by means of an amicable arrangement.'' 
Hcrtslel, The Map of Europe by 'Treaty ( 1875), 111, 1904. See below, p. 910. 

In the United States (Mefz^^er (laitn) v. Haiti, the Arbitrator, Wm. R. Day, 
declared: "The law which they [the ollicials of Haiti] were attempting to en¬ 
force was a law' of the Republic of Haiti in violation of the treaty lietw'cen the 
two nations. It need hardly be slated that the obligatitms of a treaty arc as 
binding upon nations as arc private contracts upon individuals. This principle 
has been too often cited by publicists and enforced by international decisions 
to need amplification here.” Aw'ard of September 27, 1900, IJ.S, For, ReL, 
1901, 276. 

In the North Atlantic Coast Fisheries Arbitration the tribunal declared: 

. . Every State has to execute the obligations incurred by treaty bona fide, 
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iind is urged thereto by the ordinary sanctions of International Law in regard 
to observance of Treaty obligations. Such sanctions arc, for instance: appeal 
to public opinion, publication of correspondence, censure bv Parlianiejitary 
vole, demand for arbitration with the odium attendant i^n a refusal to arbitrate, 
rupture of relations, reprisal. &c." Protocol XLI, Award of the Tribunal, Per¬ 
manent Court of Arbitnition ( 1910), S. Doc. 870, 61st Cc^ng., .3rd Sess., J. 82. 

Article 10 of the I*an American (’onvention on I'reaties adopted at Havana, 
February 20, 1928, stipulates; “No stale can relieve itself of the obligations 
of a treaty or modify its stipulations except by the agreement, secured through 
peaceful means, of the other contractini! parties.’' Hudson, !nicnutiional iA'yJs- 
lation, 1\'. 238 1. 

()n April 17, 1935, the League of Nations Council adopted the following 
resolution with reference to Hitler’s repiidiatitm of disarmament provisions 
of the Treaty of Versailles: 

'I he C ouncil, 

C. onsiLlonng, 

( 1 ,) 't hat the scrupulous respect o\' all treaty obligations is a fundamental prin¬ 
ciple ol inteinati^nial life and an essential cimditicm oi the maintenance of peace; 

(2) 1 hat it is an e^^entia! principle of the Live ot nations tlait no Power can 
liberate itself from the cngagemenis of a treaty nor modify the stijnilatjons tliereot 
unless with the caitseni oi the oilier ctniiracling parties; . . . 

1. Declares that Ciermanv has tailed in llic duty which lies upon all the Mem¬ 
bers the inlernatiorial eommunitv to respect the underiakings which they have 
contracted, and condemns any unilateral repudiation of international ohliga- 
tioiis . . . 

l.caguc of Naliiins, ()..!. ( 1935 ), 55 I. 

For further examples, .see Fontes Jiuis Geminnu Ser. B. vScc. I, Tc’^m. 1, 
Pars I. Diyrst of the Dinloniafic Corrcspi^ndcmc <9 the European Stales, 
{ 1856-1871 ). 742-750:/(/.. Tom. 2, Pars 2 ( 1871-1878 ). 199-210; McNair, 
oj). cit., 35 1 "359 

The legal obligation of treaties is sometimes said to rest on the principle of 
intcrnali(mal law. paeta sunt servanda. Whether it is regarded as a principle 
of international law' or a jirc-juridical postulate is immaterial, writes Lauler- 
pacht: “the rule paeta snnt servanda confronts States as an objective principle 
independent of their will.” I he Fnneiion of Law in the International Com- 
rnanity (1933), 419. For theoretical analysis of the obligatory character of 
treaties, see Rousseau, I. 355 IT. and works there cited. See Harvard Research, 
lor. eit,, 977- 992; .losef I.. Kurtz. “The Meaning and the Range of the Norm 
Paeta Snnt Servanda," 39 AJJ.l.. ( 1945), l8()-~]97; ,lohn P. Humphrey, “On 
the Foundations ^)f International Law,” id., 231-243; .lohn B. Whilton, “The 
Sanctity of Treaties {f\ieia snnt servanda)Internalional Coneiliation, No. 
313 (Oct. 1935), 395-430: John B. Whitton, La Reyle 'd\uta Snnt Ser¬ 
vanda," 49 Hamic Recneil (1934), 151-276; Payson S. Wiki, “Treaty Sanc¬ 
tions.” 26 A.J.LL. (1932), 488-501. 

Of the Permanent Court of Internalional Justice, Judge Manley O. Hudson 
writes: “Though it has not referred to the maxim pacta snnt servanda, the Court 
has repeatedly declared that international engagements have binding force for 
the parlies. The assumption runs throughout its jurisprudence that States will 
in good faith observe and carry out the obligations which they have undertaken. 
Hence little hospitality has been shown to reasons advanced by parties for the 
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non-pcrformance of iheir obligations/’ (He cites Publications of the Court, 
Scries B, No. 10, p. 20; A/B, No. 40, p. 167; B, No. 15, pp. 26-27; B, No. 
17, p. 32; A/B, No. 44, p. 24: A, No. K p. 36; A. No. 20/21, pp. 40, 120; 
A B, No. 53, p. 92: A B. No. 63, p. 113: A/B, No. 7S, pp. 164, 177-17S.) 
M. O. iiucNon. PX'JJ., 636 -637. C/. Advisory Opinion of March 30, 1950, 
of the International C/nirt of .fuslice on huerpretmion of Peace I reaiies with 
Pulparia, ilmipary and Rumania, in which the Court was of the (opinion that 
those Slates v\ere IcL'iilly obliealed to carry out certain treaty provisions rciat* 
ing to tile sellleineni of disputes. PC.J. Reports, 19^0, 65, 77. 

Idiforcemeni and Performance of Treaties, The legal nature of the rights 
and obligations created bv treaty is not dependent upon the e.\istence of any 
international authority wiili power to enforce treaty stipulations. It is a popular 
error to overestimate the part which force plays in the observance of law, and 
to assume, because treaties are sometimes violated, that what is needed is a high- 
pressure system of enforcement. The “inlluences suiricieni in the overwhelming 
majority of cases to insure a scrupulous observance of treaties,” comments the 
Harvard Research, include “fiational seif-interest, a sense of duty, respect for 
prontises solemnly nuide, the desire to avoid the obkKjuv whicii is atiaclied to 
the breaking of contracts, and the force of habit ... If in parlicuiar cases 
these forces prove inelfective. the fear of reprisal is likely to deter a Slate from 
violating its treaties. In practice, whenever a Slate defaults in the perfornuince 
of its treaty obligations it is promptly taken to task by the other party and if 
the default is persisted in without proof that it w:ts justified, reparation will be 
demanded for any injuries w hich the innocent partv may sustain in conset)uence 
of the default.” Harvard Research, loc, cit., 990. See also Payson S. Wiitl. Sanc¬ 
tions and Treaty I’lrMncenient (1934): pTcderick S. Dunn, ‘‘'I'he Common 
Problem,” in Bernard BrtKiic (7 aL, The Absolute Weapon: Atotnic Toner and 
World Order (1946 ). 

The contemptuous disregard for treaty obligations exhibited bv the Soviet 
Union after the second World War has subjected that State to severe castiga¬ 
tions which few Stales would be w illing, by a similar course of conduct, to incur. 
See the record in “Soviet N'iolations of Treaty Obligations: Document Sub¬ 
mitted by the Department of Slate to the Senate C’ommittcc on E'orcien Rela¬ 
tions,” DS. Bull., XVII], No. 466 (June 6, 1948), 73S-744 aiuf “Soviet 
Violations of Treaties and .Agreements,” id,, XXIII, No. 574 (July 3. 1950), 
8-12. 1’hc problem of the outlaw Slate remains to be solved by the organized 
conmiunity of law-abiding Stales. However, it is well to keep in mind that a 
flagrant disregard of treaty obligations is in a very literal scn.se an exception 
to the common pattern of State behavior, and to remember with Sir Frederick 
Pollock that “knv docs not cease to exist merely because it is broken, or even 
because, for a time, it mav be broken on a large scale” (cited by Hyde, 11, 
1370 n.). 

'Treaties and Third States. “Art. 18 (a), A treaty may not impose obligations 
upon a Stale which is not a party thereto.” Harvard Research, loc, cit., with 
Comment, 918-924. The principles that a State is not legally bound by the 
terms of a irealy which it has not accepted and that the rights of a State cannot 
be impaired by the provisions of a treaty to which it is not a party arc sustained 
by doctrine, jurisprudence, and the practice of States. Harvard Research, loc, 
cit,; Hyde, li, 1466; McNair, op. di., 309-332; Hackworih, V, pp. 215 fT. In 
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the Free Zones Case the Permanent Gcnirt of Internationa! Justice heid that 
“Article 435 of the 1 reaty of Versailles is not bindinji upon Swii/erland. who is 
not a Party to that Treaty, except to the extent to which that country accepted 
it.” P.CJ.J., Ser. A/'B, No. 46, p. 141 (1932). While the provisions of certain 
collective treaties intended to establish a general settlement—such as ilu'sc of 

the Concert ol fhii\>pe-.may achieve general observance, “this results from the 

general acceptance and acquicscnce in their terms bv all States, not Irom the 
treaties themselves.” Harvard Research, Inr. cii., 923: Hyde, II, 1466. 

Art. 2, par. 6, of the United Nations Charter provides: “Tiie Organi/ation 
shall ensure that slates which arc not Members of the United Nations act in 
accordance with tliese Principles so far as may be necessiirs for the maintenance 
of international peace and security.” This prc»vision does not create legal obli¬ 
gations for Slates not parties to tlie Lhiitcd Nations C'harter, but indicates an 
intention on the part of the United Nalions to eniorcc cerl:tin principles upon 
Stales not legally bound thereby. See Philip C. Jessup, “M(>derni/aiion of the 
l.aw of International Contractual Agreements,” 41 AJ.I.L. ( 1947), 37S, 38S. 
See also comment on Article 17 of the Ixague of Nations Covenant, icL, 387; 
Harvard Research, lor. 921; Hans Kelsen, Le^^'ul I eriiniqnc in Interna- 
iional Law: A 1 extual Critique of the Lea^que Covenant, Geneva Studies. Vol. 
X, No. 6 ( 1939), 135-144; Kelsen, The Law of the United Nalions ( 1950). 
106 IT. 

"Art. IS (h). If a treaty contains a .stipulation which is e.xpre.ssly for the 
benefit of a Slate which is not a party or a signatory to the treat), such State 
is entitled to claim the benefit of that stipulation so long as llie stipulation re¬ 
mains in force between the parties to the treaty.” Harvard Research, loc. cit., 
with Cannment, pp. 924-937. Sec McNair, hoc. cit.; Hackworlh, V, 21S-222. 
In the Free Zonu’s Case the Permanent Court of International Jusiiee observed: 
“It cannot be lightly presumed that stipulations favourable to a third Stale have 
been adopted with the object of creating an actual right in its favour, 'fhere 

is, however, nothing t(^ prevent tlic will of sovereign States from having this 
object and this ellect. The question the existence of a right aetjuired under 
an instrument drawn between other States is therefore one to be decided in 
each particular case: it must be ascertained whether llie States which have 
stipulated in favour of a third Slate meant to create for that State an actual right 
which the latter has accepted as such.” T.C.LJ., Ser. A B. No. 46 (1932), 
pp, 147_|4S. Judges Allamira and Hurst, in dissenting, made “every reserva¬ 
tion in regard to a theory .seeking to lay down, as a principle, that rights accorded 
to third Parties by international conventions, to which the favoured State is 
not a Partv, cannot be amended or abolished, even by the Slates w hich accorded 
them, without the consent of the third State.” Id., IS5. 

“In connection with the Hay-Paunccfoic treaty between the LJnitcd Stales 
and Great Britain, signed November 18, 1901, providing that the Panama Canal 
‘shall be free and open to the vessels of commerce and of war of all nalions 
observing these Rules, on terms of entire equality, so that there shall be no 
discrimination against any such nation, or its citizens or subjects, in respect 
of the conditions or charges of tralLic, or otherwise,* Secretary Hughes wrote 
that ‘other nations . . . not being parties to the treaty have no rights under 

it. ’ ” Hackworlh, V, 221-222, quodng Hughes to Harding, Get. 13, 1921. 

Sec also the numerous cases digested in Laulcrpachrs Annual Digest and 
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Reports of Public International Law' Cases under the rubric “Effect of Treaties 
on Third Parlies"; Rousseau, I, 452—484; Jessup, Modern Law of Nations, 
132 ff. 


C. Treaties atid Municipal Law 


Missouri v. Ilollancl 

Uniti d SiArrs. Si pkimi Coi ki. P^ 2 () 

u.s. 416 


[Argument of counsel oiiiiued.j 

Holmls. J. This is a bill in equilx brouLihl bv the Sialc of Missouri lo prevent 
a game warden of the United States from attempting to enforce the Migratory 
Bird 1 rcatv Act of July 3, 19 IS. c. 128. 40 Slat. 755. and the reguialions made 
by the Secretary of Agricuiture in pursuance of the same. 4he gr(.)und of the 
bill is that the statute is an unconstitutional interference with the riglits reserved 
to the Slates h\ the Tenth Amendment, and that the acts of the defendant done 
and threatened under that authority invade the sovereiLm ri‘:ht of the Stale 
and contravene its will manifested in statutes. The St;ite also alleges a pecuniary 
interest, as owner of the wild birds within its borders and otherwise, admitted 
by the Government to be sulheient, but it is enough that the bill is a reasonable 
and a proper means to assert tlie alleged quasi sovereign rights of a Stale. Kansas 
V, Colorado, 185 U.S. 125. 142, 22 S. Cl. 552; (..ie<jtij:ia v. Tennessee Ci^pper 
Co., 206 U.S. 230, 237, 27 S. Ct. 618; Marshall Dental Manujaettirins^ Co. 
V. Iowa, 226 U.S. 460, 462, 33 S. Ct. 168. A motion to dismiss was sustained 
by the District Court on the ground that the Act of Congress is constitutional. 
258 F. 479. Acc. United Stiues\. 'Lhonip.son ( D.C.) 258 I'. 257; II'nited States 
V. Rockefeller (D.C.) 260 F. 346. The Stale appeals. 

On December 8, 1916, a treaty between the United Slates and Great Britain 
was proclaimed b} the President. It recited that many species of birds in their 
annual migrations traversed many parts of the United States and of Canada, that 
they were of great value as a source of food and in destroying insects injurious 
to vegetation, but were in danger of extermination through lack of adequate 
protection. It therefore provided for specified clo.sed seasons and protection in 
other forms, and agreed that the two powers wt)uld lake or propose lo their 
lawmaking bodies the necessary measures for carrying the treaty out. 39 Stat. 
1702. The above mentioned act of July 3, 1918, entitled an act lo give effect 
to the convention, prohibited the killing, capturing or selling any of the migra¬ 
tory birds included in the terms of the treaty except as permitted by regulations 
compatible with tho.se terms, lo be made by the Secretary of Agriculture. Regu¬ 
lations were proclaimed on July 31, and October 25, 1918. 40 Stat. 1812, 1863. 
It is unnecessary lo go into any details, becau.se, as w'c have said, the question 
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raised is the general erne whether the treaty and statute arc voitl as an interfer¬ 
ence with the rights reserved to the Stales. 

To answer this question it is not enough to refer to the Icnth Amendment, 
reserving the i^owers not delegated lo the United States, because by Article 2, 
Section 2, the power to make treaties is delegated expressly, and by Article 6 
treaties made under the authority of the United States, along with tlie Consti¬ 
tution aiid laws of the United Slates ina.de in pursuance thereof, arc declared 
the supreme law of the land. If the treaty is valid there can be no dispute about 
the validity of the slalulc under Article I, Section S, as a necessarv and proper 
means to execute the powers of the (iovernment. 1 he language of the (.’onstitu- 
lion as to tlie supremacy of treaties being general, the question before us is nar¬ 
rowed to an inquiry into the groimd upon which the present supposed exception 
is placed. 

It is said that a treaty cannot be valid if it infringes the C'onsiitulion, that 
there are limits, therefore, lo the treaty-making power, and that one such limit 
is that what an aet ol Congress could not do unaided, in derogation of tlie 
powers reserved {o the Stales, a trealv cannot do. An earlier aet of Congress 
that attempted bv itself and not in pursuance o\ a treatv to regulate the killing 
of migralorv birds within the Slates had been held bad in the District Court. 
United States v. Shauver, 2 J4 F. 154; Utiited Stales v. MeCullaKh, 22] I*’. 2SS. 
‘7 hose decisions were supported by arguments that migratory birds were owned 
by the Slates in ilieir sovereign capacity for the bcnclii of their people, and 
that under eases like Geer v. Cfnuiectieut, 161 U.S. 16 S. (4. 600, this 

control was one that Congress had no power to displace. The same argumcnl 
is sui’jposed lo apply now w ilh cijual force. 

Whether the two c;ises ciied were decided rightly or not they cannot be ac¬ 
cepted as a test of the treaty power. Acts of C'ongress are the supreme law of 
the kind only when made in pursuance of the C'onslituiion, while treaties are 
declared lo be so when made under the authority of the United Slates. It is 
open to question whether the aulhtirilv of the United Slates means more than 
the formal acts prescribed lo make the convention. W’e do not mean to imply 
that there are no qualilicalions lo the treaty-making power; but they must be 
ascertained in a dillerem way. It is obvious that there may be matters of the 
sharpest exigency for the national well being that an act of Congress could not 
deal with but that a treaty followed by such an aet could, and it is not lightly 
to be assumed that, in matters requiring national action, "‘a power which must 
belong lo and siMiiewhere reside in every civilized government'' is not to be 
found. Andrews v. Andrews, ISS U.S. 14, 33, 23 S. Ct. 237. What was said 
in that ease w ilh regard to the powers of the Stales applies with equal force lo 
the powers of the nation in cases where the States individually are incompetent 
to act. We are not yet di.scussing the particular case before us but only are 
considering the validity of llic lest proposed. With regard to that we may add 
that when w'c are dealing willi words that also are a constituent act, like the 
Constitution of the United States, we must realize that they have called into 
life a being the development of which could not have been foreseen ct>mpletely 
by the most gifted of its begetters. It was enough for them to realize or lo hope 
that they had created an organism; it has taken a century and has cost their 
successors much sweat and blood to prove that they created a nation. The case 
before us must be considered in the light of our whole experience and not merely 
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in lhai of what was said a hundred years ago. The treaty in question docs not 
contravene any proliibitory words to be found in the Constitution. The only 
question is whether it is forbidden by some invisible radiation from the gen¬ 
eral tcrnis of the Tenth Anicndmcnt. We must consider what this country has 
becoinc in deciding what that amendment has reserved. 

The Slate as v\e h;.i\e intimated founds its claim of exclusive authority upon 
an assertion of title to migratt'ry birds, an assertion that is embodied in statute. 
No doubt it is true that as between a State and its inhabitants the Slate may 
regulate the killing and sale of such birds, but it d(K‘s not follow that its authority 
is exclusive of paramount powers. To put the claim of the Slate upon title is 
to lean upon a slender reed. Wild birds are not in the pc^ssession of anyone; and 
possession is the beginning of ownership. The whole foundation of the Stale's 
rights is the presence within their jurisdiction of birds that yesterday had not 
arrived, tomorrow may be in another State and in a week a thousand miles away. 
If wc are to be accurate v\e cannot put the case of the Slate upon higher ground 
than lliat the treaty deals with creatures that for the moment are within the 
slate borders, that it must be carried out bv oHieers of the United Slates within 

j 

the same territory, and that but for the treaty the Slate would be free to regulate 
this subject itself. 

As most of the laws of the United States arc carried out within the Stales and 
as many of them deal with matters which in the silence of such laws the State 
might regulate, such general grounds are not enough to support Mi.s,souri's claim. 
V:\\\d treaties of course “are as binding within the territorial limits of the Stales 
as they arc elseu here throughout the dominion of the United Stales." Baldwin 
V. Franks, 120 U.S. 678, 683, 7 S. Ct. 6fi6, 657. No doubt the great body of 
private relations usually fall within the control of tlie Slate, but a treaty may 
override its power. We do not have to invoke the later developments of consti¬ 
tutional law for this proposition; it was recognized as early as Hupkirk v. B(di 
3 Uraneh 454. with regard to statutes of limitation, and even earlier, as to 
confiscation, in Ware \ . I/ylt(ni, 3 Dali. 190. It was assumed by Chief Justice 
Marshall with regard to the escheat of land to the State in Chirac v. Chirac, 2 
Wheat. 259, 275; Haacnsicin v. L\nhani, KK) U.S. 483; DcGcojroy v. Riii.ys, 
133 U.S. 258, 10 S. Ct. 295; Bfydic v. Hinckley, 180 U.S. 333, 340, 21 S. Ct. 
390. So as to a limited jurisdiction of foreign consuls within a Stale. Wildcnhus 
Case, 120 U.S. 1, 7 S. Ct. 385. Sec Ross McIntyre, 140 U.S. 453, 1 1 S. Ct. 
897. F'urthcr illustration seems unnecessary, and it only remains to consider the 
application of established rules to the present case. 

Here a national interest of very nearly the first magnitude is involved. It 
can be protected only by national action in concert with that of another power. 
The subicct-matter is only transitorily within the Stale and has no permanent 
habitat therein. But for the treaty and the statute there soon might be no birds 
for any powers to deal with. We sec nothing in the Constitution that compels 
the (.jovernment to sit by while a food supply is cut off and the protectors of 
our forests and our crops are destroyed. It is not suflicient to rely upon the 
States. 1 he reliance is vain, and were it otherwise, the question is whether the 
United Stales is forbidden to act. Wc are of opinion that the treaty and statute 
must be upheld. Carey v. South Dakota, 250 U.S. 118, 39 S. Ct. 403, 

Decree allirmed. 

Van Devanter and Pitney, JJ,, dissent. 



If^EAIIEiS AND MUNIC IPAL LAW 


K75 




Allorncy-General for Canada v. Atlorncy-Ccneral for 
Ontario (Matter of W’eekly IU*st Act) 

British Emriri:, Judktai Commu im or Tm: 

Privy Colnctl, 1937 

[IV.U'l A.C. 326; [1937] ! D.L.R. 673 

Appeal (No. 100 of I93(i). hv special leave, from a ludL’ar.cnl (.)f the Supreme 
(\)iirt of Canada ( June 17, 193()). fl936| Can. S,(\R. 4()l. aiiswcrin<a ques¬ 
tions ivlerictl tc) llie Court be, Order of the (iovenu.M'-Cieneial in Council, dated 
No\emhcr 5. 1935. 'I he qucsiions relcrred asked w helher the Weekly Rest in 
Industrial linderlakintts Act, 1935, the Minimum Waiics Act. 1935, and the 
Limitation of I lours of W'oi k Act. 1935 . . . were e// ev (^f the Parliament 
of Canada. . . 

I Arguments of counsel and parts of the opinion are omitted. 1 

Lord A i kin. , . . 1 he sialute.s in question in the present case were passed, 
as their tides recite, in acemdance with conventions adopted by the Interna¬ 
tional [.aiboiir ()ieanizalitm of the League of Nations in accordance with the 
Labour Part of the Treat} of Versailles of June 2S, 1919. it was admitted at 
the bar that each statute allects property and civil rights within each Province; 
and that it was for (he Dominion to eslabiish that nevertheless the statute was 
validly enacted under th.e legislative pi.>wcrs given to the Dominion Parliament 
by the British North America Act, lSo7. It was argued for the Denninion that 
the legislaticui could be juslilied either ( 1 ) under s. 132 of the British North 
America Act as being legislation “necessary or proper for performing the obli¬ 
gations of C'anada, or of any Prcwince tiiere(4’, as part of the Brili.sh Empire, 
towards foreign countries, arising under treaties between tlie Empire and such 
foreign countries,” or (2) under tlie general powers, sometimes called the 
residuary powers, given by s. 91 to the l^ominion Parliament “to make laws 
for the peace, order a.nd good gowrmnent of Canada, in relation to all matters 
not et>ming within the classes of subjects by” this Ael “assigned exclusively to 
the Ecgislaliires of the Provinces.” 

The Pnn inccs contended; 

As to (I)-(a) 'I iial the (obligations, if any, of Canada under the labour 
conventions did not arise under a treaty or treaties made between the Empire 
and loreign countries: and that therefore s. 132 did not apply, (b) That the 

• lFr>.: The tpicstion a^kcll v\ith rcfcTcncc to c.ich sUUute was: “Is the statute which, 
hy its preamhle, recites the aJoplion ol the draft convention by the Cieneral C'on- 
fcrencc of tlie Labour Uryani/alion and the ratification of that comention b> ( anatia, 
constiiulionally elTectivc. without the assent of the |Canadian] Provinces, to alter 
the law of tlio.se provinces by brinein^ that law into conformity with tlie siipuhiiions 
of the convention so raiitied: the matter of tliese stipulations being, c.v hy/u)iJiesi, 
normally ... a .subject-matter of legislation within the c.xcliisivc competence of the 
respective provincial legislatures under .Section 92 of the B.N.A. [British North America! 
Actr Per Duff, CJ., (1936) 3 D.l .K. at 674.] 
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Canadian Government had no executive authority to make any such treaty as 
was alleged, (c) I'hal the obligations said to have been incurred, and the legis¬ 
lative powers sought to be exercised, b\ the OiMninion were not incurred and 
exercised in accordance with the terms oI‘ the 'I'reaty of Versailles. 

As to (2), that if the Dominion had to relv only upon tlie powers given by 
s. 91. the legislation was invalid, for it related to matters which came within 
the classes of subjects exclusively assigned |under s. 92] to the Legislatures of 
the Provinces—nLimelv. propertN and civil rights in llie Province. 

1 1 he Court then recites that Canada was an original member of the Inter¬ 
national 1 abor Organi/alion: examiiies the procedure stipulated in Article 405 
tT the I reaU of Versailles for bringing international labor cc>nventions into 
force; and refers to three inlernatiimal labor conventions adopted by the Inter¬ 
national Lcibor Conferences and ratilied by the Dominion of Canada.| 

In each case in February and March. 1S>35, there liad been passed resolu¬ 
tions of the Senate and House o\ C'ommons a{ Canadii approving them. I he rati- 
hcation was approved b\ lutler of the (unernor-Cleneral in Ctuincil, was re¬ 
corded in an instrument of ratilicatitm executed b\ the Secretarv of State Un* 
External .Affairs for Canada. .Mr. Ifennelt. and was dul\ conmninicaied to llie 
Secretary-rieneral of the League of Nations. The statutes, which in substance 
give elfect to the draft Cimventions. were passed bv the Parliament C'anada 
and received the Royal .Assent . . . 

Their I wardships . . . are now in a position to discuss the contentions of 
the parlies which were summarized earlier in this judgment. It will be essential 
to keep in mind the distinction between t I .) the formation, aiui (2) the per¬ 
formance, of the obligaiit'ns constituted In a treaty, using that word as c(>m" 
prising anv agreement between two or more sovereign States. Within the British 
Empire there is a well-established rule that the making of a treaty is an execiitive 
act, while the performance of its obligations, if lhe\ entail alteralitm of the 
existing domestic law, requires legislative action. Unlike some other eountries, 
the stipulations of a trcalv duly ratified do not within the E.mpire. bv virtue of 
the treaty alone, have the force of law. If the national exeeutive. the government 
of the dav, decide to incur the obligations of a treat) which involve alteration 
of law, thev have to run the risk of obtaining llic assent of Parliamenl to the 
necessary statute or statutes. 7o make Ihem.selves as .secure as possible, they 
will often in such cases before linal laliticalion seek to obtain from Parliament 
an expression (7' approval, But it has never been suggested, and it is not the 
law, that such an expression of approval operates as law, or that in law it pre¬ 
cludes the assenting Parliament or any laibsequenl Parliament from refusing 
to give its sanction to any legislative j'^roposals that may subsequently be brought 
before it. Parliament, no doubt, as the Chief .Justice points out, has a constitu¬ 
tional control over the executive; but it cannot be disputed that the creation of 
the obligations undertaken in treaties and the assent to their form and quality 
are the function of the executive alone. Once they are created, while they bind 
the Slate as against the other contracting parties. Parliament may refuse to 
perform them and so leave the State in default. In a unitary State whose Legisla¬ 
ture p(Xssesses unlimited powers, the problem is simple. Parliament wall either 
fulfil or not treaty obligations imposed upon the Stale by its executive. I'he 
nature of the obligations does not affect the complete authority of the legis¬ 
lature to make them law' if it so chooses. But in a Slate where the Legislature 
does not possess absolute authority, in a federal State where legislative authority 
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is limited by a ctMislitiilional document, or is divided up between dilTerent Legis¬ 
latures in accordance with the clashes of subject-matter submitted for legislation, 
the problem is complex. 'I he obligations imposed by treaty mav have to be 
performed, if at all. by several !_egislatures; and the executive have the task of 
obtaiFiing the legislative assent not of the one Parliament to whom they may 
be responsible, but possibly o\‘ several Parliaments to whom they stand in no 
direct relation. I'he cjuestion is not bow is the obligation formed, that is the 
function of the executive; but how is the obligation to be performed, and that 
depends upon the authority of the competent Legislature or Legislatures. 

Reverting again to tlie original analysis of the contentions of the parties, it 
will be seen that the Provincial contention 1 (b) relates onh to the formation 
of the treaty obligation while 1 (c) has reference to the alleged limitation of 
both exeeutive and legislative action by the express terms of the lreat\. If, how- 
ver, llie Dc»minion Parliament was never vested with legislative authority to 
perform the oln’igalion, these ejuestions do iu>t arise. And as their Lordships 
have come l<^ the eonelusion that the reference can be decided upem the tjuestion 
of legislative e(>mpelenee aUmc, in accordance with their usual practice in con¬ 
stitutional matters ihev refrain frtun expressing an\ opinion upon the t|ue>lions 
raised h\ the c(MnLnlions 1(h) and (e », which in that event become immaterial. 
C'ounsel did not suggest any doubt as to the international status which C’anada 
had now attained. in\olving her competence li> enter into international treaties 
as an imernationai juristic perst.ui. . . . 

rriie ('t)url then examined the applicability i>f s. 132 of the British North 
America Act and held that it otTered no valid basis for the Dominion legislation 
in c|uestion since the obligations arising under the international labor conven¬ 
tions *’are not ohiigalions of C'anada as part of the British I.mpire, but of 
Canada, by virtue of her new status as an international person, and do not arise 
under a treaty between the British Lmpire and foreign countries,'' citing In re 
Rcinihuinn and C'(fnlrol of Radio ('(ntiniunieaiion in i'anuila, | 19321 A.C. 304.) 

If, therefore, s. 132 is out of the way, the validilv of the legislation can only 
depend upon ss. 91 and 92. Now it had to be admitted that normalh this legisla¬ 
tion came within the classes i>f subjects by s. 92 assigned exeliisivelv to the 
Legislatures of the Provinces, namely—property and civil rights in the Province. 
'This was in laet expressly decided in respect ol these same comenlions by the 
Supreme C'ouri in I92.S. How, then, can the lcgislalir>n be within the Ici^islaiivc 
powers given by s. 91 to the Dominion Parliament? It is not w'ithin the enu¬ 
merated classes of subjects in s. 91; anti it appears to be expressly excluded 
from the general powers given by the first words of the section. It appears 
highly probable that none of the members of the Supreme Court would have 
departed from their decision in 1925 had it not been for the opinitm of the Chief 
.lustiec that the judgments of the .ludieial C?ommitiee in the Aeronainics Case, 
|1932j A.C. 54, and the Radio C ase, |19321 A.C. 304, constrained them to 
hold that jurisdiction to legislate for the purpose tif perftirming the tibligation 
of a treaty resides exclusively in the Parliament of Canada. . . . Lheir l.ord- 
ships are satistied that neither ease alTords a warrant for holding that legislation 
to perform a Canadian treaty is exclusively within the Dominion legislative 
power. 

For the purposes of ss. 91 and 92, i. e., the distribution of legislative powers 

”[ri>.: In rr Jurisdiction incr Hours of l.uhonr, ^ D.I R 1114 

119251 ( an. S.C.R. 505.1 
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between the Dominion and the Provinces, there is no such thing as treaty legisla¬ 
tion as such. The distribution is based on classes of subjects; and as a treaty deals 
with a particular class of subjects so will the legislative power of perform¬ 
ing it be ascertained. No one can doubt that this distribution is one of the 
most essential conditions, probablv the most essential condition, in the intcr- 
pixnincial compact to which the British North America Act gives clTecl. . . . 

It follows from what has been said that no further legislative competence is 
obtained by the Dominion from its accession to international status, and the 
consequent increase in the scope of its executive functions. It is true, as pointed 
out in the judgment of the Chief Justice, that as the executive is now clothed 
with the power of making treaties so the Parliament of Canada, to which the 
executive is responsible, has imposed upon it respimsibilitics in connection with 
such treaties, for if it was to disapprove of them they wc>uld either not be made 
or the Ministers wtuild meet their constitutional fate. But this is true of all 
executive functions in their relation Parliament. There is no cxistirig constitu¬ 
tional ground for stretching the competence of the Dominion Parliament so 
that it becomes enlarged to keep pace with enlarged funetit)ns of the Dominion 
cxcculive. If the new functions alfcet the classes of subjects enumerated in s. 92, 
legiskilion to support the new functitms is in the competenee of the Provincial 
LcgiNlatures only. If they do not. the compL-lcncc ('>( the Dominion I.cgislalure 
is declared by s. 9 1 and existed ah ori^^inc. In other words, the Dominion eaniKn, 
merely by making promises to foreign countries, clothe itself with legislative 
authority inconsistent with the constitution which gave it birth. . . . 

It must not be thought that the result of this decision is that (’anada is in¬ 
competent to legislate in the performance of treaty obligations. Irt totality of 
legislative powers. Dominion and Provincial together, she is fully equipped. 
But the legislative powers remain distributed, and if in the exercise of her new 
functions derived from her new international status Canada incurs obligations 
they must, so far as legislation be concerned, when they deal with Pr(.'\ incial 
classes of subjects, be dealt with by the totality of powers, in other words by 
cooperation between the Dominion and the Provinces. While the ship of state 
now sails on larger ventures and into foreign waters she still retains the water¬ 
tight compartments which arc an essential part of her original structure. . . . 
Their Lordships arc of opinion that the answer to the three questions should 
be that the Act in each case is ultra vires of the Parliament of Canada, and they 
will humbly advise His Majesty accordingly.'* 

•'[En.: For a symposium on this case by W. F. M. KenncLly, V. C’. .MacDonalJ, .A. H. 
Keith, N. A. M. MacKen/ie, W. I. .tennines, C. \V. .Icnks. F. C‘. ( ronkite, K. .Scott, and 
J. D. Holmes, sec 1.^ Canadian B.R. ( 19.17 », 391 507. F(>r amended text t)f the C onstitu¬ 
tion of the Intelnaticniai J.,ahor Oreani/ation consequent to this decision, .sec Article 19 
(7) of the ( onstitulion of 1946. U.N. Yt-arhituk, 1946 47, 675. | 
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Jurisdiction of the Courts of Danzig 
Pr.RMANl.N r CoUR I ()I< Inti RNATIONAI JUSTK I., 1928 
r.C.lJ., Series fL No. 

444444444444 


[By riu CoiiR'i.l . . . I ho Court has to consider, in the first place, the exact 
scope of’ the cjiicstion subniitted Ic^ it for an advisory opinie>n. The Rcsc>Iulion 
of the Council of tlie League of Nations, adopted on September 22nd. 1927, 
stales the cjucstion in the following terms: 

Is the C.'ourt of opinion that the High Commissit>ncr*s Decision of Apiil Sili, 
1927, given as n result of the rotpiesls made by the Danzig Cio\cfnmcnf on .lanu- 

arv 12ih, 1927—in so far as his Decision does not comply with those requests.-is 

legall} well loiinded/ 

It may be recalled that the requests made by the Danzig (iovernnient, re¬ 
ferred to in tile above-mentioned tjueslion, are in the following terms (according 
to the text of the High CoinmissioncCs Decision annexed to the Council's Reso¬ 
lution ): 

(a) that railway employees who had passed from the service of the Free C'itv into 
Polish service, were enlilled to bring actions in respect of peeuniarv claims, even 
if these claims were b;ised on the D*in/ig-I\dish Agreement of October 22nd, 1921 
I Agreement concerning oftk'ials, hcanucnahkonimcn) or on the declaration made 
under Article I of this Agreement, which was accepted by the Polish Railways .-Vd- 
ministration; 

(b) that Dan/ig C'ourls were entitled to hear the actions referred to in (a); 

(c) that, consequently, the Polish Railways Administration was bound to accept 
the jurisdiction of Danzig Ccuirls in vlisputes such as those mentioned in (a), and 
to enforce the judgments given by those Courts. 

I’hc operative portion of the High Commissioner's Decision of April Sih. 
1927, is as follows: 

Pecuniary claims of any kind, based on one of the provisions which constitute 
the contract of service for Dan/ig employees of the Polish Railways who have 
passed into the service of the I’olish Administration under the Dan/.ig-Polish Agree¬ 
ment of October 22nd, 1921, and in particular claims in connection with salaries, 
pensions, half-pay, and other grants under the contract, may form the subject of 
an action in the Dan/ig Courts (except for the reservation mentioned on pages 
5 6); the clauses of the Agreement itself, and the deelaialion referred to in Article 
1 of the Agreement, are not to he regarded as provisions which constitute the con¬ 
tract of service of the above-mentioned employees, and therefore thev cannot give 
ground for a personal action to he brought in the courts; 

under these circumstances, I do not think that the question set out in (c) 
arises. . . . 

[That part of the Decision commencing "the clauses of the Agreement it¬ 
self,") hereafter called “the second part." docs not comply with Danzig's re- 
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tjucsls. It is, therefore, on this p:irt that the Court is asked to give its opinion 
as to whether it is iegallv well founded or not. . . . 

The Court ^^ill first deal with the question relating to actions brought for 
the reco\erv of pecuniarv claims based upon the Agreement of October 22nd, 
1921 i nciiniit^ncihkomnicn ). and will then pass to the tjuestion of the declara¬ 
tions. 

The contentions of ilie two Parlies, resulting from their discussion before 
the ("ourt, ma\ be brielT simimari/ed as follows: 

Poland contends; ( 1 ) that the being an international 

agreement, creates rigliis and t'bligaiions between the contracting Parties only: 
(2) that the Hciinitcuahknnittwit, as such, and failing its incorporation into 
Polish iKitional legislation, c:innol create ilirect rights or ('>bligalic>ns for the 
individuals concerned: and (3) that if, in any respect. Poland has not carried 
out her internativinal obligations arising under the Hi'UfuU'nuhkonnucn. she 
is responsible onlv to the Free C'ifv ol Danzig. In other words. Poland ccmlends 
that the legal relaiitms betuecn the P(dish Rail\sa\s .*\dminislralii.>n and the 
former Danzig oihcials, whv) have become F'olish ('•ilicials. are ginerned solely 
by P(dish national lau, which should be in conformitv with the Hcai}i!cu<ihki>ni- 
men. 

On the other hand, Danzig conte^d.^ that the fUimncfiahkif/nffieri. thiuigh 
an international agreement in form, was intended by the contracting F^irties 
to constitute part of the ‘'series of provisions which establish the legal rela¬ 
tionship between the Railways Adminislralioti and its empKwees" (“contract 
of service") and that it is the substance rather than the form of tlie instrument 
that determines its juridical character. 

rhe point in dispute amounts therefore to this: Does the Bctumcnahkom- 
men, as it stands, form part of the scries of provisions governing the legal 
relationship between the Polish Railways Administration and the Dan/ig otli- 
cials wlio have passed into its service (contract of service )? The answer tc') this 
question depends upon the intention of the contracting Parties. It mav be readily 
admitted that, according to a well established principle of international law', 
the Beafnfrnahknmmcn, being an international agreement, cannot, as such, 
create direct rights and obligations for private individuals. But it cannot be 
disputed that the very object of an international agreement, according to the 
intention ol the contracting Parties, may be the adoption by the F^arties of some 
definite rules creating individual rights and obligations and enforceable by the 
national courts. That there is such an intention in the |)resent ease can be 
establishetl by reference to the terms of the Bccuntcnuhkoninicn. I'he fact that 
the various provisions were put in the form v>f an Ahknmmcn is corroborative, 
but not conclusive evidence as to the character and legal effects of the instru¬ 
ment. 'The inienlion t)f the Parlies, which is to be ascertained from the contents 
of the Agreement, taking into consideration the manner in which the Agreement 
has been applied, is decisive. 1 his principle of interpretation should be applied 
by the (2ourt in the present case. 

The wording and general tenor of the Bcumtcnahktnnfncn slunv that its pro¬ 
visions arc directly applicable as betw'ccn the ollieiais and the Administration. 
This is particiihirly the case in regard to Article.s 6, lilt, (a) and (b), 7, I I and 
12, which are of such a nature as to lead possibly to pecuniary claims. .Accord¬ 
ing to its contents, the object of the Bcamicnahkom/ftcn is to create a special 
legal regime governing the relations between the Polish Railways Adminislra- 
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tion and the Danzig ofVicials, workmen and employees who have passed into 
the permanent service of the Polish Administration, That this special regime, 
according to the intention of the c«.)nlracting Parlies, is to he go\eriied by the 
very provisions of the liconitcnahkoninu n, may he seen lor instance from an 
analysis of Article 4 of the licaniictiahkitmnicn. Tliis article ( No. 2 ) stipulates 
that the Danzig otlicials are subject to the disciplinary laws of Poland. I urthcr 
on. No. gives l^dand the rigiu to frame her disciplinary lav\s dilferently from 
the corresponding provisitms of the lirafnicnahkoDinicn (subject, however, to 
the reservations concerning the composition of the disciplinary chambers and 
the use of tlie (ierman language). Now. if I’oland's contention were justilied, 
sucli laws, once enacted, would be immediately applical)le to the Danzig officials. 
But No. expressly sii|)ulates that in such a case, “these provisions" (i. c. the 
provisions of the licaniic}uihki>nuncn concerning discipline ) “sliall be ameneied 
and brought into harnum\ with the Pidish disciplinary law ' ( so w cnlcn dicse 
in AnU'hmnn^ an das polnischc Disz.if)iniarih'sct7. i:cdndert 
werden). *! he necessily of resorting to this additional ['>rocedure o\' amending 
the Ih anucniddxinnnicn shows ( I ) that the Polish disciplinary law , in so Lir 
as it differs from the provisions of the Iiiannt‘nahk(>n}nn n does run dc‘ planer 
regulate the legal relations between the Polish Railwa\s Administration and the 
I.)anzig oilicials, arul this, in spite of the fact tliat. according to the intention ol 
the Parlies, Poland has the right to pass such laws; and (2 ) that in so far as the 
matteis regulated by its provisimis are concerneti. tiie Bi'amfuiahkoinnien con¬ 
stitutes a legal document governing the relations between the Foolish Railways 
Administration and the Danzig otlicials; hence the necessity, e. g. in the matter 
of discipline, of amending the provisions of the Bcafniciudd^iunnicn in order 
li^ make the powisions of the Foolish law binding on the Danzig oilicials. 

It is true that .Article of the Bca}incnahko}n))n'}i has been invoked by 
lAdand in order to show that the Ahkinnnicn itself makes Polish national 
legislation aj>plicable. I he article reads: 

'‘Sd/niliL he A ni^eh’i’i'n/n'iU’n det ini palnischcn Dirn.sf Hffcrectraencn 
Bcanitcn and Arhciirr rci^clt die polnisehe Staalshahm erwcdtiuve." 

In Poland's opinion, this article is a proof that the intention of the Parties 
was to leave it it) Polainl to make all the regulaiit'iis ct>ncerning the lAanzig 
Railway oilicials including regulations based on the Beanuenahkinnnien, fc)r 
which regulations ^he would be responsible only to the f ree C ity of Danzig. 

In the opinion of the ('ourt, the scope t>f application of .Article is not so 
wide. The meaning of this article, read in the liiihl of the licneral tenor of 
the BeanUenahkanunen, and especially of (jeneral Hakime's Decisit)n t)f 
September 5lh, D)21, becomes apparent. This Decision (No. 12 a) lavs down 
that; 

“Within these limits ji. c. the maintenance of the rights of the Danzig oificials, 
employees and workmen engaged in the railway service and the safeguarding 
of the interests of the local population], the p;issing of the bve-laws for this 
railway system is a matter entirely for the Polish Railway Administration." 

It follows tlial Article S) of the Beanitenahkinnmen should not be construed 
in a manner which would make the applicability ol the provisions of the 
Bcanitcnahkonnnen depend on their incorporation into a Polish Regulation. 

The argument drawn by Poland from Article 9 of the Beanaenabkoinnien 

1 ransliitiuii by the Registry: inalters aftccling oilicials aiul workmen transferred 

to the Polish service shall be dealt with by the Polish Stale Railways .Administration. ” 



SS2 


IN lERNAllONAl. ACiktLMhN IS 


cannot therefore affect the conclusion reached by the Court, namely, that the 
licamtcuiihkommcn constitutes part of the special regulations wliich govern 
the relations between the Polish Railways Administration and the olficials con¬ 
cerned. 

This conclusion is ccuToborated by the following circumstance attending tlie 
actual execution of the Bcanucnahkoninicn, Neither party has disputed the fact 
that the Braniicjuibkonuncn has been actually pul into etfect in accordance wiili 
the intention of the contracting Parties. . . . 

The Court therefore arrives at the conclusion that, in the intention of the 
contracting F’arties, the relations between the Polish Railways Administration 
and tlic Danzig otlicials should be gin'crncd by the BcainUnuibki>n}nicn, the 
provisions of which constitute part of what the High Commissitmer calls the 
‘‘contract of service,’' and iluii, eonseqiicnily, the l.)anzig oHicials have, in ac¬ 
cordance with the first pari c^f the Decision, a right of action against the Polish 
Railways Administration for the recovery of pecuniary claims based on the 
Bcaniicmihkomnu'ti. . . . 

From the foregoing considerations, it follows that judgments given bv the 
Danzig Courts on pecuniary claims based on tlie BecutUciuibkoninicn should, 
in conformity with the first part of the Decision of April Sih, 1927, he recog¬ 
nized and cxecuicd by the Polish Railways Administration. . . . 

For Tnrsii Ri-asons, the Court, unanimously, is opinion that the High 
(Commissioner’s Decision of April Sih, 1927, goen as a result (’>f the requests 
made by the Danzig Cicnernment on Januar\ 12lh, 1927—in so far as his De¬ 
cision docs not comply with thevse requests—is not legally well founded. 

Some Constituiiona! Provisions 


United States, ConstitiitioTi of 17<S9 


Pcaslec, III, 169 

Article VI, Sec. 2. This Constitution, and the Laws of the United Slates which 
shall be made in Pursuance thereof; and all Treaties made, or which shall be 
made, under the .Authority of the United Stales, shall be the supreme Law of the 
Land; and the Judges in every Stale shall be bound thereby, any d hing in the 
Constitution or Laws of any Slate to the Contrary notwithstanding.*' 

[P.D.: For comparabic provisions, see Article 22 of the Arp,entinc Constitulion of 
1949 (Article .11 of the ( onstitiition of 1853), f*caslee, I, 6.5; Article 11.1 of the Me.xican 
Conslitiition of 1917, Pcaslec, II, 459. Article 4 of the Paraguayan C'onsiitution of 1940, 
Peaslcc, II, 745. C'f. Article 189 of the Fcuaclorcan Constitution of 194(i, Pca.slce. 1, 71.1. 
and Article 285 of the Nicara^iuan Constitution of 1948, Peaslcc, II, 669, each of which 
stipulates that (he C onstitution is the siiprcmc law a id that treaties in conflict therewith 
are not valid. See further, David R. Dccncr, “Intcmatic^nal Law' Provisions in Post- 
World War II Constitutions,” 36 Cornell L.Q. (1950- 51 ), 505, 523 fT.j 
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Bunna, Constitution of 1947 

Pcaslcc. 1, 284 

Section 211. The Union Burma renounces war as an instrument of national 
policy, and accepts the generally recognized principles of international law as 
its rule of conduct in its relatiL>ns with foreign Slates. 

Section 212. The Union of Burma aifirms its devotion to the ideal of peace 
and friendly co-ojKTatiem amongst nations founded tm international justice and 
naorality. 

Section 2IJ. ( 1 ) I-very international agreement to which the Union becomes 
a party shall he laid before the l^arliamcnt. 

(2) N\) inlernaliojial agreement requiring or likely to rec|uire legislation in 
order to gi\e cITect thereto shall be ratified except with the approval of the 
Parliament, , , , 

Section 214. No international agreement as such slrall be part of the municipal 
law of the U'nion, save as may be determined by the Parliament. 

CzecllOsIo^ akia, Con.stiUition of 194S 

Pcaslcc, L 618 


Section 74. .. . Political treaties, and economic treaties of a general charac¬ 
ter, as well as such treaties as require an Act io be carried into clfect, shall 
require enactment by the National A.s.scmbly prior to ratification. . . . The 
negotiation of international treaties and agreements which do inM require enact¬ 
ment by the National Assembly and where ratification is not a condition, may 
be delegated by the President to the Government . . . 

France, Con.slitulioii of 1946 

Peaslce, II, 12 


Article 26. Diplomatic treaties duly ratified and published shall have the force 
of law even when they are contrary to internal Trench legislation; they shall 
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require for their npplication no legislative acts other tluin those necessary to 
ensure their ratifieati<ui. 

Article 27, Treaties relative to international organization, peace treaties, 
coniMKTcial treaties, treaties that involve national linances, treaties relative to 
the personal status and propertx riglils of French citizens abroad, those that 
modifv French internal legislation, as well as those that involve the cession, ex¬ 
change, (V addition ol territories, shall not become final until the\ have been 
ratified b\ an act of the iegi'^lature. 

No cession, no exchange, and no addition of territory shall be valid without 
the consent (^f the popiilathms coiteerned. 

Article 2S, Since diplomatic treaties duly ratified and published have au¬ 
thority superior to that of French internal legislation, their provisions siiall not 
be abrogated, modified, or suNpended without previous formal denunciation 
through diplomatic channels. \Vhencver a treaty such as tlu)se mentioned in 
Article 27 is concerned, such denunciation must be approved by the National 
Assembly , except in the ca.se of commercial treaties.’* 


Italy, Constitution of 194S 

IVitslcc, II, 


Article SO. 'Mic chambers authorize bv law ratification of those imernalional 
treaties vvhicli are of a |')olilical nature, which involve arbitrations or judicial 
rcgulati('»ns, or which entail changes in the national lerrit(.)r\, financial burdens, 
or modifications of laws.’ ‘ 


Jhe NetherlaiKis, Practice as to 7’rcalies 

Ext ri<I>T FROM RM' 1 \ of tin Nt nnKI.WDS (ioVIRNMIXT 
OF' 26 J'WOAK^ 19.^0, to l\ ] I KNA I l()\.\L I.AW COMMISSION 

Ol FS I lONN AIK! 

i;.N. Doc. A (:N,-4M9 (ly.sO), .S7 

The l.aw of Treaties is regulated in article 60 of the Constitution (a.s amended 
in 1948) which reads as follows: 

|l iv: ( f. ( harlcs Kf^asscau, “l.r rciiinw m iitcl ih k i)m lusimi dt s traites rn iranee," 
I. a J v<. htinjin' cj Its t*t i/u ift's <lii Pul'lic: I.tinlcs vn I lltmneiir dc (.Icorvc.s Sccllt' 

( !9M)), II, ^65 ^S4.i 

* ( f. .Article 10 t>l the Italian ( onstilulior. ;itH>vc, p. 5X.f 
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The King shall conclude and ralifv all treaties with foreign Powers. 

Unless ihe King shall have reserved to himself b\' law the right to ratify a treaty, 
that treaty shall not be ratified until it shall have received the approval of the Slates 
General. 

Atlherenee to and denunciation of treaties shall be done bv the King st>ie}y by 
virtue of law. 

Other agreements with foreign Powers shall he communicated to the States Gen¬ 
eral as si.)on as possible. 

It :i|?pc:us fnM'u this article that the Netherlands Gonslilulion distinguishes 
between “treaties” (in the narrow sense) and “agreenH.'iUs.” Practically this 
distinction has only a formal character: according to Oulch law a treaty is an 
intcrnatit^nal instrument winch has to he ratified in virtue of a ratifieatic»n clause; 
an international instrument without such a clause is considered an “agree¬ 
ment.“ . . . 

It has long been practice, that the approval of the States General is drawn 
u|) in the form of a law. I'his law, containing the le.xi and eventually the Nether¬ 
lands translalion of Ihe approved treaty, is promulgated in the “Staatshlaei \ an 
het Koninkrijk der Nederlanden.” 1 he King does not ratify the treat) before 
llie coming into foree of the law. When the instruments of ratification have 
been exchanged or deposited and the treaty lias come into foree. the latter is 
primiulgaled by RoNal Decree in the aforementioned “Staaisblad.” 

It may be observed that by law the King can reserve to himself the right to 
ralifv a special category of treaties (e, g. pt>stal conventions). He will also 
reserve to himself bv law ilie right to ralifv a treaty, in ease the Netherlands 
legislation has to be adapted to the provisions of that treat). Raiiticaiion. then, 
follows after the adaptation of the legislation concerned. 

As soon as adlierenee to or denunciation of a treaty has been approved bv 
a law and this law has come into force, the Minister c>f Foreign .Allairs gives 
notice of this adherence or denunciation to the competent aiiilioritics after hav¬ 
ing been authorized thereto bv the King. 

If a treatV provides '‘aceeplance” the ratification or adherence procedure is 
followed, owing to a lack of constitutional provisions with respect to the new 
term “acceptance.” . . . 

[Tom the jurisprudence of the Supreme Goiiri of the Netiierlands (since a 
judgment of lime 25. 1S4I ), it appears that a treaty eoneliided bv the King 
in eonformily with the provisions of the C’onslilutioii, has the force of law- 
in die Kingtiom and, consetjuently. becomes immedialelv binding, nc>i vmlv \or 
the High C’ontracting Parlies, but also—in so far as the treat) so provides.— 
for the citizens. If, however, a treaty has been concluded bv the King contrary 
tt> the provisions of the C'onslitulion, it does not have force of law aiul shall not 
be applied by the judge (judgment November IS. 1401). . . . 


LnrtDR's No'i r.: Treaties (uid Miinieipal l aw. The legal diilv to perform irealv 
obligations in good faith is established by international law, but international 
law does not stipulate in detail the manner in vvhieli this obligation is to be 
met. “1 he foreign sovereign between whom and the United .Stales a treaty has 
been made has a right to expect and rcc|iiirc its stipulations to be kept with 
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scrupulous good faiih; bul through whal internal arrangements this shall be 
done is exclusivciv fc^r the considcratiort of (he United States." TaylorMorton 
(U.S., C.C Mass.. 1855). 2 Curtis 454. 23 Ued. Cas. 784. Cj, above under 
InrrrnaiiofUii I,aw a/ul Miniidpa! l aw, pp. 63 IT. 

Stiidv uf the practice of Stales re\eals two principal methods einpUned b\ 
them for sjciiring the performance of treatv obligations; ( 1 ) in the constitutions 
of some States it is siipuiated that treaties are the law ol' the land, enlorceable 
by municipa! courts; (2 ) in other Stales ircatv-ehectuating legislation must be 
enacted before the cmirts will enforce irealv proxisions. 

( I ). Treaties the f.aw oj the Land. I he stipulation of the United Slates 
Constitution that treaties are to be applied as Umited States law has been lol- 
lowed in a Iona scries of juiiicia! decisi(.>ns. The Supreme Court has stated: “A 
treaty , . . b\ the express words of the Ci>nsiitutic»n. is the supreme law of 
the land, binding alike National and state courts, a.nd is capable enforcement, 
and must be enforetd In them in the litigation of private rights." Maiiaano v, 
ITdO.R.RX'o., 213 U.S. etuS, 272 ( ld()0). See further citations in llackworth, 
V, 174 tr.; Moore. Diyest, V, 221 ll.: H\de, II. 145S tf. However, as early as 
1829 the L'.S. Suprc.*ue Court eommeneed distinguishing between “self- 
c.xccuting" treaties and those which required ancilian legislation in cuder to 
have clleet as 1. nited Slates law. in Foster v. \ciht)tu 2 Pet. 253, 314 (1 829), 
Chief Justice John .Marshall observed: “.-X treaty is in its nature a eonlract 
between two tuitions, not a legislative act. It docs iu>t generally elTecl, of itself, 
the object Xo be accomplished, esj>ecialiv so iar as its operation is infra- 
territorial; but is carried into execution In the stnereign power of the respective 
parties to the instrument. In die United Stales a diiierenl principle is established. 
Our Conslilutit.)n declares a treaty to be the law of the land, ll is. consequently, 
to be regarded in Courts of Justice as cquivalemt to an act of tlie legislature, 
whenever it (Operates of itself without the aid of any legislative provision. But 
when the terms of the stipulation import a contract, when either of die parties 
engages to perform a particular act, the treat} addresses itself to the political, 
not the judicial department; and the legislature tnusl execute the eonlract before 
it can become a rule for the Court." See Henry Rcill, "4 he laiforccment of 
Multipartite .Administrative Treaties in the United Slates." 34 A J.l.T. ( 1940). 
66U 679. See also Hackworlh, V, 177 IT.: Hyde, Jl, 1455 IT. Ah.hottgh in some 
States treaties must be promulgated, proclaimed, or published before they can 
be applied as municipal law, this is apparently luu true in the United Stales. See 
Henrv Reill, “The Proclaiming of Treaties in the United States," 30 AJ.l.i.. 
( 1936), 63-79 and 44 AJ.LL, ( 1950), 572-576; Hackworth, V, 84 IT. 

See F^uth D. Masters, /ntcrnatiinial Law in National Courts: A Sttuly of 
the Fnjorc rnicfif <.>/ ]nternadifnal Law in Cicrman, Swiss, French and Belgian 
Courts (1932 j; J. Kosters, *'Le CaraetcTe Juridique dcs Traites relatifs au.\ 
Droit Iwpati.x des Sujeis/' 9 Bulletin de Unstitut hiter/nrdiaire hiternational 
( 1923 ), 1—3 I; Achille Meslre, Cr.s 7 ruitrset le Droit htienuy 38 1 lague Recueil 
(1931), 237-306; Iloris Mirkine-Guetzevilch, Dmit lnlernati(nial el Droit 
Constitutionnel, id., 31 1-465; Rousseau, I, 389-429; Donald \i. CTaudy, “The 
Treaty Powwm and Himuin Rights," 36 Cornell F.{L (1951), 699-739. 

(2), Specific Reception. In another group of States, die cnactmmu of treaty- 
clTectuating legislation is required before treaty provisions which alTcct private 
rights can be applied by the courts. With reference to Cheat Britain, McNair 
w rites: 



TRLAIII S AND MUNICIPAl l.AW S«7 

M;niv treaties have nothing to tio with the law' of the land and never come into 
question in any court of law, for instance, treaties of guarantee, such as the treaties 
for the neutraii/ation of Helgiutn or the Locarno I reaty o( Mutual Ciuaranteo. But 
in the Ihnied Kijigdoin, wlu never a treaty (inher than treaties relating to helligercnt 
aetion). or anything d»)ne in ptirsiianec of it, is likely to ei)me into questioi^ in a 
crniit of law or require kw its enforcement the assistance of a court ol law, the 
questiorv'i at once will arise whether the provisions of the treaty accord with the 
existin'.' law of the land and whether anv aetion proposed to he taken hv the Crown 
to execute the treaty is aiilliori/ed by the existing law of the land. If llie answer to 
either ol these questitins is in the negative, the Crown must induce Parliament to 
legislate so as to make the necessary eliange in the law or to equqi the C rown with 
the iiceessarv power to exeeiiic the Ireaiv If Parliament declines to do so, the C rown 
will ni>t ratify tlie irearv; if hy imprudence the Crosvn lias alrcaJv ratified the 
tieaiy, tlie l.hhied Kingdom is IhiliuJ by it (for the Crown is interiLitivinall'v omni- 
eiviijxMent in the matter treaties) and t!ie C'rown must do its best \o eMrieale the 
eountrv from an embariassiny situation. Lven the fact that tlic ireatv iias been 
ratified and is internationallv binding upon tlie luiited Kingdom, dt'cs not enable 
a Biiti^h coiu't t(> give efleet to il municipaily if it should eoniiiei wiih tlie law of 
tf'iO land. Ncverilieless, a dutv to make reparation lor anv' resulting brea-cli i»f an 
iniernalitaial tibhgation wc.iukl arise. ... It is necessary to insist that, in the cases 
requiring leeislalive aciitm, iIkU action is required for the munieipai execution and 
application ot llic international engagement, not lor its creation. 

Arnold I). McNair, J he Law oj I rcatics: British BracrliV ami Opinions ( I ^>>3(S), 
7- S, 13. For furllicr details and examples, see id., 13-37. See aiso Aiiorney- 
(ieneral f(>r Canada v. Attonicy-Gcncral for Otnario, above, p. S76, for what 
Lord Atkin referred to as Ifriii.sh liaitpirc practice. In Doi}}inyes Caiiano 
Rodriyncs v. Ministerc Ihihiic, Annual Diycst, l9d<S AO, C'ase No. 1S6, the 
I .gvptian Mixed C ourt of Appeal states that in I.-gypt, Italy, and Belgium (since 
lk37) the British conception prevails. 

d'he available evidence suggests that the practice in both groups of States 
is based upon some theory ot “reception'' or “incorporation'' of treaty provi¬ 
sions into municipal law, although in the one ease the “reception" is general, 
supplemented where necessary by special legislalicm, and, in tiic other case, 
each treaty or eategory of treaties needs implementing legislation bekne the 
courts will enforce it as law. See also above under hncrnatiinial Law and Muni- 
i'ipal Law, pp. 63 if. 

(Juacrc: .May a treaty be in force as munieipai law before it is bitiding as an 
international engagement? 'I'hc Italian Court of Cassation seems to have given 
an affirmative answer to the question in KuJiclj v. Croni, Annual Diyest, 
J927- 2S, ('asc No. 275. Similarly, the German Government slated ih.il the 
Brussels C’onvention concerning the immunities of Slate-owned ships, signed 
April 10, 1926, “has been ratified and is at present in force" in Germany, al- 
tlunigh the treaty as an international engagement had not then come into elTcct. 
See Harvard Research Draft on C<mipricncr of Courts ( 1932), 564. It would 
seem, however, that il was not the treaties as such which were in force in these 
eases, but merely Italian or German laws incorporating the provisions of ihc 
treaties. 

Where a treaty has been terminated as an international engagement, its con" 
tinuance as munieipai law ordinarily raises no question of international law\ 
vSee Fedcrowicz v. Ministry of Finance, in which the Supreme Administrative 
Court of Poland held that a treaty which had ceased to be binding as interna- 
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tionnl hiw rcmainccl in force ns Polish law until the Government duly pronuil- 
LViled iis icriniiitUii)!!. Ajiiiital Di^csi, I93I-A2, Case No. . See also Rcn- 
iiufi V. Rf*iissky-R('iniidf. below, p. 92^^; Lcifrychkiii v. (htsswcilcr, below, 
p. 93 ]; and SJLIL v. L.CH., below, p. 935: Pierre Chailley, l a Saiurc Jutidi- 
ijiic di's I'raifi's 1 fiu rnaiionan.x S('l(>n le Dunt C'orJcnifxnain (1932), 277 IT. 
Suinmari/inL’ American practice, Mr. Mackworth, l-egal Adviser ol the Depart¬ 
ment of Slate, wrote on ,lan. 27. 193b: ‘'In some eases treaties have been 
terminated bv the President, in accordance w ith their terms, pursuant to action 
b) Ccmgress. In otlier cases action was taken by the President pursuant to reso¬ 
lutions of the Senate alone. In still others the initiative was taken by the Presi¬ 
dent, in some cases independentlv. and in others his action was later notified 
to one or both Houses of Gon^ress and approved b\ both Hcnises. No settled 
rule or procedure has been followed. . . . When a foreign gtn ernment receives 
a notice from this Government of the latter's desire to terminate a treaty, it is 
entitled to rely upon such notice without iiujuinng into the constitutional au¬ 
thority of the President to speak for the nation in sticli .matters. Whether under 
the municipal law o\' this countrv the treat\ ma\ be regarded as having been 
terminated is not material so far as reuards its status as a contract between the 
United States and the other contracting parlv." Hackwoith, V, 327-32S; see 
also./(/.. 3! 9-342. 

(\>nflicfs hetween rrcatics and Mitnicifhil Law. The enforcement ('»f treat\ 
stipulations by national courts creates certain problems. Where the national 
court, itself the creation of national law', is faced with a conllict between treaty 
and natitmal law, which should be applied? The conllict can arise in varirnis 
ways: conllict of treaty with prior statute: conllict of later statute with prior 
treaty; in federal governments, conflict of treaty with local or provincial law: 
conflict between treaty and constitutional provisions. Unhappily for the inter¬ 
national law\er, c\idcnce of national practice is not readii) available for nKiny 
countries. However, the follow ing indications may serve to outline the problems 
and their dilTering solutions. 

In the United Stales, the Supreme Court has said: "‘By the Conslitmitm a 
treaty is placed on the same footing, and made of like obligation, with an act 
of legislation. Both arc declared by that instrument to he the supreme law of 
the land, and no superior ellieaey is given to cither over the other. When the 
two relate to the .same subject, the courts will alw ay s endeavor to construe thorn 
so as to give elTect to both, if that can be done w'ithout violating the language 
of either: but if the two arc inconsistent, the one last in date will control the 
other, provided alwaNs the stipulation of the treaty on the subject is self- 
executing. If the country with which the treaty is made is dissatislied with the 
action of the legislative department, it may present its complaint to the executive 
head of the genernment and take such other measures as it may deem essential 
for the protection of its interests. The courts can alford no redress." Whiincy 
V. Rohenson, 124 U.S. 190, 194 { 18S8). “A treaty will not be deemed to have 
been abrogated or modified by a later statute unless such purpose on the part 
of CcMigress has been dearly expressed." C(tak v. Lhiited States, 2SS U.S. 102, 
above, p. 309. “When a treaty and an act of Congress are wholly inctMisistcnt 
with each other and the two cannot be reconciled, the courts have held that the 
one later in point of time must prevail. While this is necessarily true as a mailer 
of municipal law-, it docs not follow, as has sometimes been said, that a treaty 
is repealed or abrogated by a later inconsistent statute. T he treaty still subsists 
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as an intcrnalional obligation although it may not be enlorccable bv the courts 
or administrative authorities. 'l itis situation does not obtain as regards enact¬ 
ments by Slate legislatures. Treaties supersede Stale statutes and no such statute 
even later in point ol time may be enforced contrary to treaty rights or obliga¬ 
tions.” Hackworth, 185—186. Sec also Memorandum of Secretary of State 
J luglies, Oct. 8, 192L6/., 324-326; Hyde, IL 1463 fl. Lor a criticism of Ameri¬ 
can practice, see Pitman LL Potter. “Relative .Authority of International Law 
and National I.aw in the Lhiited States.” 19 AJ.l.l., { 1925 )., 315 326. 

.A study of the national juris|)rudence of various stales led Kopelmanas to 
conclude (in 1937) with reference to contlicts between treaties and later 
statutes that the superiorit) of the treaty was assured oniv in Sxsiss courts. In 
the etuirts (4 (Veehoslovakia, Rumania, Poland. ^ ugoslavia, Circece. and Bel¬ 
gium a later law prevailed over an earlier contlicling treaty. Italian jurispru¬ 
dence, while not entirely consistent, he believed more akin [o .American than 
t<» Swiss practice. L.azare Kopelmanas, *7)// Confln enfrr Ic '! raiic Inicrncuitfiial 
ct la I iu Interne," U.DJ.LX ., 3rd Ser., XVllI ( 1937), 88-143, 310-3(>L at 
pp. 95 If. lie observes, however, that in the jurisprudence of most countries 
a law contrary to a treaty prevailed only in e.xccpiional cases: “'Lhe fact that a 
law seems incompatible with a treaty is insuflicient to justify the imnicdiaie con¬ 
clusion that tliere has been a vitdalion of an international obligation. It is always 
possible that the e.xecution of the treaty obligations of a Slate will be assured 
by the courts thrcnigh an interpretation ba.sed upon a presumption favorable Ic 
international law.”/7., 122 (trans.). 

St>me treaties expressly provide for their terminatitm where performance 
has been prevented bx' siibseejuent cmillicting laws or judicial decisions. F'or 
example, Article \ I of the Convention signed by Cireai Britain and the United 
States, Jan. 23, 1924. for the prevention of lic|uor smuggling, reads in part as 
follows; “In the event that either of the High ('ontraeting Parties shall be pre¬ 
vented either by judicial decision or legislative action from giving full cITect 
to the provisions of the present 'freaty the said Irealv shall automatically 
lapse . . See U.S. I or, ReL. 1924, I, 160 11.. lor this and similar prtnisions. 
On this provision McNair, op. cii,, 33 comments: “There is little doubt that 
this provision was rccjuired by the United States of America rather than by the 
United Kingdom.” 

Constitiit'onal Inability to Rerjorm. In Attorney-Cietieral <fi C anada 
Attorney-General of ()ntarii>, the c|ue,stion whether Dominion leeisialion imple¬ 
menting the execution of international engagements contracted bv Canada 
was ultra vires was a question of Canadian constitutional law. However, the 
case suggests the important questum of constitutional inability to perform 
validly contracted international obligations. Discussing American practice, 
Cowles suggests that the refusal of the courts to apply a treaty as municipal law 
because, for example, its provisions are in conllict with the due process or just 
compensatie)n provisions of the United States Constitution, is not necessarily an 
immediate breach of the treaty as an international obligation. He observes “that 
international law does not require treaty obligations to be carried out in any 
f>arlicular way"; that “it is understood internationally that a treaty will be car¬ 
ried out in accordance with the constitutions of the parlies”; and that foreign 
stales arc sympathetic with such constitutional problems so long as action is 
taken within a reasonable lime to ellectuale the purposes of the Ireatv by con¬ 
stitutionally appropriate methods. Willard B. Cowles, Treaties and Constitu- 
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tioual Lcnv: Profycriy Ifitcrjcrcnccs oud Due Process of Low (1941), 12—14, 
178. 301. 4'hc anicnJcd 1946 text of the Constitution of the International 
Labor Organization takes note of such constiiiilionai dinicultics in par. 7 of 
Article 19. CL U.N. y'eurbo<}l<, 7946—47. 675. 

In its reply to the League of Nations questionnaire on the international re¬ 
sponsibility Stales, the firitish (iovernnient slated, in part: . . where the 

constitutional arrangeinenilsl prevailing in a State vest tlte responsibility for 
external alTairs in a canumon c^r central C Joverninenl while vesting the responsi- 
bilitj for Ollier niatters in the (jovernnient oi' a subordinate unit, . . . responsi¬ 
bility for the fulliinvent of the obligations prescribed by inlernalicuial law rcslls| 
upon the dovcrninent ct>nduciing the foreiun (^r extertial atTairs of llie Slate. 
It is with that Government ak'ne that foreign States maintain relations. Fhe 
distribution of powers between itself and the other or subordinate units on 
whose behalf it is entitled to speak is a domestic matter with which foreign 
Slates are not concerned. .A (itwernment which is the appointed organ for the 
conduct of the foreign alfairs of other units cannot e\ade respemsibilitv bv 
alleging that constitiilionallv its powers of contri^l over these units are in¬ 
adequate to enable it to enforce compliance with international obligations." 
League of Nations, C’onfercnce for the Codiheatitm i>l International Law , /^u.vc.v 
oj Discnssi(>n, 1929. \'. 3, p. 122. In the l*oiish Sufionols in Danziy Cns-.’. the 
Permanent Court of International Justice said that "‘a Stale cannot adduce as 
against another State its own Constitution with a view to evading obligations 
incumbent upon it under internatiinial kov or treaties in force.” Ser. A, B, No, 
44, p. 24 ( 1932 ). 

'freatics as International Law. Despite the constitutional practice of some 
stales of permitting or requiring their national courts to apply municipal statutes 
when in conllict with treaties, llie rule of international law is clear. The Harvard 
Research Draft on the Imw iff 'Lrcaiics stales the rule as follows. ''An. 2.L Un¬ 
less otherwise provided in the trcaly il.self, a Slate cannot justify its failure to 
perform its obligations under a trcaly because of any pr(>visioiis or omissions 
in its municipal law, or because of any special features of its uovernmental or¬ 
ganization or its constitutional sNstuin." See Comment, loc. cit., 1029-1044. 
Secretary of Slate Charles Evans Hughes wrote in 1923: . . a judicial de¬ 

termination that an act of Congress is to prevail (ner a treaty does not relieve 
the Ciovernmcnt oi the l.Iniied Stales of the obligations established by a treaty. 
The distinction is often ignored bclw'ccn a rule of domestic law' which is es¬ 
tablished by our legislative and judicial decisions and may be inconsistent w ith 
an e.xisting Trcaly, and the international obligation which a Trealv establishes. 
When this obligation is not performed a claim will inevitably be made to which 
the cxisLence of nierclv domestic legislation does not constitute a defense . . 
Hughes to .Mellon, Ecb. 19, 1923, .MS. IXparlmcnl of State, Hackworth, V. 
194. See also Hughes to Harding. Oct. 8, 1921, id., 324-326: Metzger Claim, 
above, p. 868. 1 he Permanent C ourt of International Justice has consistently 
upheld this principle. See above, pp. 57, 60 (L, 869-870, 881. 
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III. INTERFRETATION OF TREATIES 

A. Who May Interpret Treaties? 

Miliisterc Public v. King 

FRANri;, Coi RT oi Cassation (Crimfnai Ciiamiii.r), 1912 
1 17 /“Jr/v/A '/r in ('our dc Ciissutii^n cn Mutierv Crltrutu Vn', 189 


The Tr<H'ureur-(h nctalo\ the roiirl ol Pnris appeals [to the C'oiirl of C’assation] 
against the decision of the Court of Paris of 14 December 191 1, in which the 
Court <.)r Paris had declared that the accused King, consular agent of the United 
Stales in France Icharged with deceit 1. cannot be prosecuted before the criminal 
court because of llie immunity with which he had been invested. 

4'iir. Coricr. hi regard to the plea of excess of power, that the deeisit’jn ap- 
pealed from, without ttiking account of the oHicia! interpretation given in the 
action to an international agreement the meaning and elTecl of which were un¬ 
certain, lias, under pretext v)f applying it, interpreted this agreement in an op¬ 
posite sense and has deduced therefrom a result ccuiirarv to the understanding 
of the Ci.)ntraciing Powers: 

Whereas, if diplomatic treaties promulgated in France have there the force 
of law, and if they must, for this reason, be applied by the courts, these latter 
must inlerpret them only with a view to the solution of suits involving private 
interesls; if, on the other hand, the c)ucslion is (uic of ascertaining their mean¬ 
ing and etlcct from the point of \ iew of public international law, cemventions 
of this category can only be inlerprcled by the Governments between whom 
they have been concluded; this is essenlially the case here since the controversv 
involved the question whether the respective consuls of the two contracting 
Powers can be prosecuted before the tribunals of the country of residence; 

VMiereas, when the solution of a question of this nature depends upon the 
interpretation of a diplomatic convention, the court seized of the case is neces¬ 
sarily constrained either to conform to the ollicial interpreialion. if . . . the 
(iovernment has given it in the action, or to suspend decision if such an inter- 
prclalion is not ycl rendered; 

Whereas, King, American subject, consular agent of the United States, hav¬ 
ing been committed before the criminal court by the order of 8 April 1909, 
claimed immunity from jurisdiction as resulting from the terms of Article 2 
of the Omvention of 23 Fw'briiary, ltS53, promulgated by the decree of 11 
September 1853, which provides: ‘'Consuls general, consuls, and vice-consuls 
or consular agents of France and of the United States shall enjoy in the two 
countries the privileges generally accorded to their othccs, such as personal im¬ 
munity, except in the case of crime. ... If, however, tlic said consuls are 

“ iri>.: Tnjnslatccl from 4 U J /> /.. IK 3 ff.] 
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citizens of the countrv in \\ hich they reside, or if they arc or heconie there own¬ 
ers of proper!V. or if lliev engage there in commerce, they shall he suhjecl, with 
the reservation of the treatment accorded to commercial agents, to the same 
jurisdiction as other citizens of the country who arc properl\ owners or mer¬ 
chants'’: 

\\ hercas, since the ollicial interpretation of lliesc prt>visions. and especially 
of the term “persona! immunity.*’ the meanint: and ell'cct of wliich were dis¬ 
puted in this action, lias been requested of the CKwernmeni to he furnished in 
litis case, the nc|^arlment of Foreign AlTairs has made kitown hy its letters t>f 
25 Nox'cmher and 4 Decemhor. 191 |, referring among inhers to a preceding 
comtinmication (4' 21 June, 1909, that the two Powers were in complete accord 
on the question of principle; that it results from their bilateral interpretation 
that the clause concerning personal immunity of consular agents should not 
he understo(>d to mean inimunity from territorial jui isdicliott in inmilive matters 
hut onl\ exemption from preventive arrest and detention: 

Whereas, while referring express!) in his conclusions written on the appeal 
of 7 Decemher, 191 1, to the ollicial documents submitted by him during the 
trial, the Procurt iir-Ctt'm ml has in consequence requested the ('ourl, to which 
this inlerprelatitin was suggested, t(^ recognize that the criminal ct>urt had juris¬ 
diction o\er the oliensc with which the accused was charged: that, however, 
after having without cause commenced a new discussion eH)ncerning the mean¬ 
ing and elTect. uncertain and disputed, of Article 2 of the diplomatic Conven¬ 
tion of 2.7 h'chruary, 18 . 53 , the Court of Appettl declaring that this text was 
clear and precise, and that it sutliced to apply it without interpretation, has de¬ 
cided that the said clause (qierated against the prosecution of King before the 
criminal court; that the ccairt thus misconstrued the principle of the separatitm 
of powers and has exceeded those which legalK devolve upon it. 

I'or these reasons, the decisi('>n below is reversed. 


I he David j. Adams 

Unhid St Ait s-Ciiu a i Hri i ain. Cl aim.s Arhitk a tion, 1921 

Nielsen's /^rport, 526 

[By d'ln; TkiiU'Nal; Hi nri pROMAtiioT. C’handi.lr P. Andi rson. Sir 
Charli s Fi izi'A I rjc k. Arijitrators.I The United Stales Ciovcrnmeni claims 
from His Britannic Maiesty's Ciovernmen! the sum of $8,037.96 wdth interest 
thereon from May 7. 1886, for loss resulting from the seizure of the schooner 
David J. Adams by the Canadian authorities in Digby Basin, Nova Scotia, on 
May 7. 188f), and the subsequent condemnation of the ves.sel by the Vice- 
.Admiraltv C'ourt at Halifax on October 20, 1889. . . . 

[1'he Tribunal then set forth the facts that on May 6, I 886, the American 
schooner David Adams had entered Canadian waiters for purposes other 
than she!ter, repairing damages, purchasing wood, or obtaining w'ater, namely, 
for the purpose of purchasing fresh bail; that the .schooner had been seized by 
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Ihc Canadian authorilics within lliruc marine miles of the shore and had been 
condemned by the ( anadian court for violation of Article I of the Convention 
between Cheat Britain and tlie Cnited Slates siemed at I.ondon on October 20, 
ISIS, and of British and Canadian statutes. Before the arbitral ‘Fribunal, coun¬ 
sel for the British (iovernment contended, inter (ilia, that there could be no 
ground for awarding damages to the United Slates unless the 'Fribunal proposed 
“to interfere" with the Canadian judgment which had inicrpreled the treaty, i 

Now this case is presented before this Tribunal imder the following condi¬ 
tions: 

By reason of certain conditions of fact and for various oilier considerations, 
while bv the I reatv of La^ndon of October 2()lh, ISIS, tlie l.hiited States re¬ 
nounced the liberty of fishing in C’ane.dian waters, e.xcepl on certain speeihed 
coasts, the access of American tishermen to the British territorial v\atcrs of 
Canada was conventionally regulated between the American and British Cjov- 
ernmenls as follows: 

Ihc United States liercbv renounce forever, am lihertN, heretofore enjoNcd or 
claimed by the inhabitants theieol. to take, dr\ or cure tish on. or within three 
marine miles of anv of the coasts, ba\s. creeks, or harbours of His Britannic Maj¬ 
esty's l)ominit>ns in America not itieludcd within the abovc-meniionc«.l limits: 
ProvideLl, how-e\er, that tlie American lishcimen shall be admitted to enter .such 
baNs (M' harbours loj the purpose of shelter and t)t rcpiiiring damages therein, of 
purchasing wood, and of obtaining water, and lor no other purp<.>se whatever. 
{I'niti’d Slates Mcnu>nal, 375.) 

Clreal Britain and Canada, acting in the full exercise of their sovereignty and 
bv such proper legislative au(h(^rity as was established bv their municipal public 
law. had enacted and were entitled to enact such legislative ptHnisions as they 
considered necessary or expedient to secure observance of the said Treaty; and, 
so far as they are not inconsistent with the said Treatv. those provisions are 
binding as municipal public law of the country on am' person w ithin the limits 
of Firitish jurisdiction. At the time of the seizure of the David J. Ailanis such 
legislation was embodied in the Firitish Act of IS 19 (59 Clei*rge III, C. 38), 
and the Canadian .Acts of IS6S to I Viet. 61), 1 S7 1 ( 34 Viet., (\ 23 ). 

(ireat Britain and Canada, acting by such proper judicial aiilhorilv as was 
established by tlieir municipal law, were Fully entitled to interpret and ajiply 
such legislati*)n and io pronounce and impose such penalty as was provided by 
the same, but such judicial action had the same limits as the aforc.said legisla¬ 
tive action, that is to sav so far as it was not iiiconsisieni with the said 1 reat\. 

In this case the c|uestion is not and cannot he to ascertain whether or not 
British law has been justly applied by .said judicial authorities, nor to consider, 
rcvi.se, reverse, or allirm a decision given in that re.s[>eel by FJrilish Courts. On 
the contrary, any such decision must be taken as the authorized expression of 
the position assumed by Circat Britain in the subject matter, and. so far as such 
decision implies an interpretation of said treaty, it must be taken as the au¬ 
thorized expression of the !3rilish interpretation. 

The fundamental principle of the juridical equality of Stales is opposed to 
placing one State under the jurisdiction of another State. It is opposed to the 
subjection of one Slate to an interpretation of a I’realv asserted by another 
Stale. There is no reason why one more than the other should impose such an 
unilateral interpretation of a contract which is essentially bilateral, khc fact 
that this interpretation is given by the legislative or judicial or anv other an- 
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thority of one of the Parties does not make that interpretation binding upon the 
other Party. Far from contesting that principle, the British Government did not 
fail to recognize it. 

For that reason the mere fact that a British Court, wliatcver be the respect 
and high authority it carries, interpreted the treaty in such a way as to declare 
the Daviil J. Adams had contravened it, cannot be accepted by this Tribunal 
as a e(mclusi\c interpretation binding upon the United Slates Ciovernincnt. Such 
a decision is conclusive from the national British point of view; it is not front 
the nati(.)na! I’niled Stales point of view. Gn the other hand, the way in which 
the Canadian Acts, enacted to enb>rec the Treat), had beet) applied by the 
C’anadian Courts, and penalties have been imposed, is a niunieipal cjueslion, and 
this Tribunal has no jurisdictivui to deal with them, 'f he only e\ee|>tion would 
be the case of a denial of jusliee. But a denial of justice may not be invoked, 
unless the claimant has exhausted the legal remedies to obtain justice. As has 
been shown, the claimant in this ease renounced his right tck appeal against the 
decision concerning his vessel. Then the duty of this internalionai 1’ribiinal is 
to dcterriiinc, frmn the international point of view, how the provisions of the 
treaty are to be interpreted and applied to the facts, and consequently whether 
the loss resulting from the forfeiture of the vessel gives rise to an indemnity. 

Aeciirding to the British view, the stipulation of the 1 realy of ISIS aeci^rding 
to which the American fishermen shall be admitted to enter the C’iinadian ba\s 
and harbors for shelter, repairing damages, purchasing wood, and obtaining 
water, "and for no other purpexse whatever." means that the .American fishermen 
have no access to the said bays and harbors for purchasing bait. 

On the other hand, the United Slates Government contends that the right 
of access as such is not prohibited to the American fishermen by the Treaty, 
except so far as it is inconsistent with the prohibition of taking, drying or curing 
fish williin the three mile limit, accepted by the United States in that 'I realy. 
'The four eases (shelter, repairs. vKood and water) of adinillanee, are eases 
where admittance is secured l)y the Treaty, and cannot be refused or proliibited 
by local legislation. 

in other words, according to the American view, the I’nitcd Stales Govern¬ 
ment had renounced by the d'realy their former liberty to fish in Canadian terri¬ 
torial waters. That renunciation has as a eounlerparl the obligation of the 
Canadian Ciovernment to admit American fishermen f(5r shelter, repairs, wood, 
and water and for no other purpose, fhai is to say, that C'anada has no obliga¬ 
tion to admit the said fishermen for any other purpose than these four—that 
C’anada may very well pri>hibil the entrance for any other purpo.scs; but. so 
long as entrance for the purpose of purchasing bait is not prohibited by Canadian 
legislation, it must be considered as the legal exercise of the right of access be- 
longing to any American ship. 

In this I ribunafs opinion, a stipulation which says that fishermen "‘shall be 
admitted" for certain enumerated purposes and “for no other purpose what¬ 
ever," seems to be perfectly clear and to mean that for the specified purposes 
the fishermen shall be admitted and for any other purposes they had no right 
to be admitted, and it is difliciill to conlcnd that by such plain winds the right 
to entrance for purchasing bait is not denied. 

No suflicicni evidence of contrary intention of the High Contracting Parties 
is produced to contradict such a clear wording. 

It has been said in support of the Ihiitcd Slates contention that “if the 
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langiingc of the Treaty of ISIS is to be interpreted literally, rather than accord¬ 
ing to iis spirit and plain intent, a vessel engaged in fishing would be prohibited 
from entering a C/anadian port 'for any purpe^se whatever, except to obiain 
wood or water, to repair damages, or to seek slielter.' And also that "tlie literal 
meaning of an isolated clause is often shown not to be the meaning really under¬ 
stood or intended." 

Such an inientiim of the negotiators to contradict the literal meaning of the 
Vreaty does not appear in ihe evidence presented hi this case. It appears from 
the rcp(n1 dated Oeiober 20, ISIS, frtnn Gailatin and Rush, the two American 
PlenipoLciUiaries, ihat tliev liad in view to procure for the American tishermen 
lishing on the fishing grounds outside the three-mile limit oti Nova Scotia coasts, 
the pri\ilcgc (that is to say, the exceptional right) o\ ciUcrine the ports for 
shelter. 

liut, assuming tlie construction contended for b\ the United States Ciovern- 
ment, it must lie considered that as early as 1819. that is to sav. immediately 
after the I'reaiv, tlie British .Act o( IS19 (59 Jli, e. 36, section IH ) ex¬ 

pressly enacted that ihc enlranee into llic Canadian ba\s and harbors should 
not he lawful. This act sa\s; 

lie it enacted that u shall be lawful for anv fisheimen of tlie saiii United Stales 
to enter inu' sueii ba\s or lia/hours oi Mis Ih iiaiinic Maiesiv's Uo ninions in Anier- 
lea as aie ia>t nKnii(met( for the purpose of shelter, and repairing damages therein, 
and oi purehasing wood, and ot obtaining water, arul foi no oihei purposes what¬ 
ever. 

If the entrance fi>r (he other purposes is not Itiwful, it is dillieull to say that 
such enlranee is not prohibited. 

It is true that, according to the various documents produced, either by reason 
of arrangements between the .American and British (io\crnmenls or for political 
or economic reasons the enforcement of the proliibition resulting from that 
statute was practically rare, and it results from tlie documents that the entering 
of American fishermen into the Canadian ports for the purpose of purchasing 
bail was at certain periods cd' lime conimonlv practiced. 

But it has been sliown that, at least in IS77, before the Halifax Commission, 
it was admitted by the United States iliai the American fishermen were enjoying 
access to the Canadian jiorls for purchasing bail “only by sulTeranee," and 
could al any lime he tieprived of it “by the enforecnicnl of existing laws or the 
rcenaclmeni of former oj’ipressive sialutes." And the United Stales Ciovernment 
stated at that time that it was not aware “that the former inhospitable slaiules 
have ever been repealed. Their enforcement may be renewed al any mo¬ 
ment." . . . 

The United States Government contends that even assuming the existence 
of the proliibition of entering into Canadian harbors for purehasing bait, the 
seizure was, on the facts in this ease, a violation t)f international law, because 
"as a matter of international hnv, where for a long continued period a Govern¬ 
ment has, either contrary to its laws or withoiil liaving any laws in force cover¬ 
ing the ease, permitted to aliens a certain course of action, it can not under the 
principles of inlcrnaiional law, suddenly change that course and make it affect 
those aliens already engaged in forhieiden transactions as the result of that 
course and deprive aliens of their properly so acc|inrcd, w ithout rendering them¬ 
selves liable to an iniernatioiial reclamation." 
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But ii seems dillicult to upplv such a principle based upon the bona fuies of 
foreigners to this ease where (a) the master ol the schooner was not an alien 
a]read\ eneaeed in the country in a transaction suddenly forbidden; (b) the 
said master entered the Canadian harbor in violatiem of his own shipowner’s 
instructions; (c ) the said master admitted that he knew the Canadian law; . . . 
and where, as it is clearK shown, tliis master made desjK'rate etlorls to avoid 
the consequences of an act which he knew was illegtil. . . . 

[1 he I ribunai urged the allowance of compensation as an act of grace to 
the ill-faled owner of the schooner, but: 1 

The Tribunal decides that, with the above recommendation, the claim pre¬ 
sented by the Laiiled States (Hnernmenl in this case be disallowed. 


Fdhok's Non : Muy Interpret l'rcuties‘/ The judicial enforccjncnt of 

treaties by municipal I'r international courts usually involves their interpreta¬ 
tion. In llte f actory at C V/o/tou' Case { Jttrisdiction ), .ludge ad hoc Hhrlich dis¬ 
tinguished between "interpretation" as the process of determining the meaning 
of a text, and "application" as the process of determining the consequences 
which, according to the text, should follow in a Liivcn situation. PX J.J., Ser. 
A, No. 9, p. 39 ( 1927). Ordinarib, both functions are exercised concurrently 
.Sec Fhidson. P C.IJ. ( 1943), ^ Sorensen, Ics Sources dii Droit Inter- 

naiionaL 210 IT. The organs competent to interpret and apply treaty stipulations 
within a Stale are determined by the municipal law of each of the parties to 
the treaty. The United States Department of State has taken the position tliat 
"under the system of gtnernmenl of the United Stales, a hnal decision of ques- 
ti^ms invt>lving the interpretation of laws and treaties, from the standpoint i>f 
municipal law. rests with the courts." f lackworth, W 267. I*or Britisli practice, 
see McNair, <^p. cit., 163—174. For French practice and a comprehensive 
analysis of the problcni. see Rousseau. I, 631—675. 

However, interpretations given by the courts or organs of one party are not 
conclusive on other parties to a treaty. Nor can they excuse a Slate from failure 
thereby to perform its obligations under the treaty. "1 he judiciary of one nation 
cannot give to a treaty a hnal interpretation which must be accepted as con¬ 
clusive by another contracting party." Nielsen. American Commissioner, dis¬ 
senting, in Salem Claim, U.S. Department of State, Arbitration Series, No. 
4 (6). J933, p. 91. "Although municipal courts have both a right and a duty 
to interpret treaties which come before them, and although one contracting 
party cannot legitimalelv complain that the (4her has delegated the interpreta¬ 
tion of a treaty to its municipal courts, the decisions of those courts have no 
conclusive authority between the contracting parties and neither preclude pro¬ 
tests and representations through the diplomatic channel, nor oust the jurisdic¬ 
tion of an international tribunal ... to review' those decisions." McNair, op. 
cit., 164. .See also Hyde. IF 1460-1461; Hackworth, V, 167-170, 267-269. 
1“he Permanent C'ourl of International Justice in the 7 unis-Morocco Nationality 
Decrees Case observed that "the interpretation of international engagements 
. . , does not, according to international law, fall solely within the domestic 
jurisdiction of a single .State." P.C.IJ., Ser. B, .No. 4, pp. 29-30 (1923). 

As a contractual engagement under international law a treaty can be aii- 
Ihorilatively interpreted only by mutual agreement of the parlies as to the 
meaning of its terms or by their agreement to submit its interpretation to an 
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intcrnntional court or ad hoc agency whose decision or recommendation they 
agree to accept. Many treaties contain provisions stipulating some method for 
their authoritative inierpretatiorK frequently by resort to an international tri¬ 
bunal. Most of the decisions and advisory opinions of the Permanent C’t^urt of 
International Justice have involved the interpretation of treaties, and “the 
result has been both a clarification of the legal situations to which the texts have 
related and a significant contribution to the apj^oach to be made in interna¬ 
tional law to the interpretation and application of conventional arrangements.” 
Ilud.son, PX JJ., b3l. The Statute of the Court provided in .Article 59 that 
“the decision of the Court has no binding force except between the parties and 
in respect of that particular case." However, as Professor J. W. Garner ob¬ 
served. “as the practice of international arbilratiem has acquired more and 
more prestige as a result of increasing recourse thereto, and as the Permanent 
C'ourl of International Justice has demonstrated repealedh' its high capacity to 
render generallv aj'>proved decisiims based on law and eqiiilv,. there has been 
an increasing teiulency tc^ show great respect for arbitral awards or opinions 
of the (’oiirt, and to recogni/e in international as in national juri.'sprudence the 
applicability of the doctrine of Marc decisis or of .something closely resembling 
it. Cj. 1 Mcnne. International Ailiadiiaiians (1929). Ixxviii If." Harvard Re¬ 
search, loc. iit., 97,C 977 at 975. 

On tile interpretation of the l-nited Nations Charter, see Pollux, “1 he Inter¬ 
pretation of the Charter." 1946 /I.> ././... 54-S2; Herbert W. FJriggs, “'I'he 
United Nations and Political Decision of l.eual Ouesiions." 194S Pnn cedin^s 
A.Sd.L,, 42-53, 70 ll. 

B, Functiofi and Methods of Interpretation 

I^dhok's Noit.: Fttnetion and Mcifufds of hiterpretatioti. This is a subject 
rich in jurisprudence and commentary and of great practical importance. 
so detailed are the considerations and appreciations invoKed in the interpreta¬ 
tion of a treaty text that only a few indications can be given here. Consult espe¬ 
cially the folhnving: Hvde, II, 14()S-1515; Hyde. “Ihe liUerpreialion of 
Treaties by the Permanent Court of International Justice.” 24 AJd.L. ( 1930). 
1-19; Hvde, “Judge Anzilotli on the Interpretation of Treaties." 27 AJd.L. 
(1933), 502- 506; M. O. Hudstui, The Pertnancni (dart (»/ International 
Justice, 1^20- /042. 640-661, for a superb analysis of the Court's jurispru¬ 
dence on this subject; Harvard Research. l(>c. (it., Comment on Article 19, pp. 
937-977; Scluvarzenberger, 1 (2d. ed.), 20S-223; Rousseau. I, 676-764; Mc¬ 
Nair, 7'he Law of Treaties, 163-306; Hackworth, V, 222-290; Hans Kelsen, 
Le^al Tcchnii/ne in International Law: A Te.xtual C ririi/ue (>/ the Leat^nte 
Covenant, Cieneva Studies. Vol. X, No. 6 ( 1939), 7-24 If.; Kelsen, I he Law 
of the United Naiii>ns ( 1950). Many of the cases in this bot>k deal with the 
interpretation of treaties. Consult also Annual Digests, passim. 

Practically all treatises on international law have sections on the so-called 
“canons of interpretation” of treaties. Analysis reveals that the caru)ns consist 
largely of llic application of principles of logic, equity, and common sense to 
the text of a treaty in an endeavor to discover its “clear” or “natural” meaning.^-’ 

McNair, op. rit., 175, gives a lolling illustration of the danger of looking for 
“natural” meanings or “plain terms”; “A man, having a wife and children, made a will 
of c(mspieiioiis hrevity consisting merely of the words ‘All for mother.* ” Despite the 
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Most writers, comments the Harvard Research, loc. cit., 040, “have begun with 
the fundamental principle that the function of interpretation is to disccn'cr what 
was, or what may reasonablv be presumed to have been, the intention ol the 
parties to a treaty when they concluded it, and that this is to be accomplished 
by the application of certain rules of li’»gie and grammar to the instnimeni itself, 
ETindamental among those rules is the one laid dinvn by X'attel: ‘It is not per- 
inissibie to interpret what has no need t>f interpretation.' Other rules more or 
less generally agreed upon include those to the eflecl that usually the wends ol 
a treat) should be interpreted in the sense which they would normally have in 
their context: that technical terms should be given their teehnieal meaning; that 
no word, phrase or clause in a treaty should be considered as being without 
meaning, in the absence of clear evidence to the contrar): that a treaty should 
be considered as a whole and each of its parts in the light of all the others; 
that an interpretation which would lead to an unreasonable or absurd result, 
or one which would render a treaty inoperative, inelTcclive or migatorv should 
be avoided; that in eases of doubt, that inierprelalion should be ad(’»j^led wliieh 
involves the minimum of obligation for the parlies and which is most lavorable 
to the frceckuit and independence of Slates; that that interpretation of a pro¬ 
vision is to be prclerred which is least to the advantage of the party for whose 
benefit it was inserted in the treaty, or w hieh is least onerous fiu' the party mak¬ 
ing a ctmccssion.*' Ludwik Ehrlich. L'inicrprctaiioii dcs JraifiS, 24 Hague 
Rccuci! ( 192S ), 5 (T.. sets forth a more extensive list of canons, 

Although these canons of interpretation have been consecrated at one time 
or another in tlie practice of Stales and the awards of international tribunals, it 
is doubt!ul whether they can he called rules of international law. See lirierly 
(4th ed. ), 234. Cf. H. Lauterpaent, “Restrictive Interpretation ;ind the Princi¬ 
ple of En'cctivcncss in the Interpretation of 'I realies,'’ 1949 H.YJ.L., 4S 83. 
Though not without a certain utilitv, concludes Professor Garner, the cancans 
possess “a certain liclilious ring of unassailable truth, and tend, as do all neatly 
turned maxims, to imbed themselves in the mind, I he resulting danger is that the 
interpreter, well versed in such rules, may approach his task with a mind partly 
made up rather than with a mind open to ail evidence which ma\ he brcnight 
before him. This is to mi.sconceivc (he function of inierprelalion,” which, 
“rightly conceived, cannot be regarded as a mere mechanical one of drawing 
inevitable meanings from the words in a text,” or t)f “discovering” some specific 
intention of the parties with respect to a situation which Ihev may not have 
E)reseen, but involves rather “j.vr/ne a meaning to a text—not just any meaning 
. . . but a meaning which, in the light of the text . . . a.nd of all concomitant 
circumstances” appears most likely “to effeclualc the larger general purpose 
which the parlies desired the treaty to serve. ' Harvard Research, loc. cil., 946. 

The Research therefore drafted its article on the interpretation of treaties as 
follows: 'VI/ 7 . /9. (a). A treaty is to be interpreted in the light of the general 
purpose which it is intended to serve. The historical background of the treaty, 
travuux prcparutoircs, the eircumstances of the parties at the. time the treaty 
was entered into, the change in these circumstances sought to be ell'ected, the 
subsequent conduct of the parlies in applying the provisions of the treaty, and 
the conditions jucvailing at the lime the interpretation is being made, arc to 

“clear” or “natural” meaning of the word “mother,” the widow claimed and won the 
estate on po)of itial within the family circle she W'as called “mother.” Thorn v. Dickens. 
[1906J P., 41 Weekly Sores (March 10, 1906), ,54.] 
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be considered in connection with the general purpose which the treaty is in¬ 
tended to serve; (b) When the text of a treaty is embodied in versions in dilTcrcnt 
languages, and when it is not stipulated that the version in one of the languages 
shall prevail, the treaty is to be interpreted with a view to giving to correspond¬ 
ing provisions in the dilTerent versions a common meaning wliieh will elleet 
the general purp(>se which the treaty is intended to serve.” Sec also I.autcr- 
p;ichl, Dc I'inierpretation dc Indies, Anniudre de I'lnsthut de Droit hiterna- 
lionul, 1^50, I, 3b6-46(). 

Charles C'hency Hyde has inveighed against the inlerprelaiion of treaties 
by [preconceived formulae and his comments on the funetion and methods 
(d interpretation may he summarized as follows: J'hc method of interpretation 
consists in tinding out the connection made bv the parties to an agreements 
between the terms of their contract and the objects \o which it is to be applied. 

. . . 1 he linguistic clearness of a text is not necessarily indicative of clearness 
of dcsig!i on their part. The function of the words r)f a treaty is to mirri^r that 
design . . . 1 he clcarne.ss of their guidance must depend upon and even await 
explanations that may come from many places. ... It is the signitiealion 
which both or all the parties have, or are to he regarded as haxing. attached to 
the words of their agreement which is alone the subject of investigation . . . 
The use of wha.tevcr sheds light on the question iinolved is not restricted by 
prohibitive rules such as those in which the common law alx)unds. As Pro- 
lessor Westlake has well said: ’'rite important point is to get at the real in¬ 
tention of the parties . . .’ It must, however, be borne in mind that the final 
purpose of seeking llie intention of the coiuraeliitg Stales is to ascertain the 
sense in which terms are employed. It is the contract which is the subject of 
interpretation, rather than the volition of the parties." Hyde, II, I46S-71. 
See also the dissenting (^pinion of Judge An/iloili in the Employment oj 
iVomen ('ase, Ser. A IT No. 5(h p. 383 ( 1932). 

judge lludstm tibservcs that "the process of interpreting the text of an in¬ 
ternational inslrumenl is not to be viewed as a search for some preexisting 
meaning. . . . Interpretation involves itiviny; a meaning to the text"; and 
since it is usuallv situations unforeseen bv the parlies, or situations foreseen 
but as to which their divergent intentions caused them to adopt "a formula" 
whicli render interpretation necessary, the attempt to discover the intention 
of the parlies in employing certain terms is only part of the interpretative 
function. As expressed by the Perinancni Court of International Justice in the 
Eolish Nationals in Danziy ( ase {E.C.IJ., Ser. .A/B, Na). 44, I932, p. 40), 
“the duly of the Court is to interpret the text as it stands, taking into con¬ 
sideration all the materials at the Court's disposal." Sec Hudson, P.C'./J., 641- 
645. C7. Pollux in 1046 H. Y,LL., 66 IT. 

On the admissibility of “extrinsic" evidence in the form of travatix prepara- 
ttnres, see especially H. Lauterpacht, “Some Observations on Preparatory 
\V\)rk in the IiUerprelalion of 'rreatics," 48 Harvard L.R. (1034-35), 549- 
501 and r.aulcrpachl, I.es Travaux Preparaioires ei 1'Interpretation des I'raites, 
48 Hague Recueil (1034), 713-817. 
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IV. TKHMIWTION AND SI SIMASrON OF TUF.ATIES 

,1. ’icr}}ihiatioii 

I. BY Ml'irAl CONSl-M 

I'nitcd Slalcs-GcrniiJiiy, Tenuination of Parts of 
Article VII of the Trealv of Frieiulship, Commerec\ and 
Consular Rijjlits of Deccinher S, 1923 


[U.S. Department ol State Press Rt lease No. 263 ( IS>34 ), 249.] 

Following is the translation of an aiiie-nnDu^ire [of October 13. 1934] left 
with the Under Seereiarv of State. Mr. William Pliillips, b\’ the Cierma.n Am¬ 
bassador. Mr. llans Luther: 

'I’he Ciorman Fmh;iss\ lias the hom^r, pursuant to instructions fiom its (iovern- 
ment, in contormit) with article 31. paragraph 2. of the trcals of friendship, eonv 
mcrce. and cauisular rights between the United Slates and Cierman\ ot October 
14, 192.'^, to inform the Department ol Stale that the Cierman (io\crnment in¬ 
tends to bring about changes in the provisions t>f article 7 of the alorerneniii^netl 
treaty. As has already been repeatedly staled to the Ciovernment id the United 
States. Ciermatiy is ready at anv lime to enga<»e iti negoliatiiMis conceJiiing the 
future shaping i>f Cjcrman-Ame.riean cimimercial relations. 

I U.S. Department of Stale Press Release No. 292 ( 1935), 318-319.) 
Following is the text of a note from the Honorable C'ordell Hull, Seeretary 
of State, to His l-2\eelienc\ Hans Luther. Ambassador of Ciermanv [April 
24,19351: 

tixrt 1 I f N( y: 

I ha\e the honor to refer to the note of October 13, 1934, in which the (ierrnan 
Lmhassy, pursuant to instructions from its Ciovernment, gives notice of intention 
to motlify Article \ II of the existing Treatv of Friendship. ( ornmerce and Uon- 
sLilar Rights belueen tlic United Slates and Ciermanv. I he Uniteil Stales (iovern- 
ment hereby accepts the notice thus given. 

Article X.XXI of the 1 reatv of 1923, to which reference also is matlc in the 
Lmbass\ \ note, reads as follows: 

" I hc present treaty shall remain in full force for the term of ten )ears from the 
date of the exchange of ratifications, on which date it shall begin to take effect in 
all of its provisions. 

“It within one year hetore the expiration of ihc aforesaid period of ten years 
neither High C ontracting Party notifies to the other an intention of modifying, by 
change or omission, an\ of the provisions of any of the articles in this Treaty or of 
terminating it upon the expiration ot the aforesaid period, the Treaty shall remain 
in full force and eflect after the aforesaid perioti and until one year from such a 
lime as either of the High Contracting Parties shall have notified to the other an 
intention of modifying or terminating the 1 n;aly.” 
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The foregoing provisions arc construed bv this Government as providing that the 
entire I realv shall cease t(^ have force or elfect at the expiration of the term of ten 
vears irom the ilale of the exchange of ratifications, if at least one year before the 
expiration t>f that period, cither Government should notify to the other Ck'vern- 
nu.nt an intention to modify or terminate the Ircaty. As ilie exctiange of ratitica- 
lions \sas elfected on Gclober 14, U>25, the notice gi\en to this Cu)vernment by the 
German ( lovcrnment on October 13, last, would ha\c llic elfcct of terminating the 
entire I reatv on October 14, 1935, unless before that date an agreement is reached 
between the lv\o Cjovernments in respect of the modilicatitui v,lesired by >our Ciov- 
ci nmeni. 

In i>rder to a\oid termination of the entire I reatv of f riendship, C i)mmerec and 
( onsulai Rights (9 |923, between the United States aru! Ciermany. on October 14, 
1935, 1 have the honor to stale that this Go\eminent would be glad to enter ini- 
rnediatelv into an agreement with \our Cii)vemmenl nuKlifying the provisions of 
Article VII o! the 'lreal\. Such an agreement, a dralt oi which is enclosed, would 
Icrmiriatc those pfoGsit»ns oi Article Vli which provide (or most favored-nation 
treatment in respect ol the treatment to be accorded by each country to goods 
(.niijinating in the olhei. 

As \oii are aware, mt^vlilication of a Ireatv undet American constitutional pro¬ 
cedure retjuircs C tMigressional action. Since the C ongress of the l.hiiied States will 
prv>babl\ adjourn in a coniparativcK short lime until Janiiaiv, 193(*, it is suggested 
that llie (lerman Ciovermnent indicate a^ early as pi>ssible whether the enclosed 
<.lrafl agtcemeni meets with its appri)val in order that tlie recjuisite action may be 
stuiL'Iil liom the C I'.ngrcss oi the United States bclore its adj(>urnmeni. 

BV rm iMu siDiM OF nn iNirri) simis oi ami ku a 

A I AMAMON 

Will HI AS un Agrccnicni between the United Stales of America and Gcr- 
niany terminating parts of Article \'II of tlie Treaty of f riendship, Gom- 
meree and C’onsular Rights between the two C(>unlries signed December S, 
1923, v\as eoncluded and signed by their respective [Plenipotentiaries at Wash¬ 
ington im the third dav of June, one thousand nine hundred and thirtv-five, 
the original of wliieh .Agreement, being in tlie Faiglish and German languages, 
is word for word as follows: 

rhe undersigned duly authorized representatives of the United Stales of America 
and CiermaUN on behalf of their respective Governments have reachcLl the follow¬ 
ing Agreement: 

Article /. I he second, third, fourth, sixth and seventh paragraphs of Arlielc \dl 
o! the I rcaty of rriendship, ( ommeree and C onsular Rights between the United 
States of Amenea and Ciermany signed December Slh, 1923, shall cease to have 
force anti effeel on aiui after the da\ on vshich this Agreement comes into 
force. 

Article //. I he present Agreement shall heet)me operati\e on October 14th, 1935, 
and on anti after that day shall have full force and etTeci as an integral part of the 
said I reatv of Friendship. C ommeree and Consular Rights. 

The present Agreement shall he ratified, and the ratifications thereof shall he ex¬ 
changed at Berlin as soon as possible. 

Done in duplicate, in the Fnglish and German languages, both authentic, at the 
city of Washington, this 3rd day of June, 1935. 

CoROt LL Hull (seal) 
Hans Lutiilu (seal) 

TS.. 897.1 



902 


IN I ERN ATIONAE ACiR11 MENTS 


And Whf-ri:as the saici Agreement has been duly ratified on both parts, 
and the ratifications of the two Governments were exelianged in the city ot 
Berlin on the seventh day of October, one thousand nine hundred and thirty- 
five; 

And Whn rt as the said Agreement, in accordance with Article II thereof, 
became operati\'e on Ocl(T">er 14, 1035; 

Now, Thi:rli <)R! , be it known that I, Franklin D. Roosevelt, President ol 
the United States of America, have caused the said Agreement to he made 
public, to the end that the same and every article and clause thereof may be 
observed and fulfilled with good faith by the United Slates of America and 
the citizens thereof. 

In Ttshmonv Whf^rfof, I have hereunto set my hand and caused (lie seal 
of the United Stales of Atuerica to be allixed. 

Done at the city of Washington this twcntvTifth day of October in the 
year of our Lord one thousand nine hundred and thirty-five and 
of the Independence of the United Stales of America tlie one hundred 
and sixtieth. 

Franki IN D. Roosi vli t 

By the President: 

Cordell Hull 

Secretary of State, 

S.F3. V* G. and Gen. 

GFRNtANY, Rl K IISGI RtCaiT, 1925 
I I 1 EntSi fici(iun!^cn Jes R('i< liM,^rri( ht^ in /.ivilsui hen. 40 


[By The Couim.] The plainiilT asks this Court to compel the defendants to 
give their consent to a rectification of the land recortis by re-registcring the 
plaintilT as owner of real estate acquired from Iiim by the defendants in 
October 1919. The plaintilTs etunplaint alleges that the defendants, as Rus¬ 
sian nationals, needed the approval of the Hamburg Senate for the acquisition 
of real estate and that, in the absence of such approval, the ownership of the 
real estate was not vested in them. The defendants' contrary view was shared 
by the courts of previous instance, and the plaintilT's complaint was accord¬ 
ingly dismissed. 

The appeal of the plaintiff is successful. 

Reasons: 

The plaintilT cites the first sentence of .sub-section 1 of § 28 of the Hamburg 
Law, concerning the execution of the German Civil Code of July 14, 1899, 
which stales: ‘‘The acquisition of real estate by foreigners is dependent upon the 
approval of the Senate.'’ 

The Court of Appeal rests its decision on the fact that the right granted 
originally in the German-Russian treaty of commerce of 1894/1904 to the 

[Ed.: Translated from the German. 1 
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nalionals of both Stales to acquire without restraint real estate in the terri¬ 
tories ol' the other |iarty, was restored by the treaty of Brest-Litovsk and that 
this right, therebue, prevented the operation of the Hamburg regulation cited 
by the plaintifT. I'o be sure, the Court of Appeals agrees with the opinion of 
Professor Jacobi of Leipzig, submitted by the plaintiiT, in so far as it holds 
that an express abrogation of the treaty of Brest-Litovsk by the contracting 
parties has never taken place. It statc.s, also, that Russia cannot derive any 
rights with regard to her relations with Gerniany from the Armistice and the 
Treatv of X’ersailies, to w hich C’iermany and the Allies are parlies, because Rus¬ 
sia did not bniually ccaiscnt to these. The C\)url further rejected the contention 
of piaintiiT that an implied agrecnienl to abrogate the peace treaty concluded 
between them can he deduced from the conduct of the two Powers during 
the period in queslum. Unlike the situation with regard to treaties of com¬ 
merce in case of a declaration of war, in this case an express declaration of 
the ccmtracling parties concerning the abrogation of the treaty in question 
was necessarv. liven il one should regard such a tacit agreement as sutheient 
and find il in the c<mduct of the two Pow'crs after the conclusion of the treaty, 
there wtuiki neveriiieless he lacking in the present case an authoritative abro- 
ealion of the inlernai rule of law which came into force with the publication 
of tile treatv of Brest-Litovsk in the Rciclisi^^cseizhlatt and which could be re¬ 
pealed onl\ hv constiiulicuTal means of annulment. 

I he plaintilFs a|ipcal asks for a complete revision of this decision of the 
Court of Appeals. 'The decision must be for the plaintitl. 

'I he treat)’ between (jcrmany and Russia of Eebruary lO Januarv 29, 1894, 
with tlic additional convention of July 2(S 15, 1904, was published in due 
form in the Ri^i( { IS94), 153: ( 1905), 35. It became, therefore, 

tlie law ill Ibree in the imperial territory and invalidated thereby g 28 of the 
Hamburg I. aw concerning the execution of the German Civil Code, which 
seclitm was enacted under Article 88 of the introduction to the Civil Code. 
But this treatv, both liy its title and by its content, was a treaty of commerce. 
Like all other treaties of commerce with enemy powers, il lost its validitv at 
the outbreak of war. A new treaty of commerce or some other agreemem be¬ 
tween Germany and Russia was required so as to make it possible that the 
state law', as contained in g 2S cited above, should again be suspended with 
regard to Russian nalionals. I his occurred by the publication of June 7, 1918 
{Rci('hsi!i\svizhUtn, 654), regarding the treaty of Brest-Litovsk, Article XI 
of which, in connection with annex 2, declared the former German-Russian 
treaty of comineree to be defunct, but provided in sulvannex 1 to annex 2 
Ui.Rcirhs!Z(\sct:Nati 1918; 479, 492, No. L aliena 1; 498, Article 2, alicna 1): 
“Nationals of each of the contracting parlies shall be entitled to acquire any 
kind of movable or immovable properly in the territory of the other parly, 
equally with nationals." 

The question is whether it must be assumed—contrary to the opinion of 
Professor Mendelssohn-Bartholdy of Hamburg, submitted by the defendants 
—that this convention, which set aside finally the former treaty relations be- 
Iw'cen Germany and Russia, had in turn lost its cll'ectivencss as law on the 
decisive date (r/. decision of Rcwhsi^cricht in Zivilsacticn, vol. 105, p. 173), 
viz., the day of transfer {Aullassinif*) of the real property to the defendants, 
w'hich according to the court of first instance was in the fail of 1919. 

In this regard the Treaty of Versailles has no significance. Although the 
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German law of July 16, 1019 (Reichsi^csetzhkitt, 687), which adopted the 
Treaty of V ersailles, came into force on the day of its publication, the treaty 
itself came into force, according to its final provisions {Rcii lisizi^sctzhlatt 
(1919), 1329), only upt>n the deposit of the ratifications. 1'he deposit took 
place only in the year 1920 {Rciclisucsvtzhhin ( 1920), 31 ), that is, after the 
date decisive in this case. The Reich Government, fiirihermore, did nothing in 
the meantime wliich could have affected the legal relations between Germany 
and Russia. Though it enacted on August 31, 1919, the execulcny law to the 
Versailles Treaty (Rcic/L\<zi'sctz.hUiif. 1530), it did not make therein any 
provision which could become elTeciive in the present case; nor did it exer¬ 
cise the powers granted to it in S 28 of this law. to lake such further measures 
as should prove themselves to be necessarv and urgent for the execution of the 
treaty. 

The Armistice Agreement of November 11, 1918. between the Allied 
Powers and Germany, which preceded the conclusion of the treaty of peace, 
cannot be given the significance of an inicrnalional law agreement directly 
valid between Germany and Russia simpiv because Russia did not consent to 
it. Nor can that agreement he looked upon as municipal legislation in force 
w'ithin German) since it was never published as such by the Reich Govern¬ 
ment (cj. with regard to tlic latter the decisions of the Rcii lisiirrii hi in Zivil- 
saclicn, vol. 102, p. lOS). In neither of these two situations did the C’ourt v>f 
Appeals discover any basis for the abrogation of the 1‘reatv of Brcsl-Litovsk 
at the dale here under consideration. This view is correct in so far as there did 
not lake place, either in international or in municipal law, a lormal abroga¬ 
tion of the treaty and of its cllccls upon legal relations. Nevertheless, a con¬ 
sideration of the historical events which followed upon the conclusion of the 
treaty of Brest-Lilovsk shows that it had already lost its force between the 
contracting powers in the autumn of 1918 and that since that lime its provision 
cannot have any further significance with regard to the legal relations bc- 
tw'cen the naticmals of the two States. 

a\s early as November 5, 1918, the German Government had informed the 
Russian Government that it considered its diplomatic relations with it broken, 
'fhe c.xccution of the treaty of peace concluded between them shortly before 
w'as thereby interrupted. When a few weeks later the Russian Soviet Gov¬ 
ernment announced by means of a radio proclamation addressed " io every¬ 
body" that it considered as defunct the treaties of Brcst-latovsk, it became 
quite evident that the fulfillment of the treaties on the part of Ru^^ia could 
no longer be expected. At that time, it is true, the German Ciovermnenl made 
declarations of its refusal to give further clfecl to the treaty only to the other 
enemy powers. These declarations cannot, therefore, be construed as havini^ 
any direct elfect upon its relations with Russia. Germany resumed its treaty 
relations with Russia only with the conclusion of the treaty of Rapallo of 
April 16, 1922 (cf. Law of July 17. 1922. Reichs^csctz.hlatl II, 677). 

The significance, however, which the German (jovernment attributed to 
the historical events preceding the treaty of Rapallo is shown by the intro¬ 
ductory words of the memorandum which accompanied the draft of a law 
concerning the German-Russian treaty of Rapallo presented to the Rrichsia^ 
(Proceedings of the German Rcichsuv^, Session 1920/1922, voi. 374, No. 
4546, p. 2 ); ‘•Through Art. XV of the Armistice Convention with the Allies of 
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November 1 K 19lcS, as well as through Article 116, aiiena 2, and Article 292 
of the Treaty of Versailles, Ciermanv has become oblijjaled to consider as 
abrogated both the treaty (^f peace concluded with the Soviet Ciovernment at 
Brest-l.ilovsk and any supplementary German-Russian treaties concluded at 
the same time or thereafter. Alter the interruptii.)n ol the diplomatic relations 
between Germany and Russia in the fall of 19 IS, the Soviet Government like¬ 
wise considered itself no longer bound by those treaties. 1 here existed, iherc- 
lore, between the two countries a ‘treatyless* condition. That, however, did 
not signify a revival ol a state of w'ar. After a stale of peace had once come 
into effect, it could not again be changed into a state of war by the mere abro¬ 
gation of the aforemenlitmed treaties." 

In accordance with these views, the attitude of the two Powers ctmeerned 
can only be construed as an indicatiort that from the autumn of 19IS both 
considered the treaty of Itrest-IJtovsk as abrogated and invalid and that both 
gave sufficient expression to this opinion. Russia expressl) declared this at 
the lime; the German (iovernment conlirmed it b\ failing to protest against it, 
by no! claiming rights under the treaty, and by the evacuation of the occupied 
Russian territories in connection with its attitude toward other Powers. That 
both Powers were in this respect of the same opinion can also be seen clearly 
in the fact that the treaty of Brest-Litovsk is not mentioned in the treaty of 
Rapallo. 

A true evaluation of the historic course of events, mtneover, leads also to 
the conclusion that it could not and did not seem necessary to tite German 
(io\ernmenl to issue (aside from the legal steps taken by it after tlie defeat of 
Germatiy in the World W'ar for the execution of the 1 realy of WTsailles) 
any special proclamati<m addressed to Cierman nationals expressly abrogating 
the treaty of liresl-ldtovsk. Livery body knew that this treaty had lost its ob¬ 
ject by the force of circumstances. With respect to such after-effects of a lost 
war, formalities ordinarily retjuisite to publicize the abrogation of the munici¬ 
pal validity of international agreements cannot be rec|uircd. Even if one is 
willing to admit distinctions in other cases in the consideration of the ques¬ 
tion lunv far the rights of individuals resulting from a treaty between stales 
are affected by events which interrupt the peaceful relations among nations 
—for instance, in the case of treaties of commerce or industrial property con¬ 
ventions.it is still impossible to draw any distinction between the interna¬ 

tional and the municipal effects of a treaty, like that of Brest-Litovsk, whose 
political, military, economic, and private law contents form a unified and 
indivisible whole. Mere each part depends upon the whole, stands or falls 
with it, both as to external and as to internal validity. That the irresistible pres¬ 
sure of events had robbed the Ciernian-Russian treaty of peace in its entirety 
of all practical significance lor both parlies was clearly evident to anyone in the 
autumn of I9I8. It could not be expected from the Reich Ciovernment, which 
w'as yielding to the pressure of events, that it should expressly and olVicially 
proclaim to its nationals the fact that henceforth the treaty had lost its sig- 
nilieancc, even if it had been brought to their knowledge ofiieially before the 
abrogating events had taken place. 

Nothing prevented, therefore, the efTeetive operation of g 2S of the Ham¬ 
burg Executory Law to the (ierman Civil Code at the time of the transfer of 
the real estate in question. Since the approval of the Hamburg Senate, required 
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of the defendants ns Russian nationals according to this section, had not been 
given, as appears from the facts of the decision of the court of first instance, 
and since therefore ownership of the real estate has not up to today passed 
to the defendants, the decision appealed from must be reversed. . , . 

Ennor^'s No'ti': Termination by Mutual Consent. . . Treaties can law¬ 
fully be modified or be terminated—hut only by processes prescribed or 
recognized or agreed upon by the parties to them.’" Aidr-menu^ire delivered 
to the Japanese Minister for Foreign Affairs bv the American Ambassador in 
Japan on April 29, 1934, under instructions from the IJeparlment of Slate. 
US. For. Rcl, Japan, IQJI~I94F I, 232. See also Hackworth, V, 29X. “In 
e.xamining the processes bv which treaties and other international agreements 
arc terminated, it becomes important to ascertain whether a particular act or 
occurrence has served to put an end to the compact, or has merely given one 
of the parties the privilege of doing so. The right of a Slate {o terminate a 
treaty . . . must not be confused with its power to effect such an achieve¬ 
ment. . . . Exercise of the power is to be regarded as lawful only when it is 
w'ithin the limits of the right,” Hyde. II, 1516. Sec alsc^ Josef E. Kiin/ in 39 
A.J.LL. (1945), l.SS-190; lauilerpacht's Oppenheim (7lh ed.), I, S40-S55. 

‘‘Generally speaking, treaties or obligations under treaties may terminate 
or be terminated, depending upon the nature of the treaty, iis terms, or at¬ 
tendant circumstances, by several different methods, such as hv (a) notice 
given by a contracting party pursuant to the terms of the treaty; (b) fulfilment 
of the provisions of the treaty; (c) c.xpiration of the period (T time for which the 
treaty was concluded; (d) extinguishment of one of the parties (in the case 
of bilateral treaties) or of the subject matter of the treaty; (e) agreement of 
the parties; (f) implication, as for example the conclusion of a sub.secjuent 
agreement covering the same subject matter or one wholly inconsistent with 
the earlier treaty; or (g) denouncement by one partv and acquiescence by the 
other/’ Hackworth, V, 297, citing illustrative materials, pp. 297-377. See also 
Rousseau, I, 506-554, The Harvard Research questions whether a bipartite 
treaty which creates rights for only one party may be terminated by the re¬ 
nunciation by the bendiciaiy; and denies that the execution of the stipulations 
ot a treaty terminates the treaty, l.oc. cit., 1161—1162. Sec K. Hofbauer, 
‘‘Ue.x'ccution. eause distinction dii ttaiie internationalC 20 R.D.I. (de La 
Pradellc. 1937), 92-103. 

The termination of a treaty or certain of its provisions by mutual agree¬ 
ment between the parties is the most logical, satisfactory, and uncontested 
method. Although the mutual agreement to terminate a treaty or some of its 
provisions is frequently expressed in a later treaty specifically providing for 
such termination, the German Reichs^ericht held in S.b:. v. G. and G. that such 
consent might be implied from the attitude of the parties; and the substitution 
of a later confficting treaty between the same parties terminates by implica¬ 
tion prior treaties. See examples of American practice in Hackworth, V, 304- 
307; ol British practice in McNair, op. cit., 475-491. It is sometimes difficult 
to determine whether a later treaty is inconsistent with an earlier agreement 
or whether it is intended by the parties to abrogate or suspend the earlier 
agreement. Sec the discussion of this problem in the decision of the Permanent 
Court of International Justice in the Electricity Company of Sofia Case and 
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the individual opinions of Judges An/ilotti, IJrrulia, van Evsinga, Hudson, and 
dc Visscher, r.C.IJ., Scr. A B, No. 77 (1939). 

Article 22 of the Harvard Research Draft on the Law of Jrcaiies reads: 

(a) A later treaty supersedes an earlier treaty between the same parties, to the 
extent that tlic provisions of the later treaty are iiieonsiNtent with the provisions of 
the earlier treaty. 

{ b) Two or more of tlie Slates parties to a treaty to which other Slates arc parties 
rnav make a later trealv wliich will supersede tiie earlier treaty in their relations 
inter sc, onlv il this is not lorbidden by the provisions of the earlier treaty and if 
the later treaty is not so inconsistent with the general purpose of the earlier treaty 
as to be likel\' to frustrate that purpose. 

(c) If State assumes by a treaty with another Slate an obligaii(»n which is in 
conihet with an obligation which it has assumed by an earlier treat) with a third 
Stale, the obligation assunted by the earliei treaty takes priority over the obliga¬ 
tion assumed 1)) the later treaty. 

See Comment, loc. cit., 1009 -1029. 

In its comment on Art. 22 (a), the Harvard Research emphasizes that ‘‘a 
later irealy mav supersede an earlier one, only when the parlies to the later 
treaty include all the parlies to the earlier one"; although “in practice there 
have been exceptional cases in which existing treaties were abrogated or re¬ 
placed by later ones without the express consent of certain of the parties to 
the earlier one: hut for the most part, they have been cases of mulliparlile 
treaties of laux^pean seltlemeni which were imposed by a group of Powers, 
including the greater ones, upon the non-contracting States, in the general in¬ 
terest.“ Imc\ cit., 1013-1014. See Harold J. Tobin, The I'cnuinatiim of Mul¬ 
tipartite Treaties (193,3), 206-249, 266-279; Hyde, JI, 1521-1523. In the 
Oscar Chinn C ase the Permanent Court of International Justice declined to 
discuss the validity of the Convention of St. Germain of Sept. 10, 1919, by 
wliich some but not all of the parlies to the General Act of Berlin of Feb. 26, 
18S5, and the General Act and Declaration of Brussels of July 2, 1890, had 
abrogated and modified inter sese the earlier treaties. In their dissenting opin¬ 
ions, Judges van Evsinga and Schlicking argued that the Court should have 
raised this c|ucslion on its own motion. Judge van Evsinga observing that “the 
General Act of Berlin docs not create a number of contractual relations be¬ 
tween a number of Stales, relations which may be replaced as regards some of 
these Slates by (Hhcr contractual relations; ... it provides the Congo Basin 
with a regime, a slalulc, a constitution. This regime which forms an indivisible 
w'hole may be modified, but for this the agreement of all contracting Powers 
is retjuircd.“ P.C.IJ., Scr. A B, No. 63 (1934), esp. pp. 80, 133-r34. 148. 
Sec also the opinions of Judges Nyholni and Ncgulesco in the European Co/n- 
mission of the Danube Case, Sen B, No. 14 (1927), 73, 129, and 

Judge NcguIc.sco in the Fhee Z<}nes Case. P.C.IJ., Scr, A, No. 22 ( 1929), 31. 
See above, p. 277, for protests against Soviet attempts to modify the regime 
of the Danube without the con.senl of all conlraeling States. 

Confusion arose from the fact that si.Mcen Stales which had ratified or 
acceded to Hague Convention I of 1899 for the Pacific Settlement of Inter¬ 
national Disputes did not ratify or accede to the revised Hague Convention I 
of 1907. Although dilTerim: somewhat in terms, both Conventions remained 
in force. Stales which ratified both Conventions found their relations with one 
set of Stales governed by the 1899 Convention and with another by the 1907 
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Convention. Ci. Hudson, P.CJ J., 5. The Universal Postal Union has avoided 
similar difficulties bv providing that from the date fixed for the entry into force 
of revised Acts “all the Acts of the preceding Congress are abrogated." Art. 15 
(4), Universal Postal Convention, 1948, T.l.A.S., 1850. See Cromwell F^iches, 
Majoniy Rule in 1 nterfiational Oryanizution (1940), 71 IT. 

In commenting on Art. 22 (b) of its Draft, the Harvard I^esearch cites, 
inter alio. Art. 2 of the Nine-Power Treaty relating to China, signed at Wash¬ 
ington, E'eb. b, 1922, which reads as follows: “The Contracting Powers 
agree not to enter into any treaty, agreement, arrangement, or understanding, 
either with one another, or individually or collectively, with any Power or 
Powers, which would infringe or impair the principles staled in Article 1." 
l!,S. For. Rel., 1922, I, 279. See also Art. 20 of the Covenant of the l^eague 
of Nations, below, p. 1051. The Comment adds (p. 1018) that there are cer¬ 
tain multipartite treaties such as the Covenant of the I-cague of Nations and 
the Statute of the Permanent Court of International .lusticc which possess 
a quasi-ccmstitutional character and whose general purpose might be frus¬ 
trated by later treaties modifying the original obligations between some only 
v)f the parlies to the original treaty. Such later treaties as impose upon the 
parties obligations greater than those imposed by the original treaty may not 
frustrate the purpose of the earlier treatv. Thus, for example, by Art. 4 of the 
T reaty of Mutual Guarantee, initialled at Locarno, Oct. 16, 1925. the parlies 
agreed in certain circumstances to regard as legally binding obligations the 
recommendations of the League of Nations Council which the League Covenant 
itself treated as mere recommendations. I^or text, see Hudson, International 
Legislation, III, 1693. 

Priority of ('onflietiny 1 reaty Ohli^aiiotis. Although many writers assert 
that a later treaty is null and void if in conllict with a prior treaty betweeen one 
of the parties and a third State, the Harvard Research in Art. 22 (c) merely 
stipulates that the earlier treaty takes priority. FA'^r practice, see Comment, pp. 
1024-1029; McNair, op. ( it., I 16-128; V’itta, op. cit., 184-208. On the other 
hand the legal priority of certain constitutional treaties such as the l.eague 
Covenant and the United .Nations Charter is established over earlier as well as 
later treaties. Although Article 20 of the League Covenant stipulated, in part, 
that “the Members of the I-caguc severally agree that this (\>venant is accepted 
as abrogating all obligations or understandings inter se w hich are inconsistent 
with the terms thereof," the drafters of the Charter decided “that it would be 
inadvisable to provide for the automatic abrogation by the CTiarter of obliga¬ 
tions inconsistent with the terms thereof" and that it would be preferable to 
draft a rule under which “the obligations of the Charter would be preeminent 
and w'ould exclude any others." IJ.N.C./.O. Doc. 933, F^eport of the Rapporteur 
of Committee JV 2 as approved by the Committee, .XIIL 707. Article 103 of 
the Charter reads: “In the event of a conflict between the obligations of the 
Members of the United Nations under the present Charier and their obliga¬ 
tions under any other international agreement, their obligations under the 
present Charier shall prevail.” The Report of the Rapporteur comments: “It 
is immaterial whether the conllict arise because of intrinsic inconsistency be¬ 
tween the two categories of obligations or as a result of the application of the 
provisions of the C harter under given circumstances: e. g., in the case where 
economic .sanctions were applied against a state which derives benefits or 
advantages from previous agreements contrary to said sanctions." /d.. 7(J8 
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Sec also H. Laulcrpacht, '‘ I hc Covenant as the 'Higher Law/ 1936 li.Y./.L., 
54-65. 

Scpurahility of Treaty Provisions. The Agreement of June 3, 1935, belvvccn 
the United Stales and Ciermany raises the queslion ol' the separability of treaty 
provisions. The older writers on the law of nations tended to regard a treaty 
as an iiulivisible unit which would stand or fall as a whole. See Harvard Re¬ 
search. lor. rit.. 1 134-1144. The Research comments: “The queslion of the 
separability o\ treatv pixwisions is rarely discussed by present day writers on 
international law, and as a result there is little doctrine based upon the charac¬ 
ter of modern treaties. Most of the older writers who expressed opinions on 
the questitm had in mind onlv bij'^artite treaties, (ienerailv speaking, bipartite 
treaties are homogeneous in character and deal with a single subject, although 
there are. o\' course, exceptions. Con.sequenlly. their provisions arc more likely 
to be interdependent or so closely related that the termination of one provision 
carries with it the termination of the others. It is different, however, with many 
multipartite treaties of today which sometimes contain several hundred articles 
dealing with a variety of miscellaneous subjects, the prov isitms relative to which 
are independent of one another ... In the case of such a treaty, one pro¬ 
vision rnav be terminated or suspended without necessarily disturbing the bal¬ 
ance of rights and obligations established by the other provisions of the treaty 
and without destroving one of the considerations which may have induced 
some of tlie parties to accept the treaty. . . . 4 here are, of course, multipartite 
treaties which must be regarded as an indivisible whole . . ."Id.. 113S-1139. 
In practice, the principle of separability is often applied. Id.. I 142 IT.; Hudson, 
P.C J.J.. 647: Hackworlh, \', 309-316. “Hut where treaties consist of diiler- 
ent parts, dealing with completely ditferent subject-mailers, it is now recog¬ 
nized b\ the majority of writers, by the treaties themselves, by international 
tribunals, and by the practice of states, that the problem of the validity or 
termination of treaty-created norms can arise nc4 only with regard to the 
treaty as a w hole, but also with regard to certain parts or articles of the treaty." 
Josef L, Kunz, “khe .Meaninc and the Ranee of the Norm Pacta Sunt Servanda" 
39 A.J.U.. { 1945), ISO, 194-195. 

Revision of Treaties. “The revisory conference lias long been recognized 
as an agency for the revision of treaties, but only recently has there been anv 
wide use of a provision for such revision in the treaty itself. Where used, 
it is confined almost entirely to treaties primarily technical in character . . 
Tobin, 77/c Termination of Multipartite I'reaiies (1933), 266 IT., 277. See 
Hudson, International l.e^islation, 1, Ivi-lvii. For a list and discussion of about 
450 of such revisory clauses, see S. Engel. Les clauses de revision dafis les 
traiti\s internationau.x multilaterau.x de rapre.s-^uerre, R.D.I.L.C.. 3rd Ser,, 
XX ( 1939), 529-55S, 70S-747. 

Since revisory clauses of treaties frequently require unanimity for a revision 
or modification of the treaty, consideration has recently been given to the 
problem of treaty revision in the absence of mutual agreement between the 
parties. Art. XIX of the League of Nations Covenant read: “The Assembly 
may from time to lime advise the reconsideration by Members of the League 
of treaties which have become inapplicable and the consideration of inter¬ 
national conditions w hose continuance might endanger the peace of the world." 
Potter observes: . . it does not seem that any question of a strictly juridical 

character is raised or decided by action under Art. XIX." Pitman B. Potter, 
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Article XIX of the Covenant oj the League of Nations, Geneva wStudies, XII, 
No. 2 (1941), 12. See, however, Josef L. Kunz, ‘The Law of Nations, Static 
and Dynamic.” 27 AJ.LL. (1933), 630-650; and bibliographies in Potter, 
Of), cit., and Lngel, loc. cit. Cj. Rousseau, I, 615-630; Georges Scclle, La 
Revision Jans Ics Conventiofts generales, Annuaire de llnstitut de Droit Inter¬ 
national (Brussels, 194S), 1-51, 175 11. 

The Lniled Nations Charter is even less explicit than the League Covenant 
on the cjLiestion of treaty revision; see Art. 14. For discussions at the San F'ran- 
eisco Conference, see V.N.C.LO.. IX, 126-15S, 347; VIII, 197-24S: XIII, 
612. 


2. BV OLNUNCIATION 


Denunciation by Rus.sia of Certain Stipulations of the 
General Treaty of Peace Between Great Britain, 
Austria, France, Pru.ssia, Sardinia, and 'rurkey. 
Signed at Paris^ oOlli March, 1856 


Treaty of 1856 


Article XI. The Black Sea is Neutralised; its Waters and its Ports, thrown open 
to the Mercantile Marine of every Nation, are formally and in perpetuity in¬ 
terdicted to the Flag of War, either of the Powers possessing its Coasts, or of 
any other FAnver, with the exceptions mentioned in Articles XFV and XIX of 
the present Treaty. 

Article XIII. The Black Sea beini^ Neutralised according; to the terms of 
Article XL the inaintenance or estaldishincnt upon its Coast of Military- 
Maritime Arsenals becomes alike unnece.ssary and purposeless; in conse¬ 
quence. Mis Majesty the Fmperor of All the Russias, and Mis Imperial Maj- 
e.sty the Sultan, engage not to establish or to maintain upon that Coast any 
.M i 1 i I a r y • M a r i t i m c Arsenal. 

.Article A7F. Their Majesties the Hmperor of All the Russias and the Sul¬ 
tan having concluded a Convention for the purpose of settling the Force and 
the Number of Light Vessels, necessary for the service of their CcKists, which 
they reserve to themselves to maintain in the Black Sea, that Convention is 
annexed to the present Treaty, and shall have the same force and validity as 
if it formed an integral part thereof. It cannot be either annulled or modified 
without the assent of the Powers signing the present Treaty, fllerlsict. The 
Map of Europe hy Treaty (1875), II, 1256-1257.J 
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Russian Circular Note of October 31, 1^70 

[The Russian Foreign Minister to the Russian Ambassador in I.ondon. 
After alleging various violations and infractions of the Treaty of 1(S56. the note 
continues: I 

Under these circumstances. His Majesty could not but ask himself what arc 
the Rights and Duties accruing to Russia from these modifications of the general 
situation and the departures from the engagements which, although conceived 
in a spirit of distrust towards herself, she has invariably and scrupulously ob¬ 
served. 

After maturely considering this question. His Imperial Majesty has arrived 
at the following conclusions, which you arc instructed to bring to the knowledge 
of the Government to which you are accredited; — 

Our illustrious Master cannot admit, dc jure, that 'f rcalies, violated in 
several of their essential and general clauses, should remain binding in other 
clauses directly alfecting the interests of his Empire. 

His Imperial Majesty cannot admit, de facto, that the security of Russia 
should depend on a fiction which has not sioikI iIk* lest of lime, and should 
be imperilled l)y her respect for engagements which have not been observed 
in their integrity. 

('emtiding in the feelings of justiee of ilie Powers who have signed the 
'rrcaty of 1X56, as well as in their consciousness of their own dignity, the Em¬ 
peror commands you to declare that His Imperial Majesty cannot any longer 
hold himself bound by the stipulations of the Treaty of 18/ 3Ulh March, 1856, 
as far as they restrict his Sovereign Rights in the Black Sea; 

'Hiat His Imperial Majesty deems himself both entitled and obliged to de¬ 
nounce to His Majesty the Sultan the Special and Additional C'oinention 
appended to the said Treaty, which fixes the number and size of the Vessels of 
War which the two Powers bordering on the Black vSea shall keep in that Sea; 

That His Majesty loyally informs of this the Powers who have signed and 
guaranteed the General Treaty, of which the Convention in question forms an 
integral part; 

That His Majesty restores to the Sultan the full exercise of his rights in this 
respect, resuming the same for himself; 

In acquitting yourself of this duty, you wall take care to point out that our 
illu.strious Master has only the safety and dignity of his Elmpire in view. His 
Imperial Majesty has no wish to revive the tiaslern Question. On this point, 
as on all others, he has no wish but the preservation and consolidation of Peace. 
He fully adheres to his consent to the general principles of the Treaty of 1856, 
which have fixed the position of 'rurkey in the European system. lie is ready 
to enter into an understanding with the Powers who have signed that transac¬ 
tion, for the purpose either of confirming its general stipulations, or of re¬ 
newing them, or of replacing them by sonic other equitable arrangement, which 
may be considered as calculated to secure the tranquillity of the East, and the 
Balance of Power in Europe. 

His Imperial Majesty is convinced that that Peace and that Balance of Powx'r 
will receive a fresh Guarantee if they are based upon a more just and solid 
foundation than one resulting from a state of things which no Great Power can 
accept as a normal condition of its existence. 
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You arc rcquesicd to read this despatch to the Minister of Foreign AtTairs, 
and leave him a copy. I avail, etc., Gok iniAKOi'r. [Hertslet, III, 1S94“1S9,S.1 


British Reply, Savemher 10, IS70 

[Earl Grafiville, liriiish Secretary of State for E'oreign Adairs, to the British 
Ambassador at St. Petersburgh: | 

. . . We have here an allegation that certain facts have oeciirred wltich, 
in the judgment of Russia, are at variance with certain stipulations of the 
Treatv, and the assumption is made that Russia, upon the strength ol her 
own judgment as to the character of those facts, is entitled to release hersell 
from certain other stipulations of that instrument. 

'I’his assumption is limited in its practical application to some ot the pro¬ 
visions of the I reatN, but the assumption of a right to renounce any one of its 
terms involves the assumption of a right to renounce the whole. 

This statement is wlu41v independent of the reasonableness or unreasonable¬ 
ness, on its own merits, of the desire of Russia to be released from the observa¬ 
tion of the stipulations of the 'I reaty of lS5b respecting the Black Sea. 

For the question is, in whose hand lies the power of releasing one or more 
of the parties from all or any of these stipulations? 

It ha.s always been held that that right belongs only to the (lovernments who 
have been parties to the original instrument. 

The despatches of Prince Gorlchakod appear to assume that any i>ne of the 
Powers who have signed the engagement may allege that occurrences have 
taken place which, in its opinion, arc at variance with the provisions of the 
Treaty, and, although this view is not shared nor admitted by the eo-signaiory 
Powers, may found upon that allegation, not a request to those Governments 
for the consideration of the case, but an announcement to them that it has 
emancipated itself, or holds itself emancipated, from any stipulations of the 
Treaty which it thinks (it to disapprove. Yet it is quite evident that the elfect of 
such doctrine, or t)f any proceeding which, with or without avowal, is founded 
upon it, is to bring the entire authority and ellicacy of Treaties under the dis¬ 
cretionary control of each (me of the Powers who may have signed them; the 
result of which would be the entire destruction of Ereaties in their essence. 
For whereas their whole object is to bind Powers to one another, and for this 
purpose each one of the parties surrenders a portion of its free agency, by 
the doctrine and proceeding now in question, one of the parlies in its separate 
and indi\idual capacity brings back the entire subject into its own control, 
and remains bound only to itself. . , . |Fr).: Herislet, III, 1S98-1899. Ia)r 
comparable replies of other signatory Powers, sec Fontes Juris Gentium, Ser. 
B, Sec. 1, Tom. 1. Pars 1, Ease; 2, pp. 759 (T.l 

Declaration as to Non-alteration of Treaties Without 
Consent of ( ontractin^ Parties, London, 

January 17, IB7I 

Tjanslalit)n as laid before Parliament 


The Plenipotentiaries of North (iermany, of Austria-1 lungary, of Great Britain, 
of Italy, of Russia, and of Turkey, assembled to-day in Conference, recognize 
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that it is an essential principle of the Law of Nations that no Power can liberate 
itself from the engagements of a Treaty, nor mociily the stipulations thereof, 
unless with the consent of the Contracting Powers by means of an amicable 
arrangement. 

In faith of which the said Plenipotentiaries have signed the present Protocol. 

Done at London, 17th .lanuary, 1X71. Pi-rnsiokm , Appowi, Granvillp, 
Cadorna, Hrunnow, Musurus. Broglim {13ih March. 1X71 ). jHcrtslet, III, 
1904.J 


Certain Articles of the Treaty Jietw'cen Cireat Britain, 

Austria. France, Gernuifiy {Frussia). Italy, Russia, 
and Turkey, for the Revision o/ Certain Stipula- 
tions of the 1 reaties of March ^0, 1H56, 

Relative to the Black Sea and Danube 

SiGNLD AT London, March 13, 1871 

Art. I. Articles XI, Xlll, and XI\' of the Treaty of Paris of the 30th March. 
1856, as well as the special C'onvention concluded between Russia and the 
Sublime Porte, and annexed to the said Article XIV', are abrogated, and re¬ 
placed b\ the following Article, 

Chtsitiy of Straits of Dardanelles and Bosfdiorus, and power to open them to 
Vessels (d War in littie of Fence, 

Ar i. II. The principle of the closing of the Straits of the Dardanelles and 
the Bosphorus, such as it has been established b\ the separate Convention of 
the 30lh March. 1856, is maintained, with power to His Imperial Majesty the 
Sultan to open the said Straits in time of Peace to the Ves.sels of War of friendly 
and allietl Powers, in case the Sublime Porte should judge it necessary in order 
to .secure the execution of the stipulations of the I reaty of Paris of the 30th 
March, 1856. 

Black Sea open to Mercantile Marine of All Nations, 

Art. hi. The Black Sea remains open, as heretofore, to the Mercantile 
Marine of all Nations. |Hertslct, HI, 1020-1921.] 


Denunciation of Extradition Treaty with Greece 
hy the I'niled States 

Ti:xt of Note Which iiii Americ an Minister Delivered 
ON Novemreir 6, 1933, to th! Greek Government 


I am instructed to inform Your E.xcclicncy that the United Slates Govern¬ 
ment has learned with astonishment that the Greek authorities have aeain 
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declined lo honor the request of the United States for the extradition of 
Samuel InsLill,^*' a fugitive from American justice. 

My Ciovcrnmcnt finds it difficult lo reconcile this unusual decision with 
the admission of the competent authorities that the fugitive committed the 
acts with which he was charged and tliat these acts are illegal and fraudulent 
both in liie United Slates and Greece. Without going into the details of the 
decision, it is c^'idenl that the authorities attempted actually to try the case 
instead of confining themselves to ascertaining whether the evidence sub¬ 
mitted In the United States Government was sufficient to justify the fugi¬ 
tive's apprehension and commitment for trial. There can be no doubt that 
the question of criminal intent referred to b\ the Hellenic Ciovcrnmcnt would 
be fairl\ and judiciously passed upon by the C'oiirts in the United Stales. 1 
am to add that my Government considers the decision utterly untenable and 
a clear violation of the American-Hcllenic Treaty of Extradition signed at 
•Athens on May 6, 1931. 

Inasmuch as liie Greek authorities have now seen fit on two occasions to 
deny tiie just requests of the United States made under the provisions of the 
above-mentioned Treaty, it is apparent that this Treaty, although similar in 
terms to treaties which the United Slates has found effective in extraditing 
fugitives from other countries, cannot be relied upon to cITect the extradition 
of fugitives who have fled to Cireece. My Government therefore considers 
that from the American point of view the Treaty is entirely useless. Accord¬ 
ingly 1 am instructed to give formal notice herewith of my Ciovernment's de¬ 
nunciation of the Treaty with a view to its termination at the earliest date 
possible tinder its pertinent provisions. fU.S. Department of State I^rcss Re¬ 
lease, No. 215 (1933), 257-258.] 


T[)riOR’s Notf:: Dcnifnciation of Treaties, '‘Treaties frequently provide for 
termination (in the case of bilateral treaties) or for withdrawal by a party (in 
the case of multilateral treaties) pursuant to notice given in the manner pro¬ 
vided for in the treaty.” Hackworth, V, 307. The right to give notice of 
termination or withdrawal is commonly referred to as the right of denuncia¬ 
tion. The Harvard Research slates this accepted principle of international law 
as follows; "‘Art. 34. A treaty may be denounced by a party only when such 
denunciation is provided for in the treaty or consented to by all other parties. A 
denunciation must be in accordance with any conditions laid down in the 
treaty or agreed upon by the parties.” See Comment, loc. at., I 173-11 S3; 
Hackwe^rth, V, 307-318; Hyde, 11, 1517-1521; McNair, op. eit., 360-364; 
Tobin, The Termination of Multipartite Treaties, 194-205; Rousseau, I, 
526 IT. 

The Harvard Research estimated in 1935 that approximately two fifths of 
the treaties registered with the Secretariat of the League of Nations contained 
stipulations providing for denunciation. Loc. cit., 1 177. The advantages of such 

*■ [I d.: .See nbove, p. 599. On September 2, 1937, the Unitetl States and Greece con- 
ckidcU n protocol by which they a^«:recd that the provisions of Article I of the 'rreaty of 
f^xtradition of May 6, 1931, “do not sieiiify that the court or mai!istratc is authorized to 
determine ihc tjucstion of the imilt or innocence of the pers<^n charged.” Fx. Agr. Series 
No. 114. the United Slates, therefore, on September 29, 1937, withdrew its notice of de¬ 
nunciation. Cf. Hackworth, V, 315.] 
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stipulations in a treaty are pointed out by Tobin (op. cit., 202-203): “It 
facilitates the securing of ihe consent of doubtful Slates to conventions aiming 
at universality, by removing the fear that changed conditions will make con> 

tinned adherence inconvenient or even dangerous. ... It minimizes the 

value of shrewd bargaining in conference, inasmuch as any State which is dis¬ 
contented with the result may shortly free itself from its obligations.” After 
an examination of multipartite treaties stipulating a right of unilateral denun¬ 
ciation Tobin concludes iicl., 204-205): “In general those treaties setting 
up differing rights and obligations for the difl'erent parlies arc not apt to pro¬ 
vide for unilateral tienuncialion. The same is true if the drafting of the con¬ 

vention has involved a considerable amount of diplomatic bargaining in order 
to secure the participation of one or of several States. In the cases of both 
these types (4' treaties, if such a provision is made it is frecpiently accompanied 
by a statement that denunciation bv one of the parties releases all the others, 
or by a prenision that in such a case all the parties should meet to confer on 
their subsecjucnt action. 4 he principle enunciated in the Dcclanition of Lon¬ 
don of 1871 concerning unilateral denunciation of treaties appears to have 
been intended to apply to this type of treaty. The signature of each of the 
parties appears to be accepted as a consideratii>n for that (4' all the others. 
On the other hand, if the subject matter i4' the convention is technical, and 
the rights and obligations of the parties are identical, the w'ithdraw’al from 
participation of one or a few of the States is less apt to alfcet seriously the value 
of the convention to the others. A considerable number of such treaties permit 
separate denunciation for colonies, dominions, or other territories under the 
sovereignty c^r jurisdiction of a parly. In such conventions it appears equally 
clear that llie participation of any party is not necessarily a consideration for 
the participation of the others.” 

In the ab.sencc of permissive stipulations in the treaty or the consent of 
all the parlies thereto, is unilateral abrogatiim of a treaty ever lawful? The 
question arises in practice in dilTering circumstances and will be discus.scd as 
(1) elfecl of violation; (2) withdrawal from treaties establishing international 
organizations; (3 ) eirect of changed conditions: (4) ctTccl of war on treaties. 

1. h'lJcct of Violaf‘u)n. Although the violation of a ircaiy by one of the 
parlies thereto does not automatically terminate the treaty, there is consider¬ 
able doctrinal support for the view that the injured parly “may by its own 
unilateral act terminate a treaty as between itself and a State which it regards 
as having violated such treaty.” Hackvvorth, V\ 346; Hyde, II, 1541-1546; 
McNair, tfp. a it.. 492-515; Fontes Juris Gentium. Ser. B, Sec. 1, Tom. 1, Pars 
1, Ease. 2, pp. 791-795. 4 his view is supported by an impressive list of writers 
(sec Harvard Research, loe. cit.. 1081-1084) and has been approved by 
American courts in Ware v. Hyltun, 3 Dallas 199, 261 ( 1796), In re Thomas. 
23 Fed. Cas. 927 (1874), and (liarlton v. Kelly. 229 IJ.S. 447, 473 ( 1913) 
and by the (British) Judicial Committee of the Privy Council in 1 lie Blonde. 
11922] 1 A.C. 313. In each of these cases, however, the courts held that, 
although the treaties involved might be voidable because of violation by the 
other party, the injured parlies had failed to exercise their rights to terminate 
the treaties, and the courts must therefore regard them as remaining in force. 
Because practice reveals few cases of unilateral abrogation of a treaty on the 
ground of violation by another party, the Harvard Research prefers to recom¬ 
mend merely a right of provisional suspension by the party alleging injury 
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pending a deicrmination bv a competent international tribunal or authority. 
Loc. < 77 .. I()77-l()9b. 

2. Wiihdrawal from Ircaiies Establishing International Ory,ani 7 .ations. 
Where a treaty establishing an international organization contains stipula¬ 
tions permitting withdrawal from the organization, the legal right of withdrawal 
from the obligations of the treaty derives from the treaty and must ordinarily 
be exercised in accordance with its terms. See. for example. League of Na¬ 
tions Covenant. Art. I (3); Constitution of the International Labor Organiza¬ 
tion, Art. I (5): Constitution of the Food and Agriculture Organization of 
the 1‘nited Nations, .Art. XIX; Articles of Agreement ('^f the International 
Monetary Fund, Art. XV. and of the International fiank for Reconstruction 
and Development, Art. VI. See also C. Wilfred Jenks, "Some Constitutional 
Problems of International Organizations,’' 1945 H.Y.I.l.., 1 1,22-25. Whether, 
in the absence of such stipulations, a legal right of withdrawal exists is highly 
t|ueslionable. In a Memorandum of Dec. 30, 1925, the IJ.S. Department of 
State was of the opinion that . . there is no implied right in any one party 
to a treaty to withdraw therefrom at will in the absence of specific jirovision 
for such withdrawal by denunciation or otherwise or unless another party to 
the treaty has violated it so substantialb as u> justify its termination. While 
there can be no c|ucstion that the United States would have the power to 
withdraw from the Permanent Court |of International Justice] at any time, 
still distinction between the power to lake such action and the propriety tliereof 
can be clearly drawn." The Memorandum added, however, that . . the 
authorities generall) on the subject of withdrawal from international engage¬ 
ments of indefinite duration, where no specific provision is made f(^r denuncia¬ 
tion, appear to be rather unsatisfactory." Olds to Lenrool, Hack worth, V, 
299. 1he United States therefore attached to its proposed adherence to the 
Protocol of Signature of the Statute of the Permanent (’ourt of International 
Justice, the f(4lowing reservation, inter alia: "4. I hat the United States may at 
any time withdraw' its adherence to the said Protocol . . 

At a conference of other signatories held in Geneva in 192b to consider 
the American reservations, the C'zechoslovak delegate, M. Osusky, observed 
that, although the Statute of the Court stipulated no right of withdrawal, 
nevertheless "the Statute was an international convention and that every in¬ 
ternational convention of the same type as the Statute of the Court implied the 
right of denunciation, even if no forma! provision were made for it." Minutes oj 
the Conference oj Stales Signatories of the l*rotocol of Si^^natitre of the Statute of 
the Pernianent Coitri <>»/ !nternational Justice, held at Geneva, Sept. 1—23, 1926. 
League of Nations, 1926, V. 26, p. 13. M Castberg (Norway ) “could not agree 
with the opinion expressed by several delegates, according to w'hich a convention 
which contained no provisions relating to denunciation might, as a general rule, 
be denounced by one of the signatories at any lime . . . That was a dangerous 
theory - - Id., 17. M. Henri Rolin (Belgium) summarized the discussion 
with the statement "that a large number of delegations had made formal 
reservations with regard to the principle, which indeed had been somewhat 
loo definitely slated, that international treaties might be denounced uni¬ 
laterally.’' id., 18. 

Unlike the (’ovenant of the League of Nations, the United Nations C’hartcr 
contains no stipulation granting Members a legal right to withdraw from the 
Organization. However, apparently because of the failure to modify the rigidity 
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of the Big Five veto privilege on amendments to the Charter, the Report of 
Commission I, approved by the San Francisco United Nations Conference on 
Fnlernational Organization in its Ninth Plenary Session, June 25, 1945, con¬ 
tained a Commentary on withdrawal, reading in part as follows: 

I he Cominiltce adopts the view that the Charter should not make express pro¬ 
vision cither to permit or to prohibit withdrawal from the Organization. . . . 
If, h(mever, a Member because of exceptional circumstances feels constrainetl to 
withilraw, and leave the burden of maintaining international peace and security 
on the other Members, it is not the purpose of tlie Organization to compel that 
Member to continue its cooperation in the Organization. . . . Nor wiuild it be the 
purpose of the (.)rganization to compel a Member to remain in the Organization if 
its rights and obligations as such were changed by Charter amendment in which 
it has not concurred and which it finds it.self unable to accept, or it an amendment 
dulv accepted b\ the necessary majority in the Assembly or in a general confer¬ 
ence tails to secure the ratification necessars to bring such amendment into effecl. 

r.'.A'.r./.O., I. blO IT. See also id., \ 1, 2()(>-*207, 212, 233; VII, 309-311. At 
the same plenary session, Mr. Gromyko, objecting to certain phra.ses in the 
tVmmentary, observed: ‘The opinion of the Soviet Delegation is that it is 
wrons: to condemn beforehand the grounds on which an) stale might find it 
necessary to exercise its rigltt of withdrawal from the Organization. Such right 
is an e.xpression of state stn-ereigntv and should not be reviled, in advance . . 

Id., I. 619. See Report hy the Secretary of State to the President on the Re~ 
salts of the San Prancisco Conference, U.S. Department of Slate. C'onferencc 
Series 71 ( 1945), 49, for an observation that although ‘‘the League C ovenant 
recognized withdrawal as an absolute right, , . . under the present C'harter, 
withdrawal is permissible but it will have to be justified." However, since the 
Gharter contains no prtw'ision permitting withdrawal, the juridical elTect of 
the San Francisco Commentary on Withdrawal is problematical. Cf. Hans 
Kelsen, '‘Withdrawal from the Ibiited Nations," I Western i\ditical Q. (1948 ), 
29-43; Kclsen, 1 he Law oj the Vnited Nations (1950), 122 IT. 

3. Effect of (liunycd C'otiditions.—Rebus sic stantibus. Although some 
writers have staled that all treaties are made upon a tacit assumption or con¬ 
tain a tacit clause conventio oninis intellii^itur rebus sic stantibus, “the defini¬ 
tion of the doctrine rebus sic stantibus generally given by the older writers on 
international law' and accepted by many writers today stales that the obliga¬ 
tions of a treaty terminate when a change occurs in those circumstances which 
existed at the time of the conclusion of the treaty and whose continuance 
formed, according to the intention or wills of the parties, a condition of the 
continuing validity of the treaty,'’ Chesney Hill, J'he Doctrine of "'Rebus Sic 
Stantibus" in International Law, University of Missouri Studies, IX (1934), 
S, citing a long list of writers. However, the doctrine “has been detined by 
neither an international tribunal nor a treaty between States," and, “despite 
superficial similarities" between writers, “there is no definition upon which 
a majority of writers agree." Id., 7. Although the doctrine has never been 
invoked by a State without its being challenged by other Slates, the few States 
which iiave invoked it have been in agreement that the doctrine is “based 
juridically upon the intention of the parties at the time of the conclusion of 
the treaty. ... It is not an objective rule of international law' which is im¬ 
posed upon the parlies, but is a rule for carrying the intention of the parlies 
into effect." Id., 75, 77. After a comprehensive survev of doctrine and the 
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practice of Slates, Professor Hill concludes: ‘'Despite any theoretical objections 
to the contrary, it remains true that custornar)’ international law lays down 
the rule that a party who seeks release from a treaty on the ground of a change 
of circumstances has no right to terminate the treaty unilaterally, and that 
recognition that the doctrine is applicable must be obtained either from the 
parlies to the treaty or from some competent international authority.”’ Id., 78. 
Similarlv, the Harvard Research, after an c.xtcnsive survey of doctrine, juris¬ 
prudence. and practice, concludes: “The principle is well established that one 
party to a treaty docs not have the right to terminate its treaty obligations 
unilaterally merely upon the ground that it believes that the doctrine rebus 
sic stantibus is applicable to the treaty." Loc. cit., 1124, 1()‘^)6-1 I2b. vSec also 
Rousseau, I, 578--6I5; Bricriv (4th ed.), 243-249; Hackworth, V, 349-356; 
Hyde, IT 1523-1527; laiuterpacht's Oppenheim (7th cd.), J, 843 IT.; Charles 
Fairman, “Implied Resolutive Conditions in Treaties." 29 A.JJ.L. (1935). 
219-236; Briggs, “The Attorney General Invokes Rebus Sic Stantibus/' 36 
A.JJ.L. (1942J, 89-96; McNair, op. cit., 376 fT.; Mcinoranduni oti the Soviet 
D(><'lrinc and Practice with respect to the Law of Treaties prepared by the 
U.N. Secretariat, A;CN.4/37, 21 November 1950, pp. 28 fl'., 35 fl. 

I'or the attempt by China to repudiate unilatcraHy the treaties on extrater¬ 
ritoriality, and subsetjuent negotiations, sec Publications, PX J.J., Ser. C, No. 
16-1; Gc(m<»c W. Keeton, "The Revision Clause in Certain Cdiinese 'I rcalies,” 
1929 ILY.).L., 111-136; V.S. For. Rel 1926, 1, 984-1001; id., 1927, 11, 
341-370; id., 192S, II, 398-449; id., 1929, II, 543-674; id., 19X0, II, 353- 
505; id., 1931, III, 716-932. For the attempt of the Egyptian Government to 
have the United Nations Security Council direct the evacuation of British 
troops from Eg\pt on grounds, inter alia, that the Ang!o-Eg)ptian Treaty of 
August 26, 1936, had “outlived its purposes," see Herbert W. Briggs, "Rebus 
sic stantibus before the Security Council: The Anglo-E^ypiian Question," 43 
AJ.l.L. (1949), 762-769. 

The argument of fundamentally changed conditions was used by the Gov¬ 
ernments of the United Kingdtmi, Australia, Canada, France, India, New' 
Zealand, and South Africa in 1939 as an excuse for modifying their acceptances 
of the Opli(^nal Clause ( Art. 36, par. 2) of the Statute of the Permanent Court 
of International .Justice so as to exclude from its compulsory jurisdiction dis¬ 
putes arising out of events occurring during the w'ar. Reservations as to the legal 
effect of these partial denunciations or unilateral modifications were made by 
Belgium, Brazil, Denmark, F:stonia, Haiti, Netherlands, Norway, Peru, Sweden, 
Switzerland, and Thailand. Sec League of Nations, OJ., 1939, 407-411; 
id.. 1940, pp. 44-47; M. O. Hudson, “'Fhc Nineteenth Year of the Permanent 
Court of International Justice," 35 AJ.l.L. {1941), 1, 7-11. 

“'I'he term ‘changed conditions/ unless given a somewhat narrow^ significa¬ 
tion. tails to indicate the basis of a definite legal right. . . . The phrase rebus 
sic stantibus is an unhelpful guide." Hyde, II, 1523-1524. Sec also McNair, 
<fp. cit., 376 ff.; Bcrtacco v. liancci and Scholtus, France, Tribunal dc Com¬ 
merce de St.-Fiienne, 17 Jan. 1936, Recueil Sircy (1937), Part II, 121, with 
Note by Ch. Rousseau; Annual Digest, 1935-37, Case No, 201. 
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X EFFECT OF CERTAIN POLITICAL CHANGES ON 
TREATIES 


SlieJiaclch et al. v. Commissioner of Prisons, 

Jerusalem, et al. 

PALnSIINT, SUPRI'MI*; C()l?RT, 1947 
14 PiiJcstinv L.R. ( 1947 ), 461 

[Extradilii^n of pclilioncrs from Palestine had been recjuestcd by the Head 
of the l.ebancse Stale for trial for assault and robbery allegedly committed in 
Lebanese territory.) 

ITiii; Cot Ri : Fi rzor rai d, Abdulhaoi.) This is a petition by way of habeas 
t'(frpiis, the petitioners being detained in consequence of proceedings taken 
under Article 10 of the Provisional Agreement for the Extradition of citTenders 
between Syria and Palestine. 

Those proceedings liave been challenged . . . 

The first two grounds, which can be considered together, are that there is in 
fact no valid treaty for the surrender of olTenders Ix'tvvecn this country and 
the Lebanese Republic, and that even if there purported to be such an agree¬ 
ment it is not a binding one. 'The provisional agreement in question was made 
in 1921 between General Gouraud, the High Commissioner of the LTench 
Republic for Syria and the Lebanon, and Sir Herbert Samuel, the High Com¬ 
missioner for Palestine. Mr. Asfour’s contention is that as the constitution 
of the territory known as the Lebanon has been changed the treaty has no 
elTcct. But as the Solicitor General submitted it is a well-recognized principle 
of international law that changes in the Government or in the constitution 
of a State have as such no clTccl upon the continued validity of the Stale’s in¬ 
ternational obligations. Advocate for petitioners while conceding this principle 
of international law submits that it does not apply to this case because, so 
he argued at all events, the previous Slate was a Mandatory and the successor 
Stale is a Republic. \Vc arc unable to agree that the form of government that 
prevailed in the previous Stale is a relevant consideration in applying the 
principle of international law we have quoted. It seems to us immaterial whether 
that form of Government v\as Despotic or Democratic, Monarchal f.svr j or Re¬ 
publican or even that recent innovation known as Mandatory. The important 
question is whether legal sovereignty to enable it to enter into treaty negotia¬ 
tions was vested in the previous State. It cannot be doubted that the" sov¬ 
ereignty, in so far as it afTected treaty-making power, vested in the French 
Republic in the case of the Lebanon, and in"the Mandatory in the case of 
Palestine, and their duly accredited representatives could lawfully make the 
treaty which is incorporated in the Second Schedule to Cap. 56 of the Laws of 
Palestine. That treaty, unless it is abrogated, binds the successor Government. 
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It is, therefore, still cflcctivc between the Lebanese Republic and Palestine. 
For these reasons the rule nuist be discharged. . . . 




L^X. Secretariat, Treaties and Stale Succession 

ExCI RPT from iNTROOrt tlON BY U.N. SlCRl lARlAT TO SlGN A- 
IT KFS, RaTIKU ATIONS, Ac ri PTANCI S. A( C 1 SSIONS, IK., G(>\- 
( I RMNG IHF NU i ril AM RAl. C l^NVI NHONS AND AgIU IMIMS IN 
Ri SI'lC r ()| WlIK N IMF SF( KF FARV-CirNl RAt .ACTS AS Dl F'OSI IORV 

U.N. Doc. EU9. V. 0. p. 3 


The changes which ha\e come about in the last few years in the stains of a 
number (T States have prescnleti some delicate juritlical and technical prob¬ 
lems. In conformity with the provisions of some eonventions, the contracting 
parlies had extended the application of the eonventiems to lerritcM'ies for the 
administration of which they were at that lime responsible. Some oi tliesc ter¬ 
ritories, howexer. have since acquired a status r>f full and complete independ- 
ence and haxe exen become Members of the United Nations. 

As the protocols amending former convenlit'jns provided that they were 
open for signature only \o the States Parties to those conventions, the ques¬ 
tion has arisen whether the new States should be regarded as Parties to the 
conx'entions in virtue of the undertakings assumed by the Powers xxhich 
were formerly responsible for their administration. 

Admittedly, the treaties or instruments establishing the independence of a 
new State usually deal xvith the problem of that State's succession to inter¬ 
national rights and obligations. Nevertheless, it had to be determined xxhether 
tlie new State had to notify the Contracting Parties expresslv in xvriling that 
it considered itself bound by I he conventions covering those rights and obliga¬ 
tions. 

Actually, the protocols amending former conventions were signed by the 
new States to xxhich the conventions were applicable in virtue of declarations 
made by the Powers xxhich formerly liad authority over those territories. In 
view of the clause limiting to certain States the right to beccBiie Parties to the 
protocols, signature by the new Slates constituted an implicit acknowledg¬ 
ment vis-a-vis the international community that they regarded themselves as 
still bound by the conx'cntiuns in question. In some cases, moreover, an ex¬ 
press declaration to this effect was made under the signature of the State con¬ 
cerned. 
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Israel, Treaties and State Succession 

Hxc FRP rs IKOM Rhply of Ministry for Fori ion Ai fairs, 
Govi.rnmfnt ot Israll, 24 January 19So, to Qui.siionnairfs 
OF Inifrnational Law C/ommission 

U.N. Doc. A/( N.4/19, 2.^ March 19.S(), pp. 28, 46 fF 


2. By w:iy of pivFicc it is pointed out that the State of Israel came into exist¬ 
ence onlyOn 15 May 194S, . . . By Section 1 I of the Law and Administra¬ 
tion Ordinance, 570fS-|948, . . . the first ordinance enacted in Israel after 
llie Declaration of Independence, it was provided that the law which was in 
force in Palestine on 14 May 1948, would he in force to the extent that it was 
ntu inconsistent with that Ordinance or with other enactments made by or 
under ih.e authority of the Provisional State Council and with the modifica- 
ti(ms resulting from the establishment of the State of Israel and its authori¬ 
ties. , . . 

19. The first problem tirising out of the termination of the Mandate wtis 
. . . to establish precisely the exact treaty relationship of Palestine with third 
States. . . . The British Foreign OHice furnished two lists . . . [containing! 
in all 140 items. I hese were a list by countries of bilateral agreements ex¬ 
tended to Palestine and a chronological list of multilateral agreements extended 
to Palestine. Neither of them included those treaties which the (iovernment 
of Palestine concluded directly on its own behalf. . . . 

21. The next stage was to establish precisely to which of these treaties 
Palestine was actually a parly. Resolution 181 (II). adopted b\ the General 
Assembly on 29 November 1947 and referring to the ITilure Government of 
Palestine, in recH)mmending the adoption of a Plan of Partition w itii Lconomic 
Llnion, contained a declaration which was to be made to the L'nited Nations 
by the provisional government of each proposed Stale before independence. 
Included in this declaration was a clause providing that “the Stale should 
be bound by all international agreements and conventions, both general and 
special, to which Palestine had become a party. Subject to any right of denun¬ 
ciation provided for therein, such agreements and cemventions were to be 
respected by the State throughout the period for which they had been con¬ 
cluded. Disputes about the applicability and continued validity of international 
conventions or treaties signed or adhered to by the mandalv)ry Power on 
behalf of Palestine w'ere to be referred to the International Court of Justice 
in accordance with the provisions of the Statute of the Court." {See Official 
Records oj the Second Session of the General Assembly, Resolutions. 1 38.) 

22. Examination of the treaty position in Palestine, having regard to the 
provisions of the Mandate and the terms of re.solution 181 (II) disclosed the 
following situation. Firstly, there were a number of general international con¬ 
ventions to which the mandatory government had adhered on behalf of Pales¬ 
tine in accordance with Articles 19 and 20 of the Mandate. Secondly, there 
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were a few international treaties, mainlv bilateral, which were concluded cither 
by the mandatory government with third States, or by the Government of 
Palestine itself, and which referred solely to Palestine. This was presumably 
in accordance with Articles 12 and IS of the Mandate. Thirdly, there were 
the extradition treaties and a number of other treaties whose provisions were 
extended to Palestine. As far as extradition treaties are concerned this was 
based upon Article 10 of the Mandate. Sometimes these treaties eontained a 
clause prtvv'iding for their extension to the various non-self-governing portions 
of the British Empire. Sometimes the extension to Palestine was as the result 
of an (u! hoc arrangement, which might or might not have contained appro¬ 
priate modilications in the terms of the Treaty. Fourthly, it was discovered 
that there were some treaties concluded by the British Ciovernmenl in its own 
behalf with foreign governments, which treaties contained provisions which 
were applicable to Palestine by virtue of its being under British jurisdic¬ 
tion. , . . 

23. After this thorough (although inconclusive) examination of the treaty 
position of Palestine had been completed, the Government of Israel reached 
the conclusion that it could he said that on the basis of the eenerally recoe- 
nized principles of international law% Israel which was a new international 
personality, was not automatically hound by the treaties to which Palestine 
had been a party and that its future treaty relations with foreign Powers were 
to be regulated directly between Israel and the foreign Powers concerned. An 
important factor in reaching this decision was that despite Israel's olfcr to 
make the LX'cIaratitm (sec S.C. Doc. S-'747 of 16 May 1948), she was not 
asked to do so, and, in accordance with General Assembly resolution 273 
(III) of 11 May 1949, was admitted as a Member of the United Nations with¬ 
out the said Declaration having been made. r>ip!omalic correspondence with 
various foreign governments, including the former Mandatory Government, 
has, accordingly, during the year 1949, been conducted on this basis. 

24. In drawing atlcntion to this situation, the Government ('f Israel sug¬ 
gests that two particular problems require consideration. The first is; what 
is the exact meaning of the expression “the parties to a treaty”? As to this, 
reference can be made to the decision of the House of Fords in the case of 
Philippson v. Imperial Airways, Ltd. [above, p. 839). I’he Government of 
Israel inclines to the view that there can be no automatic elevation of a de¬ 
pendent territory to the status of a party to a treaty simply because the terms 
of a treaty may have been made applicable to that territory by the Power in 
whose hands was entrusted the control of the foreign relations of that dependent 
territory. 

25. The second of these pr()bleins is the whole matter of the extension 
of international treaties to dependent territories. It is suggested that the start¬ 
ing point for such an examination should be the classification adopted by 
Professor Rousseau in his Principcs Gcncrau.x de Droit International Public, 
I, 3(S6. This question is one of considerable importance. The paragraph quoted 
above from resolution 181 (11) is itself based upon precedents of which two 
may be cited-—the Declaration of the Kingdom of Iraq of 30 May 1932, in 
connexion with the Icrniinaiion of the Mandate over Iraq, and Article 8 of the 
above quoted Treaty of 22 March 1946, between the United Kingdom and 
Transjordan—and it may possibly form a precedent in future instances of 
peaceful change leading to the independence of dependent States. It seems 
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that a distinction should he drawn between such independence which is, frcun 
the point of view of international law, no more than a change of GovcriiFncnt, 
and independence which in fact involves the creation of new iniernationa! 
personalities. 

26. In conformity with its basic approach, the Government of Israel has 
acceded dc novo to a niimhcr of international conventions regardless of whether 
previously Palestine was formally party to them or whether in some other 
way their prewisions had been made applicable to Palestine. Included in these 
are the two Geneva GcMiventions of 27 July l'“)29, regarding tlie amelioration 
of the condition of the wounded and sick in armies in the field, and regarding 
the treatment of prisoners of war (118 L.N.T.S., 303 and 343 ); the Inter¬ 
national Load Line Convention, signed at L.ondon on 5 July, 1930 (135 
L.jWl'.S.. 301); the International Convention for tlic Unification of Certain 
Rules regarding Air I'ransport, signed at Warsaw on 12 October 1929 ( 137 
L.iX.'J'.S.. II); the Convention regarding the Privileges and Imniimilies of the 
United Nations, adopted by the General Assembly in London on 13 February, 
1946 (1 (J.M.T.S., 15); the Internaticmal Telecommunication C'onvcniion, 
signed at Atlantic City on 2 October 1947; the I'nixersal Posi:>l Convention, 
signed at Paris on 5 July 1947 . . . I'hc Sccrctary-GencTal, in his compilation 
on Sii^natnres . . . crc. concerning niidiilaicrul ccnivcntions and agreements 
in res/n'ci oj which the Secretary-General acts as Depository, has remarked 
(page 4), that ‘‘admittedly the treaties or instruments establishing the indc- 
penclencc of a new State usually deal with the problem of that Stale's succession 
to international rights and obligations. Nevertheless, it had to be determined 
whether the new' Stale had to notify the Contracting Parlies expressly in writing 
that it considered itself bound by the conventions covering those rights and 
obligations,'” In other words, it is possible that detailed analysis might show 
that the type of blanket-undertaking to which reference is made in paragraphs 
22 and 26 might not, from a juridical and technical point of view, be adequate 
for the purposes for which it is intended. 


Separation of India and Pakistan; Treaties and State 

Succession 

[Hd. : On August 15, 1947, pursuant to enactment b\ the British Parliament 
of the Indian Independence Act, 1947, 10 & 11 Geo. 6, Ch. 30, India was 
.separated into the “two independent Dominions" of India and Pakistan, and 
each Dominion acquired supreme governmental aiilhorily in its territory. In¬ 
dia, an original Member of the United Nations, had long cnjo)cd international 
status as a separate participant in international conferences and organizations 
and as a separate party to treaties, although ultimate control of its iniernal and 
foreign affairs had, prior to the Independence Act of 1947, been in the British 
Government. Cj. S. M. Bose, The Working Constitution in India ( 1939), 15 IT. 
The separation of India into India and Pakistan raised questions as to whether 
cither or both Stales succeeded under international law to the international 
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rights and obligations ol' tlu' old India, e. g., membership in international or¬ 
ganizations. Was Pakistan automatically a party to treaties to which India 
had been a sej^arate party? 

On August b, 1947, agreement was reached at a meeting of the Partition 
Council that as from August 1>, 1947, the following Agreement “shall have 
tile ftirce and elleet of an agreement between the Dominions of India and 
Pakistan." Indian Jnde|vendence (International Arrangements) Order, 1947. 
IL.N, Doc. A C\6 Ibl, 6 October 1947, Appendix L cited below.] 


A^rccmcju as /o the DcvoJution of ]ntenuitional Rlights and 
Oh dilations ujuni the Dominions of India arid Pakistan 

l-tniteJ Nations. (LA*.. Cieneral Asscmhly, 2nd St'ssii>n (1947). Sixtli C om- 
niitlce, Sununtuy Kvi orils, Annex 6c (.-X.'C .6 U-* 1 ), p. .^09 

1. Fhe international rights and obligations to which India is entitled and 
subject irnmediatelv before 15 August 1947, will devolve in accordance with 
the provisions of this agreemeni. 

2. (a) Membership of all international organizations together with the 
rights and obligations attaching to such membership, will devolve solely upon 
the Dominion of India. 

E'or the purpo.ses of this paragraph any rights or obligations arising under 
the Final Act of the United Nations Monetary and Einancial C'onteience will 
be deemed to be rights or obligations attached to membership of the Inter¬ 
national Monetary Fund and to membership of the International Bank for 
Reconstruction and Development. 

(b) The Dominion c4‘ Pakistan will lake such steps as may be necessary to 
apply tor membership of such international organization as it chooses to join. 

3. (a) Rights and obligations under international agreements having an 
exclusive territorial application to an area comprised in the Dominion of India 
will devolve upon that Dominion. 

(b) Rights and (.obligations under inienialional agreements having an ex¬ 
clusive territorial application to an area comprised in the Dominion of Pakistan 
will dev(4ve upon that Dominion. 

4. Subject to articles 2 and 3 of this agreemeni. rights and obligations under 
all international agreements to which India is a parly immediately before the 
appointed day will devolve both upon the Dominion of India and upon the 
Dominion of Pakistan, and will, if necessary, be apportioned between the 
two Dominions. 

[On August 12, 1947, Dr. Ivan Kerno, Assistant vSecrelary-General for 
Legal Affairs of the United Nations issued a statement, U.N. Press Release 
PM '473, 12 August 1947, from which the following passages are of interest:] 

Lc^al Opinion of Dr. Ivan Kerno, Assistant Secretary-General 
U.N, Doc. PM/473, 12 August 1947 

1. FTom the viewpoint (^f international law, the situation is one in which a 
part of an existing State breaks off and becomes a new wState. On this analysis, 
there is no change in the international status of India; it continues as a Stale 



rFRMINAnON AND SIJSIM NSION 


925 


with all treaty rights and obligations, and consc(.)ucnlly with all the rights and 
obligations of membership in the United Nations. The territory which breaks 
oll/Pakistan, will be a new Stale; it will not have the treaty rights and obliga¬ 
tions of the old Slate, and it will not, of course, have membership in the United 
Nations. 

In international law, the situation is anah’igous to the separation of the Irish 
Free State from C»reat Firitain and of l^ielgium from the Netherlands. In these 
cases, the portion which separated w'as considered a new' State; the remaining 
portion conlimied as an existing State with all of the rights and duties which it 
had before. 

2. Apart from the question of separation, the Independence Act has cfTected 
a basic constitutional change in India. The existing Stale of India has become 
a Dominion. Lind consequently, has a new status in the British C’ommonweidth 
(^f Nations, Independence in external alTairs, and a new form of government. It 
is Llear. howe\er, that this basic ccuistilutional change tloes not allcct the inter¬ 
national personality of IndiLi, or its status in the United Nations. 

1 he only cjucstiim it raises is whether new credentials should be requested 
fiU' the IndiLiii representative in the (organs of the L'nited Natiims. Although 
there is no precedent for this situation in the United Nations, there is some 
basis in diplomatic practice for requesting new' credentiids in cases of Stiites 
w hich liLive undergone a change of sovereignty, as from a monarchy to a re¬ 
public. It would, therefore, seem appropriate for the Secretary-Cicneral to sug¬ 
gest \o the Ciovernment of India that in view of the change in son ereignty. 
it would be desir;iblc to have new ciedentiiiis issued to the Inditin representa¬ 
tives by the Flead iM the Ciovernment or the Foreign Minister of the new 
I..)ominion of Fndia. . . . 

Ifin.: On August \5. F)47, the .Minister for Foreign .AlTairs of the Ciovern- 
meni of F’akistan sent the following communication to the Sccretiiry-Ciencral 
of the United Nations: “On behalf of the Ciovernment t^f Pakistan. 1 have the 
honour to say that in my (i(n'crnmcntN view botli the Dominions of Fndia and 
Pakistan shvmld become Members of the United Nations, automatically, with 
elTcet from P'S .\umist. If, however, this view is not accepted. I herebv apply 
for the atlmission of F^ikistan as a Member of the United Nations. PLikislan is 
prepared to accept the obligLilions contained in the C'harlcr of the Ihiited 
\ali(.>ns.'' S.(\(>.R., 2nd year, Ni). 78 (IS6th meeting. 18 August l‘>47), 
2027, 2052. F^ursuanl, appLirently, to the Legal Opinion of the Assistant 
Sccrctary-Cjeneral, the membership of India in the United Nations was re¬ 
garded as continuing despite the changes in her status, and PLikistan. regarded 
as a ‘"new" vState wiis admitted to membership in the United Nations on Septem¬ 
ber 30, 1047. (t.A.O.R., 2nd Session. Plenary Meetings. 316 IT. Question was 
raised in (he F'irst Committee as to whetFicr India and Pakistan should not 
have been treated on a biisis of legal parity. Id.. 1st CA)mnutice, SF^, 50th 
meeting. 3 IT. The following question was referred to the Sixth C\>mmittec for 
consideration and report: “What arc the legal rules to which, in the future, a 
SlLile or Slates entering into international life through the division of a Mem¬ 
ber Slate of the United Nations should be subject?” Id., Sixth C'ommiltcc, 
SR, Annexes 6, 6a, 6b, 6c, 304 FT. I'he Report of the Sixth C'ommiltce, 
A, CM/2 12, 11 October 1947, is given below'. 

See further on the questions raised liy the separiition of India and pLikislan. 
Oscar Schachtcr, “Fhc Development of International F.aw through the l-cgal 
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Opinions of the United Nations Suciclariiit/' 1948 /if.}’././... 9K 101 IT.; Liang- 
Laing, "Admission of Indian States to the United Nations/' 43 A J.LL. (1949 )\ 
144 IT.] 


Report of Si.xtfi Committee to First Committee 

U.N. Doc. A/C. 1/: 12, 11 October 1947, O.K., General Assembl>, 2nd 
Session, 1st C <.>niinitlec, SR, p. 582 

I. That, as a general rule, it is in conformity with legal principles to presume 
that a Slate which is a Member of the Organization of the United Nations does 
not cease to be a Member simply because ils Constitution or its frontier have 
been subjected to cliangcs, and that the extinction of tlic State as a legal per¬ 
sonality recognized in the international order must be shown before ils rights 
and obligations can be considered thereby lo have ceased to exist. 

2. That when a new Slate is created, whatever may be the lerrilory and 
the populations which it compri.scs and whether or not they formed part of a 
State Member of the United Nations, it cannot under the system of the Charter 
claim the status of a Member of the United Nations unless it has been formally 
admitted as such in conformity with the provisions of the Charter. 

3. Beyond that, each case must be judged accoiding to its merits. 


F.nnoK's Noi r: Effect of Certain Political Changes on Treaties. For a dis¬ 
cussion of rebus sic stantibus, see above. "Changes in the balance of power 
or in the relative sirengih and inlluence of the contracting parlies" do not con- 
siilute valid excuses either for the termination of the ticaty or for "entitling 
one party to terminate or nuHlify a treaty without the consent of the other." 
See McNair, op. cit., 376; H\de, 11, 1523-1524, However, the occurrence of 
certain political chatiges may terminate a treaty (or entitle a party thereto 
lawfullv to ellect ils lermination or modiricali(.>n ); the occurrence of certain 
other changes fails lo provide such termination. 

Effect (ff Governmental Cbcuuecs. "It is accepted doctrine in whijii the 
United States has long acL|uicseed, thtil a change in the form of the govern¬ 
ment of a contracting State does not serve to terminate its treaties, or neces¬ 
sarily justify the attempt of any party to terminate them." Hyde, II, 1528. 
"Changes in the government or the internal polity of a Slate do not as a rule 
alTcct its position in international law. A monarchy may be transformed into 
a repubiic or a republic into a monarchy; absolute principles may be sub¬ 
stituted for constitutional, or the reverse; but, ihou^h the eovernment chanties, 

C? 

the nation remains, with rights and obligations unimpaired. . . . The princi¬ 
ple of tlie continuity of States has important results. The State is bound by 
engagements entered int(^ by governments that have ceased lo exist . . ." 
Moore, Dii^(st, I, 249; see al.so id., V, 341 IT.; Hackworth, V, 360 IT. "Unless 
otherwise provided in the treaty itself, the obligations of a Slate under a treaty 
are not alTected by any change in its governmental organization or its con¬ 
stitutional .system.” Art. 24, Harvard Re.search, loc. cit., with Comment, 1044- 
1055. "Treaties shall continue in cITecl even ;hoiigh the internal constitution 
nf the contracting Slates has been modiried. If the organization of the State 
should be changed in such a manner as to render impossible the exceiition of 
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the treaties, because of division of territory or other like reasons, treaties shall 
be adapted to the new conditions." Art. 1 1, Convention on Treaties adopted 
at Havana, February 20, 1928, at the Sixth international Conference of Ameri¬ 
can Slates. Hudson, Inteniational Lc^islutiou, IV, 2381. Sec al.so Lcpcschkin 
V. Gossu'cilt'r, below, p. 931. 

‘it is clear that the parties to treaty (obligations arc States and not their 
governments (even when the obligation is expressed to be between Govern- 
nicnts . . .) Accordingly normal constitutional changes in governmem raise 
no question as to their cITcet upon treaties. When, however, a change in a 
Government takes place in a revolutionary manner so as to involve a break in 
li.'gal conlinuity, questions of this nature may arise. . . . The conclusion to 
be drawn from the evidence is that, during the interval which elapses between 
the fall of one duly recognized government and the recognition of the new 
and revolutionary one, treaties between the two States remain ... in force, 
though their operation is suspended so lar as it involves any inlcrcouisc be¬ 
tween the two Stales, and that upon recognition their operation automaiieally 
revives in llic absence of any agreement to the contrary." McNair, op. cii., 
3S3_..^S4. 

On FVbruarv 1, 1924, the British Government informed the Soviet Govern- 
inent that “His Majestv's Government arc advised that the recognition of the 
Soviet Government of Russia will, according to the accepted principles of 
international law, automaiieally bring into force [ 5 / 0 ] all the treaties con¬ 
cluded between the two countries previous to the Russian Revolution except 
where ihev have been denounced or have otherwise juridically lapsed." In 
reply, the Soviet Government stated that it was “prepared to arrive at an 
understanding with the British Government to replace tho.se former treaties 
which have either beeti denounced or have lost their juridical force as a result 
of events during or after the war." Toynbee, Survey of Iniernailonal Afjuirs, 
1924, 49 1--492. Sec Bulletin de llnstilu! Intermediaire Intcnuitunml, XI 
(1925), 154-155, for a Gomniunication of April 2, 1924, from the wSovict 
Government to the Director of the Institute, staling in part: “A general abro¬ 
gation of all the treaties concluded by Russia under the former regime and 
under the Provisional Government never took place. However, it hardly fol¬ 
lows that all these treaties arc siisecpliblc of being reconfirmed. It will be in 
place to examine this question from the point of view of the clause rebus sic 
stantibus for each State and each treaty .separately" (trans. from Harvard 
Research, loc. cit., 1119). For a discussion of the Soviet contention that the 
social revolution millilies and voids preexisting treaties incompatible with its 
principles, .sec Eugene A. Korovin, “Soviet Treaties and International Law," 
22 AJ.I.L. (1928), 753, 763; Harvard Research, loc. cit., 1051-1055, and 
works there cited; Hyde, II, 1528-1529. Sec also T. A. Taracouzio, 'I'/ic Soviet 
Union and International Law (1935), 235-290; .John N. Hazard, “Cleansing 
Soviet International Law of Anti-Marxist Theories," 32 A.J.I.L. (1938), 
244--252; Michael T. Florinsky, “The Soviet Union and International Ai^ree- 
ments " 61 P.S.Q. (1946), 61-89. 

Effect of Extinction of State. “A treaty to w'hich only tw'o States are parties 
is terminated when one of the parties becomes extinct." Harvard Research, 
loc. cit., with Comment. I 165-1 168. “W'hcn a Stale relinquishes its life as such 
through incorporation into or absorption by another Stale, the treaties of the 
former are believed to be automatically terminated. The complete loss of in- 



928 


JNTI'RNATIONAL AGREEMHNTS 


ternational personality in consequence of the extinction of Stale life produces 
this result." Hyde, 11, 1529 if. For British practice, see McNair, op. <7/,, 3S9-- 
412. rhe practice of the United States has not always been consistent. See 
Hackwi>rth, V, 361 IT.; Hyde, loc, tit. However, as the Harvard Research 
concludes; **Whatever may have been the original position of governments in 
all these cases of total annexation, one fact stands out; namely, that in prac- 
ticailv every case the final outcome was the acceptance, expressly or by ac¬ 
quiescence, of the principle that where the elfect of the annexation was to 
extiiiguish the international juridical personality of the annexed Stale, the 
bipartite treaties with other Powers to which it was a parly at the lime oi 
annexation, were terminated." Loc. cit., 1 167--1 16S. 

The ultimate survival of Slates like Ethiopia and Austria after periods of 
apparent extinction raises legal questions for which materials are not yet avail¬ 
able. Their siiiviva! would seern to take them out of the case in which ex¬ 
tinction terminates treaties. .Sec Hyde. II, 1534. Jt would seem to be entirely 
appr(q?riate to revive treaties in force prior to the interregnum. 1 he question 
is whether this can be done otherwise than by mutual agreement. 

“Where a Slate, although uniting with or becoming a part of another, di>es 
not whollv lo.se its identitv or sutler complete loss of its State life, retaining 
‘a territorial identitv with full power of action over a subject-malicr of a treaty 
previous!V concluded,' there is reason to claim that the agreement is not 
terminated bv the Union." Hyde, II, 1535. See VIcNair, op. (if., 412-435. On 
the assumption by the (icrman Empire of the obligations of certain treaties 
concluded by Prussia and other German states, see Hackw(’»rth, \’, 367 -36S, 
375-“377, and the authorities there cited; TerUnden v. Ames, 184 U.S. 270 
(1902), 

Ffleet ()/ Tenitoriel Chemises, “A change in the territorial domain of a Slate, 
whether by addition or loss of territory, does not, in general, deprive the Slate 
of rights or relieve it of obligations under a treaty, unless the execution of 
the treaty becomes impossible as a result of the change." Art. 26, Harvard 
Research, /or. cif., with Gomment, 1066-1077. “. . . As a general rule ter¬ 
ritory of the annexed or incorporated stale becomes impressed with the treaties 
of the acquiring stale, so far as they are not locally inapplicable. This matter 
is usually the subject of an understanding between the annexing slate and other 
treaty states at the lime of the annexation, or of an anirniative declaration by 
the annexing state acquiesced in by other treaty countries." Memorandum of 
the Lcaal Adviser, Department of Stale, Mr. Hack worth, March 18, 1938. 
Dif>esf^y. 376-377. See also Hvde, II, 1534-1535; McNair, op. cit., 436- 
444. 

On the merging of Serbia into Yugoslavia, see Harvard Research, loe. cit., 
1074-1075; Flackworth, V, 374-375. On the German annexation of Austria 
and Czechoslovakia, sec Hackworlh, V, 370-373, 377. 

“1'he continuity of the statehood of a contracting party remains unalTecled 
by its loss of even a substantial portion of its territory, and so precludes asser¬ 
tion of the claim that the mere diminution of the national domain necessarily 
yields to such party the privilege of denouncing its existing agreements." Hyde, 
JI, 1536 n.; McNair, op. cit., 444—447; Moore, Di(*est, I, 248. 

New States. With reference to the formation of the Republic of Finland 
in 1919 the British Government stated: “(In reply to your inquiry] Whether 
former treaties with Russia can be held to be in force between His Majesty’s 
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Government and the Finnish Government, 1 am advised that in the case of a 
new Stale being formed out of a part of an old State there is no succession 
by the new State to the treaties of the old one . . . [with the possible exception 
of serviliides). Consequently there are no treaties in existence between Finland 
and this counlrv.'’ Quoted in McNair, op. cit., 454. vSee also. /</., 45()--461; 
Hyde, JI, 1540-1541; Hackworth, V, 362 fT. 

In certain cases new Slates have been required to adhere to specified exist¬ 
ing multipartite treaties. Sec Articles 18, 19 (with Annexes), and 20. of the 
treaty of June 28, 1919. between the Principal Allied Powers and Poland; 
Articles 20 (with Annexes) and 21 of the treatv of September 10. 1919. be¬ 
tween the Principal Allied Powers and Czechoslovakia. IJ.S. For. Rcl.. Paris 
Peace Conierence, 7979. XI11, 804 IT., 818 IT. 

B. Suspension 

Renault v. Roiisskv-Renault Co. 

I9<an( r, Coi Ki or Aimm ai.s of Paris, 1926 

Journal dn Palais (1927), II, I: Dalloz, Uccni’H dc Jurisprndetwe 
( iy2(>). II, 196 I' 

I'Fiir Coi'Kr.l 1 he case comes up on an appeal filed by l.ouis Renault and 
the Socicie des Usines Renault against a decision of the Commercial Court of 
the Seine of February 19, 1925: . . . 

Considering that under the terms of a Convention signed between France 
and Russia at Saint Petersburg on July 15/27, IcSqo, Russian subjects who 
shall undertake proceedings in France as plaintilfs or as inter\ening parlies 
must not be required to pay any fee, guarantee or depivsii to which French¬ 
men would not be subject, according to French laws; tliat this Convention, 
atlopled by a law of March 3 I / April 2, 1899, has been approved and pn>mul- 
gated to receive full and entire e.xecution in France by a decree of the President 
of the Republic dated April 12/14, 1899; 

(\)nsidering, moreover, that Article 17 of the Convention signed at The 
Hague on July 17, 1905, between France and Russia, stipulates, especially, 
that no guarantee or deposit under any name whatsoever may be imposed, 
either by reasons of their being foreigners or because of lack of residence or 
domicile in the countries, upon the nationals of any of the contracting wStaics 
v\ho have their domiciles in any of these Stales and who shall be plaintiffs 
or intervenors before the tribunals of another of these Slates; that this diplo¬ 
matic Convention, adopted by a law of April 7/9, 1909, has been promulgated 
to receive full and entire execution by a decree of the President of the Republic 
dated April 30/May 2, 1909; 

Considering that the Roussky-Rcnaiill Company maintains, first, that these 
[Fd.: Translation. .Sec Note by J.-P. Niboyet, Journal du Palais ( 1927), 1-?.] 
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conventions, thus adopicd by law and promulgated by decrees, are an integral 
pari of internal French law and that they must be applied in France, so long 
as they have not been modified or abrogated by a posterior law; seeing that 
no law to this clTcct has intervened umil this day, it invokes, in its capacity as 
Russian company, the benefit of these diplomatic conventions and claims that 
it has always free access to the ITench tribunals; 

Considering that, according to Article 8 of the Constitutional Law of July 
16. 1875, the President of the Republic negotiates and ratifies treaties; that 
some of these treaties do not become definitive until after they have been 
adc^pted by the two chambers and that this is llie ease with respect to treaties 
concerning civil procedure, cs{x*cialiy the canuo jiidicatufu siflvi: but that the 
intcrvcrilion of the legislative power has here no other object except to au¬ 
thorize the President of the Republic to ralifv these treaties and to render them 
executory by promulgating them; that it docs not diminish his power in any 
respect and that he may or may not use this legislative authorizalion either to 
promulgate or not to promulgate the treaties, according to the circumstances; 
that it belongs solely to him, in the full exercise of his powers and to the ex¬ 
clusion of the legislative power, as well as in virtue of the resolutive clause 
which is expressed or implied in treaties, to denounce treaties in order either 
to terminate them or only to suspend their clTeels when the interests of the 
conn try so require; 

Considering that the President of the Republic acts in this matter as chief 
of the executive power; that he may delegate this right to tiie governnicnt 
and especially to the Minister of Foreign AlTairs; that he effects through him¬ 
self or through his delegate a governmental act of first importance, and that 
the judicial authority may only take notice thereof so as to apply it, without 
the right to discuss or evaluate it; 

Considering that, on October 28, 1924, the President of the Council, Min¬ 
ister of Foreign Affairs of France, notified the representatives of the govern¬ 
ment of the U.S.S.R. that he recognized it dc jure: that he proposed to it at 
the same lime to open negotiations of a general nature, more particularly in 
economic matters, and that this communication states spceilically: “Until the 
happy outcome of these negotiations, the treaties, conventions, and arrange¬ 
ments having existed between France or French citizens and Russia shall 
have no effect; the private legal relations in existence before the establish¬ 
ment of the power of the Soviets between Frenchmen and Russians will con¬ 
tinue to be regulated as they have been up to this lime, and the auditing of 
accounts bclwccn the two Slates will be suspended in every respect, all con¬ 
servatory measures being taken”; that under dale of October 29, 1924, the 
Central Executive Committee of the U.S.S.R. acknowledged the receipt of this 
communication to the French government and expressed to it its full agreement 
to open negotiations on the terms offered; that the convention of July 1.5/27, 
1896, and that of July 17, 1905. are included in the very general enumeration 
formulated in the letter of the President of the Council, Minister of Foreign 
Affairs of France, dated October 28, 1924; that their excciilion has been sus¬ 
pended, and that the diplomatic situation not having in the least changed up 
to this day, Russian citizens who plead before the French tribunals remain 
temporarily subject to the ccmirnon law which governs foreigners; that when 
they arc plaintin’s or interveners before the French tribunals they are bound, 
if the defendant requests it, by the application of Article 16 of the Civil Code 
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and 166 of the Code of Civil Procedure to give a guarantee for the payment 
of costs and damages resulting from the proceedings; 

Considering that the summons to the Commercial Tribunal of the Seine 
on the petitiem of the (Russian) Rousskv-Renault Company is of October 23, 
1924; that it is prior to the day on which the suspension of the diplomatic 
conventions became official; but that the governtnentai act which effectuated 
it had the c(Misec|uenee, with regard to I^iissian citizens plaintiffs before fTeneh 
tribunals, of putting into force again the provisions of the I'rcnch Code of Civil 
Procedure, especially that wliich imposes upon them the canfio judicatuni solvi; 
that it is a principle that, in the absence of a text which stales plainly the con¬ 
trary, procedural laws arc retroactive and apply to pending litigation from 
the moment they become obligatory for whatever reason; 

Considering that the documents of the case permit the fixing of the cautio 
which the Rousskv-Renault Company must furnish, in accordance with the 
law, at 50,()()() francs; 

f or these reasons. 

Declares that all liie requests and conclusions of the Rousskv-Renault Com¬ 
pany arc unfounded and arc rejected, 

Re\erses tlie decision; 

Stales that the Roussky-Renault Company must furnish the cautio jiidi- 
caluiu solvi in the case it instituted against Louis Renault and the SociiHe 
Anonxiuc dcs I'sines Renault; fixes the amount thereof at 50,000 francs and 
condemns the Roussky-Renault Company to pay all the expenses of the first 
hearing and of the appeal. 


Lepcsclikin v. Cosswcilcr & Co. 

SW'lTZl-RLAND, F^IDI'RAl. TrIUONAL, 1923 
Ojjn ial Reports: vol. 49, part I, 188 

[Lcpcschkin, a Russian subject, had been compelled to furnish the cautio 
judicatum solvi. He opposed this by invoking Ihe Hague Convention of 
July 17, 1905, concerning civil priKcdurc. The Tribunal of the Canton of 
Ziirieh decided on the basis of advice received from the Federal Department 
of Justice and Police that this Cc’invention was suspended as belw'ecn Switzer¬ 
land and Russia. The Sw iss Government had not recognized the Soviet Govern¬ 
ment and the latter was no longer applying the Convention. Lepeschkin ap¬ 
pealed.] 

[By hip Court.] ... It is a universally recognized and incontestable 
principle of the law of nations that modifications in the form of government and 
in the interior organization of a state can have no effect upon its rights and 
obligations in international law; in particular, they cannot abolish the rights 
and obligations resulting from treaties which that state has concluded (Liszt, 
Volkerrecht (9th cd.), 57; Ullmann, Vdlkcrrccht, 135, § 35; Nippold, Der 
2»[Ed.: Tran.slated from 51 J.DJ. (1924), 1135.] 
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VolkcrrcrJirfirhc I’rr/mc. 239-240). In this case, the modifications in the 
form of [the Russian) eovernment have involved a profound upset of the 
whole inlernai juridieaforder and of the relations of individuals amonesl 
themsehes ami with the slate. The result has been a situatitm which is in 
funclameiiial {^ppt^silion to the juridical organization ol all the other l Airopcan 
stales and which mav have given— since certain factual conditions in con- 
sideralitMi of wfiieh the treaty had been concluded have compietely disap¬ 
peared—to (he other ccmiracting states the right to withdraw from the treaty 
by reason of the prinei['>ie clausula rchus sic statuihiis, admitted by the law 
of nati('ns.-' But it is impossible to maintain, as the appellee does, that Russia 
has compleieiv lost the facuitv of being a state and a subject of the law of na¬ 
tions. On the conlrar\, she fulfills the conditions of statehood inasmuch as and 
so long as she constitiiics an organized community, representing a population 
of a determinate territory, and ruled over by an independent and autonomous 
government. The recognition or absence of recognition of her government by 
other slates is of no importance in the question of Russia's existence as a 
slate (Liszt, 47: IJllmann. 129, 29 and 30). 

'I he eouns o\ previous instance do not, for these reasons, contest the right 
of Russian n’sstfrrissanis to invoke the [Mague| Convention. 13ecati.se the 
E'cderal Department of Justice and Police has stated that Russia did not fuHill 
iier obligations under the Convention in its relations with Switzerland, the 
Swiss judges draw therefrom the conclusion that they have the right to refuse, 
on their part, the application of the treaty to Russian nationals, inasmuch and 
.so kmg as Russia w ill not change her altitude. 1 his pi>inl of view mistakes the 
attitude which must be observed by tribunals in the application of a treaty of a 
legislative nature between stales. The obligatii>n on the judiciary of each 
contracting state to observe a treaty of this kind does not result directly from 
the treaty itself which, to begin with, creates obligations only between slates, 
since these arc the subjects of the law of nations. .An act of the organs compe¬ 
tent according Xo internal constitutional law is necessary to authorize the execu¬ 
tion of the provisions (d' the treaty and to give them validity as internal law 
(Ullmann. 253: Laband, Siaatsrccht, Vol. li, 5^ 60; Fleiner, Hitndcssfaatsrccht, 
S 77 ). The adt>piion of an international treaty by the I-ederai Assembly has 
a double juridical significance: first, it conveys the approbation necessary 
to bind Switzerland internationally by the treaty, and gives the Federal Council 
the powers needed by it to proceed with the exchange of ratifications: secondly, 
it confers upon the provisit)ns of the treaty the character of legal rules binding 
the authorities and the rcssonissants of the state. The provisions of a treaty so 
approved have tlie effect of internal legislation, as long as the legislative act, 
which has given them this obligatory force, has not been annulled by a contrary 
act of the legislature that has promulgated them. The role of the judge, there¬ 
fore, is to examine whether the conditions set by the treaty itself have been 
met so as to permit a rcssortissanr of the other party to exercise a right guaran¬ 
teed by the treaty. If this is the case, the right must be protected; it cannot be 
disregarded for reasons that might at most authorize the public authority, which 
has changed the provisions of the treaty into rules of internal constitutional 
law. to denounce the treaty. Lacking such abrogation, the reasons stated can¬ 
not prevent the continuance of the effects of the treaty. The solution would 
not be dilferent even if one should refrain from distinguishing between the oblig- 

[Ed.; See above, pp. 917-918.1 
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atory force of the treaty in internal law and its obligatory force on Switzerland 
in international law. If international law recognized in a state the right to free it¬ 
self from a treaty because of an essential change of circumstances, and even if 
it be admitted that the non-fulfillment of the obligations of a treaty by the other 
slate is a cause for its annulment, it is nevertheless certain that in neither case 
can there be any question of an abrogation ipso jure of the contractual obli- 
galions. The stale which intends to abrogate a treatv must communicate this 
to the other contracting parties according to the usual formalities of the law 
of nations. I’hese two possibilities do not, therefore, give any right except that 
of denouncing the treaty and this denunciation alone has the legal result of 
annulling the obligations undertaken (Liszt, 170-171; Ullmann, ^ 84. p. 784; 
Nippold, 235 ff.). But, from the nature of things, the denunciation, just as 
the conclusion of the treaty, can issue only from those stale agencies which 
are competent, both in constitutional and in international law, to assume 
obligations for the slate with other stales. Nor is the suspension of a treaty 
as an act of retorsion against non-execution by the other party any difTerent. 
l:,ven this . . . can cotne only from the power which decides what orientatii)n 
to give Swiss foreign policy. . . . 'I he right of the courts to lake the initiative 
in regarding the treaty as abrogated or to adiqn measures of retorsion, because 
the circumstances seem to them to justify these steps, is excluded by the nature 
of the case itself. I here is at stake an international obligation of Switzerland, 
as a state toward another stale, and not merely an individual right of the res- 
sorussiuit of the other slate. The determination of what consequences should 
Ilow from the failure i>f a slate to fulfill its international obligations is. like 
the question of ascertaining whether a treaty should be concluded, conditioned 
by considerations of public policy. But it is impi>ssible to recognize in the judije 
a riglu to give precedence to his opinion over the will of the competent public 
authorities which, in this respect, can alone have juridical elTccl in refusing 
to a.pjily the provisions of a treaty for such reasons as those embodied in the 
judgment appealed. . . . 

[The decision was. therefore, annulled in so far as it required that a deposit 
of a guarantee be made.] 


EnrroR’s Norr: Suspoision of Treaties. On Renault v. Roussky-Renaulf, see 
Note by ,1. P. Niboyel in Re( iieil Sirey { 1927), Part II. 1-3. On Lepesehkin 
V. C/o.ssw'eiler, see .1. Kosters, Le caractine juridicpie des trades relatifs au.x 
droits leyaitx des sujets, 9 Bidletin de ITnstitut Interniediaire International 
(1923). 1-31. See lAnvinsky v. Receiver in Bankruptcy of .. . 'daka," 
Ltd., Annual Digest. 1^31-32, Case No. 16; N. and M. Shipojj v. Fite, id., Case 
No. 17; Bertacco v. Bancel and SchoUus, id., 1935-37, Case No. 201. 

Since the parties to a treaty may terminale it by mutual agreement, it seems 
unquestioned that they may mutually agree to suspend its operation. With 
the exception noted below, unilateral suspension of a treaty is governed, in 
principle, by the rules of international law applicable to the unilateral termina¬ 
tion of a treaty. 

Effect of Severance of Diplomatic Relations on Treaties. Although the 
severance of diplomatic relations between the parties to a treaty does not 
terminale the treaty or even suspend the operation of all treaties between such 
parties, “if the execution of a treaty is dependent upon the uninterrupted main- 
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tcnancc of diplomatic relations between the parties thereto, the operation of 
the treaty is suspended as between any parties upon the severance of their 
diplomatic relations; in the absence of agreement to the contrary, however, 
the operation of the treaty as between such parties will be revived by the re¬ 
establishment of their diplomatic relations." Harvard Research, loc, cit., with 
Comment, 1055-1066. The Comment states “that an examination of many 
treaties now in force . . . will show that the execution of a large number 
of them or at least of certain of their provisions, is dependent wholly or in 
some degree upon the existence of diplomatic relations between the parties. 
In some cases . . . the treaties themselves expressly require the intervention 
of diplomatic representatives for their execution. In other cases their inter¬ 
vention or cooperation, while not expressly required by the treaties, is never¬ 
theless necessary." Id., 1060. Sec Hackworth, V, 359. 


C. Effect of War on Treaties 

S.H.H. V. L.CH. in Paris 

Germany, Reichsgericht, 1914 

85 Eritschcidurv^en des Rcirhsi^crichts in Zivilsachen, 374 

[By the Court.] The defendant received, upon his application of 13 Novem¬ 
ber 1909, the patent No. 244,211 on the basis of the recognized priority of 
the I'rcnch patent No. 405,961 of November 26, 1908. . . . The plaintilT 
asks for a declaration of nullification, alleging that the asserted technical cITect 
is not produced and that the invention has been preceded by a number of 
printed publications as well as by notorious prior use in Germany. 

The Imperial Patent Office rejected the request for nullification. On the 
appeal of the plaintiff, the Reichsgericht declares the patent null and void for 
the following reasons: 

The parties have discussed first the question whether the defendant, as a 
national of a state at war with us, is entitled to the recognition of the priority 
based on his French patent, according to Article 4 of the Convention for the 
Protection of Industrial Property (Paris Convention) of March 20, 1883. 
This question must be answered affirmatively for several reasons. 

The accession of Germany to the Paris Convention, taking effect on May 
1, 1903, was deposited with the Swiss government on March 21, 1903, and 
the Convention thereby became internationally binding upon the German 
Reich, according to Article 11, Section 1, of the German Constitution. Ac¬ 
cording to Article 11, Section 3, of the constitution, however (cf. Article 4, 
Nos. 5, 6, and 13), the consent of the Bundesrat and the approbation of the 
Reichstag, i. e. acts of imperial legislation, were needed to make the Con¬ 
vention effective internally. The consent of the Bundesrat was given on May 9, 

22 [Ed.: Translated from the German.! 
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1901, and that of the Reichstag on May 15, 1901. Subsequently, the accession 
of the Reich was published in the Rcichsi^csetzblatt (p. 147) under dale of 
April 9, 1903. Thereby the Convention became a law of the Reich and part 
of the German law for the protection of industrial properly. Even if it be ad¬ 
mitted that the binding force of the Convention under international law toward 

O 

those stales with whom we are at war ceases ipso facto w'ith the outbreak ol 
the w'ar, the contents of the Convention, in so far as they have become part of 
our civil law, do not cease to be valid with regard to the nationals of enemy 
stales. The international validity and the internal clTeclivencss are not neces- 
.sariiy interdependent. The tw'O stand and fall together only in the case of 
those treaties whose application would be incompatible with the purposes of 
the war. This, however, at least from the point of view of German law, is out 
of the question in the case of a Convention, like the Paris Convention, which 
has reference only to matters of private law. German international law does not 
share the point of view of certain foreign legal systems, that war is to be so 
conducted as to result in the greatest possible economic damage to the nationals 
of enemy slates and that ihe.se, therefore, are to be robbed to a large extent of 
the bcnelits of the common civil law. On the contrary, the principle applies 
that war is to be conducted only against the enemy slate as such, and against 
its armed forces, and that the nationals of enemy stales enjoy the same equality 
with German nationals in regard to civil law as was the case before the war, 
in all respects, except in so far as statutory e.xceptions exist. 

Of course, this principle docs not exclude the possibility that, especially 
under the right of retaliation, a different treatment of enemy nationals may 
be prescribed by a special law, as has been repeatedly the case during the 
present war. But such a law has so far not been passed with regard to the 
protection of industrial property. So long as this has not been done, the Ger¬ 
man judge must continue to apply the provisions of the Convention. For even 
if the belligerent states should no longer be bound under international law' by 
the Convention, it is still possible for all of them to maintain fully the exist¬ 
ing sraiKS quo and to apply the provisions of the Convention within their 
respective sovereignties. There is no reason to presume that the legislative 
authorities of Germany by silence intend to deprive the provisions of the 
Convention of validity with regard to the nationals of enemy states, the less so 
since great doubts may exist whether, and especially how far, such abrogation 
appears expedient. Should it, for instance, affect the persons mentioned in 
Article 3; should it, and how far, be given retroactive force? It would be very 
dangerous to forgo the regulation of these and other diflicult questions by means 
of a law' and to leave them to the discretion of the judge. 

But even if one should accept the point of view that the Paris Convention be¬ 
came, wdth the outbreak of war, ipso facto null and void as internal huv, as 
far as it affects nationals of enemy states, this would still have no significance 
in the present case. For, according to German public law', the nullification of 
a law of doubtful validity does not abrogate rights already acquired under it. 
Hence the claim of the plaintiff, that the defendant did not heretofore acquire 
any rights on the basis of previously existing laws while the nullification pro¬ 
ceedings were pending, must be dismi.ssed as without substance in law'. . . . 

As long, therefore, as no German law with retroactive force prescribes the 
nullification of the Convention with regard to nationals of enemy states, the 
claim of the defendant to priority, as from the dav of registration in France, 
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must be recognized. [The Court then held defendant's patent void because in 
fact it lacked priority.] 

Techt V. Hughes 

Unhid Siails, Coi rt or Appi ai s of Nrw York. 1920 
IZ ^) N.V. 2::. 128 N.IL 185 


Appeal, by permission, from a judgment of the Appellate Division of the Su¬ 
preme Court in the first jiidieial department [ IS8 App. Div. 743, I 77 N.>7 420) 
allirming an interloeutt^rv judgment in favor of plainiilT entered upon a decision 
of the cinirl (m trial at Special I'erm in an action for partition of real property. 

The fc4k)\ving (.|ueslion was certified: 

“Has the plaintill herein an estate of inheritance in the property sought to 
be partitioned in this action?*' . . . 

Cardo/o. J. James J. Hannigan, a citizen of the United States, died intestate 
on December 27, 1917, seized in fee simple of real estate in the city of New 
York. Two daughters, the plaintiff, Sara E. Techt, and the defendant, Elizabeth 
L. Hughes, survived him. In November, 191 1, the plaintiff became the wife of 
Frederick F. Techt, a resident of the United States, but a citizen of Austria- 
Hungarv. On December 7, 1917, 20 days before the death of plaintilEs father, 
war was declared between Austria-Hungary and the United States. I’he record 
contains a concession that neither the plaintilf nor her husband has been in¬ 
terned, nor has the loyalty of either been c|uestioned by the government of 
state or nation, and that both, remaining residents of the United Slates, have 
kept the peace and obeyed the laws. The plaintiff's capacity on December 27, 
1917, to acquire title by descent is the question to be determined. 

The rule at common law was that aliens might take lands by purchase, and 
hold until oltice found, but could take nothin^ by descent. Manin v. Hunter s 
Lessee. 1 Wheal. 304; Hauensiein v. Lxnham, 100 U.S. 483; Haley v. Sheri¬ 
dan, 190 N.Y. 33 1; 2 Kent's Comm. 54. 

“If an alien could acquire a permanent properly in lands, he must owe an 
allegiance equally permanent with that properly to the king of I'ngland, which 
would probably be inconsistent with that which he owes to his owm natural 
liege lord, besides that thereby the realm might in time be subject to foreign 
inlluence, and feel many other inconveniences.’' 1 Blackstone, Comm. 372. 

Blackstonc was repeating the explanation which was already traditional in 
his day. Inheritance by aliens, says Coke (Calvins Case, 4 Co. Rep. 1, 19), 
would “tend to the destruction of the realm." And if it be demanded “wherein 
doth that destruction consist," his answer is: “First, it tends to destruction 
tempore belli; for then strangers might fortify themselves in the heart of the 
realm and be ready to set fire on the commonwealth," for all which he finds 
example and warning in the legend of the Trojan horse. Artificial and far¬ 
fetched may seem to-day this defense of the policy of the rule. We may even 
doubt whether it is sound in history. 1 Pollock & Maitland’s History of English 
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La\\\ 445. That is little to the point. The rule, whatever its origin, is inveterate 
and iindouhled. It survives to-day, except as statute or treaty may have abro¬ 
gated or changed it. 

The plaintil]' is undisputably an alien. . . . She is without capacity to inherit 
unless statute or treaty has removed the disability. 

Both statute and treaty arc invoked in her behalf. I'he statute says that; 
“A citizen (T the United States is capable of holding real property within this 
state, and of taking the same by descent, devise or purchase/’ and that "alien 
friends are empowered to take, hold, transmit and dispose of real properly 
within this state in the same manner as native-born citizens, and their heirs 
and devisees take in the same manner as citizens.” Real Property Law, S 10, as 
amended by Laws ( 1913), c. 152; Consol. Laws, c. 50. 

Alien enemies, therefore, have such rights, and such only, as were theirs 
at common law. The treaty says that "wheie, on the death of any person hold¬ 
ing real property, or property not personal, within tiie territories of one party, 
such real property would, by the laws of the land, descend on a citizen or 
subject of the other, were he not disqualiried by the laws of the country where 
such real property is situated, such citizen or subject shall be allowed a term 
of two years to sell the same; which term may be reasonably prolonged, ac¬ 
cording to circumstances; and to withdraw the proceeds thereof, witliout 
molestation, and exempt from any other charges than those which may be im¬ 
posed in like cases upon the inhabitants of the country from which such pro¬ 
ceeds may be withdraw n.” Article 2 of Convention between United Stales and 
Austria, concluded May 8, 1848, and proclaimed October 25, 1850, 9 Slat. 
944 , extending the stipulations of the treaty of commerce and navigation, con¬ 
cluded August 27, 1829, and proclaimed F^ebruary 10, J831, 8 Stat. 398. 

Statute and treaty will be separately considered. 

( I ) If the plainlilFs capacity to inherit depended solely on the statute, I 
should feel constrained to hold against her. . . , 

The case under the statute of New York comes down, then, to this: The 
question, "What are the rights of alien enemies in the absence of statutory 
restrictions?” is distinct from the question, "Who are alien enemies within the 
scope of such restrictions?” Alien enemies, resident within our borders, re¬ 
tain by implied license many of the civil rights of friends. Implication ceases, 
however, to be legitimate when an express and conllicting prohibition occupies 
the field. "E.xprcssuni jacit ccssarc facilutti." The civil rights which belong to 
alien enemies by implied license of the federal government do not include the 
right to purchase or inherit land. That is a subject wdiich every slate, in the 
absence of inconsistent treaty, may regulate for itself. Blythe v. Hinckley, 180 
U.S. 333, 341. The civil rights which belong to alien enemies by implied li¬ 
cense of the slates do not include in Nevv York the right to purchase and inherit 
land, for the field is occupied by statute, and there is, therefore, nothing to be 
implied. The Legislature might have rcfu.sed to draw a distinction between 
enemies and friends. It might have given capacity to all aliens alike, and in that 
event capacity would not have ended with the outbreak of the war. It chose a 
policy less liberal. It gave the privilege to friends, and withheld the privilege 
from enemies. 

1 find no ground for the belief that it intended the definition of enemies 
to wail upon the varying terms of proclamations of future F^residents, to be 
enlarged to-day, and restricted to-morrow, with the changing fortunes of a 
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war. For the same reason, I cannot think that there was willingness to im- 
pair the security of lilies bv subsliluting the uncerlain and fluid lest of loyalty 
in act and speech for the certain and historic test of allegiance to the sovereign. 
In the law of land, more than in any other branch of law, words arc used as 
terms of art. Here, more than in any other field, the method of history sup¬ 
plies the organon of inlerprelation for the work of legislators and judges. 
Deep into the soil go the roots of the words in which the rights of the 
owners of the soil find expression in the law. We do not readily uproot the 
growths of centuries. 

(2) The support of the statute failing, there remains the question of the 
treaty. The treaty, if in force, is the supreme law of the land (IJ.S. Const, 
art. 6) and supersedes all local laws inconsistent with its terms (Hauenstein 
V. Lynhani, 100 U.S. 4S3; Gcojroy v. 133 LI.S. 258; Chirac v. Chirac, 

2 Wheat. 259; Kull v. Kali, 37 Hun, 476). Judicial construction has already 
fixed its meaning. Kull v. Kail, supra: Bollerumnn v. Blake, 24 Hun, 187; hi., 
94 N.Y. 624; Stamm v. Bostwick, 40 Hun, 35, 37; Hauenstein v. Lynham, 
supra: Scharpf v. Sc/uttidt, 172 Ill. 255; IVumlerle v. Wunderle, 144 111. 40; 
Fischer v. Sklenar, 101 Neb. 553. The right which it secures is in form a right 
of sale. In substance, it is a right of ownership. Ihc fee descends, subject to 
the condition that it shall be disposed of within the ‘'term of two years, which 
term mav be reasonably prolonged according to circumstances." Kull v. Kull, 
supra. We do not need to determine the elTcct of a breach of the condition. 
In this instance there was none. Judgment of partition and sale was entered 
wathin the term of two years. The plaintifl has an estate of inheritance, if 
the treaty is in force. Scharpf v, Schmidt, supra: Kull v. Kull, supra. 

The cfl'ect of war upon the existing treaties of belligerents is one of the 
unsettled problems of the law'. The older writers sometimes said that treaties 
ended ipso facto when war came. 3 Phillimore, International La\e 794. The 
writers of our own time reject these sweeping statements. 2 Oppenheim, Inter¬ 
national Law S 99; Hall, International Law 398, 401; Fiore, International Law 
(Borchard’s Transl.) 5 845. International law to-day does not preserve treaties 
or annul them, regardless of the effects produced. It deals w ith such problems 
pragmatically, preserving or annulling as the necessities of war exact. It estab¬ 
lishes standards, but it does not fetter il.sclf w ith rules. When it attcnipls to do 
more, it finds that there is neither unanimity of opinion nor uniformity of 
practice. “The whole question remains as yet unsettled.'’ Oppenheim, supra. 
This does not mean, of course, that there are not some classes of treaties 
about which there is general agreement. Treaties of alliance fall. Treaties of 
boundary or cession, “dispositive” or “transitory” conventions, survive. Hall, 
International Law 398, 401; 2 Westlake, International Law 34; Oppenheim, 
supra. So, of course, do treaties which regulate the conduct of hostilities. Hall, 
supra; 5 Moore, Digest 372; Society for Propagation of the Gospel v. Town of 
New Haven, 8 Wheat. 464, 494, 

Intention in such circumstances is clear. These instances do not represent 
distinct and final principles. They are illustrations of the same principle. They 
are applications of a standard. When I ask what that principle or standard 
is, and endeavor to extract it from the long chapters in the books, I get this, 
and nothing more: That provisions compatible with a slate of hostilities, un¬ 
less expressly terminated, will be enforced, and those incompatible rejected. 

“Treaties lose their efficacy in war only if their execution is incompatible 
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with war. Les tniitcs ne penicui Icur efficucite en temps de guerre tpte si Icur 
execution est incompatihic avec la j^iierre cllc-mcme/' Bluntschli, Droit In¬ 
ternational Codifie, see. 538, 

That in substance was Kent's view, here as often in advance of the thought 
of his day: 

“All those duties, of winch the exercise is not necessarily suspended by the 
war, subsist in their full force. The obligation of keeping faith is so far 
from ceasing in time of war that its eflicacy becomes increased, from the in^ 
creased necessity of it.” I Kent, Comm. p. 176, 

That, also, more recently, is the conclusion embodied bv the Institute of 
International Law in the rules voted at Christiania in 1912, which dehned the 
elTccts of war on international conventions. In these rules, some classes of 
treaties are dealt w'ith specially and apart. Treaties of alliance, thoLse which 
establish a piDtectorate or a sphere of infliience, and generally treaties of a 
political nature, are, it is said, dissolved. Dissolved, too, are treaties wliich 
have relation to the cause of war. But the general principle is declared that 
treaties which it is reasonably practicable to execute after the outbreak of 
hostilities must be observed then, as in the p*ist. The belligerents are at liberty 
to disregard them only to the extent and for the time required by the neces¬ 
sities of war. 

"Les traites rcstes en vi^ucur ct di*nt icxecittion denieure, mal^re Uw 
hostilitcKs, pratiquemeut possible, doivent etre observes centime par Ic passe. 
Les Flats belli ^^eranis ne peuvent sen dispenser que duns la me sure et pour 
le temps commandes par les necessites de la guerre." Institiit de droit inter¬ 
national. Annuaire 1912, p. 648; Scott, Resolutions of the Institute of Int. 
Law, 172. 

Cj. Hall, international Law (7th Ld.), 399, 2 Westlake. International Law, 
35; 2 Oppeiiheim, International Law, 99, 276. 

This, I think, is the principle which must guide the judicial department 
of the government when called upon to determine during the progress of a 
war whether a treaty shall be observed, in the absence of some declaration b\ 
the political departments of the government that it has been suspended or 
annulled. A treaty has a twofold aspect. In its primary operation, it is a com¬ 
pact between independent stales. In its secondary operation, it is a source of 
private rights for individuals within states. Head Money Cases, 112 U.S. 5S0, 
598, 5 S. Ci. 247. (jianting that the termination of the compact involves the 
termination of the rights, it docs not follow', because there is a privilege to 
rescind, that the privilege has Ivcn exercised. The questiiin is not what states 
may do after war has .supervened, and this without breach of their duty as 
members of the society of nations. The question is what courts are to presume 
that they have done. 

“Where the department authorized to annul a voidable treaty shall deem 
it most conducive to the national interest that it should longer continue to 
be obeyed and observed, no right can be incident to the judiciary to declare 
it void in a single instance.” Jay, C.J., in Jones v. Walker, 2 Paine, 68S, 701, 
Fed. Cas. No. 7,507. 

Cf. “The Legal Nature of Treaties,” 10 AJJ.L. (1916), 721, 722. 

President and Senate may denounce the treaty, and thus terminate its life. 
Congress may enact an inconsistent rule, which will control the action of 
the courts. Fnn^ Vue Tiniij v. IJ.S., 149 U.S. 698. The treaty of peace itself 
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may set up new relations, and terminate earlier compacts, either tacitly or 
expressly. The proposed treaties with Germany and Austria give the victori¬ 
ous powers the privilege of choosing the irealies which arc to be kept in 
force or abrogated. But until some one of these things is done, until some one 
of these events occurs, while war is still flagrant, and the will of the political 
departments of the government imrevcaled, the courts, as I view their func¬ 
tion. play a humbler and more cautious part. It is not for them to denounce 
treaties generally cu bloc. Their part it is. as one provision or another is in¬ 
volved in some actual conlro\ersy before them, to determine whether, alone 
or by force of connection with an inseparable scheme, tlie provision is incon¬ 
sistent with the polic\' cu’ safetv of the nation in the emergency of war, and 
hence presumably intended to be limited to times of peace. The mere fact 
that other portions of the treaty arc suspended, or even abrogated, is not 
conclusive. The treaty does not fall in it< entirety unless it has the character 
of an indivisible act. 

*'Lc tni'nc loot he pour Ic tout quaml il prcscnic le caractcre d'un acic in¬ 
divisible/' Rules of the Institute of Int. L., supra. 

To determine whether il has this character, it is not enough to consider 
its name or label. No general formula suftices. VVe must consult in each case 
the nature and purp(’»se of the specific articles invohed. 

“// faut . . . c.xamincr dans cliaquc cas, si la i^urrre const hue par sa na¬ 
ture fneme lui obstacle a l'cxeculi<nt dii traite." Bluntschli, supra. 

I find nothing incompatible with the policy of the gt>vernment. with the 
safety of the nation, or with the maintenance of the war in the enforcement 
of this treaty, as to sustain the plaintilFs title. We do not confiscate the 
lands or goods of the stranger within our gates. If we permit him to remain, 
he is free during giH»d behavior to buy property and sell it. Trading with 
Enemy Act Oct. 6. J917, 4(1 Stat. 411. c. 106 (.^() V.S.C'.A. appendix ). He is 
to be ■'undisturbed in the peaceful pursuit" of his life and occupation, and 
“accorded the consideration due to all peaceful and law-abiding persons." 
President's Proclamation of December 11, 1917. If we require him to depart, 
we assure to him, for the recovery, disposal, and removal of his goods and 
elTects and for his departure, the full time stipulated by any treaty then in 
force between the United Slates and the hostile nation of which he is a 
subject; and where no such treaty is in force, such time as may be v.Ieclared 
by the President to be consistent with the public safety and the dicta.tes of 
humanity and national hospitality. R.S. U.S. J 4068, re-enacting Act July 
6 , 1798 (50 U.S.C.A. S 22). A public policy not outraged by purcha.se will 
not be outraged by inheritance. 

The plaintiff is a resident; but even if she were a nonresident, and were 
within the hostile territory, the policy of the nation would not divest her of 
the title whether acquired before the war or later. Custody would then be 
assumed by the Alien Property Custodian. The proceeds of the property, in 
the event of sale, would be kept within the jurisdiction, Title, however, would 
be unchanged, in default of the later exercise by Congress of the power of 
confiscation (40 Stat. c. 106, pp. 416, 424), now seldom brought into play in 
the practice of enlightened nations (2 Westlake, International Law 46, 47; 
Brown v. U.S., 8 Cranch 110). Since the argument of this appeal, Congress 
has already directed, in advance of any treaty of peace, that property in the 
hands of the Custodian shall be returned in certain classes of cases to its own- 



i;in-CI OF WAR ON IRLATILS 


94 J 

crs, and in particular where the owner is a woman who at the time of her mar¬ 
riage was a native-born citizen of the United States and prior to April 6, 1917, 
intermarried with a subject or citizen of Germany or Austria-Hungary. Act 
June 5, 1920, c. 241, amending section 9 of Act Oct. 6, 1917. it follows 
that, even in its application to aliens in hostile territory, the maintenance of 
this treaty is in harmony with the nation's policy and consistent with the na¬ 
tion's welfare, l o the extent that there is conllict between the treaty and the 
statute (40 Stat. c. 106), we have the same situation that arises w^henever there 
is an implied repeal of one law by another. To the extent that they are in har¬ 
mony, both are still in force. 

There is in truth no conllict liere, except in points of detail. Jn fundamental 
principle and purpose, the treaty remains untouched by later legislation. Jn 
keeping it alive, we uphold the policy of the nation, revealed" in acts of 
Congress and proclamations of the President, ^lo conduct ourselves as bel¬ 
ligerents in a high spirit of right and fairness" (President Wilson's Address 
to the C'ongress of April 2, 1917; Scott, Diplomatic Corrcspotidcacc between 
I niied States and (jcrttiatiy, p. 324), without hatred of race and without taint 
of self-seeking. 

I do not overlook the statements which may be found here and there in 
the works of authors of distinction (Hall, supra: Halleck, International Law 
(4th l:d.) 314: Wheaton, International Law (5th Fd. 377) that treaties 
of commerce and navigation are to be ranked in the class of treaties which 
war abrogates or at least suspends. Commerce is friendly intercourse. FTiendly 
intercourse between nations is impo.ssible in war. Therefore treaties regulat¬ 
ing such intercourse arc not t)perative in war. Hut stipulations do not "touch 
commerce because they happen to be embodied in a treaty which is styled 
one to regulate or encourage commerce. We must be on our guard against 
being mislead by labels. Bluntschli's warning, alreadv c|uoted. reminds us that 
the nature and not the name of covenants determines whether they shall be 
disregarded or observed. T here is a line of division fundamental in importance, 
which separates stipulations touching commerce between nations from those 
touching the tenure of land within the territories of nations. Cf. the conven¬ 
tion “as to tenure and disposition of real and personal properly'’ between the 
United Stales and Great Britain, dated March 2, 1899. 

Restrictions upon ownership of land by aliens have a history all their own, 
unrelated altogether to restrictions upon trade. Kershaw v. Kelsey, supra 
1100 Mass. 561]: Fairfax v. Hunter, supra [1 C'ranch 6031. When removed, 
they cease to exist for enemies as well as friends, unless the statute removing 
them enforces a distinction. Kershaw v. Kelsey and Fairfax v. Hunter, supra. 
More than that, the removal, when effected by treaty, gives reciprocal privi¬ 
leges to the subjects of each state, and is thus of value to one side as much 
as to the other. For this reason, the inference is a strong one, as was pointed 
out by the Master of the Rolls in Sutton v. Sutton, I Russ. & M. 664, 675, 
that the privileges, unless expressly revoked, arc intended to endure. Cf. 2 
Westlake, 33; also Halleck, International Law, supra. T here, as in Society fi>r 
Propattation of the Go.spel v. Town of New Haven, 8 Wheat. 464, 494, the 
treaty of 1794 between the United Stales and England, protecting the citizens 
of each in the enjoyment of their landed properly, was held not to have been 
abrogated by the war of 1812. Undoiiblediy there is a distinction between 
those cases and this, in that there the rights had become vested before the out- 
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break of the war. None the less, alike in reasoning and in conclusion, they have 
their value and significance. If stipulations governing the tenure of land survive 
the stress of war, though contained in a treaty which is described as one of 
amity, it is not perceived why they may not also survive, though contained 
in a treaty which is described as one of commerce. In preserving the right of 
inheritance for citizens of Austria when the land inherited is here we pre¬ 
serve the same right for our citizens when the land inherited is there. Brown 
V. U.S., 8 Cranch, 110, 129. Congress has not yet commanded us, and the 
exigencies of war, as I view them, do not constrain us. to throw these benefits 
aw'ay. 

No one can study the vague and wavering statements of treaties and de¬ 
cision in this field of international law with any feeling of assurance at the 
end that he has chosen the right path. One looks in vain cither for uniform¬ 
ity of doctrine or for scientific accuracy of exposition. "I'here arc wise cautions 
for the statesman. There arc fenv precepts for the judge. All the more, in this 
uncertainty, I am impelled to the belief that, until the political departments 
have acted, the courts, in refusing to give eficct to treaties, should limit their 
refusal to the needs of the occasion; that they are not bound by any rigid 
formula to nullify the whole or nothing; and that, in determining whether 
this treaty survived the coming of war, they are free to make choice of the 
conclusion which shall seem the most in keeping with the traditii>ns of the 
law, the policy of the statutes, the dictates of fair dealing, and the honor of 
the nation. 

The judgment should be affirmed, with costs, and the question certified 
answered in the affirmative. 

Htscock, C.J., and Chasl, Hogan, McLaughlin, and Cram:, JJ., concur. 
Ei.kus, J., concurs in result. 


Editc^k's Noth: Effect of IVor on Treaties. The outbreak of war between the 
contracting parties to a treaty raises a number of questions for which inter¬ 
national law' provides no clear answer. Certain things arc clear: contrary to 
the view of the older writers on international law, the outbreak of w'ar does not 
ipso facto terminate all treaties between opposing belligerents; nor does the 
existence of w^ar prevent the conclusion of new contractual relationships be¬ 
tween enemy Slates. Thus in March, 1942, despite the existence of a state of 
war between them as from December 11, 1941, Germany and the United 
States concluded an Arrangement for Repatriation and Hospitalization of 
Pri.soners of War based upon the Model Arrangement annexed to the Geneva 
Convention of July 27, 1929, concerning the Treatment of Prisoners of War. 
The .Arrangement was efTcctcd by exchange of notes through the auspices of 
the Minister of Switzerland at Washington. IJ.S. Ex. A^^r. Ser. 255. It is ob¬ 
vious that neither the American nor German Governments regarded the out¬ 
break of war as terminating between them the Geneva Convention of 1929. 
The Harvard Research stales the applicable principle of international law as 
follows: *'Art. J5 (a). A treaty w’hich expressly provides that the obligations 
stipulated arc to be performed in time of war between two or more of the 
parties, or which by reason of its nature and purpose was manifestly intended 
by the parties to be operative in time of war between two or more of them, is 
not terminated or suspended by the beginning of a war between two or more 
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of the parties.” hoc. cit., with Comment, 1190-1 194. Cj. Arliele 142 of the 
Geneva Convention relative to the Treatment of Prisoners of War of August 
12, 1949, Department of Slate General Foreign Policy Scries 34; “Each of 
the High Contracting Parlies shall be at liherly to denounce the present Con¬ 
vention. . . . The denunciation shall take elTcci one year after the no¬ 
tification thereof has been made to the Swiss Federal Council, However, a 
denunciation of which notiricalion has been made at a time w hen the denounc¬ 
ing Power is involved in a conflict shall not take clTect until peace has been 
concluded, and until after operations connected with the release and repatria¬ 
tion of the persons protected by the present C onvcniion have been terminated. 
The denunciation shall have en’eet only in respect of the denouncing Pow'er. 
It shall in no way impair the obligations which the Parlies to the conflict shall 
remain bound to fulfil by virtue of the principles of the law of nations, as 
they result from the usages established among civilized peoples, from the law 
of humanity and the dictates of the public conscience." See also, McNair, op. 
cif., 530-531,538; Hyde, II, 1548-1549; Tobin, op. cit., 29-41. 

Flcjually clear is the legal right of a belligerent State to terminate or regard 
as terminated, or to suspend or regard as suspended, certain treaties with an 
opposing belligerent as incompatible with a state of war. Beyond this general¬ 
ization, the practice of States, the jurisprudence of national courts, and the 
opinions of commentators reveal a wide divergence of views. See Harvard Re¬ 
search, lor. dr.. ] 183-1204; McNair, op. cit., 530-551; Tobin, op. cit., 13- 
125; Hackw'orth, V, 377-390; Hvdc, II, 1546-1558; Sir Cecil Hurst, “The 
ElTect of War on Treaties,’’ 1921-22 B.Y.I.L., 37-47; Curt Ruhland, “Zz/r 
Theorie arid Pnixi.s dcs ilinflusscs dcs Krici>shci:in?is aiij Stcuusvertrdvc\" Nic- 
meyer's Zeitschrift fur hucruationalcs Recht. XXXIl (1924), 74-147; James 
J. Lenoir, “The ElTect of War on Bilateral Treaties, with Special Reference to 
Reciprocal Inheritance Treaty Provisions,” 34 Gcori^ctown LJ. (1945-46), 
129-177; Rousseau, I, 554-578; Georges Scelle, “Dc Huflucnce de Vetat de 
guerre siir le Droit convcntioii/ud," 11 J.D.l. (1950), 26-87 (with English 
translation); Richard Rank, Eimvirkun^ dcs Kric^cs auf die Nic/itpolitiscJicn 
Staatsvertride, Piihlications de llnstitiit Suedois du Droit /uternational. No. 
8 (1949), Although occasionally treaties may be terminated, or their opera¬ 
tions suspended, as between opposing belligerents by express declaration of one 
of the parties, for most treaties there is no clear indication upon the occurrence 
of war as to whether they arc regarded as continuing in force subject to a 
right of termination or suspension or as automatically terminated by opera¬ 
tion of a rule of international law. Similarly there is no agreement as to whether 
the right to terminate or suspend is based upon the intention of the parties at 
the time the treaty was concluded (see Hurst and Hyde, loc. cit.) or whether 
it is a right conferred by the occunencc of war regardless of the previous in¬ 
tention of the contracting parties. It is not often that the parlies to a treaty arc 
as explicit as in Article 89 of the Convention on International Civil Aviation 
of December 7, 1944, which provides that “in case of war, the provisions of 
this Convention shall not affect the freedom of action of any of the contract¬ 
ing Stales alfecled, whether as bciligcrenls or as neutrals.” T.I.A.S., 1591. 

Treaties of peace commonly contain provisions “maintaining,” “confirm¬ 
ing,” “renewing,” or “reviving” all or certain treaties in force betw'cen Stales 
prior to the outbreak of war between them. Articles 282 to 285 of the Treaty 
of Versailles enumerate more than fifi) multipartite treaties which “from the 
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coming into force of the present Treaty and subject to the provisions thereof 
. . . shall alone be applied as between Germany and those of the Allied and 
Associated Powers party thereto.’' Article 2S6 provides that certain multipartite 
treaties “will again ccMiie into elTcct." Article 2S9 provides, in part: “Each of 
the Allied or Associated Powers, being guided by the general principles or 
special provisions of the present Trealv, shall notify to (iermany the bilateral 
treaties or conventions which such Allied or Associated Power wishes to 
revi\e with Germany. . . . Only those bilateral treaties and conventions which 
have been the subject of such a notification shall be revived between the Allied 
and Associated Powers and Germany; all the others are and shall remain 
abrogated." Treaty of Versailles. Annotated Fulition. l\S. For. ReL: Paris 
Peace ('oniercnce, 19]9, XIII. By Article 44 of the Treaty of Peace with 
Italy, 1947, “I. Each Allied or Associated Power will notify Italv. within a 
period of six months from the coming into force of the present 1 reaty, which 
of its pre-war bilateral treaties with Italy it desires to keep in force or revive 
... 3. Ail such treaties not so notified shall be regarded as abrogated.’' 
T.I.A.S., 1648. Cf. Treaties of Peace with Bulgaria (An, cS), I .I.A.S., 1650, 
Hungary (Art. 10). T.I.A.S., 1651. Rumania (Art, 10), ] J,A.S., 1649. I'in- 
land (Art. 12 ). U.S. Department of State, European Series 21, and with Japan 
( Arts. 7, 8 ). id, Fmr Eastern Series 49. Eor lists of the treaties so notified by 
the United States, see U.S. Treaty Devcloptueiits, Appendix Ill .A. See also 
Riihland, loc, cit., I I6>-I47; Hyde, U. 1553--1558; Tobin. (>/>. cii.. 139 1V.; 
S. B. ("randall. Treaties: T heir Making and F.niorcemeat (2nLl ed., 1916 ), 442, 
450-456; McNair, op. cit., 548 fl.; Hackworlh, V, 386 IT. 4’he practice of con¬ 
firming, reviving, or terminating pre-war treaties in treaties of peace, and the 
terminology employed, fail to provide clear evidence of the existence of a rule 
of law concerning the etVcct of war on treaties other than of a right to suspend 
performance with regard to enemy Slates. Sec Lenoir, loc. cit., 146-151. 

Nevertheless, in T'echt v, Huithes, Judge Cardozo found that international 
law provides a standard, which, though vague, is capable of pragmatic ap¬ 
plication: unless the political branches of a government expressly terminate 
or suspend a treaty, provisions compatible with a slate of hostilities should be 
enforced, and those incompatible rejected. In certain passages of his opinion 
he appears to regard the standard as applicable to the political branches of the 
government as w^ell as to the courts. Hyde, op. cit., 1552-1553, criticizes the 
decision for substituting a standard which appealed to the judge for the prob¬ 
able design of the contracting parties. However, neither test operates auto¬ 
matically. Determinations that a particular treaty is or is not incompatible with 
the conduct of war, and determinations as to the intent of the contracting 
parties are judgments which the practice of States leaves to each belligerent. 
Sec Clark v. Aden, 331 U.S. 503 (1947), in which the United Stales Supreme 
Court follow'cd the reasoning of Techt v. Hughes, and cited a letter dated 
May 21. 1945, from Joseph C. Grew, Acting Secretary of State, to the At¬ 
torney General, in which Mr. Grew, citing Karnnth v, U.S., 279 U.S. 231 
(1929 ) and Techt v. Hushes, observed that ‘‘applying the principles of these 
decisions to Article I of the Treaty of 1923 w'iih Germany, there would appear 
to be considerable doubt as to the present cITectivencss of some of the pro¬ 
visions of that article, such as tho.se with respect to entry into the United 
States, the right to engage in certain occupations, el cetera.” However, he 
continued, “on the other hand, there would seem to be no reason to regard 



ErFECT or WAR ON IREAl lES 


945 


Article TV as not continuing to he operative despite the outbreak of war/’ add¬ 
ing that “the Department perceives no objection to the position which you arc 
advancing to the edect that Article IV of the 4 rcaty of December 8, 1923, with 
(iermany remains in elfect despite the outbreak of war." Appellant’s Brief, 
Petition for Certiorari, Marktuun v. Allen (on appeal. Clark v. Allen). 24 IT. 

Particular reference should be made to the practice of Stales in connection 
with those multipartite treaties which establish public international unions for 
economic, social, and cultural cooperation. See Tobin, op. cii., 74~(S2, 157 IT.; 
Marvard Research, loc. cit.. 1198-1203; Riihland, loc. c'u., 93 tl'.; McNair, 
op. cii.. 534-530, 547. lobin concludes (81—82); “it appears from the ex¬ 
perience of the period from 1914 to 1920, that the elTect of war on treaties 
setting up internatiojial unions varies considerably, not alone as between trea¬ 
ties but as between ditlerent parts of the same treaty. Such parts of these con¬ 
ventions as regulated direct relations between governments w'ere generally 
suspended between belligerents. Such parts as deal with individual personal 
or property rights were apt to receive a more or less limited application even 
as between opposing belligerents. Those provisions dealing with the setting 
up and subsequent activities of an international bureau rccci\’cd practically 
full application. Such acliv)n was no doubt facilitated by the fact that most of 
these bureaus were located in neutral territory, though the bureau of the In¬ 
stitute of Agriculture is a striking e.xception. Where the successful conduct of 
the war apjvared to be alTected detrimentally by the observance of any pro¬ 
vision, its application was apt to be suspended. On the other hand, there was 
a marked tendency gradually to resume complete observance of these con¬ 
ventions from the lime hostilities had ceased, regardless of the fact that an 
interval of more than a year elapsed before the first of the peace treaties w'ent 
into elfect." 

For a more recent amalvsis. see Riink, op. cit.. passini. Contemporary as¬ 
pects of American policy are indicated in a letter datetl .lanuary 29, 1948, from 
Finest A. Gross then l.cgal Adviser, Department of Slate, to Dr. Riink, as 
follows: 

With respect io multilateral treaties of the type referred to in ^ou^ letter \cl. h. 
niclupoUtischc KoUektiyycrtriii^e]. . , . this Ciovernment considers that, in gen¬ 
eral, ntm-politieal multilateral treaties to which the United Slates was a partv when 
the United Slates became a belligerent in the war, and which this Government has 
not since denoLineed in accordance with the terms thereof, are still in force in 
respect of the United .States and that the existence of a state td war between some 
of the parties to such treaties did not ipso facto abrogate them, although it is realized 
that, as a practical matter, certain of the provisions might have been inoperative. 

J he view of this Government is that the elTect of the w ar on such treaties was onlv 
to terminate or suspend their execution as between opposing belligerents, and 
that, in the absence of special reasons for a contrary view, thev remained in force 
bctw'een co-belligerents, between belligerents and neutral parties, and between 
neutral parties. . . . 

It is considered by this Cjovernment that, with the coming into force on Septem¬ 
ber 15, 1947 of the treaty of peace with Italy, the non-ptditical multilateral treaties 
which were in force between the United States and Italy at the time a state of war 
commenced betw'cen the two countries, and which neither government has since 
denounced in accordance with the terms thereof, are now in force and again in 
operation as between the United States and Italy. A similar position has been 
adopted by the United States Government regarding Bulgaria, Hungary, and Ru- 
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mani:i. In view of the fact, however, that treaties of peace have not been concluded 
with Germany or Japan, and the status of neither of those two countries has been 
resolved, the Department of State docs not consider it advisable at the present 
time to make anv statement with respect to the status, so far as Germany and Japan 
are concerned, of non-political multilateral treaties which w'cre in force between 
the LJniied Stales and Germany or Japan at the time a state of war commenced be¬ 
tween the United States and either of those two countries. Op. cit., 51—52, 

On British practice. Dr. Riink quotes a letter dated January 7, 1948, from 
J. Mervyn Jones of the British Foreign OiTicc: 

It is not the view of His Majesty's Government that multilateral conventions 
ipso facto should lapse with the outbreak of war, and this is particularly true in the 
case of conventions to which neutral Powers arc parties. Obvious examples of such 
conventions are the International Air Navigation Convention of 1919 and various 
Postal and Telegraphic Conventions. Indeed, the true legal doctrine would appear 
to be that it is only the suspension of normal peaceful relations between belligerents 
which renders impossible the fulfilment of multilateral conventions in so far as 
concerns them, and operates as temporary suspension as between the belligerents 
of such conventions. . . , 

.As regards multilateral conventions to which only the belligerents are parties, if 
these are of a non-political and technical nature, the view upon which His Maj¬ 
esty's Government would probablv act is that they would be suspended during 
the war, but would thereafter revive automatically unless specifically terminated. 
This case, however, has not yet arisen in practice. Op. cit., 53. 

See also United Nations Commission on Human Rights, Si inly of the Leyal 
Validity of the Undertakings Cottcernini* Minorities, U.N. Doc. r:/CN.4/367, 
7 April 1950, and id., Add. 1,27 March 1951. 




CHAPTER XII 


Legal Regulation of the Use of Force 


I. IIOSTILK MEASURES SJIORT OF WAR 

Section I of llic Act of the Congress of the United 
States, April 18, ISIS ^ 

3 .S7«/r., 432 

Be it enacted by the Senate and Iloitse of Representatives of the United 
States of America, in Coftittess assembled, 'Fhat from and after the thirteenth 
of September next, the ports of the United Stales shall be and remain closed 
against every vessel owned wholly or in pari by a subject or subjects of his 
Britannic majesty, coming or arriving from any port or place in a colony or 
territorv of his Britannic majesty that is or shall be, by the ordinary laws of 
navigation and trade, closed against vessels owned by citizens of the United 
Stales; . . . and every such vessel, so excluded from the ports of the United 
Stales, that shall enter, or attempt to enter, the same, in violation of this act, 
shall, with her tackle, apparel, and furniture, together with her cargo on board 
such vessel, be forfeited to the United States. . . . 

^ |Fn.; British navigution acts in force at this time restricted the carrying trade with 
British colonics in this hcniisplicrc to British vessels. After futile attcnipts to secure 
relaxation of these laws, the I'niled States resorted to acts of retorsion. Similar laws were 
passed by C ongress in 1817, 3 Stat. 3,^1, and 1820, 3 Star. (>02-004. In 1822 the British 
Parliament opened a stipulated number of British colonial ports to American ships on a 
basis of equalitv with Hi itisli ships as regards an enumerated list of products. The contro¬ 
versy was finally settled in 1830. C f. F. Lee Benns, The A/ncrirdri Strui:}:le tor the British 
West Itulia Carryinst-Trade. Indiana University Studies, X (March, 192.^).] 
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Perrin v. United States 

UNirii) Si Airs, Coiki oi' Claims, 1R68 
4 Ct^iirt of Claims Reports, 544 


Casf V, C.,1. The jx'lilitin in this <,‘:ise claims a sum exceeding twenty thou¬ 
sand dollars, for merchandise destroyed by the bombardment and burning of 
San Juan, or Cirevtown, bv C ommander Htdlins. ol the United Stales Navv, 
in command oi' the United States man-ol'-war ( yunc. on the I 3th of July, I S54. 

The claimant and her husband, Mr. Trautman Perrin, were French sub¬ 
jects. tcmpimarilv domiciled at Cireytown, having with them, contained in a 
store hired for the purpose, a valuable lot of merchandise. The inhabitants of 
Cirevtown prior to this time had been guilts of many outrages and depreda¬ 
tions upon the persons and prtiperty of the citizens <4' the Idnted Stales pass- 
inu that wav. Thev had also treated with great rudeness and indignity an 
accredited minister of the United States to one o\' the South American gov¬ 
ernments in his passage thn^ugh Nicaragua. 1 he passage across Central 
America had become a matter of great importance tc) the United States by the 
cession of California to her bv Mexico, the discovery of large dept^siis of gold 
there, the consequent rush of emigration, and the necessity for the shortest 
and most rapid route of communication between the Atlantic seaboard and 
her Pacific possessi(ms; and Cirevtown had become the resort of desperate and 
reckless adventurers, who took pleasure in despoiling the citizens of the 
United States and insiiiting tier flag and authority. The United States applied 
to tlic Nicaragua authorities to restrain and suppress this lawless and ('ibnox- 
ious conduct. FTut the local government was either unable or unwilling to 
do .so. The outrageous character of these acts, and the frequency of their oc¬ 
currence, called for prompt and decided action on the part of the United 
Stales. Accordingly bv command of the President of the United Slates, Com¬ 
mander Hollins proceeded with the United Stales ship ( ycuir to that place. 
Arriving there, he communicated with Mr. Fabens, the commercial agent of 
the United States at Greytown. He also made repeated demands upon the 
authorities for reparation and indemnity for property belonging to citizens of 
the United States taken or destroyed by inhabitants of Greytown, and se¬ 
cretly connived at or openly sanctioned by the public atilhorilivis of the town. 
He also required suitable apologies to be made for the indignities offered to 
the United Stales in the person of her accredited minister; and gave full and 
distinct notice that unless such reparation was made, and such apologies of¬ 
fered as were satisfactory to the United States, w'ithin a given lime he would 
open tire upon the place. I'hese demands remained unheeded, and on the 13th 
July, 1854, Commander Hollins opened lire from his ship upon the town. A 
large pt^rlion of the place was battered down by guns of the ship, and then a 
party was sent on shore to apply the torch, and complete by burning what had 
escaped the bombardment. I he town was lotallv destroyed. Commander 
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Hollins made a detailed report of his operations to the Secretary of the Navy; 
and the President in his annual message for 1854 communicated all the facts 
in the case to Congress. Commander llollins" conduct was approved, and he 
was commended for the prompt and efheient manner in which he had carried 
out the instructions of his government. 

It is part of the case that the claimant has applied successively to the French 
government, to Congress, and the executive authorities of the United States 
for redress and indemnity for her losses without success. 

The claimant's case must necessarily rest upon the assumption that the bom¬ 
bardment and destruction of Greytown was illegal and not justified by the 
law of nations. And hinging upon that, it will be readily seen that the ques¬ 
tions raised arc such as can only be determined betweeit the United States 
and the governments whose citizens it is alleged have been injured by the 
injurious acts of this government. They are international political questions, 
wiiich no court of this country in a ca.se of this kind is authorized or empow¬ 
ered to decide. They grew out of and relate to peace and war, and to the re¬ 
lations and intercourse between this country and foreign nations, fhey arc 
political in their nature and character, and under our system belong to the 
political departments of the government to define, arrange and determine. 
And when the questions arise incidentally in our courts the judiciary follow' 
and adopt the action of the executive and legislative departments, whatever that 
may be. The case, we think, bears no resemblance to that of Grant v. United 
States, 1 Ct. CT. 41, or IF/gg///.v v. United States, 3 Ct. Cl. 412. In both cases 
the claim was for property of citizens taken by the United States and destroyed 
to prevent it falling into the hands of the public enemy. It was not destroyed 
in hostile (operations against the public enemy, but for the purpose of prevent¬ 
ing the aid and succor it would have afforded him if it had been permitted 
to fall into his hands. No government, except as a special favor bestowed, 
has ever paid for the property of even its own citizens in its own country 
destroyed in attacking or defending against a common public enemy; much 
less is any government bound to pay for the property of neutrals, domiciled 
in the country of its enemy, which its forces may chance to destroy in its 
operations against such enemy. The doctrine is clearly and cemcisely stated 
in the letter of Hon. William H. Sew'ard, Secretary of Stale, to Hon. Charles 
Sumner, chairman of the Committee on Foreign Relations of the United 
Slates Senate, dated February 26, 1868, and in reference to this case; 

1 have examined the claim which you commended to the attention of this de¬ 
partment, of Mr. Trautrnan Perrin, for damages sustained in the bombardment 
of Ciievtown in 1854, hv Commander Hollins. It would be a sunicient answer that 
Mr. Perrin, at the lime the injuries were sustained, was a French subject, and that 
his government has acquie.sced in the refusal of the United States to gran! an\ in¬ 
demnity for the losses of l-rench subjects on that occasion. 

fhe Hritish government, upon the advice of the law otVicers ot the crown, declared 
to Parliament its inability to prosecute similar claims.- In 1857 Lord Palmerston 

“ |Fi).: During the course of the Parliamentary debate on the Greytown bombard¬ 
ment, the Atlornev-General (Sir R. Belhell) declared that there c.vistcd no Ic^eal basis in 
inlernalional law for presenting claims against the United States for damage done to 
British subjects in the bombardment of Greytown. Viscount f*almerston, replying to 
Mr. Disraeli's characterization of the bombardment as an “infamous and ineffable out¬ 
rage,'’ said, in part; “We may think that the attack was not justified by the cause which 
was assigned. But. as an imlcpciulenl State, we have no right to judge the motives which 



950 


I LGAL REGIILAIION OF THE USE OF FORCE 


applied ihe decision in the case of Greylown as a precedent for refusing compensa¬ 
tion to Rritish merchants whose property in a Prussian port had been destroyed by 
a British sc|uadron during the Crimean war. (See note in Lawrence’s Wheaton, 
p. 145.) 

The governments of Austria and Russia have applied the doctrine involved in 
the Grcvlown case to the claims of British subjects injured by belligerent operations 
in Italy in 1849 and 1850. (See note, p. 49. vol. 2, of Vattel, Guillaumin & Co.’s 
edition, ISb-LE ^^'e have applied the same principle in declining to make reclama¬ 
tions for citizens of the United States whose property was destroyed in the bom¬ 
bardment of Valparaiso b\ a Spanish fleet, and in resisting the claims of subjects of 
neutral powers who sustained injury from our military operations in the .Southern 
States during the recent rebellion. It will probably be found a sunicient answer to 
the reclamations of many of our citizens who have sustained losses from belligerent 
operations on both sides during the recent occupation of .Mexico by I'lench troops. 
The principle allirmed is, that one w ho takes up a residence in a foreign place anti 
there suffers an injury to his property by reason of belligerent acts committed 
against that place by another foreign nation, must abide the chances of the country 
in which he chose to reside; and his only claim, if anv, is a personal one against the 
government of that country in which his own sovereign will not interest himself. 

The only discrimination suggested in Mr. Perrin’s case is on account of the very 
temporary nature of his sojourn at Grevtown. I think this cannot allecl the prin¬ 
ciple, which is too valuable in the present circumstances of this country, to allow 
us to w'aivc or impair it. 

By no allowed construction of the laws could this claim be paid out of any fund 
under the control of the department, and the considerations I have stated forbid 
its recommendation to Congress. . . . 

Adopting these views as a correct exposition of the laws and usages of na¬ 
tions upon this subject, we arc very clear that the claimants have presented 
no available claim against the United States which is cognizable in this court. 
W’e therefore sustain the demurrer and dismi.ss the petition. 


Joint Resolution of the Congress of the United 
States, April 22, 1914 

38 Star. 770 

In view of the facts presented by the President of the United States in his 
address delivered to the Congress in joint session on the twentieth day of 
April, 1914, with regard to certain affronts and indignities committed against 
the United States in Mexico: Be it 

Resolved by the Senate and House of Representatives of the United States 

actuated another Stale in asserting their rights and vindicating wrongs which it supposed 
its citizens or subjects had sustained.** Hansard's Parliamentary Debates (1857, 3rd 
Series), C XLVI, 35 11. Claims presented against the United Stales by France, Bremen, 
and Nicaragua for damage to the property of their citizens arising from the same incident 
were rejected by the United States. Cf. Senate Executive Doc., 35th C'ong., 1st Sess., 1857- 
1858, Vol. 1, Docs. 9 and 10; Senate Executive Doc., 33d Cong., 1st Sess., 1854, Vol. 4, 
No. 8. and Vol. 12, No. 85. See also 46 B, & F.S.P. (1855- 56), 859^888.) 
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of America in Congress assembled. That the President is justified in the em¬ 
ployment of the armed forces of the United Stales to enforce his demand for 
unequivocal amends for certain affronts and indignities committed against 
the United States. 

Be it further resolved. That the United States disclaims any hostility to the 
Mexican people or any purpose to make war upon Mexico.^ 

NaiiHlaa Incident 

PoRTlir.AI-GtRMANY, ARBITRAL Dl-CISION OF 31 JULY 1928 
CONCLRNING TUI: Rl/.SPONSIBILTTY Cl* GlRMANY FOR DAMAGE 

Caused in the Portuguese Colonies oI’ South Africa 


8 Recutit Jiw Decisions des Trihunanx Arbitruux Mixtes, 409, 422-425 * 


(Jn the autumn of 1914 three German officials were killed and two others 
interned in the Portuguese post of Naulilaa. In reprisal, and on the order of 
the Governor of the German colony of South-West Africa, German forces 
attacked and destroyed the fort of Cuangar and the posts of Bunga, Sambio, 
Dirico, and Mucusso in the Portuguese colony of Angola. Portugal and Ger¬ 
many agreed to submit the question of responsibility to arbitration. Only so 
much of the opinion as deals with reprisals is reproduced here.] 

[By the Court: Alois de Meuron, Robert Fazy, Robert Guex.] . . . 
D. 1. The most recent doctrine, notably the German doctrine, defines reprisals 
in These terms: 

Reprisals are an act of self-help {propre justice, Selbsthilfehandlung) 
of the injured state, in retaliation for an unredressed act of the offending slate 
contrary to international law. They have for object to suspend momentarily, in 
the relations between the two states, the observance of such or such a rule 
of international law. They are limited by the rules of humanity and good faith 
applicable in the relations of state to state. They will be illegal unless a 
previous act in violation of international law has furnished the justification 
(motif). They tend to impose on the offending stale reparation for the 
offence or the return to legality and avoidance of new offences. This definition 
docs not require that the reprisal be proportioned to the oflence. On this 
point authors, unanimous for some years, arc now divided in opinion. The 
majority consider a certain proportion betw-een offence and reprisal a necessary 
condition of the legitimacy of the latter. C/. Hershey, Essentials (1912), 344; 
Oppenheim (4th ed.), II, 89; Despagnet, Cours de Droit International Public 
(1910), 781; Fauchille, T, Part 3, No. 978; Rolin, Le droit moderne de la 
guerre (1920), I, 116, 311; Jnstitut, Oxford (1888). Others among the more 
modern authors no longer demand this condition. Cf. Hatschek, Volkerrecht 
(1923), 405; Anzilotti, Carso, III, 167. International law in process of forma- 

3 [Ed.: Sec US. For. Rel., 1914, 490, 493, and below, p. 973.] 

< [Ed.: Translation from the French.} 
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tion as a result <if the experiences of the last war lends certainly to restrain the 
notion of legitimate reprisals and to prohibit their abuse. Cf. Redslob, Histoirc 
( 1923 ), 466 11.: Waldkirch, Volkerrccht ( 1926), 32S, 

2. The German contentions may be summarized as follows; 

(a ) The destruction or the capture of the Schullze-Jena mission at Naulilaa 
constituted an act contrary to international law, an act giving to the Govern¬ 
ment (4‘ South-West Africa a just motive for exercising reprisals. 

(b) As soon as informed of the Naulilaa incident. Governor Seitz had 
broadcast for several nights to all the German radiotelegraphic posts the news 
of the “assassination” of Dr. Schultze-Jena and his companions. This coin- 
municalion, which was also addressed to the Governor of Angola, was 
equivalent to a request {Si)f}umition) to the Portuguese authorities to furnish 
explanations and to surrender the two prisoners, Jensen and Kimmel. No 
reply having been made, “one had been reduced, on the German side, to take 
justice into one's own hands." 

(c) Even if reprisals had been excessive, this excusable excess wxujld not 
engage the responsibility of Ciermany. In fact there was no excess. The death 
of Dr. Schullze-Jena and his companions justilied the attack on the fort of 
Cuangar. In spile of this warning not only did the Portuguese authorities not 
liberate the two prisoners illegally interned, but they had expelled from Lu- 
bango the German vice-consul Schoess. 

(d) In consequence, the acts committed by the German troops on dilTer- 
ent points of the frontier of Angola do not engage the responsibility of Ger¬ 
many. 

3. The arbitrators cannot admit this thesis for the following reasons; 

(a) Conformably to the basic decision given above ’ on the subject of the 
Naulilaa incident, the death of Dr. Schultze-Jena and the two olficers who 
accompanied him was not the consequence of an act contrary to international 
law by the Portuguese authorities. 

(b) A neutral state has the right to disarm and intern belligerents under 
arms who penetrate its territory, Cj. Hague Convention V, 1907, Art. 1 I. The 
internment of the interpreter Jensen and the soldier Kimmel was then, in 
principle, authorized by positive international law. . . . The German aulliori- 
ties . . . could not, on the contrary, sec in this internment, or in its main¬ 
tenance, an act contrary to international law, giving them a proper justifica¬ 
tion for resorting to reprisals. 

(e) 1 he vice-consul Schoess was still en jomiion at Lubango, November 
28, 1914. The attack on the fort of Cuangar, October 31, the destruction of 
the posts of lower Cubango from November 4 to 15, and the Franck expedi¬ 
tion, decided upon October 28, cannot have been motivated by his expulsion. 
Moreover, the expulsion of a consular agent against whom a slate may have 
complaints, may constitute an unfriendly act, leading to diplomatic repre¬ 
sentations, but it cannot . . . [properly be regarded as] an act contrary to 
international law, justifying, by way of reprisal, an attack accompanied by all 
the rigors of war. 

(d) The first condition —sine qua non —t)f the right of exercising reprisals 
is a justification furnished by a previous act contrary to international law. 
This condition, whose necessity the German thesis admits, is lacking; this, in 
itself, is suflicient to defeat the plea invoked by the German Government. 

® [Ed.: Omitted here.] 
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fe) Even if the arbilnitors accepted the accusation that the Portuguese 
authorities had committed an act contrary to international law. justifying, in 
principle, reprisals, the German contention would nevertheless be rejected 
for two other reasons, cither of them decisive; 

(1 ) Reprisals are not licit except when they have been preceded by a re¬ 
quest for redress ( S(nnniati(>n) wdiich has been unavailing. Employment of force 
is not justihed in elTect, except by its character of rcjcssity. Cf. Fauchille, 
iraitc, I, Part 3, No. 978, But it is impossible to consider as a demand from 
state to slate the coinrTuinication by the authorities of the otTending state to 
each other of the news of the pretended otTensc. . . . There was, therefore, 
on the part of the authorities of South-West Africa, recourse to fc^rce without 
previous attempt to obtain satisfaction by legal means—which constitutes a 
further reason for denying tlie legitimacy of the reprisals resorted to. 

(2) T he necessity of a proportionality between the reprisal and the offense 
appears to be recognized in the German reply. Even if one admits that inter¬ 
national law' does not require that reprisals be measured approximately by 
the otfense, one must certainly consider as excessive, and consequently illicit, 
reprisals out of all proportion to the act which has motivated them. In the 
present case . , . there was an evident disproportion between the incident of 
Naulilaa and the six acts of reprisal which have followed it. 

'['he arhiiniftfrs thus arrive at the conclusicm that the German aggression.> 
of October, November, and December, 1914, at the frontier of Angola cannot 
he considered licit or justified by the incident of Naulilaa or later acts of the 
Portuguese authorities, there being a lack of suHicient juslilication. of previous 
request for redress, and of an admissible proportion between the alleged otTcnse 
and the reprisals resorted to. . . . 

F'or these reasons. Germany must make reparation for the damage caused 
by the aggressions. . . . 


The Venezuelan Preferential Case 
IrIIUJNAL of Tilt PtKMANtNT CoURT OF ArHMRAMON, 1904 
J. H. Scott, Hui:uc Court Reports, 56 


[En.: “For some years . . . there had been considerable sums owing from the 
Venezuelan Government by way of compensation for injuries inflicted on 
the persons and property of British subjects in time of riot and insurrection in 
Venezuela. Further large sums were due to British subjects for services rendered 
and materials supplied to the Venezuelan Government . . . The holders of 
bonds of the external debt (of whom a large proportion were British subjects), 
had for some years received no payment . . . Frequent representations had 
been made to the Venezuelan Government on these matters, but no redress 
could be obtained. ... In the years 1901 and 1902 the relations between 
the two powers became gravely strained owing to the unjustifiable action of 
the Venezuelan Government in .seizing and confiscating certain vessels Hying 
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ihc British flag, plundering them of their contents, and maltreating their crews.” 
Case of Great Britain, reprinted in The Venezuelan Arbitration before The 
Ha^ue TribunaL 1903, S. Doc. 119, 58th Cong., 3rd scss. (#4769), pp. 757-- 
758. 

The British Government, supported by the German Government, and 
eventually by the Italian Government, decided upon a resort to force to se¬ 
cure compliance with rights under international law. Cf. id., 1199. On De¬ 
cember 8, 1902, three X’cnezuelan ships of war were seized in the harbor i>f 
La CiLiaira, and by December 15 the whole Venezuelan navy had been cap¬ 
tured or put out of action by British and German sejuadrons. Id., 759. On 
December 13, 1902, Venezuela oflered to submit the controversy to arbitra¬ 
tion. /r/., 790. The ofler was ignored, and on December 20, 1902, a blockade 
of Venezuelan ports was declared by the British, German and Italian Ciovern- 
ments, all vessels being warned that attempts to violate the blockade would 
subject them “to all measures authorized by the law of nations and the re¬ 
spective treaties between His Majesty and the dilTerent neutral powers" (Brit¬ 
ish proclamation). Id., 792. For the attitude of the United States toward the 
blockade and subsequent measures, see V.S. For. Rel. 1903, 417-442, 452- 
479. 

The United Slates, Mexico, Spain, France, Belgium, The Netherlands and 
Sw'eden and Norway refused to employ forcible measures against Venezuela to 
secure the adjustment of their claims under international law against that 
.State. 

Bowing “to superior force” (S. Doc. 119, cited, 950), the Venezuelan Gov¬ 
ernment, in the Spring of 1903, negotiated a settlement with all the claimant 
States, agreeing to set aside thirty per cent of the customs receipts of certain 
ports each month to satisfy the claims. The three blockading powers thereupon 
look the position that they were entitled to priority of payment, “that the 
other creditor powers had taken no steps to enforce their claims, that the ofler 
of security had been procured solely by the action of the blockading powers, 
and that the latter powers alone had undertaken the trouble and incurred the 
loss incident to that action” and that “they were in a position to continue the 
blockade . . . while the other creditor powers were not then in a position 
to exert any such pressure on Venezuela." British Case, id., 753. 

When the Venezuelan Government declined to accept a priority w'hich put 
a premium upon the use of force (Venezuelan Case, id., 149 fl’.), the con¬ 
troversy between Great Britain, Germany and Italy on the one hand and 
Venezuela, joined as parties by the other creditor States, was submitted to a 
tribunal of the Permanent Court of Arbitration. In presenting the oral argu¬ 
ment for the United Slates, Mr. Wayne MaeVeagh, observed: 

It is not ene')ugh that the conduct of the allies in making war upon Venezuela 
was equally meritorious with the policy pursued by the other creditor nations in 
abstaining from war and in seeking to collect the claims presented by them b\ 
peaceful methods. Before you can award preferential treatment to their claims, 
you must declare their conduct to be more meritorious than the conduct of those 
nations which abstained from making war; for equality of treatment is the rule, 
and preferential treatment can only be accorded as an award of merit. Id., 1133. 

In his Final Report, the Agent of the United States observed: 

It was conceded by counsel on both sides that the law of nations afforded no 
clear rule for the decision of the conlrovtTs^.... 1 he force and value of the 
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award as a precedent can not yet be justly measured. By some it mav be approved 
as giving to the bU'ckading powers the just reward of their military exertions bv 
securing the prompt payment of their claims, while leaving the other creditor States 
free to secure in their own way the payment of their claims. By (Others the award 
may be regarded as a piemium on war, as inconsistent with the spirit of The Hague 
Convention, and as tending to incite armed conllicts between creditor States hav¬ 
ing claims against a common debtor. If the latter view, which was urged to the 
tribunal by the counsel for the United Slates, is correct, the injurious elfects of the 
award as a precedent will be limited by other and later arbitral decisions and bv 
the action of public opinion, h!., I5.| 

[By Till. Tkibunai.: Mourawilff, Lammasch. Df MarmlNS,] The 
tribunal of arbitration, constituted in virtue of the protocols signed at Wash¬ 
ington on May 7, 1903. between Germany, Great Britain, and Italy on the one 
hand and Venezuela on the other hand; 

Whereas other protocols were signed to the same elTecl by Belgium, France, 
Mexico, the Netherlands, Spain, Sweden and Norway and the United States 
of America on the one hand and Venezuela on the other hand; . . . 

And whereas, in virtue of the protocols of Washington of May 7th, 1903. 
the above-named arbitrators, forming the legally constituted tribunal of arbi¬ 
tration, had to decide, in conformity with Article 1 of the protocols of Wash¬ 
ington of May 7ih, 1^03, the following points; 

The question as to wliciher or not Germany, Great Britain, and Italy are entitled 
to preferential or separate treatment in the payment of their claims against Vene¬ 
zuela, and its decision shall be final. 

Venezuela having agreed to set aside thirty per cent of the customs revenues of 
Pa Cjiiaira and Puerto Cabello for the payment of the claims ot all nations against 
Venezuela, the iribuna! at fhe Hague shall decide how the said revenues shall be 
divided between the blockading Powers on the one hand and the other creditor 
Powers on the other hand, and its decision shall he final. 

If preferential or separate treatment is not given to the blockading Powers, the 
tribunal shall decide how the said revenue shall he distrihuted among all the creditor 
Powers, and the parlies hereto agree that the tribunal, in that case, shall consider, 
in connection w ith the payment of the claims out of the thirtv per cent, anv prefer¬ 
ence or pledges of revenues enjoyed by any of the creditor Powers, and shall ac¬ 
cordingly decide the question of distribution so that no Power shall obtain prefer¬ 
ential treatment, and its decision shall be final. . . . 

Whereas, the tribunal, in its examination of the present litigation, had to 
be guided by the principles of international law and the maxims of justice; 

Whereas, the various protocols signed at Washington since February 13th, 
1903, and particularly the protocols of May 7th, 1903, the (obligatory force 
of which is beyond all doubt, form the legal basis for the arbitral award; 

Whereas, the tribunal has no competence at all either to contest the juris¬ 
diction of the mixed commissions of arbitration established at Caracas, nor to 
judge their action; 

Whereas, the tribunal considers itself absolutely incompetent to give a de¬ 
cision as to the character or the nature of the military operations undertaken 
by Germany, Great Britain and Italy against Venezuela; 

Whereas, also, the tribunal of arbitration was not called upon to decide 
whether the three blockading Powers had exhausted all pacific methods in their 
dispute with Venezuela in order to prevent the employment of force, 

And it can only state the fact that since 1901 the Government of Venezuela 
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categorically refused to submit its dispute with Germany and Cireat Britain to 
arbitration which was proposed several times and especially by the note of the 
(lerman Ciovernment of July 16th, 1901: 

Whereas, after the war between Germany, Great Britain and Italy on the 
one hand and \ enczuela on the other hand no formal treaty of peace was con¬ 
cluded between the belligerent Powers; 

Whereas, the protocols, signed at Washington on F'ebruary l?th, 1903, had 
not settled all the questions in dispute between the belligerent parties, leaving 
open in particular the question of the distribution of the receipts ol the customs 
of La Guaira and Puerto Cabello; 

Whereas, the belligerent F\nvers in submitting the question of preferential 
treatment in the matter of these receipts to the judgment of the tribunal of 
arbitration, agreed that the arbitral award should serve tc^ fill up this void and 
li> ensure the definite reestablishment of peace between them: 

Whereas, on the (Uher hand, the warlike operations of the three great Eu¬ 
ropean Powers against \'cnc/ucla ceased before they had received satisfac¬ 
tion on all their claims, and on the other hand the question of preferential 
treatment was submitted to arbitration, the tribunal must recognize in these 
facts precious evidence in favor of the great principle of arbitration in all 
phases of international disputes; 

Whereas, the blockading Powers, in admitting the adhesion to the stipula¬ 
tions of the protocols of February 13th. 1903, of the other Powers which had 
claims against X'enezuela, could evidently not have the intention of renounc¬ 
ing either their acquired rights or their actual privileged position: 

Whereas, the Government of Venezuela in the protocols of February 13lh, 
1903 (Article 1 ), itself recognizes principle the justice (A the claims' pre¬ 
sented to it bv the Governments of Germany, (ireat Britain and Italy; 

While in the pr('»locol signed between Venezuela and the so-called neutral 
or pacific Powers the justice of the claims of these latter was not recognized in 
principle; 

Whereas, the Government of Venezuela until the end of January, 1903 
in no way protested against the pretension of the blockading Powers to insist 
on special securities for the settlement of their claims; 

Whereas, V^enczuela itself during the diplomatic negotiations always made 
a formal distinction between “the allied Powers” and “the neutral Powers”; 

Whereas, the neutral Powers, who now claim before the tribunal of arbitra¬ 
tion equality in the distribution of the thirty per cent of the customs receipts 
of La Guaira and Puerto Cabello, did not protest against the pretensions of 
the bkK’kading Powers to a preferential treatment either at the moment of the 
cessation of the war against Venezuela or immediately after the signature of 
the protocols of February 13th, 1903; 

Whereas, it appears from the negotiations which resulted in the signature 
of the protocols of February 13th and May 7th, 1903, that the German and 
British Governments constantly insisted on their being given guaranties for “a 
sufficient and punctual discharge of the obligations” (British memorandum of 
December 23rd, 1902, communicated to the Government of the United States 
of America); 

Whereas, the plenipotentiary of the Government of Venezuela accepted 
this reservation on the part of the allied Powers without the least protest; 

Whereas, the Government of Venezuela engaged, with respect to the allied 
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Powers alone, to ofTcr special guaranties for the accomplishment of its en¬ 
gagements; 

Whereas, the good faith which ought to govern international relations im¬ 
poses the duty of stating that the words “all claims" used hy the representative 
of the Ciovernment of Venezuela in his conferences with the representatives 
of the allied Powers (statement left in the hands of Sir Michael Herbert by 
Mr. H. Bowen of January 23rd, 1903) could only mean the claims of these 
latter and could only refer to them; 

Whereas, the neutral Powers, having taken no part in the warlike opera¬ 
tions against Venezuela, could in some respects prolit by the circumstances 
created by those operations, but without acquiring anv new rights; 

Whereas, the rights acquired by the neutral or pacific Powers with regard 
to Venezuela remain in the future absolulelv intact and guaranteed by re¬ 
spective international arrangements; 

Whereas, in virtue of Article 5 of the protocols of May 7th, 1903. signed 
at W'ashinglon, the tribunal “shall also decide, subject to the general pro¬ 
visions laid down in Article 57 of the international C'onveniion of July 29th, 
1S99, how, when and by whom the costs of this arbitration shall be paid"; 

l or these reasons, the tribunal of arbitration decides and pronounces unani¬ 
mously that: 

1. Ciermany, Great Britain and Italy have a right to preferential treatment 
for the payment of their claims against N'enezuela; 

2. Venezuela having consented to put aside thirty per cent of the revenues 
of the cusioms of I .a Guaira and Puerto Cabcllo for the payment of the claims 
of all natitms against Venezuela, the three above-named Powers have a right to 
preference in the payment of their claims by means of these thirty per cent 
of the receipts of the two Venezuelan ports above mentioned. 

3. Each party to the litigation shall bear its own costs and an equal share 
of the costs of the tribunal. . . . 


Epitor's Noil: Hostile Measures Short of War. Perhaps because of the 
nature of the State system, the development of a substantive law establishing 
rights and obligations for Slates has tended to outrun the remedial or pro¬ 
cedural aspects of international law. 1'he inadequate development of inter¬ 
national organization and, in particular, the lack of compulsory jurisdiction 
by international agencies, especially judicial, has forced States to rely on 
measures of self-help or self-defence as remedial procedures to implement the 
substantive rights and obligations established by international law. Where 
deviations from the general pattern of law observance occurred and a State 
was faced with the problem of the enforcement of international law', a State 
had traditionally to rely upon sanctions or remedies available to it in accord¬ 
ance with its power or its diplomatic persuasiveness: retorsion, severance of 
diplomatic relations, intervention, reprisals, retaliation, the threat or use of 
force, war. The political character of these methods was their dominant fea¬ 
ture: each State decided as a matter of policy whether to employ the threat 
or use of force or to employ political pressures. During the 19th century the 
Great Powers frequently resorted to hostile measures short of war against 
weaker States, and justified them as legitimate reprisals for international de¬ 
linquencies committed by the latter, or as legitimate procedural measures to 
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secure the enforcement of real or alleged international legal rights. Further 
justifications were found in allegations that such hostile measures were, in 
reality, “pacific” in character, since States, instead of exercising their legally 
unfettered right to resort to war, prevented the rise of general hostilities by 
confining their measures to a restricted locale, a particular bombardment, 
blockade, or occupation of territory. That such measures of armed coercion 
did not always lead to war was due only to the preponderance of force on one 
side, and this force was frcejuently abused. However, even before attacking 
the major problem of the right to resort to war, international law succeeded in 
surrounding the employment of hostile measures short of war with certain 
legal restraints. Cf. Jessup, A Modern Law nj jyati(>ns, 157 fT. Provisions of 
the United Nations Gharter have consolidated these gains and, at least for 
Member States, have established the illegality of certain hitherto legal meas¬ 
ures of self-help. 

Traditional Methods and Their Legality, Although even the terminology of 
various hostile measures short of war lacks precision, the following elucida¬ 
tions are olfered. 

Retorsion consists of legal but deliberately unfriendly acts with a retaliatory 
or coercive purpose. A common form of retorsion consists in retaliatory in¬ 
crease in tarifl' rales against countries which discriminate against the products 
of a particular country. Though frequently called ‘‘retaliation in kind” be- 
cau.se of the practice of States of replying to legal, but discourteous, unfriendly, 
unfair, or inequitable acts with acts of the same kind, retorsion is not limited 
to retaliation in kind. Cf, Lauterpacht's Oppenheim (6th cd.), II, S§ 29-32. 

Reprisals, as distinguished from retorsion, have been defined as “such in¬ 
jurious and otherwise internationally illegal acts of one State against another 
as are exceptionally permitted for the purpose of compelling the latter to con¬ 
sent to a .satisfactory settlement of a difTercnce created by its own international 
deiinqucncy.” fd., §§ 33-43. Hindmarsh defines reprisals as “coercive measures 
taken by one State against another, without belligerent intent, in order to se¬ 
cure redress for, or to prevent recurrence of, acts or cmiissions which under 
international law con.stitule international delinquency.” Force in Peace (1933 ). 
58. Cf. Evelyn Speyer Colbert, Retaliation in International Law (1948); Le 
r ‘i^ime dcs represaiUcs en temps de paix, 1934 Annuaire de r/nstimt de Droit 
International 1-166, 623-694, and critical comment thereon by S. Seferiades, 
"La cjuestion des represailles artnccs en temps dc paix, en Vetat actuel du 
droit dcs ^ens,^' R.D.I.L.C., 3rd Scr., XVII (1936), 138-164; Grover Clark, 
“The English Practice with Regard to Reprisals by Private Persons,” 27 
A.J.I.L. (1933), 694-723. 

The form which reprisals may take is varied, ranging through display of 
military or naval force, embargo, boycott, pacific blockade, to bombardment 
or militarv occupation of territory. For examples, sec Hindmarsh, op. cit,, 
57-83; Moore, Di-est, VII, 103-151; Hyde, II, 1654 ff. For American prac¬ 
tice, .see Milton Ofiutt, The Protection of Citizens Abroad by the Armed 
Forces of the United States, The Johns Hopkins University Studies in His¬ 
torical and Political Science (1928); J. Reuben Clark, Memorandum on the 
Ri^ht to Protect Citizens in Foreign Countries by Landing* Forces, U.S. De¬ 
partment of State, (3rd ed., 1934). 

National boycotts against the goods of a particular country, such as the 
Chinese boycotts against Japan, partake of some of the characteristics of re- 
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torsion and reprisals, but where not ofTicially undertaken as an act of the 
government they do not, in a strict legal sense, come within the scope of the 
measures treated in this chapter. It is true that the 1931 boycott against Japan 
was vigorously encouraged by the Kuomintang, but the Chinese bovcrnmcnl 
itself did not embargo Japanese ships, forbid Japanese to carry on business 
in China, or do nu^re than encourage nonintercourse. Cf. C. F. Renier, A 
Study of Chinese Boycotts ( The Johns Hopkins Press, 1933), 242. Never¬ 
theless, the Japanese Government protested to the League of Nations that the 
1931 boycott was ‘Tvar in disguise'’ and professed to regard the failure of the 
('hinese Government to suppress it as an illegal act warranting Japanese re¬ 
prisals. Cf. Remcr, op. rit., Ch. XIJI; League of Nations, O.J., 1931“!932, 
l)assi/n;C. L. IJouveN “The National Boycott as an International Delinquency,” 
2S A.J.I.I.. (1934), 19 -42; IT Lauterpacht, ‘'Boycott in International Rela¬ 
tions,” 1933 B.Y./.L., 125-140; W. W. Willoughby, The SinoJapanese Con¬ 
troversy and the Lcaipte of Nations (1935 ), 604-622; Memoranda Presented 
to the Lytton Commission by V. K. Wellington Koo, Vol. 1, No. 14, pp. 399- 
433; Lytton Report, League Doc. C.663.M.320. 1932. VH. 12, ch. vii, 
and Special Study No. S, annexed thereto. The League As.scmbly Committee 
of Nineteen appcnnied to study the Lytton Report was of the opinion that “the 
ii.se of the boycott by China, subsequent to the events of September 18, 1931, 
falls under the category of reprisals.” League of Nations, A (Extr.). 22. 1933. 
V’ll. 2, O.J., Spec. Supp. 112, p. 72. 

Since 1814, more than twenty so-called "pacific blockades' have been re¬ 
sorted to by European Pow'crs. Cf. Hindmarsh, op. cit., 12. In a Memorandum 
on Pacific Blockade, prepared for the League of Nations (Doc. A. 14.1927. 
V. 14, p. 89), M. Ciiraud, MeiTiber of the Secretariat, concluded that all the 
Great Eur('»pean Powers have re.soried to pacific blockades, France and Eng¬ 
land thirteen times each; no great non-Luropean Power has ever resorted to this 
method; “pacific blockades have practically never been instituted except by 
powerful States against weaker ones (small States or States possessing no 
powerful fleet)”; pacific blockades have been instituted individually to obtain 
reparation for alleged wrongs, or “by the Great Powers acting in concert to put 
an end to some disturbance, prevent the outbreak of war, ensure the execution 
of general treaties, or safeguard the interests of humanity.” Cf. also A. E. 
Hogan, Pacific Blockade (1908). Since the right to interfere with neutral com- 
mcree by blockade was exclusively a belligerent right before the nineteenth 
century, and existed only in time of war, the legality of applying pacific block¬ 
ades to the vessels of third Slates has frequently been challenged. The United 
Slates has consistently opposed the application of pacific blockades to Ameri¬ 
can vessels and denied the legitimacy of such action. It was due to the protests 
of the United Slates that the pacific blockade against Venezuela in 1902 was 
subsequently recognized as a war blockade. Cf. U.S. For. Red., 1903, 420 ff., 
452 ff. Despite this fact, and the fact that the Hague Court in the Venezuelan 
Preferential Claims Case refers to the “war” between the blockading Powers 
and Venezuela, it is highly doubtful w^hether a war really existed. Oppenheim, 
op. cif., 120 n., comments: “This blockade, although represented as a war 
blockade so that the ingress of foreign vessels might be prevented, was never¬ 
theless essentially a pacific blockade.” 

Intervention has been defined as dictatorial interference in the affairs of 
another State. Cf. Lauterpachfs Oppenheim (7th ed.), I, 272 ff., with ex- 
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tensive bihliocraphy; Charles G. Fenwick, “Intervention: Individual and Col¬ 
lective/’ 39 AJ.LL, (1945). 645-663: Hyde, L 245-31S. The term, freighted 
with political overtones, has been indiscriminately employed to cover a variety 
of interferences in the internal or external alTairs of States—diplomatic pres¬ 
sures, financial controls, military operations, even collective adion by inter¬ 
national organizations—and is of little value in the terminology of international 
law'. In the Western Hemisphere, nonintervention has been established as a 
basic p(4itical and legal principle. C/. Samuel f'lagg Bemis, The Latin Ameri¬ 
can Policy (>f the l-nited States (1943 ), 226-294. 

Umiraiions on the [Jse of Force. The resort to war was subjected to legal 
limitations for Members of the League of Nations by Articles 10 to 17 of the 
Covenant. Cf. below, pp. 1049 IT. Whether or not the use of armed force always 
constituted a “resort to war" or was cuherwise violative of the Covenant re¬ 
ceived consideration at the time of the Corfu incident of 1923. 

I'he Corfu Incident. Early in the morning of August 27, 1923, the Italian 
General 1’ellini and four aides, charged by the Conference of Ambassadors with 
the delimitation of the frontier between Greece and Albania, were brutallv 
assassinated near Janina, on Greek territory. On the 29th the Italian (jov- 
ernment delivered an ultimatum to the Greek Government, charging the latter 
with rcsp(Misibility for the crime, and insisting upon satisfaction on seven 
enumerated counts, including that of an indemnity of fifty million lire. On the 
3()th, the Cireck Government expressed its otlicial regret at the incident and 
indicated willingness to satisfy four of the Italian demands, but refused to 
accept responsibility for the incident or to pay the indemnity. I he note added 
that, if Ital) was not disposed to recognize the satisfaction given as sullicient, 
the Greek Government would have recourse to the l.eague of Nations and 
would abide by its decisions. A few hours later, an Italian cruiser bombarded 
the Greek island of Corfu, killing about fifteen people, including women and 
children, and landed an expeditionary force which proceeded to occupy the 
island. At the same time (August 3i ) the Italian Government addres.sed the 
Greek Government a note stating that the occupation of Corfu w'as of a tem¬ 
porary character, that no act of war w'as intended, and that the Italian Gov¬ 
ernment hoped that Greece would commit no act which might change the 
“pacific" character of the bombardment and occupation. On September I the 
Greek Government, in a note to the Secretary-Ciencral of the League of Na¬ 
tions, invoked Articles 12 and 15 of the Covenant. I’he same day. M. Nicolas 
Politis, representative of Greece on the Council, questioned the pacific char¬ 
acter of the Italian bombardment and occupation, and added: “It docs not 
seem to me that it lies with the author of an act to describe it. Acts must 
be judged objectively, and it is for the Council to judge the acts regarding 
which Greece has the right to complain." For the texts of the exchange of 
notes, sec 16 Rivista di Diritto fntcrnazionalc (1924), 339-355. Sec also 
League of Nations, OJ. (1923), l276 fL, l4l2fT. After a critical week of 
discussions, characterized chiefly by the obstructive tactics of the Italian rep- 
re.scntative, M. Salandra, the League Council supinely handed the dispute over 
to the Conference of Ambassadors in Paris, which promptly awarded Italy 
fifty million lire in return for the evacuation of Corfu. Cf. Gerhard Pink, The 
Conference of Ambassadors (Paris, 1920-1931) Geneva Studies (1942), 
203 fl. 

Certain members of the League Assembly had meanwhile been extremely 
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critical of the manner in which the Council had handled the dispute. Lord 
Robert Cecil (British Empire) had questioned in the Council the “pacific” 
nature of a bombardment which killed fifteen people, and felt “great difficulty 
in understanding how that can be difTcrentiated from an act of war.” O./., 
(1923), 1279. On September 18, 1923, M. Salandra restated the Italian 
position, saying in part: 

As regards the occupation of Corfu, it is indispensable that the position should 
he explained very clearly and that the question should be placed in its proper legal 
perspective; it has been spoken of much too inaecuratelv. Far be it from me here 
or elsewhere to take any notice of expressions which have been used in connection 
with this matter—though not here—bv irresponsible and excitable individuals. Italv 
need pay no attention to remarks which would be olTensive it they were not absurd; 
but in the Council, M. Branting [Swcdenl stated, with the authority which ail his 
utterances carry, that the occupation of Corfu is contrarv tc^ the principles of the 
C ovenant and to the obligations which have been solemnly accepted bv Slates, and 
that it might constitute a dangerous precedent. 

'The truth of the matter is that, from the beginning, the Italian Ciovernment has 
stated that the occupation of Corfu was only temporary and constituted merely 
the taking of a pledge to ensure the reparation which it had demanded from Cirecce 
and to which Cirecce at that time had not agreed. . . . 

It must not be ihcnighl that the C ovenant of the l.eague of Nations forbids these 
peaceful means of repression. I hey arc not forbidden by any of its articles. I may 
add that in its Preamble the principles of international law' arc expressly recognized. 
Among these principles is the right of peaceful reprisals and of occupation as a 
measure of guarantee, l lie.se reprisals are therefore legitimate. . . . No act ot war 
and no violation of international law therefore took place. OJ. ( 1923), 1313 1314. 

M. Branting greatly regretted “that the arguments presented by the eminent 
representative of Italy have in no way convinced me” and maintained “that 
there is a ditTercnee between what was permissible to Slates before the signa¬ 
ture of the Covenant and what is permissible now that the majority of Stales 
have adhered lo that Covenant.” “As no other member of the Council wished 
to speak,” continues the Official Journal, page 1316, “the President closed the 
debate.” 

A later attempt by Cecil and Branting lo have the Council refer the legal 
question involved lo the Permanent Court of International Justice for an ad- 
vi.sory opinion was frustrated by vSalandra and Hanotaux ( France )." Eventually 
five legal questions, raised in the Corfu discussions, were referred to a Special 
Committee of Jurists. Cf. OJ. (1923), 1320 11., 1328 fL. 1338 tf.. 1349 IT. 
The Special Committee of Jurists, which included such distinguished inter¬ 
national lawyers as Adatci (Japan), Buero (Uruguay), Fromageot (France), 
van Hamel (Netherlands), Unden (Sweden), and Charles de Visscher (Bel¬ 
gium), dealt w'ith Question l\^ as follows: 

JV. Arc measures of coercion which are not meant to constitute acts of war con¬ 
sistent with the terms of Articles 12 lo 15 " of the Covenant when they arc taken 
by one Member of the League of Nations against another Metiibcr of the League 
without prior recourse to the procedure laid down in those articles? 

Reply of the Jurists: Coercive measures which are not intended to constitute acts 
of war may or may not be consistent with the provisions of Articles 12 to 15 of the 

®IFd.; In January, 1923, France had occupied the Ruhr.] 

•\Ed.: See below, pp. 1049-1051.] 
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Covenant, and it is for the Council, when the dispute has been submitted to it, to 
decide immediately, having due regard to all the circumstances of the case and to 
the nature of the measures adopted, whether it should recommend the maintenance 
or the withdrawal of such measures. OJ. (1924), 524. 

The League Council “adopted" the replies of the Jurists, but Branting de¬ 
plored their failure to indicate just which coercive measures are legitimate 
for League Members, and stated that the Swedish (jovernment “continues to 
be of the opinion that the use of armed forces is not compatible with the Cove¬ 
nant in the circumstances indicated in the fourth question.” /J., 526. Guani 
(Llruguav ) stated that his Cjovcrnmcnt “would have preferred a clearer reply 
to the fourth question. It appeared desirable, for example, that the kind of 
measures described as measures of coercion not intended to constitute acts of 
war. should be more precisely defined. I have reason to think that, outside 
reprisals of a legal, economic or financial character, any other acts of force 
by one State against another should be excluded, waihoiit taking account of 
the description of these measures given by the State applying them." Id., 526. 
The League Assembly was likewise dissatisfied with the replies of the Jurists, 
and the Members of the Leaizae were therefore asked to comment on the 
replies. OJ. (1926), 519. Of twenty-one States making reply, eleven had no 
observations to make, and ten—all of them small States-.expressed dissatis¬ 

faction or uncertainty as to the reply of the Jurists on the employment of co¬ 
ercive measures (Question IV) bv League Members. Cj. OJ. (1926), 597- 
612. 

Although the Commission of Jurists failed to suggest a criterion, it is im¬ 
portant to note that its reply to Question IV clearly considered that certain 
(unspecified) hostile measures short of war might be incompatible with the 
Covenant. M. Guani suggested a criterion in the Council, when he .said that 
all acts of force (coercion) between League Members, other than reprisals 
of a juridical, economic, or financial character are incompatible with the C'ove- 
nant. Fdsevvhcrc, he has written that all acts of coercion, other than those he 
excepts, imply a resort to military or naval force and thus constitute acts of war, 
which he finds incompatible with Articles 10 to 15 of the Covenant, ( f. Alberto 
Guani, “Lc.v mesmes de cocrcitiori cture nicnihrcs de la Socude des NatioiLS,'* 
31 RXt.DJ. (1924), 285-290. Charles de Visscher, in a brilliant and .scholarly 
article, Interpretation du Pacte ait lendenuiin du differend Italo-Grec/' 
R.D.PL.C 3rd Series, V (1924), 213-230, 377-396, suggested as a criterion 
that all armed reprisals, in addition to being incompatible witli the spirit of 
the Covenant and the “pacific moratorium” imposed on Members pending 
arbitration, judicial settlement, or conciliation by the Council, were incompati¬ 
ble with the terms of Article 12 because they were of a nature “to lead to a 
rupture.” The term “rupture” as used in Articles 12 and 15, he found of wider 
meaning than “war” or “threat of war.” Loc. cit., 383, 215. Thus de Visscher 
found it possible to hold the use of armed force by League Members (before 
re.soriing to pacific procedures) contrary to the Covenant, without having to 
prove that the u.se of armed force constitutes a “rc.sort to war.” This had the 
advantage of substituting an objective test for the subjective test which has 
traditionally entered into the definition of war.’' Certain other considerations 
of de Vi.sscher should be noted: The justifications formerly advanced for the 
employment of armed force were no longer valid for League Members. The 
MEd.: See hclow', pp. 972-976,] 
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formerly absolute right to resort to war for the enforcement of their rights 
was narrowly limited by the Covenant, which required a previous recourse to 
pacific measures. And with the loss of the absolute right to resort to war fell 
the justiheation •' that reprisals are more pacific in character than their alierna-* 
live, for ihe alternative is no longer war. Loc. cit,, 3<S2. Of the same general 
opinion were Politis, reprcsaillcs entre ctcits weinbres de la Socicic des 
Nations,'' 31 RXi.PJ. (1924), 5-16; Fauchille, I'raite de droit international 
public, V'ol. 1, Part HI, 696; Schiicking and Wehberg, Die Satzntti^ des Vdlker- 
bundes (2nd ed.), 509, who recognized as legitimate under the Covenant only 
those reprisals which did not lead to a rupture; Seferiades, loc, cit., 149: Man¬ 
delstam, La conciliation intcrnationalc d'apres le Paeie et la jurisprudence du 
conseil dc la Socicte des Nations. 14 Hague Reciieil (1926), 337, 341-348, 
who agreed that armed reprisals were contrary to the Covenant, rejected the 
reply of the Jurists to Question IV', and maintained that the Council was in no 
case competent to decide on the maintenance of armed reprisals: its strict 
duty was to recommend their cessation. In disagreement with the jurists just 
cited w as Karl Strupp, who. in Incident dc Janina entre la Clrece et 1’Italic." 
31 R.G.D.I. (1924), 255 284, insisted that Articles 12 and 15 of the Covenant 
forbid only recourse to war. armed reprisals remaining legitimate. Cf. also 
H. Lauterpacht, ‘Resort to War’ and the Interpretation of the Covenant dur¬ 
ing the Manchurian Dispute," 28 AJ,LL. (1934). 43-60, esp. 54; Q. Wright, 
“Opinion of Commission of Jurists on Janina-Corfu Allair," 18 AJ.I.L. 
(1924), 536-544; Clyde Faglelon, “The Attempt to Define War," Inter- 
national Conciliation (June, 1933), No. 291, esp. 246-250; J. L. Bricrly, 
“International Law and Resort to Armed Force," 4 Catnhridye LJ, (1930- 
1932), 308, 317. 

Practice of the l.eague subsequent to the Corfu incident would seem to 
support de \’isscher\s thesis. I'or example, when Greek troops invaded Bul¬ 
garia in October, 1925, the Commission of Enquiry (Sir Horace Rumbold, 
chairman) appointed by the League Council found “that by occupying a part 
of Bulgarian territory with its military forces, Greece violated the Covenant of 
the League of Nations." O.J, (1926), 203. In spite of the declaration of the 
Greek repre.sentative before the Council, December 7, 1925, that “Greece has 
no aggressive or warlike design; the essential factor of aggression, animus belli, 
docs not exist in our case" (id.. 113), the Report adopted by the Council on 
December 14, 1925, contained the following words: “we believe that all the 
Members of the Council will share our view in favour of the broad principle 
that where territory is violated without sulficicnt cause reparation is due, even 
if at the time of the occurrence it was believed by the party committing the 
act of violation that circumstances ju.stificd the action." Id., 173. The Council 
thereupon decided that Greece should pay Bulgaria 20 million Icvas as com¬ 
pensation for loss of life and property, including three cases of rape, and an 
additional 10 million Icvas as reparation for moral and material damage. Cf. 
OJ. (1926), 172 IL, 196-210, 108-118; cf. also O.J. (1925), 1696 fT.^Tcnc- 
kides, **Ue\'olution de Fid ’C dcs mesures coercitives et la Societe des Nations," 
R.D.J.L.C., 3rd Series, VII (1926), 398—418, at 417, writes that the decision 
of the League in the Greco-Bulgar dispute “has all the value of a decision of 
principle, irreconcilable henceforth with the opinion of the Jurists [on the 
Corfu crisis] in the matter of coercive measures." Again, in the dispute be- 

® [Ed.: wScc above, p. 958.| 
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tween Paraguay and Bolivia, the League Council, on Scplcmber 27, 1932, 
addressed “to the two Governments a solemn reminder that they are legally 
and honourably bound bv their obligations to the League not to have recourse 
to armed farce to settle |the] unhappv dispute which has arisen between 
them but to refer it either to arbitration, judicial settlement, or to the ('ouncil.” 
OJ. ( 1932 ), 1923. In the Sino-Japanese dispute the Assembly on March 11, 
1932, adopted a resolution “alTirming that it is contrary to the spirit of the 
Covenant that the settlement cT the Sino-Japanese dispute shtaild be sought 
under the stress of military pressure on the part of either party.” L-cague of Na¬ 
tions, OJ. ( 1932). Spec. Supp., No. 1 12, Records of Special Assembly, 65. 
In the Finnish-Soviet dispute of 1939. the League Asseniblv, rejecting a pre¬ 
tence of the Soviet Cioxernment that, in invading Finland, she had iu)t resorted 
to war, found that “the invasion of Finland by the land forces and the bombard¬ 
ments carried out by the naval and air forces of Soviet Russia are incompatible 
with . . . the provisions of Article 12 of the Covenant” and that “it is im¬ 
possible to argue that the operations of the Soviet forces in Finland do not 
constitute resort to war within the meaning of the Pact of Paris (^r Article 12 
of the Covenant . . . ” G./. ( 1939 ), 539. 

The lessons of League of Nations practice were not lost upon the drafters 
of the United Nations Charter and by Article 2 (4) the threat or use of force 
in any manner inconsistent with the purpo.ses of the United Nations is made 
illegal. See Jessup, op. cir.. 157-187, for a suggestive analysis and the con¬ 
clusion that hostile measures short of war, traditionally regarded as lawful 
remedial measures of self-help, have ceased to be lawful if they involve the 
threat or use of force. A modern law of nations has established the legal in¬ 
terest and the jurisdictitm of the organized community of nations in the use 
of force and has sought to substitute “elTective collective measures” for uni¬ 
lateral measures of seif-help. 


II, li:gal regulation of resort to war 
A. Lci*al Nature of War and Resort Thereto 

Kawasaki Kisen Kabushiki Kaisha of Kobe v. Bantham 
Steamship Co., Ltd. 

UnitI'D Kingdom, Court of Afffal, 1939 
[1939] 2 K.B. 544 

[Ed.: Appeal from Cioddard, J. By a time charterparly dated June 2, 1936, 
defendants as owners of the SS. Nailsea Meadetw let it to plaintiffs as charter¬ 
ers, the charterparty containing the clause: “Charterers and owners to have 
the liberty of cancelling this charterparty if war breaks out involving Japan.” 
[E:d.: Italics mine.] 
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On September 18, 1937, the defendants by notice to the plaintiffs withdrew 
the steamship and cancelled the charterparty on the ground that war bad broken 
out involving Japan. Plaintiffs, contending that the'canccllalion was wrongful, 
claimed damages for breach of contract. Under the terms of the charterparty, 
the matter was reierred to an umpire who made an interim award in favor 
of defendants, subject to the opinion of the Court on the point whether, on Sep¬ 
tember 18, 1937, war had broken out involving Japan. 

The umpire found that by that date “the position in the Shanghai area was that 
5(),0()() men supported by the guns of the Japanese fleet and a strong air arm 
were engaged in battle with Chinese forces of over 1,500.000 on "a thirty- 
mile front. Fighting had lasted over three weeks and casualties had been 
heavy and many thousands of Japanese and Chinese were killed or wounded. 
'Ehe position in North China was that three Japanese armies numbering over 
100,000 men, fully equipped with aeroplanes, tanks and heavy artillery, were 
advancing in the teeth of the opposition of Chinese armies numbering 300,000. 
Over fifty battles were fought between August 20 and wSeptember 16. Since 
August 25, the Japanese had maintained a naval blockade over a 1000 miles 
stretch of the coast line of China . . . but that ‘‘on September 2 the Japa¬ 
nese Foreign Minister stated . . . that it was not a state of war which pre¬ 
vailed in China but a major conflict. 

Plaintiffs conceded that ‘1f the scale of such hostilities constituted the sole 
test tif the existence of war, the two Stales were at war on September 18, 1937/’ 
but contended that no war existed for the following reasons: 

(a) No declaration of war had been made by China or Japan. 

(b) Diplomatic relations had not been severed between China and Japan. 

(c) 1 he British Government had not recognized a state of war between the 
two countries. 

(d) The Ciovernntent of the United States of America had not brought into 
force the Neutrality Act. 

(c) Neither of the contending States had an animus hclli^ercudi. 

“As to (a) the umpire found that no such declaration of war had been 
made, (b) and (d) were admitted by the owners. As to (c) letters from the 
British F\>rcign Office . . . were put in. ITe letter of September 11, 1937, 
was in these terms: 

With reference to your communication of the 8th September inquiring whether 
His Majesty’s Government recognize that there was an outbreak of war in which 
Japan is involved either on or before 25th August or at the date of this replv, I am 
directed by Mr. Neville Chamberlain to inform you that the current situation in 
China is indeterminate and anomalous and His Majesty’s Government are not at 
present prepared to say that in their view' a state of war exists. At the same time 1 
am to suggest that the question of the meaning to be attached to the term “war” 
as used in a charterparty may simply be one of interpreting the relevant clause, and 
that the attitude of His Majesty's Government may not necessarily be conclusive 
on the question whether a state of war exists within the meaning of the term "war” 
as used in particular documents or statutes. 

The findings of the umpire that “if and so far as it is a question of fact” the 
military operations in China “were undertaken by both Japan and China 
animo belligereudr^ and that by September 18 w^ar had broken out involving 
Japan and was “ordinarily referred to in the daily press of this country” as 
“war” were affirmed by Goddard, J. Plaintiffs appealed.] 
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Sir Wilfrid Grfcne, M.R. In my opinion this is a clear case and the 
judgment of Goddard J. was manifestly right. The main argument addressed 
to us by Sir Stafi’ord Cripps on behalf of the appellanls was . . . that in all 
matters of State it is a rule of law in this country that the decision or statement 
of the Executive Government as to a particular stale of facts is not merely 
conclusive but essential, and, as the basis of that rule, he asserted that it was 
undesirable that the Courts should come to a decision, which might embarrass 
the Executive, with regard to matters of Stale in which this country is or might 
be concerned. I do not myself find the fear of the embarrassment of the Execu¬ 
tive a very attractive basis upon which to build a rule of English law, and, in 
the present case, the argument presents a certain air of unreality . . . The 
writer of that letter . . . [/. e.. the letter of September II, 1937, from the 
British Foreign Office] does not appear to have realized the supposed unfortu¬ 
nate results embarrassing to the Executive which might occur if the determina¬ 
tion of such a question as the present were to be undertaken by the Courts, 
and, if Sir Stafford Cripps' argument be right, it would appear that the Executive 
is in need of being protected against itself. 

However, the proposition for which Sir StalTord Cripps contended is one 
which on principle I find quite unacceptable and for which 1 can find no sort 
of authority. . . . We are not concerned here with the question whether His 
Majesty's Government recognizes a .state of war as existing between China and 
Japan. If that were the question which had to be decided, the Court would be 
bound to lake judicial notice of the fact of such recognition, and if the Court 
were unable to answer that question they would ascertain from the appropriate 
department of Government whether or not His Majesty's Government had 
recognized the existence of that stale of war. That is not the question with which 
we are concerned. We arc concerned, and concerned only, with the question 
whether upon the true construction of a particular private document, the 
owners were entitled to cancel the charterparty, which they are only entitled 
to do if war breaks out involving Japan. Now^ it is in my judgment impossible 
to assert that within the meaning of that clause the words '*if war breaks out" 
mean “if war is recognized to have broken out by His Majesty’s Government.” 
War may break out without His Majesty’s Government recognizing it. . . . 

His second point was this. He said with regard to the phrase "if war breaks 
out involving Japan” that the word “w'ar” has not a loose or popular meaning, 
but a technical meaning, and that technical meaning, he said, is to be found 
in the principles of international law. Where these principles of international 
law for this purpose are to be found I must confess that I remain in complete 
doubt, since the only source of these principles suggested to us was the w ritings 
of various writers on international law. It is to be observed, as indeed it was 
to be expected, that these writers do not speak with one voice ... 1 asked 
for any authority in which for the purpose of the municipal law of this coun¬ 
try “war” is in any way defined. No such authority could be suggested. . . . 
If the English Courts had endeavored in ancient days to lay down such a defini¬ 
tion, no doubt one of the things which in those days they would have regarded 
as essential to “war” was a declaration of war Nobody would have the temerity 
to suggest in these days that war cannot exist without a declaration of war. 
Similarly, the recent events in the world have introduced new methods and a 
new technique, with regard to which I conceive that writers on international 
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law will dispute for many years to come. I do not propose to be the first to lay 
down a definition of “war” in a so-called technical sense. 

Now Sir StalTord Cripps said that, whatever else war may mean, an essen¬ 
tial clement in it is animus hcllif^crendi on the part of both, or at least one, 
of the combatants. What precisely animus bcllii^crcndi means is again a matter 
of great obscurity. . . . 

There is one matter on which Sir Stafford Cripps was quite precise, and 
that was that there cannot be an animus hcllii’ercndi when diplomatic relations 
between two countries are still preserved, and he pointed out that in the present 
case diplomatic relations between China and Japan had not at the relevant 
date been severed, and he says that it is impossible, as a matter of English 
municipal law, lor war to exist between two countries w'hich have not severed 
diplomatic relations with one another. Therefore, he said, the finding of the 
arbitrator could not stand, because, having found that diplomatic relations had 
not been severed, he was bound as a matter of law, as a result of that finding, to 
find that w ar had not broken out. . . . I can find no justification for so extreme 
a view'. I'here may be very good reasons . . . why the parties engaged in 
these present operations have not recalled their respective ambassadors. But 
that circumstance appears to me to amount to nothing more than one element 
to be taken into consideration in answering the question. I cannot find that 
it is a conclusive element at all. ... If my view is right that the fact that 
diplomatic relation.s had not been severed did not compel the arbitrator to find 
that no war had broken out, then the matter becomes a question of fact, and 
the arbitrator has found as a fact, in so far as it is a matter of fact, that the 
animus hclli*^crcndi existed. . . . No doubt the authoritative statements of a 
government ccmcerned in such a matter as this arc matters of importance to 
W'hich attention must be paid; but acts very often speak more truly than words, 
and it was perfectly open to the arbitrator, on the facts as found by him . . . 
to find that war had broken out, notwithstanding that on certain occasions cer¬ 
tain individuals had apparently repudiated the idea that there was a war. Speak¬ 
ing for myself, I find m\self happy to be able to avoid coming to a conclusion 
on this matter which w'ould violate all one’s feelings of common sense. . . . 

I am unable to accept the suggestion that there is any technical meaning 
of the word “war” for the purpose of the construction of this clause. ... It 
seems to me that to suggest that, within the meaning of this charterparty, war 
had not broken out involving Japan on the relevant date is to attribute to 
the parties to it a desire to import into their contract some obscure and un¬ 
certain technicalities of international law rather than the common sense of 
business men. . . . The appeal must be dismissed with costs. . . 

” [Hn.: C'f. N.Y. Life Insurance Co. v. Bennion, 158 F. 2d 260 (1946); 41 A.J.I.L. 
(1947), 680. and comment by F'dwin Borchard, “When Did the W^ar BcLMn?“, id., 620. 
Contra: Wrv/ v. Palmetto State Life Insurance Co., 25 S.E. 2d 475, 202 S.C. 422 ( 1943); 
Bosenau v. Idaho Mutual Benefit Assn , 145 P. 2d 227 ( 1944); Sava^i'c v. Sun Life Assur¬ 
ance Co. of Camiila, 57 F. Snpp. 620 (1944). In these three cases (also reported in 
Annual Diiitest. 45, C ases Nos. 99, 100, 95, by the Editor of this volume as Ameri¬ 
can C ontributor to the Annual DiLicst for the years 1941-44), American courts held that, 
for purposes of construinu a “war clause” exception in insurance policies, members of 
the American armed forces killed in the Japanese attack on Pearl Harbor on December 
7, 1941, were not killed in time of war since Com.>ress did not declare war until Decem¬ 
ber 8. A similar decision in the Bennion Case in a Federal District Court was reversed on 
appeal. See above and certiorari denied, 331 U.S. 811 (1947). Cf. Stanktis v. N,Y. Life 
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Treaty for the Renunciation of War 
(Briancl-Kellogg Pact) 

SiGNLD AT Paris. Augi’st 27, 1928 

T.S., 796 


[The High Contracting Parties] . . . Convinced that all changes in their 
relations wilh one anolher should be sought only by pacific means and be the 
result of a peaceful and orderly process, and that any signatory Power which 
shall hereafter seek to promote its national interests by resort to war should 
be denied the benefits furnished by this Treaty . . . have agreed upon the 
following articles: 

Article /. The High Contracting Parties solemnlv declare in the names 
of their respective peoples that they condemn recourse to war for the solution 
of international controversies, and renounce it as an instrument of national 
policy in their relations with one another. 

Article 2. The High Contracting Parties agree that the settlement or solu¬ 
tion of all disputes or conflicts of whatever nature or of whatever origin they 
may be, which may arise among them, shall never be sought except by pacific 
means. 


Covenant of the League of Nations 

U.S, for, Bel.. Paris Peace C onference, 1919. XIII, S3 

Article 11. (1 ) Any war or threat of war, whether immediately affecting any 
of the Members of the League or not, is hereby declared a matter of concern 
to the whole League, and the League shall take any action that may be deemed 
wise and effectual to safeguard the peace of nations. . . . 

Article 12. (1) The Members of the League agree that, if there should arise 

Ins. Co., 44 N.F. 2d f>87, 312 Mass. 366 (1942); Panf* v. Sun Life Assurance Co. of 
Canada. 37 Hawaii 208 (I94.‘>).] 

>-|F.d.: Sixtv-thrcc Slates were parties to this treaty prior to the outbreak of the 2nd 
World War inl939. C onsult U.S. for. Bel.. 1927. 11, 611-630; id.. 192S. [, 1-235 (text 
and ratifications or adhcrcnces as of 1942 may be found in id.. 153- 157); U.S. Depart¬ 
ment of Stale, Treaty f(tr the Benunciatinn of War. Publication 468 (1933), 315 pp.; 
bibliography in Louis B, Sohn, Cases and Other Materials on World Law ( 1950), 791- 
793. For the so-called Budapest Articles of Interpretation, with discussion thereof, see 
Report of the 38th Conference, International Law A.s.sociation, (1934), 1-70. Cf. [Ar¬ 
gentine! Anti-War 'I’reaty of Non-Aggression and Conciliation, signed at Rio de Janeiro, 
October 10, 1933, 906.1 
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between them any dispute likely to lead to a rupture, they will submit the matter 
either to arbitration or judicial settlement or to inquiry by the Council, and 
they agree in no case to resort to war until three months after the award by 
the arbitrators or the judicial decision, or the report by the Council. . . 


Soviet Definition of Aggression 

CoNVrMION lOR TIIF DlMNlTION OF AGGRESSION, 
Signed at London, July 3, 1933 

147 I .N.7.S. 69 

444444444444 


[The High Contracting Parlies] . . . Deeming it necessary, in the interests of 
the general security, to define aggression as specifically as possible, in order 
to obviate any pretext whereby it might be justified; 

And noting that all Stales have an equal right to independence, security, the 
defence of their territories, and the free development of their institutions; 

And desirous, in the interest of the general peace, to ensure to all peoples 
the inviolability of the territory of their countries; . . . 

Have . . . agreed on the following provisions: 

Article 1. Each of the High Contracting Parties undertakes to accept in its 
relations with each of the other Parties, from the date of the entry into force 
of the present C’onvcntion, the definition of aggression as explained in the re- 

|F-i).: For the full text of Articles 10-17, see below, pp. 1049-1051.1 

»‘ IRi).: This C onventit)n came into force in 193.^ and 1934 between the Union of .Soviet 
Socialist Republics, Rumania, Poland. Afghanistan, Persia, l.atvia, Fstonia, Turkey and 
Finland. /</. The texts of Articles 2 and 3 (and its annex) are substantially identical with 
Articles I and 2 (and its annexed protocol) of a Draft Act Relating to the Definition of 
the Ageressor presented h\ tlie (ommittec on Security Questions (Politis, Rapporteur) 
to the General Commission of the League of Nations C'onfcrence for the Reduction and 
Limitation of Armaments on May 24, 1933. See League Doc. 1935. IX. 4, pp. 683-6S4; 
Sohn, op. cit., 798 IT. For the original .Soviet proposal, made in substantiallv similar 
terms by I.itvinofT to the General C ommission on February 6, 1933, see League Doc. 
1933. IX. in, p. 237. For bibliographies, .see Sohn, op. cit., 8()i-806; Hudson, Intcrnatiuiuil 
l^ciiislution, VI, 411. 

For conventions in identical terms, see Convention signed at London, July 5, 1933, be¬ 
tween U.S.S.R. and Lithuania, 148 L.S.T.S.. 79, and Convention signed at London be¬ 
tween U.S.S.R., Rumania, Czechoslovakia, Turkey and Yugoslavia, id.. 211. For com¬ 
parable conventions, sec Protocol-Annex to the F'act of the Balkan Fntcntc, signed at 
Athens, February 9, 1934, between Greece, Rumania. >'ugosIavia and Turkey, 153 
J..N.T.S., 156, and Saadabad Pact signed at Tehran, .Tuly 8, 1937, between Turkey, Af¬ 
ghanistan, Irak and Iran, 190 L.N.T.S.. 21: Hudson, Intcnuitionul Legislation, VII, 822. 

Cf. bilateral nonaegression pacts concluded in 1932 between U.S.S.R. and Finland 
(157 L.N.T.S., 393)," Latvia (148 id., 113), E.stonia (131 id., 297), and Poland (136 
id.. 41), by w'hich, c. g., “any act of violence attacking the integrity and inviolability of 
the territory or the political independence of the other High C ontracting Party shall be 
regarded as an act of aggression, even if it is committed without declaration of war and 
avoids warlike manifestations.” (Art. 1 (2) Finnish treaty, 157 L.,W.T.S., 397). 

Sec also the attempt of the United Nations international Law C ommission to formulate 
a definition of aggression. Report of the International Law Commission (3rd Sess., 1951), 
G.A.O.R., 6th Sess., Siipp. No. 9 (A/T858), 8-12.j 
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port dated May 24th, 1933, of the Committee on Security Questions (Politis 
report) to the Conference for the Reduction and Limitation of Armaments, 
which report was made in consequence of the proposal of the Soviet delegation. 

Article 2. Accordingly, the aggressor in an international conflict shall, sub¬ 
ject to the agreements in force between the parties to the dispute, be con¬ 
sidered to be that State which is the first to commit any of the following 
actions: 

(1) Declaration of war upon another State; 

(2) Invasion by its armed forces, with or without a declaration of war, of 
the territory of another State; 

(3) Attack by its land, naval or air forces, with or without a declaration of 
war, on the territory, vessels or aircraft of another State; 

(4) Naval blockade of the coasts or ports of another State; 

(5) Provision of support to armed bands formed in its territory which 
have invaded the territory of another State, or refusal, notwithstanding the 
request of the invaded State, to take in its own territory all the measures in its 
power to deprive those bands of all assistance or protection. 

Article 3. No political, military, economic or other considerations may serve 
as an excuse or justification for the aggression referred to in Article 2. (For 
examples, see Annex.) . . . 

Annex To Article 3. The High Contracting Parties signatories of the 
Convention relating to the definition of aggression, 

Desiring, subject to the express reservation that the absolute validity of the 
rule laid dowm in Article 3 of that Convention shall be in no way restricted, to 
furnish certain indications for determining the aggressor, 

Declare that no act of aggression within the meaning of Article 2 of that 
Convention can be justified on cither of the following grounds, among others: 

A. The Internal Condition o1 a State: 

E. its political, economic or social structure; alleged defects in its ad¬ 
ministration; disturbances due to strikes, revolutions, counter-revolutions or 
civil war. 

B. The International Conduct of a State: 

E. (?., the violation or threatened violation of the material or moral rights 
or interests of a foreign Slate or its nationals; the rupture of diplomatic or 
economic relations; economic or financial boycotts; disputes relating to eco¬ 
nomic, financial or other obligations tow^ards foreign States; frontier incidents 
not forming any of the cases of aggression specified in Article 2. 

The High Contracting Parties further agree to recognize that the present 
Protocol can never legitimate any violations of international law that may be 
implied in the circumstances comprised in the above list. 
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United Nations Charter 

r.S., 993 

Article L The Purposes of the United Nations are: 

1. To maintain international peace and security, and to that end: to take 
elTective collective measures for the prevention and removal of threats to the 
peace, and for the suppression of acts of aggression or other breaches of the 
peace, and to bring about by peaceful means, and in conformity with the 
principles of justice and international law, adjustment or settlement of inter¬ 
national disputes or situations which might lead to a breach of the peace; . . . 

Article 2. ... 3. All Members shall settle their international disputes by 
peaceful means in such a manner that international peace and security, and 
justice, arc not endangered. 

4. All Members shall refrain in their international relations from the threat 
or use of lorce against the territorial integrity or political independence of any 
state, or in any other manner inconsistent with the Purposes of the United 
Nations. . . . 

Article 39. The Security Council shall determine the existence of any threat 
to the peace, breach of the peace, or act of aggression and shall make recom¬ 
mendations, or decide what measures shall be taken in accordance with Articles 
41 and 42, to maintain or restore international peace and security. 

Breach of the Peace in Korea 

Rl-SOLOTION AOOPTF.D BY THE U.N. SECURITY COUNCIL, 

June 25, 1950 
U.N. Doc. S/1501 


The Security Council 

Recalling the finding of the General Assembly in its resolution of 21 October 
1949 that the Government of the Republic of Korea is a lawfully established 
government “having effective control and jurisdiction over that part of Korea 
where the United Nations Temporary Commission on Korea wtis able to ob¬ 
serve and consult and in which the great majority of the people of Korea reside; 
and that this Government is based on elections which were a valid expression 
of the free will of the electorate of that part of Korea and which were observed 

See further United States Policy in the Korean Crisis, Department of State 
Far Eastern Series 34 (July, 1950), 68 pp., and United States Policy in the Korean Con¬ 
flict, Far Eastern Series 44 (Scpiember, 1951), 52 pp.J 
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by the Temporary Commission; and that this is the only such Government in 
Korea’’; 

Mindful of the concern expressed by the General Assembly in its resolu¬ 
tions of 12 December 1948 and 21 October 1949 of the consequences which 
might follow unless Member States refrained from acts derogatory to the results 
sought to be achieved bv the United Nations in bringing about the complete 
independence and unity (4' Korea; and the concern expressed that the situation 
described by the United Nations Commission on Korea in its report menaces 
the safety and well being of the Republic of Korea and of the people of Korea 
and might lead to open military conllict there; 

.Vr>///7e with grave concern the armed attack upon the Republic of Korea by 
forces from North Korea, 

Dercnniucs that this action constitutes a breach of the peace, 

I. Calls for the immediate cessation of hostilities; and 

Calls upon the authorities of North Korea to withdraw forthwith their 
armed forces to the thirty-eighth parallel; 

II. Requests the United Nations Commission on Korea 

(a ) To communicate its fully considered recommendations on the situation 
with the least possible delay; 

(b) To observe the withdrawal of the North Korean forces to the thirty- 
eighth parallel; and 

(c) To keep the Security Council informed on the execution of this resolu¬ 
tion; 

JIl. Calls upon all Members to render every assistance to the United Nations 
in the execution of this resolution and to refrain from giving assistance to the 
North Korean authorities. 


Editor’s Note; The Leijal Nature of IVar, When Does War C.\ist? In a legal 
sense the concepts “war, " "state of war,'* "act of war,” and "re.sort to war” do 
not include every threat or use of armed force by States, and attempts by treaty 
to renounce war or to restrict resort to war deal with only part of a larger 
problem. War has been variously described as a contest by armed force, a 
state of fact, a means of self-help to secure the observance of substantive rights, 
a status or condition of armed hostility. The last definition of war as a status 
seems more in accord with the practice of States, and permits the use of "war” 
and "slate of war” interchangeably. John Bassett Moore writes in his Dif^est 
of International Law, VH, 153: “Much confusion may be avoided by bearing 
in mind the fact that by the term war is meant not the mere employment of 
force, but the existence of the legal condition of things in which rights arc or 
may be prosecuted by force. Thus, if two nations declare war one against the 
other, war exists, though no force whatever may as yet have been employed."* 
On the other hand, force may be employed by one nation against another, 
as in the case of reprisals, and yet no state of war may arise. In such a case 

“•[Ed.: Several States which declared war on Germany during the First World War 
never resorted to acts of armed force against her. Cj. Fauchille, Traitc, II, (>50. During 
the Second World War, of fifty States which declared war against Axis Powers, only 
tw'cnty-one (including two Soviet political subdivisions) were regarded for purpt>ses of 
participation in the Paris Peace Conference of 1946 as having “actively waged war with 
substantial military force against European enemy States.” Moscow Mretinja of Forcif>n 
Ministers, 1945, Department of State (. onfercnce .Series 79, p. 10.) 
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there may be said to be an act of war, but no state of war/’ UntLK by the 
Kellogg Pact, States renounced war as an instrument of national policy, war 
was sometimes an ultimate means of self-help, but Slates were not legally 
restricted to wars whose purpose was the prosecution of rights. Attempts by 
writers in the sixteenth and seventeenth centuries to list and define the ‘‘just'" 
causes ol war failed, partially through lack of adequate criteria, to afTcct the 
conduct of Stales, and in practice the causes of w-ar came to be regarded as 
beyond the province of international law. See Josef L. Kunz, Justiim 

and licllion Legale," 45 AJJ.L, ( 1951 ), 528—534, and works there cited. 

Widespread hostilities existed between the Japanese and Chinese armies in 
Manchuria and Shanghai in 1931. “Probably more casualties and a greater 
variety of military actions occurred in the course of the Japanese peace-time 
invasion of Manchuria and Shanghai in 1931-1932 than in many Balkan cle 
jure wars.’* Hindmarsh, lorcc in Peace, 93. Yet Japan refused to declare 
war because of her obligations under the League Covenant and the Kellogg 
Pact, and China refused to regard the acts of war committed by Japan as 
creating a state of war, probably because she wished to localize the conflict 
and avoid the rigors of general hostilities. Diplomatic relations between China 
and Japan were uninterrupted, as had previously been the case between Italy 
and Circeee in the Corfu episode, and between Greece and Bulgaria in 1925. 
'fhe Sino-Japanese episode raised a series of diflicult questions for the inter¬ 
national lawyer. What criteria distinguish acts of armed force or acts of war 
from a state of war? What acts were suflicient to establish a “resort to w-ar" 
within the meaning of the League Covenant? Is intention of at least one of the 
parties an essential condition precedent to the existence of a state of war? If 
so, what acts are suflicient to establish intent? 

A declaration of war is usually evidence that a state of war exists. Referring 
to argument of counsel that the declaration of war referred to in The Eliza 
Ann, above, p. 859, was unilateral only, vSir William Scott remarked that “a 
declaration of war by one country only is not, as has been represented, a 
mere challenge, to be accepted or refused at pleasure by the other.'* At the 
Second Hague Conference in 1907 the Chinese representative enquired 
“whether a declaration of war can be considered by the Slate toward which it 
is directed as a unilateral act and whether the latter can regard it as null and 
void," but apparently received no answer. Proceeding's of the Hattue Peace 
Conferences (Carnegie l?ndowment. Translation of Oflicial Texts), 111, 169. 
In 1914, when the United States occupied Vera Cruz, the Mexican Minister 
for Foreign Affairs sent the U.S. Charge d'Aflaires his passports, accompanied 
by a note in which he said: “According to international law, those acts of the 
armed forces of the United Slates . , . must be understood as the initiation 
of war against Mexico." Disregarding this statement, which from a more power¬ 
ful State would have been regarded as a declaration of war, the U.S. Secretary 
of State declared on April 28, 1914, that “a slate of war docs not exist," even 
though hostilities continued. Cf. U.S. For. Rel., 1914, 490, 493. Cf. also M. O. 
Hudson, “7'hc Duration of War between the United States and Germany," 39 
Harvard L.R. (1925-1926), 1020, 1024; United Mexican States {El Em¬ 
poria del Cafe Claim) v. U.S. (1926), Opinions of Commissioners (1927). 
Hague Convention III of 1907 Relative to the Opening of Hostilities pro¬ 
vides in Article 1: “The Contracting Powers recognize that hostilities be¬ 
tween themselves must not commence without previous and explicit warning. 
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in the form either of a reasoned declaration of war or of an iiltimaium with 
conditional declaration of war." J. B. Scott, Hai^ue Conventions ami Resolii- 
tiofis, 96. Only thirty-one Stales are bound by this convention {cf, U.S. Treaty 
hifortnation Bulletin, Supplement to No. 39 (1932), 31). Moreover, Hague 
Convention 111 has been interpreted by Slates and by most jurists as con¬ 
taining no legal limitation on the right of the parties to resort to hostilities 
without a warning, provided the ht^stilities arc resorted to without belligerent 
intent. C/. Hindnuirsh, op. cit., 94-95. Thus, where armed hostilities exist, 
the absence of a declaration of war proves, presumably, only that no war is 
intended, not necessarily that no war exists. Cf. Hyde, III, 1693 IT.; Lauter- 
pachi's Oppenheim ( 6th cd.), 11, §§ 93 IT. For tables setting forth declarations 
of war and recognitions of the existence of a state of war beszinning in 1939, 
see /)..V. Bull., V, No. 130 (Dec. 20, 1941), 551 IT.; id., vf. No. L37 (Feb. 
7, 1942). 143 IT.; for a tabic setting forth ‘'.severances of diplomatic relations," 
see id.. No. 147 (April 1<S. 1942), 338 IT. Sec also. Fritz Cirob, The Relativity 
of War and Peace: .4 Study in Law, Hi.story and Politics ( 1949 ). 

The Italian Cjovernment in 1923, the Greek Government in 1925, the 
Japanese Ciovernment repeatedly in 1931-1932, and the Soviet Government 
in 1939, declared that the acts of armed force to which they were respectively 
resorting were done without belligerent intent. A survex of practice and of 
treatises on international law reveals a unanimity of opinion that the State 
against whom measures of armed force are taken may treat them as war, cither 
by declaring that a slate of war exists,^' or by meeting force with force. Cf. 
also A, D. McNair, “The Legal .Meaning of War, and the Relation of War to 
Reprisals," Transactions, Crotius Society, XI (1926), 29, 38. J. L. Brierly 
writes: “Some of the events which will give rise to a stale of war are clear. 
It will come into existence (1) if a State expressly declares war to exist; (2) 
if without an express declaration a State commits acts of force against another 
Slate and accompanies them by indications from which an animus heUi^erendi 
can be inferred, c. g. if it calls upon third States to observe the obligations of 
neutrality; (3) if a Slate commits acts of force without the animus helliyerendi, 
but the Slate against which they are committed elects to treat such acts as 
having introduced a state of war. wSo much .seems to be clear. But what is not 
quite clear, is whether these three contingencies exhaust the possible ways in 
wdiich war may begin. In the present Sino-Japanese dispute it appears . . . 
that none of these conditions has been satisfied. Arc we therefore to conclude 
that there is no ‘waF in the Far Fast?" Brierly, “International Law and Resort 
to Armed Force," 4 Camhruh.»e L.J. (1932), 308, 311-312. 

An admitted intent, then, by cither party, to create a state of war will 
usually be sulficicnt to justify the conclusion that war exists. But, where 

actual hostilities are in progress, as Eagleton quite correctly observes, “the 

importance of intention as an element of the definition of war diminishes rap¬ 
idly. Presumably, if there is an intention to make war, it will be admitted; to 
discover intention in acts w'hich may be accidental or forced stretches the con¬ 
cept of intent very far." Eagleton, “The Attempt to Define War," International 
Conciliation, No. 291 (June, 1933) 269. Thus, where on several occasions, 
third Stales, contrary to the professions of the de facto belligerents, acted as 

[f:n.: h has sometimes been the practice of ihc United States in declaring war to 
declare that a state of war already cxi.sts because of acts of war committed by the other 

party. Cf. 9 Stat. 9 (1846); 30 Slat. 364 (1898): 40 Slat, I (1917).] 
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if war existed, the third States were probably ‘‘entirely unconcerned with in¬ 
tent, and reached their decision through consideration of the nature of the acts 
committed, regardless of whether they displayed intent or not.” Id,, 270. 'f he 
1927 Report ot the Secretary-General of the League of Nations, A. 14. 1927. 
V. 14, p. 83, notes “that, from the legal point of view, the existence of a state 
of war between two States depends upon their intention and not upon the 
nature of their acts. Accordingly, measures of coercion, however drastic, which 
arc not intended to create and arc not regarded by the State to which they arc 
applied as creating a state of war, do not legally establish a relation of war 
between the States concerned.'’ On this statement Jean Ray comments: “One 
is surprised to find in a document invested with such considerable authority 
such an audaciou.s—even dangerous—aHirmation." To proclaim such a doc¬ 
trine is “to provide the theme for a comedy —unc douloiirciisc conirdic.'’ Ray, 
Comnicntciirc dii Pcictc dc la Soci-de dcs Nations (1930), 527. One is simi¬ 
larly forced to disagree with Wright, who maintains that war can exist only 
where intent exists to create a state of war or where third States “recognize” 
that war exists because the magnitude of the hostilities “manifests an inten¬ 
tion on the part of one or both belligerents to make w ar.” Cf. Q. Wright. “When 
Does War Fixist?'’, 26 A.J.I.L. (1932), 362-368. As Borchard writes, “Is it 
not a strange doctrine that would make the e.\isiencc of w-ar depend on recog¬ 
nition by anybody?” Borchard, “War and Peace,” 27 id, (1933), 114-117. 
Where actual and continued hostilities arc in progress, third States are cer¬ 
tainly justified in acting as if war existed, but it is the existence of dc facto 
war, not a recognition of it, nor a presumption that the parties intend a state 
of war, wJiich justifies such an attitude on the part of third States. A decision 
by third States to treat a dc facto war as a state of w^ar in the legal sense alTects, 
of course, only the relations belw'cen third States and the parties engaged in 
hostilities. On at least two occasions third States have forced at least one of 
the parties in dispute to admit that a state of w^ar existed. Cf. the British altitude 
towards France's “pacilic blockade” of I'ormosa in 1884, 76 
( 1884-1885), 423 fT., and the attitude of the United Stales tow'ards the “pa¬ 
cific blockade” of Venezuela in 1902, US, For. Rcl., 1903, 420 11., 452 h*. 
Courts of law have recognized the distinction between war in the material 
sense {dc facto war) and war in the legal sense. Cf. The Three Friends, 166 
U.S. 1 (1897L Borchard notes, loc. cit., 116, “that it must be conceded that 
dc facto w'ar, with or without a full slate of war, is one of the commonest 
of phenomena, and that it cannot be reconciled with a state of peace.” Cf. also 
Thos. Baty, “Abuse of Terms: ‘Recognition’: ‘War,’” 30 A.J.I.L. (1936), 
377^399. Similarly, Bricrly, loc. cit., 313, concludes that “if acts of force are 
sufficiently serious and long continued, then, even if both sides disclaim any 
animus helli^erendi and refuse to admit that a state of war has arisen be¬ 
tween them,'’ a legal presumption is nevertheless justified that the state of 
facts for which they are responsible is war. The consequence is that third 
States, either singly or collectively, are justified in treating dc facto war as a 
state of war in the full legal sense of the term. The attitude of third Slates can 
be expressed through a declaration of neutrality, or, in some cases, by a recog¬ 
nition of belligerency. Even in the absence of such declaration or recognition, 
however, the courts of third Slates would ordinarily be justified in regarding 
a state of war as existing. 

The answer to the question “When does war exist?” has been succinctly 
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summarized by Sir John Fischer Williams: “Now, if the test is objective, war 
exists as a matter of international law when certain things are done; the intention 
of the States engaged is irrelevant. You have only to draw up a complete list 
of those things, though that is not an easy task, and the law on this point is 
then neatly, as it were, codified and doubts resolved. If, however, the test is 
subjective, war exists when both, or possibly one, of the contesting States means 
it to exist, and the actual things done are irrelevant—even if these things 
amount to formal battles by opposing armies each fighting with the authority 
or without the disapproval of its own Government, as actually happened in 
the recent Sino-Japanese dispute." Williams, “The Covenant of the 1-cague 
of Nations and War," Scmic Aspects oj the Covenant oj the League of Na¬ 
tions (1934), 298. An examination of the practice of States shows that both 
tests have been emploved, with the subjective test clearly predominating. 

Aiii^rcssivc War. Although the l>eagiie of Nations was never able to estab¬ 
lish agreement upon any definition of “aggression" or “aggressive W'ar" (sec, 
however, the Soviet proposal above), the Nuremberg Tribunal, obiter dictum, 
was able to convince itself on the basis of the Kellogg Pact and a scries of un- 
ratified treaties and pronouncements that aggressive war was a crime under 
international law even prior to the conclusion of the London .Agreement of 
August 8, 1945. Cf. Judgment, International Military Tribunal, cited, 1,219 tf.. 
and bibliography in Sohn, Cases on World Law, 801 IT. See also the formula¬ 
tion of the Nuremheri^ Principles by the United Nations International Law 
Commission, below , p. 1021. 

Lethal Regulation of the Rit^ht to Resort to Force. The traditional right of 
a State to resort to war for a good reason, a bad reason or no reason at all 
w'as restricted for Members of the League by the League of Nations Covenant. 
Although the League of Nations concluded in the Ethiopian dispute “that the 
Italian Government has re.sortcd to w^ar in disregard of its covenants under 
Article 12 of the Covenant" {O.J. (1935), 1223-1226) and in the Russo- 
Finnish dispute of 1939 that it was “impossible to argue that the operations 
of the Soviet forces in Finland do not constitute resort to war within the mean¬ 
ing of the Pact of Paris or Article 12 of the Covenant" (O.J. ( 1939), 539), it 
was debatable whether resort to measures of armed force always constituted 
a “resort to war" within the meaning of the Covenant. Cf. H. Lauterpacht, 
“ ‘Resort to War' and the Interpretation of the Covenant during the Man¬ 
churian Dispute,” 28 A.J.I.L, (1934), 43-60; Quincy Wright, “The Test 
of Aggression in the Italo-Rthiopian War,” 30 id. (1936), 45-56; Williams, 
loc. cit., 299-316. 

The Charter of the United Nations has gone beyond the League of Nations 
Covenant: instead of providing merely for the regulation of resort to war, 
it makes illegal the threat or use of force contrary to the purposes of the United 
Nations, and centralizes in the Security Council the determination of the 
existence of any threat to, or breach of, the peace. Thus the Security Council 
was able in its resolution of June 25, 1950, above, to characterize the armed 
attack, on the Republic of Korea by forces from North Korea as “a breach of 
the peace'’ without having to debate whether that use of force constituted an 
act of war, a state of war, international war or civil war. It is noteworthy that 
neither the Republic of Korea nor the ostensible aggres.sor was a Member of 
the United Nations. 

Lethal Aspects of the Termination of War. “An armistice effects nothing 
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but a suspension of hostilities; the war still continues." Commercial Cable Co. 
V. Burleson, 255 F. 99 (1919). Wars are usually terminated by the conclu¬ 
sion of a treaty of peace or by subjugation. Subjugation, as distinguished from 
conquest, is defined by Lauterpachl’s Oppenheim IL S 264, as "extermination 
in war of one belligerent by another tlirough annexation of the former's ter¬ 
ritory after conquest, the enemy forces having been annihilated.'" For discus¬ 
sions of whether the unconditional surrender of Germany in 1945 and the 
assumption by the Allied Powers of "supreme authority" involved dehellatio, 
or the complete disappearance of Germany as a State, see Hans Kelsen, "I'he 
Legal Status of Germany According to the Declaration of Berlin," 39 A.J.I.L. 
(1945), 51S-526; R. Y. Jennings, "Government in Commission,” 1946 
B.Y.I.L., 112-141; Schwarzenberger. I (2d ed.), 142; Kurt v. Latin, "The 
Legal Status of Germany,” 45 A.J./.L. (1951), 267-285; Josef L. Kunz, "The 
Status of Occupied Germany under International Law. A Legal Dilemma,” 3 
Western Political Q. ( 1950), 538-565, and works there cited. The legal func¬ 
tion of a peace treaty is, from the date of its coming into force, to substitute for 
the laws of war and neutrality governing international relations during the exist¬ 
ence of a status of war. the rules and principles of international law governing 
international relations in time of peace. See further, Schwarzenberger, I, 371 fL; 
Hyde, III, 2385 11.; Hackworth, VL 428 IT.; Lauterpacht's Oppenheim, Jl, 
sS 260 IT.; FVnw'ick (3rd ed.), 660 fT. For the conclusion that the legal date 
of the termination of war for purposes of municipal legislation, including legis¬ 
lation governing trade with the enemy, may difl'er from the legal date of 
termination arrived at by application of principles of international law, see 
Manley O. Hudson, “The Duration of the War between the United States and 
Germany,” 39 Harvard L.R, (1925-26), 1020-1045. Cf. Iheodore French, 
“The End of War,” 15 GVorec Washini^ion L.R. ( 1946-47 ), 191-201. For 
President Truman's Proclamation ir295() of October 24. 1951, lerminatin« 

•» O 

“the state of war between the United States and the Cjovernment of Germany" 
as of October 19, 1951, pursuant to a joint resolution approved that day and 
in the absence of a treaty of peace between Germany and the United States, see 
16 Led. Rcf:. 10915, and D. S. Bull., XXV, No. 629 (July 16, 1951 ), 90. 


B. Self-Defence 

Kellogg, Secretary of Stale, on Self-Defence, 1928 

U.S. For. Rcl.. 192S. I, 36 


I Ed.: In the course of the negotiations leading to the conclusion of the Briand- 
Kellogg Pact, above, p. 968, Secretary of vState Frank B. Kellogg, informed the 
American Ambassador in France (Herrick) on April 23, 1928, that "the posi¬ 
tion of the Government of the United States [on self-defence] is fully and 
clearly set forth” in the paragraph below. See also 1928 Proceedings, A.S.i.L., 
143. Other States accepted Mr. Kellogg’s interpretation. Cf. JJ.S. For. ReL, 

1928, h 106 ff.] 
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(1) Self-Defense, There is nothing in the American draft of an anti-war 
treaty which restricts or impairs in any w’ay the right of self-defense. That right 
is inherent in every sovereign state and is implicit in every treaty. Every 
nation is free at all times and regardless of treaty provisions to defend its ter¬ 
ritory from attack or invasion and it alone is competent to decide w hether cir¬ 
cumstances require recourse to war in self-defense. If it has a good case, the 
world will applaud and not condemn its action. Express recognition by treaty 
of this inalienable right, how'cver, gives rise to the same difiiculty encountered 
in any clTort to define aggression. It is the identical question approached from 
the other side. Inasmuch as no treaty provision can add to the natural right of 
self-defense, it is not in the interest of peace that a treaty should stipulate a 
juristic conception of self-defense since it is far too easy for the unscrupulous 
to mold events to accord with an agreed definition. . . . 


Japanese Aggression in Manchuria, 1931 
(Lytton) Report of the Commission of Enquiry 

League Doc. 1932. VIE 12, p. 71 

444444444444 

(Ed.: After a thorough investigation of the events in Manchuria on and subse¬ 
quent to September 18, 1931, the Commission of Enquiry appointed by the 
League of Nations reported on September 4, 1932, in part as follows:) 

Tense feeling undoubtedly existed between the Japanese and Chinese mili¬ 
tary forces. The Japanese, as was explained to the Commission in evidence, 
had a carefully prepared plan to meet the case of possible hostilities bctw'een 
themselves and the Chinese. On the night of September 18th-19th. this plan 
was put into operation with swiftness and precision. The Chinese, in accord¬ 
ance with the instructions referred to on page 69, had no plan of attacking 
the Japanese troops, or of endangering the lives or property of Japanese 
nationals at this particular time or place. They made no concerted or authorised 
attack on the Japanese forces and w^ere surprised by the Japanese attack and 
subsequent operations. An explosion undoubtedly occurred on or near the 
railroad between 10 and 10.30 p. M. on September 18th, but the damage, if 
any, to the railroad did not in fact prevent the punctual arrival of the south¬ 
bound train from Changchun, and was not in itself sulficient to justify military 
action. The military operations of the Japanese troops during this night, which 
have been described above, cannot be regarded as measures of legitimate self- 
defence. In saying this, the Commission does not exclude the hypothesis that 
the officers on the spot may have thought they were acting in self-defence. . . . 

[Ed.: In the Report Provided for in Article 15, Par. 4, of the Covenant, 
adopted by the Special Assembly of the League of Nations, February 24, 1933, 
A (Extr.).22.1933. VIl. 2, p. 17, and O.J. (1933), Spec. Supp. No. 112, pp. 
22, 72, the Assembly concluded, in part:] 

5. Before September 18, 1931, each of the two parties had legitimate griev¬ 
ances against the other in Manchuria, Japan taking advantage of rights open 
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to question and the Chinese authorities putting obstacles in the way of the exer¬ 
cise of rights which could not be contested. During the period immediately 
preceding the events of September 18, various efforts were made to settle the 
questions outstanding between the two parlies by the normal method of diplo¬ 
matic negotiations and pacific means, and these means had not been exhausted. 
Nevertheless, the tension between Chinese and Japanese in Manchuria in¬ 
creased and a movement of opinion in Japan advocated the settlement of all 
outstanding questions—if necessary, by force. . . . 

9. Without excluding the possibility that, on the night of September 1 8-19, 
1931, the Japanese officers on the spot may have believed that they were acting 
in self-defense, the Assembly cannot regard as measures of self-defense the 
military operations carried out on that night by the Japanese troops at Mukden 
and other places in Manchuria. Nor can the military measures of Japan as a 
whole, developed in the course of the dispute, be regarded as measures of self- 
defense. Moreover, the adoption of measures of self-defense does not exempt a 
State from complying with the provisions of Article 12 of the Covenant. . . . 

United Nations Charter 
r.5., 993 

Article 51. Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against a Mem¬ 
ber of the United Nations, until the Security Council has taken the measures 
necessary to maintain international peace and security. Measures taken by 
Members in the exercise of this right of self-defense shall be immediately re¬ 
ported to the Security Council and shall not in any way affect the authority 
and rc.sponsibility of the Security Council under the present Charier to take 
at any time such action as it deems necessary in order to maintain or restore 
international peace and security. 
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Inter-Anierican Treaty of Reciprocal Assistance 

Opened for SiCNAiURE at Rio de Janeiro, September 2, 1947'* 

TJ.AS., 1838 

Article 7. The High Contracting Parties formally condemn war and undertake 
in their international relations not to resort to the threat or the use of force in 
any manner inconsistent with the provisions of the C’harter of the L/'niled Nations 
or of this Treaty. 

Article 2. .As a consequence of the principle set forth in the preceding 
Article, the High Contracting Parties undertake to submit every controversy 
which may arise between them to methods of peaceful settlement and to en¬ 
deavor to settle any such controversy among themselves by means of the pro¬ 
cedures in force in the Inter-American System before referring it to the General 
Assembly or the Security Council of the United Nations. 

Article 3. 1. I’he High Contracting Parties agree that an armed attack by 
any State against an American State shall be considered as an attack against 
all the American States and, consequently, each one of the said Contracting 
Parlies undertakes to assist in meeting the attack in the exercise of the inherent 
right of individual or collective self-defense recognized by Article 51 of the 
Charter of the United Nations. 

2. On the request of the Slate or Stales directly attacked and until the de¬ 
cision of the Organ of Consultation of the Inter-American System, each one of 
the Contracting Parties may determine the immediate measures which it may 
individually take in fulfillment of the obligation contained in the preceding 
paragraph and in accordance wdth the principle of continental solidarity. The 
Organ of Consultation shall meet without delay for the purpose of examining 
those measures and agreeing upon the measures of a collective character that 
should be taken. . . . 

4. Measures of self-defense provided for under this Article may be taken 
until the Security Council of the United Nations has taken the measures neces¬ 
sary to maintain international peace and security. 

Article 6. If the inviolability or the integrity of the territory or the sov¬ 
ereignty or political independence of any American State should be affected 
by an aggression which is not an armed attack or by an extra-continental or 
intra-continental conflict, or by any other fact or situatit)n that might endanger 
the peace of America, the Organ of Consultation shall meet immediately in 
order to agree on the measures which must be taken in case of aggression to 
assist the victim of the aggression or, in any case, the measures whieh should 

'''[Fd.: This treaty was in force on March I, 1951, between the United Stales, Argen¬ 
tina, Bolivia, Brazil, ( hile, Colombia, Costa Rica, Cuba, Dominican Republic, Ecuador, 
FI Salvador. Ciuatcmala, Haiti, Honduras, Me.xico, Nicaragua, Panama, Paraguay, Peru, 
Uruguay and Venezuela. Status of the Pan Amencun Treaties and Conventions revised 
to March J, /95/.J 
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be taken for the common defense and for the maintenance of the peace and 
security ol the C\>ntinent. 

Article 10. None ol' the provisions of this Treaty shall be construed as im¬ 
pairing the rights and obligations of the High Contracting Parties under the 
Charier of the United Nations. 


Western European Treaty for CJollaboration and 
Collective Self-Defence 

SiONi.n AT I3russi:i.s, March 17, 1948 

British Treaty Seric.s No. 1 (1949), Cmd. 7599 


Article 7. Convinced of the close community of their interests and of the ncces- 
sitv of uniting in order to promote the economic recovery of Europe, the High 
Contracting I’arties will so organize and co-ordinate their economic activities 
as to produce the best possible results, by the elimination of conflict in their 
economic policies, the co-ordination of production and the development of 
commercial exchanges. . . . 

Article 2. 1 he High Contracting Parties will make every effort in common, 
both by direct consultation and in specialized agencies, to promote the attain¬ 
ment of a higher standard of living by their peoples and to develop on corre¬ 
sponding lines the social and other related services of their countries. . . . 

Article 4. If any of the High Contracting Parties should be the object of an 
armed attack in Europe, the other High Contracting Parties will, in accordance 
with the provisions of Article 51 of the Charter of the United Nations, afford 
the Party so attacked all the military and other aid and assistance in their 
power. 

Article 5. All measures taken as a result of the preceding Article shall be 
immediately reported to the Security Council. They shall be terminated as soon 
as the Security Council has taken the measures necessary to maintain or re¬ 
store international peace and security. 

The present Treaty does not prejudice in any way the obligations of the 
High Contracting Parlies under the provisions of the Charter of the United 
Nations. It shall not be interpreted as affecting in any way the authority and 
responsibility of the Security Council under the Charter to take at any time 
such action as it deems necessary in order to maintain or restore international 
peace and security. 

[Other articles omitted.] 

This treaty entered into force on August 25, 1948, between Belgium, France, 
Luxembourg, the Nelherlands and the United Kingdom, and, by Article 10, “shall . , . 
remain in force for fifty years.”] 



982 


LEGAL REGULATION OF THE USE OF FORCE 


North Atlantic Treaty 

SiGNFD AT Washington, April 4, 1949 
U.AS. 1964 

Preamble. The Parlies lo this 'Ireaty rcalhrm their faith in the purposes and 
principles of the Charter of the United Nations and their desire to live in 
peace with all peoples and all governments. 

They are deterinined to safeguard the freedom, common heritage and civil¬ 
ization of their peoples, founded on the principles of democracy, individual 
liberty and the rule of law. 

They seek to promote stability and well-being in the North Atlantic area. 

They are resolved to unite their clTorts for collective defense and for the 
preservation of peace and security. 

They therefore agree to this North Atlaniie Treaty: 

Article /. The Parties undertake, as set forth in the C'harter of the United 
Nations, to settle any international disputes in which they may be invv>lved 
by peaceful means in such a manner that international peace and security, and 
justice, are not endangered, and to refrain in their international relations from 
the threat or use of force in any manner inconsistent with the purposes of the 
United Nations. 

Article 2. The Parties will contribute toward the further development of 
peaceful and friendly international relations by strengthening their free in¬ 
stitutions, by bringing about a better understanding of the principles upon 
which these institutions are founded, and by promoting conditions of stability 
and well-being. They will seek to eliminate conflict in their international eco¬ 
nomic policies and will encourage economic collaboration between any or all 
of them. 

Article 3. In order more effectively to achieve the objectives of this Treaty, 
the Parties, separately and jointly, by means of continuous and effective self- 
help and mutual aid, will maintain and develop their individual and collective 
capacity lo resist armed attack. 

[Ed.: The treaty came into force on August 24, 1949, between the following Slates: 
Belgium, C anada, Denmark, France, Iceland, Italy, Luxembourg, Netherlands, Norway, 
Portuual, United Kingdom, and United Slates, of which all but Italy and Portugal were 
then Members of the United Nations. Sec further Documents relating to the North At- 
lantic Treaty, Senate C ommittee Print, 81st Cong., 1st Sess., 1949, 118 pp.; Report of 
the Committee on Foreiun Relations on . . . The North Atlantic Treaty, Senate Execu¬ 
tive Report No. 8, 81st C ong., 1st Sess., June 6, 1949, 28 pp. 

For steps taken to invite Greece and Turkey lo accede to the North Atlantic Treaty, 
see Bull.. XXV. No. 640 (Oct. 1, 1951), 523 IT. and id.. No. 641 (Oct. 8, 1951), 
571. 

For comparable mutual security pacts in the Pacific area, sec United States mutual 
defence treaties with Australia and New Zealand, id.. No. 630 (July 23, 1951 ), 147 ff., 
and uL, No. 639 (Sept. 24, 1951), 495 IT.; with the Philippines, id., No. 635 (Aug. 27, 
1951 ), 335, and id., No. 637 (Sept. 10, 1951), 422 If. Sec also the U.S.-Japane.se Security 
Treaty signed September 8. 1951. id.. No. 638 (Sept. 17, 1951 ), 463 fT.j 
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Article 4, The Parlies will consult together whenever, in the opinion of any 
of them, the territorial integrity, political independence or security of any 
of the Parties is threatened. 

Article 5. The Parties agree that an armed attack against one or more of 
them in Europe or North America shall be considered an attack against them 
all; and consccpicntly they agree that, if such an armed attack occurs, each of 
them, in exercise of the right of individual or collective self-defense recognized 
by Article 51 of the Charier of the United Nations, will assist the Party or 
Parties so attacked by taking forthwith, individually and in concert with the 
other Parties, such action as it deems necessary, including the use of armed 
force, to restore and maintain the security of the North Atlantic area. 

Any such armed attack and all measures taken as a result thereof shall 
immediately be reported to the Security Council. Such measures shall be 
terminated when the Security Council has taken the measures necessary to re¬ 
store and maintain international peace and security. 

Article 6. For the purpose of Article 5 an armed attack on one or more 
of the Parties is deemed to include an armed attack on the territory of any of 
the Parties in Europe or North America, on the Algerian departments of 
France, on the occupation forces of any Party in Europe, on the islands under 
the jurisdiction of any Party in tlie North Atlantic area north of the I'ropic of 
Cancer or on the vessels or aircraft in this area of any of the Parties. 

Article 7. This I’reaty does not alTect, and shall not be interpreted as affect¬ 
ing, in any way the rights and obligations under the Charter of the Parties w hich 
are members of the United Nations, or the primary responsibility of the Se¬ 
curity Council for the maintenance of international peace and security. 

Article 8. Each Party declares that none of the international engagements 
now in force between it and any other of the Parties or any third state is in 
conflict with the provisions of this Treaty, and undertakes not to enter into any 
international engagement in conllict with this Treaty.-’ 

(Hi).: The Anglo-Soviet “Ircuty of .Alliance in the War Against Hitlerite Germany 
and Her Asst)ciates in Europe and of C ollaboration and Mutual Assistance Thereafter/’ 
signed at London, May 2h. 1942, contains, inter alia, the following provisions: 

Article J. ( 1 ) The High Contracting Parties declare their desire to unite with other 
like-minded States in adopting proposals for common action to preserve peace and resist 
aggression in the post-war period. 

(2) Pending the adoption of such proposals, they will after the termination of hos¬ 
tilities take all the measures in their power to render impossible a repetition of aggression 
and violation of the peace by Germany or any of the States associated w'ith her in acts 
of aggressit>n in Europe. 

Article 4. Should one of the High C ontracting Parties during the posl-w^ar period be¬ 
come involved in hostilities with Germany or any of the Stales mentioned in Article III 
(2) in consequence of an attack by that State against that Party, the other High Con¬ 
tracting Party will at once give to the Contracting Party .so involved in ho.stililies all the 
military and other support and assistance in his power. 

This Article shall remain in force until the High Contracting Parties, by mutual agree¬ 
ment, shall recognise that it is superseded by the adoption of the proposals contemplated 
in Article 111 (1). In default of the adoption of such proposals, it shall remain in force 
for a period of twenty years, and thereafter until terminated by either High Contracting 
Party, as provided in Article VIII. 

Article 5. 7'he High Contracting Parties, having regard to the interests of the security 
of each of them, agree to work together in close and friendly collaboration after the 
reestablishment of peace for the organisation of security and economic prosperity in 
Europe. They will take into account the interests of the United Nations in these objects, 
and they will act in accordance with the two principles of not seeking territorial ag- 
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Article 9. The Parties hereby establish a council, on which each of them 
shall be represented, to consider matters concerning the implementation of 
this Treaty. The council shall be so organized as to be able to meet promptly 
at any time. The council shall set up such subsidiary bodies as may be neces¬ 
sary; in particular it shall establish immediately a defense committee which 
shall recommend measures for the implementation of Articles 3 and 5. 

Article 10, The Parlies may, by unanimous agreement, invite any other 
European state in a position to further the principles of this Treaty and to 
contribute to the security of the North Atlantic area to accede to this Treaty. 
Any state so invited may become a party to the Treaty by depositing its in¬ 
strument of accession with the Government of the United States of America. 
The Government of the United States of America will inform each of the 
Parties of the deposit of each such instrument of accession. 

Article 11. I'his Treaty shall be ratified and its provisions carried out by the 
Parties in accordance with their respective ciuistitutional processes. 'Fhe in¬ 
struments of ratification shall be deposited as soon as possible with the Govern¬ 
ment of the United States of America, which will notify all the other signatories 
of each deposit. The I’reaty shall enter into force between the stales which 
have ratified it as soon as the ratifications of the majority of the signatories, 
including the ratifications of Belgium, Canada. France. Luxembourg, the Neth¬ 
erlands, the United Kingdom and the United States, have been deposited and 
shall come into effect with respect to other stales on the date of the deposit 
of their ratifications. 

Article 12, After the Treaty has been in force for ten years, or at any time 
thereafter, the Parties shall, if any of them so rec|uests, consult together for the 
purpose of reviewing the 1 reaty, having regard for the factors then affecting 
peace and security in the North Atlantic area, including the development of 
universal as well as regional arrangements under the Charter of the United 
Nations for the maintenance of international peace and security. 

Article 13. After the Treaty has been in force for twenty years, any Parly 
may cease to be a party one year after its notice of denunciation has been 
given to the Government of the United Slates of America, which will inform 
the Governments of the other Parties of the deposit of each notice of denuncia¬ 
tion. 

Article 14. This Treaty, of which the English and French texts arc equally 
authentic, shall be deposited in the archives of the Government of the United 
Stales of America. Duly certified copies thereof will be transmitted by that 
Government to the Governments of the other signatories. 

In w'itness whereof, the undersigned plenipotentiaries have signed this 
Treaty. 

Done at Washington, the 4th day of April, 1949, 


Editor’s Note: Self-defence. The view expressed by Secretary of Slate Kcl- 
logg in 1928 that self-defence is an inherent and overriding right and that each 

grandisement for themselves and of non-inlcrfcrencc in the internal affairs of other Slates. 

Article 6. The High C onlracting Parties agree to render one another all possible eco¬ 
nomic assistance after the war. 

Article 7. Each High Contracting Party undertakes not to conclude any alliance and 
not to take part in any coalition directed against the other High Contracting Party. 

See Senate Committee Print, cited, pp. 97-98.J 
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State is legally unfettered in its freedom to decide whether circumstances re¬ 
quire recourse to war in self-defence has, perhaps, been traditional. Consult 
bibliographies in Sohn, Casr.v on World Law, 951—953; Lauterpacht’s Op- 
pcnheim (7lh cd.), I, 264-265. Yet, as Bricrly, Imw of Nations (4lh ed.), 
294 11., points out, unlike self-preservation, which is an instinct often prevail¬ 
ing over duty, self-defence is a legal right, and whether it is justified in a par¬ 
ticular case is ultimately, if not in the first instance, a legal question. Cf. John 
Westlake, International Law, (2d ed., 1910), I, 309-317. Standards by which 
to test the legality of resort to self-defence have not been wanting. In The 
Neptune, Jeilerics, (1797), before the British-American Mixed Commission 
under Article V'M of the Jay Treaty of 1794, the tribunal rejected as un¬ 
justified a British plea of necessity in the illegal capture and condemnation of 
a neutral vessel. Commissioner Trumbull observing: “The necessity which can 
be admitted to supersede all laws and to dissolve the distinctions of property 
and right must be absolute and irresistible, and we cannot, until all other means 
of self-preservation shall have been exhausted, justify by the plea of necessity 
the sei/ure and application to our own use o\' that which belongs to others.” 
.1. B. Moore, International Adjudications, Minlern Series, IV, 372, 433, 439- 
443. 

It was in the case of the Caroline, writes R. Y. Jennings, “that self-defence 
was changed from a political excuse to a legal doctrine.” Jennings, “The Caro¬ 
line and McLeod Cases,” 32 AJ.LL. (1938), 82-99; r/. Moore, Digest, IT, 
409-414. The sei/ure and destruction in American territory by British armed 
forces of a vessel employed by persons illegally assisting an armed rebellion 
in Canada had been justified as a legitimate measure of self-defence. In pro¬ 
testing this violation of American territory. Secretary of State Daniel Webster 
enunciated the standards giU'crning legitimate recourse to .self-defence as re¬ 
quiring “a necessity of self-defence, instant, overwhelming, leaving no choice 
of means, and no moment for deliberation” and. even supposing that the neces¬ 
sity of the moment authorizes action, it must involve “nothing unreasonable or 
excessive; since the act, justified by the necessity of .self-defence, must be 
limited by that necessity, and kept clearly within it.” Wcb.ster to Fox, April 
24, 1841,29 B. F.S.B., 1138. 

As Jessup observes. Modern Law of Natiotis, 164, international situations in 
which there is no choice of means and no moment for deliberation are rare 
indeed. The plea of “preventive self-defence” employed by the Germans to 
justify the invasion of Fielgium in 1914 and of Norway in 1940 is at best an 
abuse of right. In concluding that “in the light of all the available evidence 
it is impossible to accept the contention that the invasions of Norway and 
Denmark were defensive, and in the opinion of the Tribunal they were acts 
of aggressive war,” the Nuremberg Tribunal observed: 

It was further argued that Germany alone could decide, in accordance with (he 
reservations made hv many of the Signatory Powers at the time of the conclusion 
of the Kellogg-briand Pact, whether preventive action was a neccssilv, and that in 
making her decision her judgment was conclusive. But whether action taken under 
the claim of self-defence was in fact aggressive or defensive must ultimately be 
subject to investigation and adjudication if international law is ever to be enforced. 

International Military Tribunal, Nuremberg, Trial of the Major War Crim¬ 
inals, Official Documents, 1, 208-209. Cf. also the collective action of the 
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League of Nations Assembly in testing the legal validity of a Japanese plea 
of self-defence in the Manchurian affair, above, p. 978. 

Article 5 1 of the Charter of the United Nations, while referring to the “in¬ 
herent" right of individual or collective self-defence, limits the legality of its 
employment to cases of resisting “armed attack" and reserves to the Security 
Council the authority to determine the continuance and ultimate validity of 
measures taken in the name of self-defence. Cf. Goodrich and Hambro, Charier 
oj the Vniled Nations (2nd cd., 1949), 297—308; Hans Kelsen, The Law of 
the United Nations ( 1950), 269 IT., 791—805; Josef L. Kunz, “Individual and 
Collective Self-Defense in Article 5 I of the Charter of the United Nations," 
41 AJJ.L. ( 1947), 872-879. 

In its first report to the Security Council, the United Nations Atomic Fn- 
ergy Commission, envisaging the possibility that the mere illegal possession 
of fissionable materials or illegal resistance to international inspection might 
be prohibited bv Ireatv concluded (U.N. Doc. AFC/18/Rev. 1, 31 Dec. 1946, 
p. 19): 

Once the violations constituting international crimes have been defined and the 
measures of enforcement and punishment therefor agreed to in the treaty or con¬ 
vention, there shall be no legal right, by “veto” or otherwise, whereby a wilful 
violator of the terms of the treaty or convention shall be protected from the con¬ 
sequences of violation of its terms. . . . 

4. In consideration of the problem of violation of the terms of the treaty or con¬ 
vention, it should also be borne in mind that a violation might be of so grave a 
character as to give rise to the inherent right of .self-defence recognized in Article 
51 of the Charter of the L'nited Nations. 

The concept of collective self-defence, or, more accurately, collective de¬ 
fence {cf. Kelsen, op. cit., 792), was originally introduced into the Charter to 
fit regional arrangements, particularly the Pan American system, into the 
universality of the system envisaged by the Charter. Cf. Kunz, hfc. cit. However, 
the potential sterility of Security Council action because of the Soviet abuse 
of the veto, has caused the concept of collective defence in conformity with 
the terms of Article 51 of the Charter to burgeon into collective security pacts 
such as the Rio Treaty, the Western European 'Frcaty and the North Atlantic 
Treaty as possible substitutes for a Security Council unable to fulfil its pri¬ 
mary responsibility for the maintenance of international peace and security. 
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III. Civil. WAR. BELLIGERENCY. INSURGENCY. 

The Prize Cases 

Unitfd SiATi-s. Sl'PRi-Mi; Court, 1862 
2 Black 635 

[The Confederate-owned brig Amy Warwick had been seized and condemned 
as enemy property. Tlie Confederate schooner Crensfunw the British barque 
Hiaw'otha, and the Mexican schooner Brilliante had all been seized and con¬ 
demned for violating the blockade of the Confederate States.] 

These were cases in which the vessels named, together with their cargoes, 
were severally captured and brought in as prizes by public ships o\' the United 
States. I'hc libels were tiled by the proper District Attorneys, on behalf of the 
United States and on behalf of the otlicers and crews of the ships, by which 
the captures were respectively made. In each case the District Court pro¬ 
nounced a decree of c(Uidcmnalion, from which the claimants took an ap¬ 
peal. . . . 

CiRiF'R, J. There are certain propositions of law which must necessarily af¬ 
fect the ultimate decision of these cases, and many others, which it will be 
proper to discuss and decide before we notice the special facts peculiar to each. 

They arc, 1st. Had the President a right to institute a blockade of ports in 
posse.ssion of persons in armed rebellion against the government on the princi¬ 
ples of international law, as knowm and ackiunvledgcd among civilized States? 

2d. Was the property of persons domiciled or residing within those Stales a 
proper subject of capture on the sea as ‘‘enemies’ property?” 

1. Neutrals have a right to challenge the existence of a blockade dc facto, 
and also the authority of the parly exercising the right to institute it. They have 
a right to enter the ports of a friendly nation for the purposes of trade and 
commerce, but are bound to recognize the rights of a belligerent engaged in 
actual war, to use this mode of coercion, for the purpose of subduing the enemy. 

That a blockade de facto actually existed, and was formally declared and 
notified by the President on the 27th and 30th of April, 1861, is an admitted 
fact in these cases. 

That the President, as the Executive Chief of the government and Corn- 
mander-in-Chief of the Army and Navy, was the proper person to make such 
notification has not been, and cannot be disputed. 

The right of prize and capture has its origin in the jus belli, and is governed 
and adjudged under the law of nations. To legitimate the capture of a neutral 
vessel or properly on the high seas, a war must exist de facto, and the neutral 
must have a knowledge or notice of the intention of one of the parties bellig¬ 
erent to use this mode of coercion against a port, city, or territory, in possession 
of the other. 

Let us enquire whether, at the time this blockade was instituted, a state of 
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war existed which would justify a resort to these means of subduing the hostile 
force. 

War has been well defined to be, “That state in which a nation prosecutes 
its right by force." The parties belligerent in a public war arc independent 
nations. But it is not necessary to constitute war, that both parties should be 
acknowledged as independent nations or sovereign slates. A war may exist 
where one of the belligerents claims sovereign rights as against the other. 

Insurrection against a government may or may not culminate in an organized 
rebellion, but a civil war always begins by insurrection against the lawful 
authority of the government. A civil war is never solemnly declared; it becomes 
such by its accidents—the number, power, and organization of the persons 
who originate and carry it on. When the party in rebellion occupy and hold 
in a hostile manner a certain portion of territory; have declared their inde< 
pendence; have cast olT their allegiance; have organized armies; have com¬ 
menced hostilities against their former sovereign, the vvtirld acknowledges 
them as belligerents, and the contest a war. 'Fhey claim to he in arms to estab¬ 
lish their liberty and independence, in order to become a .sovereign state, 
while the sovereign party treats them as insurgents and rebels who owv 
allegiance, and who should be punished with death for their treason. 

The laws of war, as established among nations, have their foundation in 
reason, and all tend to mitigate the cruelties and misery produced by the 
scourge of war. Hence the parlies to a civil war usually concede to each other 
belligerent rights. They exchange pri.soners, and adopt the other courtesies 
and rules common to public or national wars. 

“A civil war,” says Vattel, ‘'breaks the bands of society and government, or 
at least suspends their force and clTect; it produces in the nation two inde¬ 
pendent parties, who consider each other as enemies, and acknowledged no 
common judge. Those two parties, therefore, must necessarily be considered 
as constituting, at least for a lime, two separate bodies, two distinct societies. 
Having no common superior to judge between them, they stand in precisely 
the same predicament as two nations who engage in a contest and have re¬ 
course to arms. 

“This being the case, it is very evident that the common laws of war—those 
maxims of humanity, moderation, and honor—ought to be observed by both 
parties in every civil war. Should the sovereign conceive he has a right to hang 
up his prisoners as rebels, the opposite party will make reprisals, etc.; the 
war will become cruel, horrible, and every day more destructive to the 
nation.’' 

As a civil war is never publicly proclaimed, eo nomine, against insurgents, 
its actual existence is a fact in our domestic history which the court is bound 
to notice and to know. The true test of its existence, as found in the writings 
of the sages of the common law, mity be thus summarily stated: “When the 
regular course of justice is interrupted by revolt, rebellion, or insurrection, so 
that the courts of justice cannot be kept open, civil war exists and hostilities 
may be prosecuted on the same footing as if those opposing the government 
were foreign enemies invading the land.” 

By the Constitution, Congress alone has the power to declare a national or 
foreign war. It cannot declare war against a state, or any number of states, by 
virtue of any clause in the Constitution. The Constitution confers on the presi¬ 
dent the whole executive power. He is bound to take care that the laws be faith- 
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fully executed. He is Commander-in-Chief of the Army and Navy of the 
United Stales, and of the militia of the several stales when called into the 
actual service of the United States. He has no power to initiate or declare 
war cither against a foreign nation or a domestic slate. But by the Acts of 
Congress of February 2S, 1795, and 3d of March, 1807, he is authorized to 
call out the militia and use the military and naval forces of the United States 
in case of invasion by foreign nations, and to suppress insurrection against the 
government of a slate or o\' the United States. 

If a war he made by invasion of a foreign nation, the President is not only 
authori/cd hut hound to resist force by force. He does not initiate the war, but 
is bound to accept the challenge without w-aiting lor any special legislative au¬ 
thority. And whether the hostile party be a foreign invader, or stales or¬ 
ganized in rebellion, it is none the less a war, although the declaration of it 
be “unilateral," . . . 

The battles of Palo Alto and Resaca de la Palma had been fought before 
the passage of the Act of Congress of May 13, 1(S46. which recognized “a 
state of war as existing by the act of the republic of Mexico.*' This act not only 
provided for the future prosecution of the war. but was itself a vindication and 
ratification of the act of the president in accepting the challenge without a 
previous formal declaration of war by Congress. 

This greatest of civil wars was not gradually developed by popular com- 
mtHion, tumultuous assemblies, or local unorganized insurrections. How¬ 
ever long may have been its previous conception, it nevertheless sprung forth 
suddenly from the parent brain, a Minerva in the full panoply of war. 'I'he 
President was btmnd to meet it in the shape it presented itself, without wail¬ 
ing for Congress to baptize it with a name; and no name given to it by him or 
them could change the fact. 

It is not the less a civil war, with belligerent parties in hostile array, because 
it may be called an “insurrection" by one side, and the insurgents be consid¬ 
ered as rebels or traitors. It is not necessary that the independence of a revolted 
province or state be acknowledged in t>rder to constitute it a party belligerent 
in a war according to the law of nations. Foreign nations acknowledge it as 
war by a declaration of neutrality. The condition of neutrality cannot exist 
unless there be two belligerent parties. In the case of the Santissima Trinidad, 
1 Wheat. 33^^, this court say: “The government of the United Slates has recog¬ 
nized the existence of a civil war between Spain and her colonies, and has 
avowed her determination to remain neutral between the parlies. Each party 
is therefore deemed by us a belligerent nation, having, so far as concerns us, 
the sovereign rights of war." Sec also 3 Binn. 252. 

As soon as the news of the attack on Fort Sumter, and the organization of 
a government by the seceding states, assuming to act as belligerents, could 
become known in Europe, to wit, on the 13th of May, 1861, the Queen of Eng¬ 
land issued her proclamation of neutrality, “recognizing hostilities as existing 
between the government of the United States of America and certain states 
styling themselves the Confederate Stales of America." This was immediately 
followed by similar declarations or silent acquiescence by other nations. 

After such an official recognition by the sovereign, a citizen of a foreign 
state is estopped to deny the existence of a war with all its consequences as 
regards neutrals. They cannot ask a court to affect a technical ignorance of the 
existence of a war, which all the world acknowledges to be the greatest civil 
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war known in the hislorv of the human race, and thus cripple the arm ol the 
government and paralyze its power by subtle delinitions and ingenious sophisms. 

The law of nations is also called the law of nature; it is founded on the com¬ 
mon consent as well as the common sense of the w'orld. It contains no such 
anomalous doctrine as that which this court arc now for the first time desired 
to pronounce, to wit; That insurgents who have risen in rebellion against 
their sovereign, expelled her courts, established a revolutionary government, 
organized armies, and commenced hostilities, arc not enemies because they 
are traitors; and a war levied on the government by traitors, in order to dis¬ 
member and destroy it, is not a war because it is an “insurrection." 

Whether the President in fulfilling his duties, as Commander-in-Chief, in 
suppressing an insurrection, has met with such armed hostile resistance, and 
a civil war of such alarming proporti(nis as will compel him to accord to them 
the character of belligerents, is a (|ucstion to be decided by him, and this court 
must be governed by the decisions and acts of the political department of the 
government to which this power was entrusted. “He must determine w'hat de¬ 
gree of force the crisis demands." Vhe proclamation of blockade is itself official 
and conclusive evidence to the court that a state of war existed which demanded 
and authorized a recourse to such a measure, under the circumstances peculiar 
to the ca.se. 

The correspondence of l.ord Lyons with the Secretary of State admits the 
fact and concludes the question. 

If it w'cre necessary to the technical existence of a war. that it should have 
a legislative sanction, we find it in almost every act passed at the extraordinary 
session of the Legislature of 1861, which was wholly employed in enacting 
law's to enable the government to prosecute the war with vigor and efficiency. 
And finally, in LSbI. we find Congress (^.v tuajorc cautcia and in anticipation 
of such astute objections, passing an act “approving, legalizing, and making 
valid all the acts, proclamations, and orders of the President, etc., as if they 
had been issued and done under the previous express authority and direction 
of the Congress of the United States." 

Without admitting that such an act W'as necessary under the circum.stances, 
it is plain that if the President had in any manner assumed pow'crs which it 
was necessary should have the authority or sanction of Congress, that on the 
w'ell known principle of law umnis raiihahitio rctrotrahhur ei numdato equi- 
paratuj\ this ratification has operated to perfectly cure the defect. In the case 
of Brown v. IJniied Stales, 8 Crunch, 131, 132, 133, Mr. Justice Story treats 
of this subject, and cites numerous authorities to which we may refer to 
prove this position, and concludes. “I am perfectly satisfied that no subject 
can commence hostilities or capture property of an enemy, when the .sovereign 
has prohibited it. But suppose he did, I would ask if the sovereign may not 
ratify his proceedings, and thus by a retroactive operation give validity to 
them?" 

Although Mr. Justice wStory dissented from the majority of the court on the 
whole case, the doctrine stated by him on this point is correct and fully sub¬ 
stantiated by authority. 

The objection made to this act of ratification, that it is ex post facto, and 
therefore unconstitutional and void, might possibly have some weight on 
the trial of an indictment in a criminal court. But precedents from that source 
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cannot be received as authoritative in a tribunal administering public and 
international law. 

On this first question therefore we are of the opinion that the President had a 
right, jure belli, to institute a blockade of ports in possession of the stales in 
rebellion, which neutrals arc bound to regard. . . . 

[Dissenting opinion of Ni lson, J., concurred in by C.J., and Cat¬ 

ron and Clifford, JJ., omitted.| 

[The decrees condemning the brig A}ny Warwick, the barque Hiawatha, 
and the schooner Brilliante were affirmed.] 


Editor's Notl: Civil War. Belligerency. If a Stale invokes belligerent rights 
by instituting a blockade jure belli against any of its ports in the hands of rebels 
or insurgents, this constitutes a recognition of the belligerency of llie insurgents 
and justifies the application of the laws of war by both contestants and of the 
laws of neutrality by third States. Whether or not ever\ blockade against 
insurgent-held ports constitutes a blockade jure belli is discussed below, p. 1 ()()(), 
under Insurtuuicy. During the American Civil War, Secreiary of State Seward 
protested bitterly against Ouecn Victoria's Proclamation of Neutrality of May 
13, 1861, as an unwarranted concession of belligerent rights to the Confed¬ 
eracy. The British Government quite correctly maintained that, by proclaim¬ 
ing, on April 19, 1861, a blockade of the coasts and ports of the Southern states 
“in pursuance of the laws of the United States, and of the law of nations in such 
case provided," the United States had itself recognized the belligerency of the 
insurgents prior to British recognition. A later claim by the United States for 
indemnity, based, in part, upon the alleged prematurity of British recc')gnition 
of the belligerency of the Confederacy, was rejected by the British Government. 
See 51 B.AF.S.P., 165 IT., 185 IT.; 57 id. 1119 IT. The legal situation has been 
summarized succinctly by Philip Jessup: “A blockade can be enforced against 
ships flying foreign flags only thrviugh the exercise of belligerent rights. Belliger¬ 
ency is never a unilateral position; there must be at least two bcHigerenls. By 
asserting belligerent rights on the high seas, the North thereby reognized the 
belligerency of the Confederates, as the British Government w'as quick to point 
out," Jessup, “The Spanish Rebellion and International Law," 15 Foreif^n 
Affairs (1931)^260,273. 

The existence of civil war or insurrection is a fact. Traditionally, the fact of 
armed rebellion has not been regarded as involving rights or obligations under 
international law. Acts of warfare committed by the insurgents might be re¬ 
garded as treasonable or piratical by the parent Stale and the insurgents ac¬ 
quired from the fact of armed hostilities no rights or obligations toward foreign 
States. Reasons of humanity or of military or political necessity traditionally 
caused the parent State to recognize the belligerency of the insurgents, thereby 
giving them the protection of the international laws of war and making possible 
their acquisition of a status under international law with reference to foreign 
States. Where the fact of civil war or insurrection exists, and the rights and in¬ 
terests of foreign States are so affected as to require definition of their relations 
to the contestants, foreign States may lawfully recognize the belligerency of the 
parties even before the parent State has accorded such recognition to the in¬ 
surgents. 
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Recognition of the belligerency of the insurgents by the parent Slate or of 
the conTeslants bv foreign States changes the legal situation under international 
law. Prior to such recognition, ftireign States have a legal right to aid the parent 
State put down a revolt, but are under a legal obligation not to aid insurgents 
against the established government. Cl. below, p. 999. 1 he establishment of the 
sLitiJS of helligerency brings into play a new set of legal relationships provided 
by iniernalionai law for such contingencies. Henceforth, foreign States must 
assume the obligations of impartiality and nonparticipation required by the in¬ 
ternational law of neutrality and the belligerents acquire such rights as blockade 
and contraband against foreign States. 

vSee, generallv. H. Lauterpacht, Recognition, 175-269, and the wealth of ma¬ 
terials there cited; M(K>re, Digest. I, 164—205; Hackworth, 1, 318 IT.; Hyde, I, 
198 ft’.; Norman J. Padelford. Intenutiionai Law ami Diplomacy in the Spanish 
Civil Strife (1939); Robert R. Wilson, “Recognition of Insurgency and Bel- 
liiZercncy/' 1937 f^roceeJinqs, A.S.I.L., 136—144; Joseph H. Beale, “The 
Recognition of Cuban Bclligerencv,'’ 9 Harvard L.R. ( 1895—96). 406—419. 

Insurgents who have been recognized as belligerents have acquired an 
international status only for the purpt^ses of warfare. In Ford v. Snryet, 97 U.S. 
594 (1878), the U.vS. Supreme Court held that the concession (4 belligerent 
status to the Confederacy exempted Surget from personal liability for acts of 
legitimate warfare, such as burning plaintifts' cotton. However, in Williams v. 
Brufty, 96 LI.S. 1 76, 1 87 (1877 ). the same court held that, except for purposes 
of warfare, a recognition of belligerency conferred no rights: “It in no respect 
condoned acts against the government not committed by armed force in the 
military .service of the rebellious organization; it sanctioned no hostile legisla¬ 
tion; it gave validity to no contracts for military stores; and it impaired in no 
respect the rights of loyal citizens as they had existed at the commencement of 
hostilities. Cf. (\n)ipania Minera Yi^nacii} Rodriyuez Ramos v. Bartlesville 
Zinc Co., 1 15 Texas 21 (1925); O'Neill v. Central Leather Co., 87 N.J. Law 
552 (1915). 

For the suggestion that recognition of belligerency and insurgency should 
henceforth become a function of the United Nations, see Jessup, Modern Law 
of Nations, 53-55. In the Indonesian Question of 1947-49, the United Na¬ 
tions Security Council assumed jurisdiction over a dispute which traditionally 
might have been regarded as merely an insurrection and gave qualified recog¬ 
nition to the belligerent status of the contestants. For citations, see above, p. 
78. 
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United States (Oriental Navigation Co. C^laiin) v. 

United Mexican States 

Unim-d SiAirs- Mexico, Gfnerai- Claims Commission, 1928 
Opinions of Commissioners (1929), 23 

Kristian Sindmalll, Presiding Commissioner, for the Commission: On April 
15, 1924, the slcamship Cjnston, owned by the Souiligale Marine Corpora¬ 
tion, and, according to a time charter dated February 28, 1924, operated 
bv The Oriental Navigation Company, an American Corporation, cleared the 
port (4 Nev\ Orleans with a cargo of general merchandise consigned to Fron- 
tera. Tabasco, Mexico. When this cargo was unloaded, the vessel was to load 
a carg(') <4‘ bananas, consisting of fifteen or sixteen thousand bunches, which 
had been purchased b\ agents of The Oriental Navigation Company and was 
to be transported from Fnmtera to New' Orleans for the purpose of sale at the 
latter place for the Company's account. 

At that time the port of Frontera and some other Mexican ports were in the 
hands of insurgents. The government of The United Mexican Slates had 
decreed that those ports should be closed to international trade, and had 
ollicially informed the government of The United States of America about 
the closure. In reply the government of The United Stales of America had 
declared that it felt obliged to respect the requirements of international law 
according to which a port in the hands of insurgents can be closed by an 
elTcctivc blockade only, and, further, that it felt obliged to advise American 
citizens engaged in commerce with Mexico that they might deal with per- 
stms in authority in such ports with respect to all matters atfeciing commerce 
therewith. 

I hc (iasion arrived at Frontera on April 20, and anchored in the road¬ 
stead. T1ie fi-Mowing day the unloading of her cargo was begun. In the after¬ 
noon the Mexican gunboat A^na Pricta was noticed cruising in the oiling 
and ordering the Gaston to put to sea. On April 22 this order, accompanied 
by some random shots, was repeated, and subsequently the Gaston, having 
communicated with the U.S.S. Cleveland and the U.S.S. Tulsa, put to sea, 
having unloaded only part of her cargo, and without having loaded any part 
of the cargo of bananas. Tlie vessel went back to New Orleans, where the 
rest of her cargo w'as unloaded. The cargo of bananas became a total loss. 

On behalf of The Oriental Navigation Company, The United States of 
America are now claiming that The United Mexican States should indemnify 
the Company for the loss suftcred by it from the action of the gunboat A^ua 
Prieta. The Joss is alleged to amount to $15,400.91, which sum is claimed 
with the allowance of interest thereon. 

The respondent government refers to the fact that the belligerency of the 
insurgents in question had been recognized by no foreign power. It follows 
therefrom, the respondent government contends, that the Federal Govern- 
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menl of Mexico, notwithstanding the revolution, was vested with full and un¬ 
divided sovereignty over all her territory, so that it was a question solely de¬ 
pendent upon domestic Mexican law whether or not the Federal Government 
was entitled io close a Mexican port. But according to the General Customs 
Regulations of Mexico, whenever a port is occupied by rebels, it will be 
deemed closed to legal trafUc, no Federal Consul or other otlicial will author¬ 
ize shipment of merchandise to it, and persons violating this law' will be liable 
to the punishment prescribed for smugglers. 

Jn the opinion of the Commission it cannot be said to depend solely on 
domestic Mexican law whether or not the government of The United Mexi¬ 
can Slates was entitled to close the port of Frontera. In time of peace, it no 
doubt would be a question of domestic law only. But in time of civil war, 
when the control of a port has passed into the hands of insurgents, it is held, 
nearly unanimously, by a long series of authorities, that international kov will 
apply, and that neutral trade is protected by rules similar to those obtaining 
in case of war. It is clear also, that if this principle be not adopted, the condi¬ 
tions of neutral commerce will be worse in case of civil war than in case of w'ar. 

Now, it has been submitted by the respondent government that the law' 
protecting neutral commerce is not the same after the world war 1914-1919 
as it was before. The old rules of blockade were not followed during the w'ar, 
and they cannot, it is siibniitted, be considered as still obtaining. Indeed, this 
seems to be the view of most post-war authors. They point to the fact that 
the use of submarines makes it almost impossible to have blockading forces 
stationed or cruising within a restricted area that is well known to the enemy. 
On the other hand, they argue, it cannot be assumed that there will be no 
economic w'arfarc in future wars. Is it not a fact that Article 16 of the Cove¬ 
nant of the League of Nations even makes it a duty for the Members of the 
League, under certain circumstances, to carry on economic war against an 
enemy of the League? But the economic warfare of the future, it must be 
assumed, will apply means that arc entirely dilTerent from the classical block¬ 
ade, and the old rule of the Paris declaration of 1856 will have to yield to the 
needs of a belligerent slate subjected to modern conditions of naval war. 

If the view' above set forth were accepted, there would seem to be little 
doubt that the rather moderate action of the At^ua Pricta, consisting in simply 
forcing off the port a neutral vessel w'ithout doing any harm to the vessel or 
her crew, must be considered to be lawful. The Commission, however, deems 
it unnecessary to pass an opinion as to the correctness of that view, which, at 
any rale, for obvious reasons could not be adopted without hesitation. The 
Commissiem is of the opinion that the action of the Af^ita Prieto can hardly 
be considered as a violation of the law obtaining before the world war. It is 
true that, according to that law, the trading of the Gaston to the port of 
Frontera was perfectly lawful. The Federal Mexican authorities would not be 
justified in capturing or confiscating the vessel, or in inflicting any other pen¬ 
ally upon it. Neither would a Mexican warship have a right to interfere, if, 
for example on the high seas, it met w'ilh a neutral vessel bound for a port 
in the hands of insurgents. But, on the other hand, the authorities do not 
show, and the Commission is of the opinion that it cannot be assumed that 
the Federal Mexican authorities should be obliged to permit the unloading 
and the subsequent loading of a neutral vessel trading to an insurgent port 
without such clearance documents as arc prescribed by Mexican law, even 
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in case control of the port should have been obtained again by those authori¬ 
ties before the arrival of the vessel to the port or be reobtained during her 
stay there. Now, in the present case, it cannot fairly be said that the port of 
Frontera was in the hands of insurgents at the time when the events in ques¬ 
tion took place. It was in fact partly commanded by the A^na Pricta. That 
being the the case, and none of the authorities invoked by the claimants bearing 
upon a situation of this nature, the Commission holds that the lawfulness of 
the action taken by the Ai>ua Pricta in forcing off the Gaston, which had not 
applied to the Mexican Consul at New Orleans for clearance, can hardly be 
challenged. 

The claim of The United States of America on behalf of The Oriental Navi¬ 
gation Company is disallowed. 

[Dissenting opinion of Nielsen. American Commissioner, omitted.] 

Closure of Insurgent Ports in Spain: Policy of the 
United States 

U.S. Department of State Press Releases, XV, No. 361 tAugust 29, 1936), 192 

On August 21 Mr. Eric C. Wendelin, in charge of the American Fhiibassy in 
Madrid, received a note vcrhalc, dated August 20, 1936, from the Spanish 
Foreign Ollice at Madrid which staled: 

Spanish ports in the power of the rebels as well as those of Ceuta and Melilla and 
the ports of our proscription zone in Morocco, Balearic and Canary Islands, have 
all been declared a war zone and therefore it is not possible for the ships of our 
fleet to permit the entry into them of merchant ships in order in this way to prcN cnt 
furnishing of provinces of Almcria, Murcia, Alicante, and Badajoz and supplies to 
the rebels. 

The Spanish Foreign Office rcc|uestcd that this information be transmitted 
to the American Government in order that American merchant ships may be 
warned and that thus “possible incidents may be avoided.” 

Mr. Wendelin reported that he believed that the same communication had 
been .sent to all other governments. 

The Secretary of State, on August 25, instructed Mr. Wendelin to address 
the following note to the Minister of Slate in reply to the Minister's note verhale 
of August 20; 

Sir: 

I have the honor to acknow'ledge the receipt of your note of August 20, 1936, 
reque.sting me to inform my Government, in order that American merchant ships 
might be warned and possible incidents thus avoided, that your Government has 
declared Spanish ports in control of the insurgents, both on the Spanish mainland 
and in Morocco and the Balearic and Canary islands, a w'ar zone into which mer¬ 
chant vessels will not be permitted to enter. 

My Government directs me to inform you in reply that, wdlh the friendliest feel- 
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incs toward the Spanish Government, it cannot admit the legality o! any action on 
the part ol the Spanish (iovernment in declaring such ports closed unless that Ciov- 
ernment tleelares and maintains an eilective blockade of such ports. In taking 
this position my Government is guided by a long line ot precedents in international 
law with which the Spanish Government is doubtless familiar. 


Closure of Chinese Waters, 1949 

DS. null.. XXL No. 523 (July 11, 1949). 34 

[C/iinc.sc Mifiisiry af Iordan AlJairs to American Embassy in Canton. June 
20. 1949:] 

\Trans.\ The Ministry of Foreign AlTairs presents its compliments to the 
American Embassy and has the honor to state that the Government of China 
has now decided that the following regions from the north bank of the moiiih 
of the Min River ... to the mouth of the Idao River . . . which lie along 
the coast and within the territorial water of China shall be temporarily closed, 
and entry therein of foreign vessels shall be strictly forbidden. Instructions have 
already been issued by the Government of China that, beginning from mid¬ 
night of June 25 of this year, prompt actions shall be taken to prevent viola¬ 
tions of this decision by foreign vessels. All foreign vessels shall themselves be 
responsible for any danger resulting from their violation of this decision. 

The Ministry of Foreign AlTairs akso wishes to call the Embassy’s attention 
to the fact that, during the period of rebellion suppression, the Government 
of China decided on June 18 of this year to clo.se all ports originally declared 
open but no longer under the actiud control of the Government of China. . . . 

[U.S. Embassy at Canton to the Chinese Ministry of Foreign Affairs. June 
2S, 7949.] 

. . . The Embassy is . . . instructed to slate in reply that, despite the 
friendliest feelings toward the Chinese Government, the United States Govern¬ 
ment cannot admit the legality of any action on the part of the Chinese Gov¬ 
ernment in declaring such ports and the territorial waters adjacent thereto 
closed to foreign vessels unless the Chinese Government declares and maintains 
an elTective blockade of them. In taking this position, the United Slates Gov¬ 
ernment has been guided by numerous precedents in international law' with 
which the Chinese Government is doubtless familiar and has noted that the 
ports referred to are not under the actual control of the Chinese Government.-- 

IFi).: The following footnote is appended in D.S. nullctin, lor. cit.. 35-36: 

On Nov. 21, 190S, the Government of Haiti declared the port of Aiix C ayes blockaded. 
Upon receipt of the telegram Secretary of Slate Root directed the American Minister to 
Haiti (Furniss) ‘to convey to the Haitian Government the usual notice that blockade must 
be proclaimed and maintained by an adequate force in order to be respected." (U.S. For. 
Rel.. 19()S. 439.) 

The Department of State was informed in 1912 that the port of Veracruz, Mexico, 
which was in the hands of insurgents, had been ordered closed by the Federal Govern¬ 
ment. Jt thereupon instructed the American Charge d’Aflaires to inform the Mexican 
Foreign Office as follows: 
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[Chinese Ministry of Foreii^n Affairs to American Phiihassy in Canton, Jane 

30, J049:\ 

[Trans.] ... In reply [to U.S. Note of June 28], the Ministry has the 
honor to state that the Chinese Government deems it within the sovereign right 
of a State to declare open or closed any part of its territories, whenever condi¬ 
tions necessitate. In fact, the Chinese Government has exercised in the past 
on more tlian one occasion the right to close some of its ports, and no ques¬ 
tion of legality has been raised by any government, including that of the United 
States. Port Dairen, f<^r instance, was declared closed at a time when it was 
not under the actual control of the Chinese Ciovernment. 7'hc closure order 
under reference is. in elTect, of a similar nature and is, therefore, enforceable 
independently of a declaration of blockade, which has never been, and is not, 
under the contemplation of the Chinese Ciovernjiient. . . . 

“As ucnoral principle a tlccrcc by a sovereign power closing to neutral commerce 
ports held hv its enemies, whether fi>reign or domestic, can have no international validity 
and no extraterritorial edect in the direction of imposing any obligation upon the gov¬ 
ernments of neutral powers to recognize it or to conlribnle toward its enforcement bv 
any domestic action on their part. If the sovereign ilccrceing such a closure have a naval 
ftiree siiliicient to maintain such a blockade, then he may seize, subject to the adjudication 
of a prize ctnirt. vessels wfiich may attempt to run the blockade. Hut his decree or acts 
closing ports which are held adversely to him arc by themselves entitled to no interna¬ 
tional respect. The Government of the United Slates must therefore regard as utterly 
nugatorv such decrees or acts closing ports which the United Stales of Mexico do not 
possess, unless such proclamations are enforced by an efl'ective blockade." (VII Hack- 
worth. inn.) 

When the Mexican Government decreed that in addition to the ports of Veracruz and 
Manzanillo, in the hands of insurgents, the ports i>f Frontera and Puerto Mexico were 
closed and notilied the United Slates of its action, Secielary of Stale Hughes replied, 
Fchriiarv I, )‘>24, that— 

“. . . this Government, with the friendliest disposition toward the Mexican Govern¬ 
ment, feels obliged, following a long line of precedents, to respect what are believed to 
be the retjuirements of international law, to the elTect that a port of a foreign country 
tleclared by the government thereof to be onlside of its eontrol, cannot be closed by such 
government save by an elfectivc blockade maintained by it." (IJ., 167.) 

During the revolution in Sao Panlo in 1932, the Brazilian Government closed all 
ports of that .State to foreign and dome.stic shipping. On July 16, 1932, Secretary of State 
Stimson instructed the l-mbassy in Rio dc .laneiro: 

“If Santos is in the control of insurgents the Brazilian Government would have no 
right to close this port by decree as icpoiied . . . unless this decree is enforced by an 
eflcctivc blockade." (/^/.. I6S.) . . . 

Cf. further poit-closme order issued bv Chinese Government, Dec. 12, 1949, DS. 
Hull.. XXII. N\). 54S (.Ian. 2, 19.S()), 23.1 ^ 
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Pan American Convention on Duties and Rights of 
States in the Event of Civil Strife 

Adopm o at Havana, Fi bruary 20, 1928 =* 

7'..V.. No. 814: Hudson, Intcnuitional Lv^islation. IV^ 2416 

4-44444444444 

Article 7. The contracting States bind themselves to observe the following rules 
with regard to civil strife in another one of them. 

First: To use all means at their disposal to prevent the inhabitants of their 
territory, nationals or aliens, from participating in, gathering elements, cross¬ 
ing the boundary or sailing from their territory for the purpose of starting or 
promoting civil strife. 

Second: To disarm and intern every rebel force crossing their bound¬ 
aries . . . 

Third: To forbid the traffic in arms and war material, except when intended 
for the Government, while the belligerency of the rebels has not been recog¬ 
nized, in which latter case the rules of neutrality shall be applied. 

Fourth: To prevent that within their jurisdiction there be eciuipped, armed 
or adapted for warlike purposes any vessel intended to operate in favor of the 
rebellion. 

Article 2. The declaration of piracy against vessels which have risen in arms, 
emanating from a Government, is not binding upon the other Stales. . . . 

[Hd.: Other articles omitted. ) 


Editor's Notf; Insurt^’ency. On .hmc 12, 1895, President Cleveland issued a 
proclamation recognizing the existence of armed insurrection in Cuba and 
admonishing all persons in the United States to abstain from any violation of 
our neutrality laws. In 7'he Three Friends, 166 IJ.S. 1 (1897), the steamer 
Three Friends had been seized (November 7, 1896) and libelled by the 
United States for having been fitted out and armed in the United States to aid 
the insurgents in Cuba, contrary to sec. 5283 of the Revised Statutes. The 
provision in question provides (18 U.S,C,A. § 962), inter alia, that no persons 
in the United States shall fit out or arm vessels “with intent that such vessel 
shall be employed in the service of any foreign prince or State, or of any col¬ 
ony, district or people, to cruise or commit hostilities against the subjects, 
citizens or property of any foreign prince or State, or of any colony, district or 
people, with whom the United States are at peace.” Claimants contended, in 
effect, that the neutrality laws of the United States were applicable only where 
the contestants in civil strife had been recognized as belligerents. The Supreme 
Court said in part Hoc. cit., 63—66): “The distinction between recognition 

‘■‘[Ed.; On March 1, 1951, this Convention was in force for the following States: 
Bolivia, Brazil, Ci)Iombia, Costa Rica, Cuba, Dominican Republic, Ecuador, El Salvador, 
Haiti, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru, United Stales, and Uru¬ 
guay. Status of the Pan American Treaties and Conventions, revised to March I, 1951.] 
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of belligerency and recognition of a condition of political revolt, between recog¬ 
nition of the existence of war in a material sense and of war in a legal sense, 
is sharply illustrated by the case before us. For here the political department 
has not recognized the existence of a de facto belligerent power engaged in 
hostility with Spain, but has recognized the existence of insurrectionary war¬ 
fare prevailing before, at the time, and since this forfeiture is alleged to have 
been incurred. . . . Wc arc thus judicially informed of the existence of an 
actual conflict of arms in resistance of the authority of a government with which 
the United States are on terms of peace and amity, although acknowledgment 
of the insurgents as belligerents by the political department has not taken 
place; and it cannot be doubted that, this being so, the act in question is ap¬ 
plicable.” Cf, also I he Lucy H, 235 Fed. 610 (1916). ‘‘English, American 
and other courts have recognized that the existence of an insurrection changes 
the status of certain persons and may bring new rights and duties. The United 
States Courts have decided that the admission of the existence of insurgency 
brings into operation the neutrality laws, and the English courts have made 
similar decisions in regard to the foreign enlistment act.” G. G. Wilson, "‘in¬ 
surgency and International Maritime Law,” 1 AJJ.L. (1907), 46. 51. Cj. also 
Wilson, Lectures on Insur^encw U.S. Naval War College, 1900; Moore, Digest, 
I, 242. 

Some writers reject the concept “status of insurgency,” and, in any case, it 
is open to question whether many of its alleged legal consequences are not 
merely applications of international obligations which exist also in time of 
peace. A recognition of insurgency does not release the parent State from in¬ 
ternational responsibility for acts of insurgents which by due diligence it might 
have prevented. Nor does a recognition of insurgency—even when coupled 
with a declaration that the recognizing State will apply parts of its “neutrality” 
legislation—make the recognizing Stale a “neutral” in the sense of international 
law. The international obligation of a State to prevent the fitting out in its 
territory of armed vessels or expeditions against a recognized government is 
just as applicable in time of peace as after an insurrection has broken out. 

It is quite clear that a recognition of insurgency does not confer upon the 
recognizing Stale any legal right to aid the insurgents. During the Spanish 
Civil War of 1936-1939, “the fact of insurgency was generally admitted” but 
“recognition of belligerency was withheld by foreign States.” Norman J. Padel- 
ford. International Law and Diplomacy in the Spanish Civil Strife (1939), 
18, 3 IT. Commenting on the aid from Russia and France to the Spanish Gov¬ 
ernment and the aid from Ciermany, Italy, and Portugal to the rebels. Pro¬ 
fessor Garner writes: “There is no rule of international law which forbids the 
government of one Stale from rendering assistance to the established legitimate 
government of another Stale with a view of enabling it to suppress an insur¬ 
rection against its authority. Whether it shall render such aid is entirely a mat¬ 
ter of policy or expediency and raises no question of right or duty under inter¬ 
national law. If assistance is rendered to the legitimate government it is not 
a case of unlawful intervention as is the giving of assistance to rebels who are 
arrayed against its authority.” He writes further “that the assistance furnished 
the Spanish rebels by Germany, Italy and Portugal . . . is an ad of unjustifia¬ 
ble intervention in the internal alTairs of Spain for which they may be held 
responsible in case the insurrection fails and the present government remains 
in power.” J. W. Garner, “Questions of International Law in the Spanish 
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Civil War,” 31 A.J.I.L, (1937), 66-73. The recognition of the insurgents as 
belligerents would not have justified assisting them to win the war, because, as 
Garner says, loc. cit., 69-70, through a recognition of belligerency '‘both the 
contending forces acquire a new' status . . . and certain additional rights 
which they did not have prior thereto, but the recognizing Slate ilselT acquires 
no new' rights so far as its relations with the insurgents are concerned. Its duty 
changes from that of non-intervention on the side o! the insurgents to that of 
neutrality in respect to both belligerents. It loses the right which it had during 
the period of insurgency to assist the legitimate government and henceforth 
must treat both belligerents alike. ... It can no more render aid to the 
former insurgents without violating the law of neutrality than it could have 
aided them before recognition without violating the law of non-intervention." 
It may be partially because of this that Germany and Italy on November IS, 
1936, recognized the insurgent junta as the government of Spain, thereby, 
since no status of belligerency was recognized, hoping to render legitimate 
their aid to the rebels, as the “legitimate" ginernmcnt. (1, P. C. Jessup, “ The 
Spanish Rcbelli(m and International Law," 15 h’orci'^n Afjairs (1937), 260, 
274. See also Norman J. Padelford, “International Law and the Spanish 
Civil War," 31 AJJ.L. ( 1937), 22(>-243; Padelford, op. cit., 17. 

With reference to the situations so far discussed, it is seen that the c.xist- 
ence or recognition of insurgency has no clleet on the legal relations between 
the contestants and other States. Docs a recognition of insurgency con¬ 
fer belligerent rights, such as blockade, on the contestants? Practice and doc¬ 
trine arc uniform that the insuruents acquire no such rights. C7. Moore, Digest, 
I, 184, 202-204; id., 11, 1076-1123; id., VII, 803-820; Ciarner, loc. cit.', 71. 
On November 17, 1936, the Spanish insurgents informed the British Govern¬ 
ment that they intended to prevent the importation of munitions into Barce¬ 
lona, which was held by the Spanish Government, and warned foreign ships 
to leave that harbor. “'I he question was raised in the House of Commons 
whether this interference with ft)reign shipping in the port of Barcelona, which 
was understood to be tantamount to a blockade by the insurgents, could be 
regarded as lawful, considering that their belligerency htid never been recog¬ 
nized either by Great Britain or the Government of Spain." Garner, loc. cit., 
71. The British Government, instead of challenging the legality of the proposed 
action, inquired of the insurgents whether safety zones could not be provided 
where foreign vessels would be immune from bombardment. It appears that, 
if British vessels insisted on entering and leaving neutral safety zones, they 
would not be recognizing the validity of an insurgent blockade, ( f. Padelford, 
op. cit., 9 fT. An American precedent occurred in 1893 when a squadron of 
Brtizilian warships revolted and a.ssumed control of the harbor of Rio dc 
Janeiro, the Government forces retaining the shore line. On November 6, 
1893, reports Moore, Digest, I, 203, “the commanders of the German, Eng¬ 
lish, French, Portuguese, American, and Italian naval forces communicated to 
Admiral de Mello [insurgent commander] the following decision: ‘1. They 
do not recognize the right of the insurgent forces to interfere in any way with 
commercial operations in the bay of Rio dc Janeiro, operations which should 
be allowed to be accomplished everywhere except in the actual lines of fire 
of the batteries of the land fortifications. . . ” 

The Oriental Navigation Co. Case raises the question whether in the ab¬ 
sence of any recognition of belligerency a State may blockade against foreign 
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vessels th(isc of ils ports which are in the hands of insurgents. On this case 
consult the interesting article of Fidwin Dickinson, “The Closure of Ports in 
Control of Insurgents,” 24 AJ.I.L. (1930), 60-78. Dickinson suggests that 
a number of possible solutions to the question may be found in doctrine and 
practice. Ihe Mexican contention in the Oriented Navigation Co. Case —that 
where the belligerency of the insurgents has been recognized by no State, the 
parent State may close insurgent pt^rts by domestic decree—finds wide support 
in Latin America, a.nd has been advanced by F^^litis, 6 Hague Recucil (1025), 
5, 04, and by Umpire Barge of the American-Venezuclan Mixed Claims Com¬ 
mission in the Orinoeo Steanishiff Co. Case, Ralston’s Report 72, 05-06, but 
is generally rejected.’’ 'Lhe solution has much to commend it, if one considers 
the nature of the contest. The legitimate government is attempting to put down 
rebellion and establish law and order, and it is, in a sense, unthinkable that 
it may be hindered by the insistence of foreign States that their rights of trade 
—even in iKm-militarv material.s—are more important than the government's 
right of existence. F^ven if— introducing a clearly extraneous consideration— 
the legitimate government is a dictatorship of fascist or communist oppres¬ 
sion, the insistence by loreign States on the rights of trade of their nationals 
with the insurgents might appear to be in the nature of an unwarranted inter¬ 
vention. However, States have not in practice adopted this ideology. 

A second solution denies the right of the parent State to close the ports of 
insurgents either by municipal decree or by blockade—the former, because the 
parent Slate lacks de facto control over such ports, and the latter bccau.se no 
right of blockade exists in international law until insurgents have been recog¬ 
nized as belligerents. Cf. Dana's Note 15, to Wheaton, Elements of Inter¬ 
national Law (Sth ed., 1866), 35. This solution is most logical. Where an 
insurrection or civil war exists, the parent State has no right to close ports out 
of its control except by recognition of the belligerency of the insurgents and 
assumption of the belligerent right of blockade. This has the great advantage 
of clarifying the situation both as betw'cen contestants and as between them 
and foreign States by establishing a definite status with wxdl-dclined legal con¬ 
sequences. 'Fhe Editor is not in sympathy with Dickinson's position when 
he inquires: “For is it not evident that there should be some method available 
to the de jure government w-hcreby commerce with insurgent-controlled ports 
may be lawfully interrupted? And is it not evident, also, that the method should 
not be conditioned in all cases upon a recognition of the belligerency of the 
insurgents with all that such recognition implies?” Lor. cit., 76. There exists 
such a method—recognition of belligerency—and ils advantages, given actual 
warfare, probably outweigh its disadvantages. 

The third solution is that traditionally followed by the United States, Great 
Britain, and Germany and generally by arbitral tribunals and international 
practice. Its purport may be gathered from tw'o quotations frequently cited by 
courts and foreign ollices. On June 27, 1861, Lord John Russell, Secretary of 
State for F^orcign Affairs, slated in the House of Commons: 

The Government of New' Granada has announced, not a blockade, but that cer¬ 
tain ports of New Granada were to be closed. Now, the opinion of her Majesty’s 
Government, after taking legal advice upon the question, was that it was perfectly 

fEn.: Cf. the Conipaftnic Generate des A.sphaltes de France, the Orinoco Asphalt, 
the De Caro, and the Martini Cases cited below, p. 1002.] 
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competent to a Government of a country in a stale of tranquillity to say which ports 
should be open to trade and which should be closed. But in the event of insurrection 
or civil war in that country it was not competent for its Government to close ports 
which were (/c facio in the hands of the insiir*:ents; and that such a proceeding 
w'ould be an invasion ot the international law relating to blockade. Cj. Hansard's 
Parliamentary Debates, I 86 I, 3rd scries, vol. 163, p. 1645. 

He added that orders had been given to British naval commanders “not to 
recognize the closing of these ports." On April 24, 1S85, Secretary of State 
Bayard informed Mr. Becerra, Colombian Minister to the United States: 

After careful examination of the authorities and precedents bearing upon this 
important question, I am bound to conclude, as a general principle, that a decree by 
a sovereign power closing to neutral commerce ports held by its enemies, whether 
foreign or domestic, can have no international validity and no extraterritorial effect 
in the direction of imposing any obligation upon the Ciovernrnents of neutral powers 
to recognize it or to contribute towards its enforcement bv any domestic action on 
their part. Such a decree mav indeed be necessary as a municipal enactment of the 
state which proclaims it, in order to clothe the executive with authority to proceed 
to the institution of a humal and dfective blockade, but when that purpose is at¬ 
tained its power is exhausted. If the sovereign decreeing such a closure have a naval 
force sufficient to maintain a blockade, and if he duly proclaim such a blockade, 
then he may seize, and subject to the adjudication of a prize court, vessels which 
may attempt to run the blockade. If he lay an embargo, then vessels attempting to 
evade such embargo may be forcibly repelled by him if he be in possession of the 
port .so closed. But his decree closing ports which are held adversely to him is, by 
itself, entitled to no international respect. Cf. U,S, f or. Rel., ISK5, 256-257. 

Sec also, for further precedents, Moore, Digest, Vll, 803-820; Umpire Plum- 
ley’s dictum in Compa^nie Generalc des Aspludtes de France Case, British- 
Venezuclan Commi.ssion, Ralston’s Report, 331, 336-338; Umpire Duiricld’s 
dictum in Orinoco Asphalt CasCy German-Venezuelan Commission, uL, 586- 
590; and Umpire Ralston's dicta in the De Caro, id., 810, and Martini, id., 
819, Case.K. 

The legal implications of this general practice are not entirely clear. To 
recapitulate: If the parent State declares and establishes a blockade of insurgent- 
controlled ports, this constitutes, on the Civil War precedent, the establish¬ 
ment of a status of belligerency, and a right of blockade henceforth exists for 
both parties. But, in the case we arc considering, the parent State, while de¬ 
creeing a closure of insurgent-controlled ports as a domestic measure, never¬ 
theless indicates that it intends no recognition of the belligerency of the in¬ 
surgents and possibly even refrains froni calling its measures a blockade jure 
gentium. Unless such a decree is enforced by effective measures of blockade, 
foreign States will refu.se to admit its legality. Cf. Moore, Digest, VII, 803-820. 
If it is made effective, foreign States will admit its legality, but what are the legal 
implications of such acquiescence? 

Several American writers assert that a right of blockade inheres in the par¬ 
ent State as a consequence of the fact or status—it is not clear which—of in¬ 
surgency. Thus Dickin.son, loc. cit., 71, writes: “While the point is far from 
clear, it appears that exercise of the blockade right [by the parent State] is not 
contingent upon recognition of the insurgent’s belligerency and that it does not 
necessarily have the effect of recognition. ... It is probably significant that 
this somewhat paradoxical solution for the problem found its way into practice 
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before the modern conception of insurgent status had been much discussed 
or understood.” George Grafton Wilson, the leading American authority on 
insurgency, while supporting such a right of blockade in the parent State (but 
not in the insurgents) is careful not to term it “blockade.” He writes: ''At¬ 
tempts have also been made by the parent State to obtain advantages of a 
blockade without the obligations of war through a proclamation declaring, 
ports held by insurgents closed. Foreign States have, however, usually taken 
the position that such decrees are of no elTect and the ports in the hands of 
the insurgents are closed only to the extent to which an effective force may 
physically prevent entrance." Wilson, “Insurgency and International Mari¬ 
time Law,” l(H\ cit., 55. Foreign States arc certainly not “neutrals” before a 
status of belligerency exists, and the recognition by them of a unilateral right 
of the parent State to establish blockades tits in comfortably with the general 
principle of international law that, where insurrection exists, foreign States 
may legitimately aid the lawful government, but not rebels or insurgents. 

Despite oHicial pronouncements by government and dicta by arbitral tri¬ 
bunals that an (ffcctive blockade of insurgent ports by the parent State would 
be considered legal, a survey of practice reveals that the only ctfectivc block¬ 
ades respected by foreign Slates have been those established by recognized 
belligerents. See Moore, D/ee.v/, VIL S03-820, and J. FL Ralston, Lan' and 
Procedure of InterncUional 1 ribunals ( 1^)26), 406' 410. 

In an effort to enforce the Chinese Nationalist order of June 1949 closing 
Communisl-hcld waters and ports, and possibly to demonstrate the “effective¬ 
ness” of the closure, Chinese naval forces detained or fired upon a number 
of American vessels in waters claimed by the Chinese as territorial waters 
or upon the adjacent hii»h seas. See ly.S. Bull., XXL No. 536 (Oct. 
10, 1949). 557: iv/., No. 545 (Dec. 12, 1949), 908; id.. No. 546 (Dec. 19, 
1949), 945; id.. No. 547 (Dec. 26, 1949), 957; id., X.XIL No. 558 
(Mch. 13, 1950) 406. While consistently maintaining that it could not admit 
the legality of Chinese attempts to close ports and waters not actually under 
their control, the United States Government warned American shipping of the 
dangers of attempting to run the “so-called 'blockade' ” and informed a ship¬ 
ping company that “the employment of U.S. Naval forces under present cir¬ 
cumstances [to protect or convoy American shipping] is not in accord with 
U.S. Government policy.” The firing upon American vessels was, however, 
protested b) the United States as “unjustifiable and contrary to the law and 
practice of nations.” C/. the opinion of James W. Ryan to the Isbrandtsen Co., 
N.Y. Times, Nov. 25, 1949, 46, for Norwegian and British protests against 
the port-closure order, and a lengthy legal analysis. See also L. H. Woolscy, 
“Closure of Ports by the Chinese Nationalist Government,” 44 A.J.l.L. 
(1950), 350-356; John J. Nolde, “The U.S. and the Chinese 'Blockade,'” 
19 Far Fastern Survey (1950), 57—61; Robert Delson and Louis C. Bial, 
“Trading with Insurgents: The Problems of the Foreign Merchant,” 36 Am. 
Bar Assn. J. (1950), 459 If. 

The conclusion is forced upon us that insurgency is merely a fact, not a 
status establishing new legal relationships. Indeed, Professor Wilson gives away 
his case for a status of insurgency where he concludes, loc. cit., 60: “The ad¬ 
mission of insurgency does not place the foreign State under new' international 
obligations as would the recognition of belligerency, though it may make the 
execution of its domestic laws more burdensome.” The establishment of a so- 
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called status of insurgency seems to serve no useful purpose. Given a condition 
of political revolt, insurrection, or civil war, what are the alleged evils of in¬ 
stituting a status of bclligcrencv? Dickinson, loc. cit., 77, thinks it “unfair to 
require recourse to methods of maritime warfare, readily available only to 
States equipped for maritime war, in dealing with an insurrectionist move¬ 
ment.” If this is reasonable, it is still unnecessary to create a ‘'status” of in¬ 
surgency: it suHices to recognize a right to close insurgent-conlrolled ports 
by domestic decree. But even those States whose diplomatic pronouncements 
are interpreted as favoring a status of insurgency insist that blockades or 
closures, to be binding, must be etfective. And if a State attempting to put 
dowm insurrection needs a navy anyway, it is not illogical or unfair to insist 
that the use of it in closing insurgent ports constitutes a recognition of bel¬ 
ligerency, whether intended or not, whether or not labeled a “blockade.” It 
is not altogether clear that this is not the actual practice of States, and it has 
the advantage of substituting a status with detinile legal consequences for an 
inchoate, unnecessary, and untried situation. 

One further consideration remains. The failure of foreign States to treat 
as piratical any insurgent vessels they may seize does not constitute a recog¬ 
nition of a status of insurgency. Insurgents have no bellieerenl rights and may 
be seized and punished for attempts to interfere with the shipping of foreign 
States. Moore, Digest, II, 1076“-1123. A parent State may, without violating 
international law, treat insurgents as pirates, but such municipal law dclini- 
tions of piracy are not binding on other Slates. (7. Article 2 of the Pan-Ameri¬ 
can Convention on Civil Strife, abiwe, p. 998, and the discussion of piraev, 
above, p. 389. The international law definition of piracy docs not cover per¬ 
sons in a condition of political revolt. Cf. Hall, liucrnatiotial Law (8ih ed., 
1924), 312. Cf. also T/w Ambrose 25 F. 408 (1885) and the note 

thereon by Francis Wharton, “Insurgents as Belligerents,” 33 Albany LJ. 
(1886), 125-131 (partially reprinted in Moore. Diyesi, 11, 1 lOO-I 105). 

IV. CONDUCT OF IIOSTILITIKS 

The Hague Convention (IV) Rc.spccting the Laws and 
Customs of War on Land 

SiGNLD AT Thl Hagui:, Octobf.r 18, 1907 

English translation from J. B. Scott, The Ha^ue ConvcntUnis and Declara¬ 
tions of and 1907 (3rd cd., 1918), 100 

[The High Contracting Parties] . . , deem it expedient to declare that, in 
cases not included in the [annexed] Regulations adopted by them, the inhabi¬ 
tants and the belligerents remain under the protection and the rule of the 
principles of the law of nations, as they result from the usages established 
among civilized peoples, from the laws of humanity, and the dictates of the 
public conscience. 
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They declare that it is in this sense especially that Articles 1 and 2 of the 
Regulations adopted must be understood, . . . land) 

. . . have agreed upon the following: 

Article /. The contracting Powers shall issue instructions to their armed 
land forces which shall be in conformity with the Regulations respecting the 
laws and customs of war on land, annexed to the present Convention. 

Article 2. The provisions contained in the Regulations referred to in Ar¬ 
ticle 1, as well as in the present Convention, do not apply except between 
contracting Powers, and then only if all the belligerents are parties to the 
Convention. 

Article 2. A belligerent party which violates the provisions of the said Regu¬ 
lations shall, if the case demands, be liable to pay compensation. It shall be 
responsible for all acts committed by persons forming part of its armed forces. 

Article 4. The present CYnivention. duly ratified, shall as between the con¬ 
tracting Powers, be substituted for the Convention of the 29ih July, 1899, 
respecting the laws and customs of war on land. 

'I he Convenii(.)n of JS99 remains in force as between the Pow'crs which 
signed it, and which do not also ratify the present C'onvention." ’ 


Annex to the Convention 


RIXiUI ATIONS RLSPiniNG THE l.AWS AND CUSTOMS 
OF WAR ON I AND 

SIT TIO.N 1. ON BUT.!GI HINTS 

Cn.VBTl R I. The Qualifications of Bellii^erents 

Article 1. The laws, rights, and duties of war apply not only to armies, but also 
to militia and volunteer corps fulfilling the following conditions: 

J. To be commanded by a person responsible for his subordinates; 

2. To have a fixed distinctive emblem recognizable at a distance; 

3. To carry arms openly; and 

4. To conduct their operations in accordance with the laws and customs 
of war. 

In countries where militia or volunteer corps constitute the army, or form 
part of it, they are included under the denomination “army." 

Article 2. The inhabitants of a territory which has not been occupied, who, 
on the approach of the enemy, spontaneously take up arms to resist the invading 
troops without having had time to organize themselves in accordance with 

-"'[Fd.: in 1940 the following States were parties to The Hague Convention IV of 
1907: Australia, Belgium, Bolivia, Brazil, Canada, China, Cuba, Denmark, Finland, 
France, Germany, Great Britain, Guatemala, Haiti, Hungary, India, Ireland, Japan, 
Liberia, Luxembourg, Mexico, Netherlands, New Zealand, Nicaragua, Norway, Panama, 
Poland, Portugal, Rumania, Salvador, South Africa, Sweden, Switzerland, Thailand, 
U.S.S.R., United States. Austria and Ethiopia had also been parties. C/. Lauterpacht’s 
Oppenheim, II, Appendix. 

States parties to The Hague Regulations as annexed to Convention II of IS99 but which 
were not parties to Convention IV of 1907 were: Argentina, Bulgaria, C'hile, Colombia, 
Dominican Republic, Ecuador, Greece, Honduras, Italy, (Korea, 1903), Paraguay, 
Peru, Persia, Spain, Turkey, Uruguay and Venezuela. Scott, Hague Conventions, 129 ff.] 
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Article 1, shall be regarded as belligerents if they carry arms openly and if 
they respect the laws and customs of war. 

Article 3. The armed forces of the belligerent parties may consist of com* 
batants and non-combatants. In the case of capture by the enemy, both have a 
right to be treated as pris(Miers of war. 

Chaptfr II. Prisoners of War 

[Ed.: Articles 4-20 on Prisoners of War are omitted here. See Geneva Con¬ 
vention of August 12, 1940, relative to the Treatment of Prisoners of War 
below, p. 1008.] 


Chaptfr III. The Sick and Wounded 

Article 2J. The obligations of belligerents with regard to the sick and 
wounded are governed by the Geneva Convention. 

[Ed.: The reference is to the Geneva Convention of .August 22, 1864, which 
was revised in 1906, 1929 and 1949. See below, p. 1017.] 

SFCTION II. HOSni ITIFS 

Chapter I. Means oj Injuring the Enemy, Sie^u\s, and Bombardments 

Article 22, The right of belligerents to adopt means of injuring the enemy 
is not unlimited. 

Article 23. In addition to the prohibitions provided by special Conventions, 
it is especially forbidden— 

(a.) To employ poison or poisoned weapons; 

(b.) To kill or wound treacherously individuals belonging to the hostile 
nation or army; 

(c.) To kill or w'ound an enemy who, having laid down his arms, or having 
no longer means of defence, has surrendered at discretion; 

(d. ) To declare that no quarter will be given; 

(e.) To employ arms, projectiles, or material calculated to cause unneces¬ 
sary suflering; 

(f.) To make improper use of a flag of truce, of the national flag or of the 
military insignia and uniform of the enemy, as well as the distinctive badges 
of the Geneva Convention; 

(g.) I’o de.stroy or seize the enemy’s property, unless such destruction or 
seizure be imperatively demanded by the necessities of war; 

(h.) To declare abolished, suspended, or inadmissible in a court of law the 
rights and actions of the nationals of the hostile party. 

A belligerent is likewise forbidden to compel the nationals of the hostile 
party to take part in the operations of w^ar directed against their own coun¬ 
try, even if they w'cre in the belligerent’s service before the commencement of 
the war. 

Article 24. Ruses of war and the employment of measures necessary for 
obtaining information about the enemy and the country are considered per¬ 
missible. 

Article 25. The attack or bombardment, by whatever means, of towns, 
villages, dwellings, or buildings which are undefended is prohibited. 
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Article 26. The oflicer in command of an attacking force must, before 
commencing a bombardment, except in cases of assault, do all in his power 
to warn the authorities. 

Article 27. In sieges and bombardments all necessary steps must be taken 
to spare, as far as possible, buildings dedicated to religion, art, science, or 
charitable purposes, historic monuments, hospitals, and places where the sick 
and wounded are collected, provided they are nol being used at the time for 
military purposes. 

It is the duty of the besieged to indicate the presence of such buildings or 
places by distinctive and visible signs, which shall be notified to the enemy 
beforehand. 

Article 2H. The pillage of a town or place, even when taken by assault, is 
prohibited. 


Chap I t R 11. Spies 

Article 29. A person can only be considered a spy when, acting clandestinely 
or on false pretences, he obtains or endeavors to obtain information in the 
zone of operations of a belligerent, with the intention of communicating it to 
the hostile party. 

Thus, soldiers not wearing a disguise who have penetrated into the zone of 
operations of the hostile army, for the purpose of obtaining information, are 
not considered spies. Similarly, the following are not considered spies: Sol¬ 
diers and civilians, carrying out their mission openly, intrusted with the de¬ 
livery of despatches intended either for their own army or for the enemy's 
army. To this class belong likewise persons sent in balloons for the purpose 
of carrying despatches and, generally, of maintaining communications between 
the dilTerent parts of an army or a territory. 

Article JO. A spy taken in the act shall not be punished without previous 
trial. 

Article 31. A spy who, after rejoining the army to which he belongs, is sub¬ 
sequently captured by the enemy, is treated as a prisoner of war, and incurs 
no responsibility for his previous acts of espionage. 


ChapiI'R hi. Fldf^ts of Truce 

Article 32. A person is regarded as a parlementaire who has been author¬ 
ized by one of the belligerents to enter into communication with the other, and 
who advances bearing a white flag. He has a right to inviolability, as well as 
the trumpeter, bugler or drummer, the flag-bearer and interpreter who may 
accompany him. 

Article 33. The commander to whom a parlementaire is sent is not in all 
cases obliged to receive him. 

He may take all the necessary .steps to prevent the parlementaire taking 
advantage of his mission to obtain information. 

In case of abuse, he has the right to detain the parlementaire temporarily. 

Article 34. The parlementaire loses his rights of inviolability if it is proved 
in a clear and incontestable manner that he has taken advantage of his privi¬ 
leged position to provoke or commit an act of treason. 
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Chapilr IV. Capitulations 

Article 35. Capitulations agreed upon between the contracting Parties must 
take into account the rules of military h(Mior. 

Once settled, they must be scrupulously observed by both parties. 

Cp^APTFR V. Annisticcs 

Article 36. An armistice suspends military operations by mutual agreement 
between the belligerent parties. If its duration is not defined, the belligerent 
parties may resume operations at any time, provided always that the enemy 
is warned within the time agreed upon, in accxjrdance with the terms of the 
armistice. 

Article 37. An armistice may be general or local. I’he first suspends the 
military operations of the belligerent States everywhere; the second only be¬ 
tween certain fractions of the belligerent armies and within a fixed radius. 

Article 3(S An armistice must be notified oflicially and in good time to 
the competent authorities and to the troops. Hostilities are suspended imme¬ 
diately after the notification, or on the dale fixed. 

Article 39. It rests with the contracting Parties to settle, in the terms of the 
armistice, what communications may be held in the theatre of war with the 
inhabitants and between the inhabitants of one belligerent Slate and those of 
the other. 

Article 40. Any serious violation of the armistice by one of the parlies gives 
the other party the right of denouncing it, and even, in cases of urgency, of 
recommencing hostilities immediately. 

Article 41. A violation of the terms of the armistice by private persons act¬ 
ing on their own initiative only entitles the injured parly to demand the pun¬ 
ishment of the offenders or, if necessary, compensation for the losses sus¬ 
tained. 

[Ed.: Other portions of The Hague Regulations arc printed below, p. 1022.] 


Geneva Convention Relative to the Treatment of 
Prisoners of War of August 12, 1949 

U.S. Department of State, General Foreign Policy Scries 34, p. 84 

The undersigned Plenipotentiaries of the Governments represented at the 
Diplomatic Conference held at Geneva from April 21 to August 12, 1949, 

“''-[En.: 'Ihis C onvention is designed to replace the C onvention on Prisoners of War 
signed at Geneva, July 27, 1929, T.S., No. 846, and to complement C hapter 11 of The 
Hague Regulations of 1899 and 1907. Cf. Articles 134, 13.5. It was signed by the repre¬ 
sentatives of sixty-one States, including Soviet Ru-ssia and her satellites. Sec further Ivan 

S. Kerno, “Provisions of the ‘Cicneva C.'onvcntions’”, U.N. Bulletin, IX (1950), 204; 
Joyce A. C , CJutteridge, “ I he Geneva C onventions of 1949,” 1949 B.Y. 294-326; 
Jean .S. Pictet, “The New Geneva ( onventions for the Protection of War Victims,” 45 

AJ. /.L. (1951 ), 462-475; and /J..S. Bull.. XXIV, No. 621 (May 28, 1951 ), 866-879.J 
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for the purpose of revising the Convention concluded at Geneva on July 27, 
1929, relative to the Treatment of Prisoners of War, have agreed as follows: 

Article ]. The High Contracting Parties undertake to respect and to ensure 
respect for the present Convention in all circumstances. 

Article 2, In addition to the provisions which shall be implemented in peace 
time, the present C’onvention shall apply to all cases of declared war or of 
any other armed conllicl which may arise between two or more of the High 
Contracting Parties, even if the state of war is not recognized by one of them. 

The Convention shall also apply to all cases of partial or total occupation 
of the territory of a High Contracting Party, even if the said occupation meets 
with no armed resistance. 

Although one of the Powers in conflict may not be a party to the present 
Convention, the Powers who are parties thereto shall remain bound by it in 
their mutual relations. I’hey shall furthermore be bound by the Convention 
in relation to the said Power, if the latter accepts and applies the provisions 
thereof. 

Article 3. In the case of armed conflict not of an international character 
occurring in the territory of one of the High Contracting Parties, each Party 
to the conflict shall be bound to apply, as a minimum, the following provisions: 

(I ) Persons taking no active part in the hostilities, including members of 
armed forces wlio have laid down their arms and those placed lufrs de combat 
by sickness, wounds, detention, or any other cause, shall in all circumstances 
be treated humanely, w'ithout any adverse distinction founded on race, colour, 
religion or faith, sex, birth or W'ealth, or any other similar criteria. 

J'o this end the following acts are and shall remain prohibited at any time 
and in any place whatsoever with respect to the above-mentioned persons: 

(a) violence to life and person, in particular murder of all kinds, mutila¬ 
tion, cruel treatment and torture; 

(b) taking of hostages; 

(c) outrages upon personal dignity, in particular, humiliating and degrad¬ 
ing treatment; 

(d) the passing of sentences and the carrying out of e.xccutions without 
previous judgment pronounced by a regularly constituted court afl'ording all 
the judicial guarantees which are recognized as indispensable by civilized 
peoples. 

(2) The wounded and sick shall be collected and cared for. 

An impartial humanitarian body, such as the International Committee of 
the Red Cross, may offer its services to the Parties to the conflict. 

The Parties to the conflict should further endeavour to bring into force, by 
means of special agreements, all or part of the other provisions of the present 
Convention. 

The application of the preceding provisions shall not afl’ect the legal status 
of the Parties to the conflict. 

Article 4. A. Prisoners of war, in the sense of the present Convention, arc 
persons belonging to one of the following categories, who have fallen into 
the power of the enemy : 

(1) Members of the armed forces of a Party to the conflict, as well as mem¬ 
bers of militias or volunteer corps forming part of such armed forces. 

(2) Members of other militias and members of other volunteer corps, 
including those of organized resistance movements, belonging to a Party to 
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the conflict and operating in or outside their own territory, even if this ter¬ 
ritory is occupied, provided that such militias or volunteer corps, including 
such organized resistance movements, fulfil the following conditions: 

(a) that of being commanded by a person responsible for his subordinates; 

(b) that of having a fixed distinctive sign recognizable at a distance; 

(c) that of carrying arms openly; 

(d) that of conducting their operations in accordance with the laws and 
customs of war. 

(3) Members of regular armed forces who profess allegiance to a govern¬ 
ment or an authority not recognized by the Detaining Power. 

(4) Persons who accompany the armed forces without actually being mem¬ 
bers thereof, such as civilian members of military aircraft crews, war cor¬ 
respondents. supply contractors, members of labour units or of services 
responsible for the welfare of the armed forces, provided that they have re¬ 
ceived authorization from the armed forces which they accompany, who shall 
provide them for that purpose with an identity card similar to the annexed 
model. 

(5) Members of crews, including masters, pilots and apprentices, of the 
merchant marine and the crews of civil aircraft of the Parties to the conflict, 
who do not benefit by more favourable treatment under any other provisions 
of international law. 

(6) Inhabitants of a non-occupied territory, who on the approach of the 
enemy spontaneously take up arms to resist the invading forces, without hav¬ 
ing had time to form themselves into regular armed units, provided they carry 
arms openly and respect the laws and customs of war. 

B. The following shall likewise be treated as prisoners of war under the 
present Convention: 

(1) Persons belonging, or having belonged, to the armed forces of the 
occupied country, if the occupying Power considers it necessary by reason of 
such allegiance to intern them, even though it has originally liberated them 
while ho.stilities were going on outside the territory it occupies, in particular 
where such persons have made an unsuccessful attempt to rejoin the armed 
forces to which they belong and which are engaged in combat, or where 
they fail to comply w ith a summons made to them with a view to internment. 

(2) Idle persons belonging to one of the categories enumerated in the 
present Article, who have been received by neutral or non-belligerent Powers 
on their territory and whom these Powers are required to intern under inter¬ 
national law, w'ithout prejudice to any more favourable treatment which these 
Powers may choose to give and with the exception of Articles 8, 10, 15, 30, 
fifth paragraph, 58-67, 92, 126 and, where diplomatic relations exLst between 
the Parties to the conflict and the neutral or non-belligerent Power concerned, 
those Articles concerning the Protecting Power. Where such diplomatic rela¬ 
tions exist, the Parties to a conflict on whom these persons depend shall be 
allowed to perform towards them the functions of a Protecting Power as pro¬ 
vided in the present Convention, without prejudice to the functions which 
these Parties normally exercise in conformity with diplomatic and consular 
usage and treaties. 

C. This Article shall in no way affect the status of medical personnel and 
chaplains as provided for in Article 33 of the present Convention. 

Article 5, The present Convention shall apply to the persons referred to in 
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Article 4 from the time they fall into the power of the enemy and until their 
final release and repatriation. 

Should any doubt arise as to whether persons, having committed a bel¬ 
ligerent act and having fallen into the hands of the enemy, belong to any of 
the categories enumerated in Article 4, such persons shall enjoy the protec¬ 
tion of the present Convention until such time as their status has been de¬ 
termined by a competent tribunal. 

Article 7. Prisoners of war may in no circumstances renounce in part or 
in entirety the rights secured to them by the present Convention, and by the 
special agreements referred to in the foregoing Article, if such there be. 

Article 12. Prisoners of war are in the hands of the enemy Power, but not 
of the individuals or military units who have captured them. Irrespective of 
the individual responsibilities that may exist, the Detaining Power is respon¬ 
sible for the treatment given them. 

Prisoners of war may only be transferred by the Detaining Power to a 
Power which is a party to the Convention and after the Detaining Power has 
satisfied itself of the willingness and ability of such transferee Power to apply 
the Convention. When prisoners of war are transferred under such circum¬ 
stances, responsibility for the application of the Convention rests on the Power 
accepting them v\ hilc they are in its custody. 

Nevertheless, if that Power fails to carry out the provisions of the Conven¬ 
tion in any important respect, the Power by whom the prisoners of war were 
transferred shall, upon being notified by the Protecting Power, take effective 
measures to correct the situation or shall request the return of the prisoners of 
war. Such requests must be complied with. 

Article 13. Prisoners of war must at ail times be humanely treated. Any 
unlawful act or omission by the Detaining Power causing death or seriously 
endangering the health of a prisoner of war in its custody is prohibited, and 
will be regarded as a serious breach of the present Convention. In particular, 
no prisoner of war may be subjected to physical mutilation or to medical or 
scientific experiments of any kind which are not justified by the medical, dental 
or hospital treatment of the prisoner concerned and carried out in his interest. 

Likewise, prisoners of war must at all times be protected, particularly against 
acts of violence or intimidation and against insults and public curiosity. 

Measures of reprisal against prisoners of w^ar arc prohibited. 

Article 14. Prisoners of w'ar arc entitled in all circumstances to respect for 
their persons and their honour. 

Women shall be treated with all the regard due to their sex and shall in all 
cases benefit by treatment as favourable as that granted to men. 

Prisoners of war shall retain the full civil capacity which they enjoyed at the 
time of their capture. The Detaining Power may not restrict the exercise, either 
within or without its own territory, of the rights such capacity confers except 
in so far as the captivity requires. 

Article 15. The Power detaining prisoners of war shall be bound to provide 
free of charge for their maintenance and for the medical attention required by 
their state of health. 

Article 16. Taking into consideration the provisions of the present Conven¬ 
tion relating to rank and sex, and subject to any privileged treatment which 
may be accorded to them by reason of their state of health, age or professional 
qualifications, all prisoners of war shall be treated alike by the Detaining Power, 
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without any adverse distinction based on race, nationality, religious belief or 
political opinions, or any other distinction founded on similar criteria. 

Article 17. Every prisoner of war, when questioned on the subject, is bound 
to give only his surname, first names and rank, date of birth, and army, regL 
mental, personal or serial number, or failing this, equivalent information. 

If he wilfullv infringes this rule, he may render himself liable to a restriction 
of the privileges accorded to his rank or status. . . . 

No physical or mental torture, nor any other form of coercion, may be in¬ 
flicted on prisoners of war to secure from them information of any kind what¬ 
ever. Prisoners of war who refuse to answer may not be threatened, insulted, 
or exposed to unpleasant or disadvantageous treatment of any kind. . . . 

Article 18. All elTecis and articles of personal use, except arms, horses, 
military equipment and military documents, shall remain in the possession of 
prisoners of war, likewise their metal helmets and gas masks and like articles 
issued for personal protection. ElTects and articles u.sed for their clothing or 
feeding shall likewise remain in their possession, even if such cflects and ar¬ 
ticles belong to their regulation military equipment. 

At no lime should prisoners of war be without identity documents. The 
Detaining Penver shall supply such documents to prisoners of w^ar who possess 
none. 

Badges of rank and nationality, decorations and articles having above all a 
personal or sentimental value may not be taken from prisoners of war. 

Sums of money carried by prisoners of war may not be taken aw ay from them 
except by order of an oflicer, and after the amount and particulars of the owner 
have been recorded in a special register and an itemized receipt has been given, 
legibly inscribed with the name, rank and unit of the person issuing the said 
receipt. Sums in the currency of the Detaining Pow'cr, or which arc changed 
into such currency at the prisoner's request, shall be placed to the credit of 
the prisoner’s account as provided in Article 64. 

The Detaining Power may withdraw articles of value from prisoners of war 
only for reasons of security; when such articles arc withdrawn, the procedure 
laid down for sums of money impounded shall apply. 

Such objects, likcwi.se sums taken away in any currency other than that of 
the Detaining Powder and the conversion of which has not been asked for by 
the owners, shall be kept in the custody of the Detaining Power and shall be 
returned in their initial shape to prisoners of war at the end of their captivity. 

Article 19. Prisoners of war shall be evacuated, as soon as possible after 
their capture, to camps situated in an area far enough from the combat zone 
for them to be out of danger. . . . 

[Ed.: Other articles treat in detail of such matters as conditions of internment, 
food, clothing, hygiene, medical and religious care, discipline, punishment, 
labor, transfer and repatriation, and protecting powers and organizations. The 
Convention contains 143 articles and 5 annexes.] 


Edi tor's Noth: Conduct of Hu.stilities. The !m\\'s (ff War. In the course of the 
Nuremberg Judgment in the Trial of the Major War Criminals, the Inter¬ 
national Military Tribunal observed. Official Documents, J, 221: “The law 
of war is to be found not only in treaties, but in the customs and practices of 
Stales which gradually obtained universal recognition, and from the general 
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principles of justice applied by jurists and practiced by military courts. This 
law is not static, but by continual adaptation follows the needs of a changing 
world. Indeed, in many cases treaties do no more than express and define 
for more accurate reference the principles of law already existing." Cf. IJ.S. 
Army Basic 1*ic!d Manual (I• M 27-10) on the Rules of Land Warfare ( 1940), 
1 ff.: “Many of the rules of w'ar have been set forth in treaties or conventions 
to which the United States and other nations are parties. These are commonly 
called the written rules or laws of w'ar. . . . Si)me of the rules of war have 
never yet been incorporated in any treaty or convention to which the United 
Stales is signatory. 1’hese are ecMnmonly called the unwritten rules or laws of 
war, although they are well defined by recognized authorities on international 
law and well established by the custom and usage of civilized nations. . . . 
The unwritten rules are binding upon all civilized nations. . . . | fhe written 
rules] are in large part but formal and specific applications of general princi¬ 
ples of the imw ritten rules." Lor elaborate analysis, with citations, of the laws 
of war, see Lauierpaclit's Oppenheim, II; Hyde, Vol. HI: Hackworth, Di<^est, 
Vols. VI and VII; James W. Oarner. hiiernaiional Law and the World 
]]'ar, 2 vols. ( 1920 ). For a discussion of the current utility of rules of warfare, 
see Major William (i. Dowiicv, J.A.Ci.D., ‘'Revision of the Rules of Warfare,” 
1949 Lrot eedifr^.s A.S.LL., 102 ff., and comments by Prof. Charles G. Fen¬ 
wick, Col. .Archibald King and others. See also the thought-provoking sug¬ 
gestions of Philip C. Jessup on “Rights and Duties in Case of Illegal Use of 
i'orce" in his A Modern Law of Nations, 188-221, based upon the assump¬ 
tion tliat it is “a mistake to assume that acceptance of the concept of inter¬ 
national police forces and their use against an ‘outlaw,' walh its consequent 
abolition of the concept of ‘war’ in a legal sense, eliminates the necessity for 
the legal regulation of the rights and duties of those who are active partici¬ 
pants in the struggle and of those wdio for geographical or other reasons arc 
r\o{ called on to take an active part." See further, Josef L. Kiinz, “The Chaotic 
Status of the Laws of War and the Urgent Necessity for Their Revision,” 45 
A.J.LL. ( 1951 ), 37-61. 

C<nnhatants and Non-Conihaianls. In ancient times and in the Middle Ages 
little distinction was made between combatants and non-combatants. With the 
growth of nation-states and the establishment of government-controlled na¬ 
tional armies, however, the principle was gradually evolved in practice that 
the persons and pri>perty of ruin-combaiants should be spared as much as the 
exigencies of war permitted. By 1914 the distinction between combatants and 
non-combatants had become an established rule of international law’. Cf. G. But¬ 
ler and wS. Maccobv, I /ie Developtnent of International Law (1928 ), 124-152. 
I’he theoretical basis of the distinction has been aptly summarized by Edgar 
Turlington, in 22 A.J.LL. { 1928), 270: 

According to the theory accepted by the American and I'nglish courts, and by 
nearly all the American and English writers on international law-, war between na¬ 
tions is war between tlieir individual citizens. It makes of the citizens or subjects 
of one belligerent, enemies of the citizens or subjects of the other. . . . Accord¬ 
ing to the rival theory, wliich. though first put forward by Rousseau merely as a 
philosophical principle, has been accepted by a large number of Continental jurists 
as a fundamental principle of international Jaw, war is a relation between states in 
which individuals are enemies only accidentally, not as men nor even as citizens, 
but simply as soldiers. Under the Anglo-American theory, the private property of 
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fhc nationals of each bclli^icrcnt, on land or sea, is in principle subject to capture 
and confiscation by the other beIJiuerent. The application of the Continental theory, 
on the Ollier hand, involves, at least in tendency, the exclusion of all interiercnce 
with the persons and property of individuals, except in so far as they are engaged 
in the service of the slate, or enrolled in its lighting forces, or, on a broader con¬ 
struction, except in so far as they contribute to the prosecution of the war. 

In 1S63 the noteworthy Instructions jor the Government of Armies of the 
United States in the Field, General Orders, No. 100, also known as Lieber's 
Code, were issued. Of these Instructions, Ciarner writes: “’'rhev received high 
praise from international jurists, and undcHibtedly exercised an important in¬ 
fluence on the subsequent development of the laws of war. ... As is well 
known the American instructions formed the basis of the pro jet adopted by 
the Brussels Congress of 1874, the basis of Bluntschli's proposed code, and to 
a considerable extent the basis of the Hague Conventions of 1899 and 1907." 
.1. W. Garner, op. cit., I, 2~3. From Lieber's Instructions the following articles 
may be quoted: 

21. The citizen or native of a hostile country is thus an enemy, as one of the 
constituents of the hostile state or nation, and as such is subjected to the hardships 
of the war. 

22. Nevertheless, as civilization has advanced during tlie last centuries, so has 
likewise steadily advanced, especially in war on land, the distinction between the 
private individual belonging to a hostile country, and the hostile countrv itself, with 
its men in arms. The principle has been more and more acknowledged that the 
unarmed citizen is to be spared in person, property, and honor as much as the 
exigencies of war will admit, 

24. The almost universal rule in remote times was, and continues to be with bar¬ 
barous armies, that the private individual of the hostile country is destined to suffer 
every privation of liberty and protection and every disruption of family tics. Pro¬ 
tection was, and still is with uncivilized people, the exception. 

25. In modern regular wars of the Europeans and their desccndant.s in other 
portions of the globe, protection of the inoffensive citizen of the hostile country is 
the rule; privation and disiurbancc of private relations are the exceptions. [Re¬ 
printed from Moore, Dit^est, VII, 172-173.] 

The distinction between combatants and non-combatants is likew isc implied in 
Articles 1 and 2 of the Regulations annexed to Hague Convention IV of 1907 
Respecting the Laws and Customs of War on Land. 

During the First World War, however, the British Government developed 
the “nalion-in-arms'" theory as a ju.slilication for abolishing the distinction be¬ 
tween absolute and conditional contraband. In the British Note of F^T'bruary 
10, 1915, to the United States, Sir Edward Grey wtoIc: “The reason for draw¬ 
ing a distinction between foodstuffs intended for the civil population and 
tho.se for the armed forces or enemy Government disappears when the dis¬ 
tinction between the civil population and the armed forces itself disappears. 
In any country in which there exists such tremendous organization for war as 
now' obtains in Germany there is no clear division between those whom the 
Government is responsible for feeding and those whom it is not."’ U.S. F(fr. 
Rel.. 1^15, Supplement, 332. Similariy the British Prize Court in the case 
of The Kitn, | J915| P. 215, 285. quoted an editorial from the American Jour¬ 
nal of International [.aw: “Again, in a war in which the nation is in arms, 
w'herc every able-bodied man is under arir.s and is performing military duty. 
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and where the non-combatant population is organized so as to support the sol¬ 
diers in the field, it seems likely that belligerents will be inclined to consider 
destination to the enemy country as sunicient, even in the case of conditional 
contraband, especially if the government of the enemy possesses and exercises 
the right of confiscating or appropriating to naval or military uses the property 
of its citizens or subjects of service to the armies in the field.” In a number 
of other wavs the distinction between combatants and non-combatants w'as 
disregarded during the F'irst World War. For an illuminating refutation of the 
assumption that the nation-in-arms theory was peculiar to the First World War, 
sec John Bassett Moore, hucniational Law and Some Current Illusions (1924) , 
Introduction and Chapter I. 

The modern practice of total war, particularly in its tendencies to involve 
total populations in the war effort and correspondingly to expose them to 
saturation and atomic bombing, has further lessened, without entirely obliterat¬ 
ing, the distinction between combatants and non-combatants. Cf, Hans J. 
Morgenthau, I'olirics Amon^ Nations (1948), Ch. XX, “Total War,” and 
citations, id. 484; Quincy Wright. A Study of War ( 1942), I, 291-356; Lester 
Nurick, “The Distinction between Combatant and Non-Combatant in the 
Law of War,” 39 AJ.LL. (1945), 680-697. 

Aerial Warfare. International law has developed no code similar to the 
rules of land and naval warfare to regulate aerial warfare. Although attempts 
have been made to assimilate to aerial warfare the prohibition contained in 
Article 25 of The Hague Regulations on land warfare, above, against bombard¬ 
ment of undefended towns, the liberty of appreciation left to opposing bel¬ 
ligerents to determine w hat constitutes an undefended place has rendered such 
attempts nugatory. Deliberate bombing of cities such as of Nanking by the 
Japanese in 1937 and of Rotterdam by the Germans in 1940 have called 
forth condemnations but have not deterred other States from resorting to 
pattern, saturation or atomic bombing of enemy cities. It would be difiicult, in 
view of the practice of Slates and the absence of treaty regulation, to sustain 
the thesis that such aerial bombing is contrary to international law. As Schwarz- 
enberger, I (2d cd.), 317, points out, ‘‘there was never a more indiscriminate 
weapon than the Hying bombs and rockets which w'cre used by Germany against 
Great Britain,” yet there was no attempt at Nuremberg to stigmatize their use 
as a war crime. Sec further, Hyde, III, 1822-1836, “Aspects of Aerial Bom¬ 
bardment”; Lautcrpacht's Oppenheim, II, §§214 at!., and the works there 
cited. 

Prohibited Weapons or Activities. .Attempts by law to prohibit the u.sc of 
particular weapons or to restrict the employment of others have varied in 
their success. On the use of expansive or explosive bullets and poison gas, see 
Lautcrpachi's Oppenheim, 11, §§111 ff.; Hyde, III, 1816 IT.; Garner, op. cit., 
1, 262 if. On June 17, 1925, a Protocol prohibiting the Use in War of Asphyxi¬ 
ating, Poisonous or other Gases, and of Bacteriological Methods of Warfare 
was opened for signature at Geneva, by which the High Contracting Parties 
agreed in part: 

Whereas the use in war of asphyxiating, poisonous or other gases, and of all 
analogous liquids, materials or devices, has been justly condemned by the general 
opinion of the civili/cd world; and 

Whereas the prohibition of such use has been declared in Treaties to which the 
majority of Pow'crs of the w'orld arc parties; and 
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To the end that this prohibition shall be universally accepted as a part of Inter¬ 
national Law, binding alike the conscience and the practice of natii>ns; . . . 

The High Contracting Parties, so far as they are not alieady Parties to I rcaties 
prohibiting such use, accept this prohibition, agree to extend this prohibition to the 
use of bacteriological methods of warfare and agree to be bound as between them¬ 
selves according to the terms of this declaration. 

Text from Hudson, liiicnuitiomil Lcj^islafion. III. 1671. This Protocol, con¬ 
taining no provisions for its termination, was in 1939 in force between some 
forty Stales, including all the Great Powers except Japan and the United States. 
It is noteworthy that States refrained from the employment gas warfare 
during the Second World War. 

A proccs-verbal concerning Rules of Submarine Warfare, signed at London, 
November 6, 1936, incorporated Part IV i^f the London Treaty of April 22, 
1930, TS, 830, setting forth “as established rules of International Law'’ 
the following: 

(1) In their action with regard to merchant ships, submarines must conform to 
the rules of International Law to which surface vessels are subject. 

(2) In particular, except in the case of persistent relusal sto]^ on being duly 
summoned, or of active resistance to visit or search, a warship, whether surface 
vessel or submarine, may not sink or render incapable of na\ igalion a merchant 
vessel without having first placed passengers, crew and ship's papers in a place of 
safety. E'or this purpose the ship’s boats are not regarded as a place of safely unless 
the safety of the passengers and crew is assured, in the existing sea and weather 
conditions, by the proximity of land, or the presence of another vessel which is in 
a position to take them on board. 

Text from Hudson, Intermitioual Legislation, \TI, 491. By 1939 thirty-six 
States had become parties to this Protocol. 

At the Nuremberg Trial, Admiral Dunitz, commander of the German sub¬ 
marine arm and later Commander-in-Cbicf of the German Navy, was charged, 
inter alia, “with waging unrestricted submarine warfare contrary to the Naval 
Protocol of 1936, to which Germany acceded . . In view of evidence that 
the British Admiralty had armed British merchant vessels and ordered them 
to ram U-boats, the Tribunal was “not prepared to hold Donitz guilty for his 
conduct of submarine warfare against British armed merchant ships.” How¬ 
ever, the order of Donitz to sink neutral ships without warning when found 
within proclaimed operational zones was held by the Tribunal to be “a viola¬ 
tion of the Protocol.” With reference to the rescue provisions of the 1936 
Protocol, the Tribunal observed; 

The evidence further shows that the rescue provisions were not carried out and 
that the Defendant ordered that they should not be carried out. The argument of the 
Defense is that the security of the submarine is, as the tirst rule of the sea, para¬ 
mount to rescue, and that the development of aircraft made rescue impossible. 
This may be so, but the Protocol is explicit. If the commander cannot rescue, then 
under its terms he cannot sink a merchant vessel and should allow' it to pass harm¬ 
less before his periscope. These orders, then, prove Donitz is guilty of a violation of 
the Protocol. 

In view of all of the facts proved and in particular of an order of the British Ad¬ 
miralty announced on 8 May 1940, according to which all vessels should be sunk 
at night in the Skagerrak, and the answers to interrogatories by Admiral Nimitz 
stating that unrestricted submarine warfare was carried on in the Pacific Ocean by 
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the United States from the first day that Nation entered the war, the sentence of 
Ddnitz is not assessed on the ground of his breaches of the international law of 
submarine warfare. 

International Military I’ribunal, Official Docunicnfs, I, 311-313. 

International control of the production and utilization of atomic energy 
has been regarded by the United Nations as involving more than the mere 
prohibition of the manufacture and use of atomic weapons. Sec OITicial Records 
and Supplements of the U.N. Atomic Emergy C'ommission. 

Prisoners of War. International concern with the humane treatment of 
prisoners of war, foresliadowed in Lieber's Code of 1863, was manifested in 
Articles 4-20 of The Hague Regulations of 1899 and 1907 and firmly estab¬ 
lished in the Geneva Convention of .Inly 27, 1929, concerning 'Freatment of 
F’risoners of War, 7 ..S'.. 846, 118 L.N.T.S., 343. to which, in June 1949, forty- 
eight States were parties. Cf. IJ.S.TJ)., with notes and bibliography. See also 
materials and citations in Hudson, International Legislation, V, 20 IT.; Moore, 
Di^^esf, VII, 215 IT.; Hackworth, VI, 273 IT.; Hyde, III, 1844 TT.; Lauterpacht’s 
Oppenheim, 11, s!S 125 IT.; Garner, op, cit., II, 1 IT.; Herbert C. Fooks, Prison¬ 
ers of War (1924); lirnst H. Feilchenfeld, I*risoners of War (1948). The 
Geneva Cimvenlion of 1949, above, is designed to replace the 1929 Conven¬ 
tion 

Sick and Wonnded. 'Fhe humanitarian activities of Henri Dunant, who 
witnessed the unnecessary loss of life by the uncared wounded at the battle 
of Soll'erino in 1859. led indirectly to the conclusion of the Cieneva or “Red 
Cross" Convention of August 22, 1864 for the Amelioration of the Condition 
of the Wounded in Fime of War. Cf. Nussbaum, Concise History of the Law 
of Nations (1947), 218 IT. For the text of the Convention of 1864, see 55 
B. I'.S.P., 43; Malloy, Treaties, II. 1903. I'or the revision of July 6, 1906, 
sec 99 B.S:F.S.P., 968; Malloy, 11, 2183. Fifty-four wSlates were, in June, 
1949, parlies to the further revision of July 27, 1929, 7 .5., 847, 118 L.N.T.S,, 
303. C’/. II.S. J .1). and citations there given. The Geneva Convention for the 
Amelioration of the Condition of the Wounded and Sick in Armed Forces in 
the Field, opened for signature August 12, 1949, is designed to replace the 
Convention of 1929 and has been signed by representatives of sixty-one States. 
Text in Department of Stale General Foreign Policy Series 34 (1950), 25 IT. 
See materials and citations in Hudson, International Lci^islation, V, 1 IT.; Hack- 
w'orlh, VI, 310 IT.; Flyde, III, 1867 IT.; Laulerpacht's Oppenheim, II, 118 fF. 
See also Cieneva Convention for the Amelioration of the Condition of Wounded, 
Sick and Shipwrecked Members of Armed Forces at Sea of August 12, 1949, 
designed to revise Flague Convention X of October 18, 1907. Department 
of State General Foreign Policy Series 34, pp. 55 IT. C'f. Lautcrpacht's Op¬ 
penheim, II, §§ 204 IT. and works there cited; Hackw'orlh, VI, 458 ff.; Hyde, 
III, 2067 IT. 

On the rules governing properly captured on the battlefield, see William G. 
Downey, “Captured Hncmy Property: Booty of War and Seized Enemy Prop¬ 
erty,” 44 A.J.LL. (1950), 488 IT., and the works there cited. 

V. WAR CRIMES 

Editor's Note: War Crimes. I’hc literature on war crimes and cognate topics 
is overwhelming. Consult bibliographies in History of the United Nations War 
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Crimes Commission and the Development of the Laws of War, Compiled 
by ihc United Nations War Crimes Commission (London, H. M. Stationery 
Onfice, 1948) 557-573; Sohn, Cases on World Law (1950), 967-974. In 
addition to the foriy-tvvo volumes of ollicial documents on the Nuremberg* Trial 
of the Major War Criminals before the International Military Tribunal pub¬ 
lished by that Tribunal (1947-49), the United Nations War Crimes Commis¬ 
sion has selected and edited eighty-nine additional cases, published in fifteen 
volumes as Law Reports of Trials of War Criminals (L.ondon, H. M. Station¬ 
ery Otlice, 1947-49). Vol. XV of that .scries consists of a Diyest of l.aws and 
Cases. More complete texts, including transcripts, of some of these horrible 
cases have been published in a series entitled War Critnes Trials under the 
editorship of Sir David Maxwell Fyfe (London; Wni. Hodge and Co., 7 vols. 
to 1950). See also Report of Robert //. Jackson, U.S. Representative to the 
International Conference on Military Trials, Lotulon, 1945, Department of 
vState, LO.C.S. IL European 1 (1949), 441 pp.: U.N. vSecreiariat. The Charier 
and Juditment of the kitrnbery Tribunal: History and Analysis, U.N. Doc. 
A/CN.4/5, 3 March 1949, 99 pp. The judgment of the International Military 
Tribunal for the Far East in the trial of the major Japanese war criminals was 
delivered in November, I94S. The judgntent, covering 1446 pages, and the 
record, comprising tens of thousands of pages, have not been published. Sec 
Solis Horwitz, T he Tokyo T rial.’’ Intcrnatumal Conciliation, No. 465 (Nov. 
1950). 

War crime.s—i. c.. violations of the laws and customs of war, have tradi¬ 
tionally been regarded as acts entailing individual criminal liability which, by 
international law, a belligerent State may enforce through its national military 
tribunals. Sec George Manner. “T he Legal Nature and Punishment of Crim¬ 
inal Acts of Violence Contrary to the Laws of War,'’ 37 A .J.I.L. ( 1943), 407- 
435; H. Lauterpacht, “The Law of Nations and the Punishment of War 
Crimes,” 1944 IL Y.J.L., 58-95; A, Wigfall Green, “The Military Commission,” 
42 A.J.I.L. (1948), 832-848; and above under The Individual as a Subject 
of International Law, pp. 96-97. FY)r an incomplete enumeration listing thirty- 
two types of war crimes, see Commission on the Responsibility of the Authors 
of the War and on Enforcement of Penalties—Report Presented to the Pre¬ 
liminary Peace Conference, (Paris) March 29, 1919, 14 A.J.I.L. (1920), 
95, 114, reprinted from Carnegie Endowment, Division of International Law 
Pamphlet No. 32, Violation of the Laws and Customs of War (1919). 

By Article 6 of the Charter annexed to the l.ondon Agreement of August 8, 
1945, war crimes were defined as “violations of the laws or customs of war. 
Such violations shall include, but not be limited to, murder, ill-treatment or de¬ 
portation to slave labor or for any other purpose of civilian population of or in 
occupied territory, murder or ill-treatment of prisoners of war or persons on the 
seas, killing of hostages, plunder of public or private property, wanton destruc¬ 
tion of cities, towns or villages, or devastation not justilied by military neces¬ 
sity.” International Military Tribunal, Nuremberg, Official Documents, I, 173. 
In the course of its Judgment, the Tribunal observed {id., 226): 

The evidence relating to War Crimes has been overwhelming, in its volume and 
its detail. It is impossible lor this Judgment adet-juatcly to review it, or to record the 
mass of documentary and oral evidence that has been presented. The truth re¬ 
mains that War Crimes were committed on a vast scale, never before seen in the 
history ol W'ar. They were perpetrated in all the countries occupied by Germany, 
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and on the High Seas, and were attended by every conceivable circumstance of 
cruelty and horror. There can be no doubt that the majority ot them arose from the 
Nazi conception of “total war/' with which the aggressive wars were waged. For 
in this conception of “total war/' the moral ideas underlying the conventions which 
seek to make war more humane arc no longer regarded as having force or validity. 
F.vervthing is maile subordinate to the overmastering dictates of war. Rules, regula¬ 
tions, assurances, and treaties all alike are of no moment; and so, freed from the 
restraining inlluencc of international law, the aggressive war is conducted by the 
Nazi leaders in the most barbaric way. Accordingly, War ( rimes were committed 
when and wherever the riihrer and his close a.ssociates thought them to be ad¬ 
vantageous. 1 hev were for tlie n)ost part the result of cold and criminal calculation. 

On some (’•ccasions, War ( rimes were deliberately planned long in advance. In 
the case of the Soviet Union, the plunder of the Icrrilorics to be occupied, and the 
ill-lreatmcnl of the civilian population, were settled in minute detail before the 
attack was begun. As carh’ as the autumn of 1940, the invasion of the territories of 
the Soviet Union was being considereil. From that dale onwards, the methods to be 
employed in dcstroving all possible opposition were ccmtinuously under discussion. 

Siniilarlv, when planning to exploit the inhabitants of the occupied countries for 
slave lalx>r on the very greatest scale, the (jcrman (iovernment conceived it as an 
integral part of the war eeomMnv. and planned and organized this particular War 
Urime down to the last elaborate detail. 

Other War ( rimes, such as the murder of prisoners of war who had escaped and 
been recaptured, or the murder of Commandos or captured airmen, or the destruc¬ 
tion of the Soviet (.\>nimissars, w'crc the result of direct orders circulated through 
the highest ollicial channels. 

riic Fribunal proposes, therefore, ti^ deal cjuite generally with the question of War 
('rimes, and to refer to them later when examining the responsibility of the individ¬ 
ual defendants in relation to them. Prisoners ot war wore ill-treated and tortured and 
murdered, not only in defiance of the well-established rules of international law, 
but in complete disregard of the elementary dictates of humanity. Civilian popula¬ 
tions in occupied territories sullcred the same fate. Whole populati(Mis were de¬ 
ported to Germany for the purposes of slave labor upon defense v\orks, armament 
production, and similar iiisks connected with the war effort. Hostages were taken 
in very large numbers from the civilian populations in all the occupied countries, 
and were shot as suited the (icrman purposes. Public and private property was sys- 
lematicallv plundered and pillagetl in order to enlarge the resources of Germany at 
the expense of the rest of Europe. Cities and towns and villages were wantonly- 
destroyed without military justification or necessity. 

Cf. also Count Three (War Crimes) of the indictment, /V/., 42 If. Of the major 
war criminals convicted at Nuremberg, all except three were found guilty of 
traditional war crimes. /J., 366, 

The novelly of the Nuremberg War Crimes Trial lay not in its proceedings 
and findings w'ith reference to traditional war crimes, but in certain other 
features. By Article 6 of the London Charier, the crime of aggressive war and 
crimes against humanity were added to traditional war crimes as "crimes com¬ 
ing within the jurisdiction of the Tribunal for which there shall be individual 
responsibility” as follows (id., 173): 

(a) Crimes Against Peace: namely, planning, preparation, initiation or w'aging 
of a war of aggression, or a war in violation of international treaties, agreements or 
assurances, or participation in a common plan or conspiracy for the accomplish¬ 
ment of any of the foregoing: 

(b) War Crimes. . . . 

(c) Crimes Against Humanity: namely, murder, extermination, enslavement, 
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deportation, and other inhumane acts committed against any civilian population, 
before or during the war, or persecutions on political, racial, or religious grounds in 
execution of or in connection with an\ crime w ithin the jurisdiction ol the I ribunal, 
whether or not in violation of the domestic law of the country where perpetrated. 

Leaders, organizers, instigators, and accomplices, participating in the tormiila- 
tion or execution of a common plan or conspiracy to commit any ot the toregoing 
crimes are responsible for all acts performed by any persons in execution of such 
plan. 

Although the Tribunal held that the London Charter had, for purposes of 
the Tribuiiars jurisdielit^n, sutlicicntiv established the criminal character of the 
acts charged (iJ., 174, 218), which therefore made it '‘not strictly necessary to 
consider whether and to what extent aggressive war was a crime before the 
execution of the London Agreement," the I ribunal sought, ohitc'r dictum, to 
establish that waging aggressive war was not merely illegal but criminal even 
before the London Charter {id., 219 IT.), ( i. Hans Kelsen, “Will the Judgment 
in the Nuremberg Trial Constitute a Precedent in International Law?". 1 /.L.(7. 
(1947), 153-17"i; Sehwar/enberger, 1 (2d cd.) 308-327: and analysis of the 
Nuremberg Charter and Judgment in U.N. Doe. A/C'N.4 5, cited. Sec also 
Egon Schvvelh, “Crimes .Against Humanity," 1946 B.Y.l.L., 178 226. 

By Articles 7 and 8 of the London Charter, possible defences of "act of State" 
and "superior orders" were not to be considered by the Tribunal as freeing de¬ 
fendants from responsibility. On these points the Tribunal observed Hoc. cit., 
223-224): 

. . . the very essence of the Charter is that individuals have international duties 
which transcend the national obligations of obeiliencc imposed by the individual 
State. He who violates the laws of war cannot obtain immunity while acting in 
pursuance of the authority of the State if the Slate in aiitliori/ing action moves out¬ 
side its competence under international law. . . . I he Cliai ler specilically provides 
in Article S: 

“The fact that the Defendant acted pursuant to order of his Ciovernment or of 
a superior shall not free him irom responsibility, but may be considered in mitiga¬ 
tion of punishment [if the Tribunal determines that justice so requires."] 

The provisions of this article are in conlormily with the law of all nations. That a 
soldier was ordered to kill or torture in violation of the international law of w'ar has 
never been rccogni/cd as a defense to such acts of brutality, though, as the Char¬ 
ter here provides, the order mav be urged in niitigatii>n of the punishment. Ihc 
true test, which is found in varying degrees in the criminal law' ot most nations, is 
not the existence of the order, but whether moral choice was in fact possible. 

See also Law Reports of Trials of War Criminals, cited, XV, 155-188, for an 
analysis of defence pleas such as "superior orders” in various war crimes trials. 
For German war crimes trials after First World War, including the Case of 
Dithmar and Boldt (Llandovery Castle Case)., see 16 A.J.LL. (1922), 674 If., 
708 ff. 

The controversy over whether the Nuremberg Trial was an ex post facto 
application of alleged principles of international law of doubtful validity and 
under which individual responsibility was not clearly established at the time 
the acts charged were committed is less important than the possibility of 
establishing accepted principles of international law for future guidance. Pur¬ 
suant to General Assembly Resolution 177 (11), adopted November 21, 1947, 
by a vote of 42 to 1, with 8 abstentions, the General Assembly directed the 
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United Nations International Law Commission to “fa) Formulate the prin¬ 
ciples of international law recognized in the Charter of the Niimberg Tribunal 
and in the judgment of the Tribunal, and (b ) Prepare a draft code of ofTences 
against the peace and security of mankind . . U.N. Doc. A'519, p. 112. 
The International Law Commission discussed and formulated these principles 
at its second session in 1950. See 44th to 49ih and 54th Meetings, second ses¬ 
sion, .A/CN.4 'SR. The Principles formulated, without the accompanying com¬ 
ments of the Commission, are reproduced below. 

See also Vespasien V. Pella, Mcmorunduni concerning a Draft Code of 
Offences Against the Peace and Security of Mankind, U.N. Doc. A/CN.4/39, 
24 November 1950, 220 pp.; the Reports of .1. Spiropoulos, A/CN.4/25, 
26 April 1950, and A/CN.4/44, 12 April 195 I; the Report of the International 
Law Commission (3rd Session, 1951 ), A/IiS58; and Crimes Against the Law 
of Matiiffis, above, p. 579. 


Priiiciple.s ol International Law Recognized in the 
Charter and Judgment of the Nuremberg 
Tribunal 

Rri'oiu or thI: iNiruNATtoNAL Law Com.mission, 
2nd SrssiON, 1950 

U.N., G.A.O.R., 5th Session, Supp. No. 12 (.4/1316), p. 11 

444444444444 


Principle L Any person who commits an act which constitutes a crime under 
international law is resptmsible therefor and liable to punishment. 

Principle IL 4 he fact that internal law does not impose a penalty for 
an act whicli constitutes a crime under international law does not relieve the 
person who committed the act from responsibility under international law'. 

Principfe HI. The fact that a person who committed an act which constitutes 
a crime under international law acted as Head of State or responsible Govern¬ 
ment oflicial does not relieve him from responsibility under international law'. 

Principle IV. The fact that a person acted pursuant to order of his Govern¬ 
ment or of a superior diK's not relieve him from responsibility under interna¬ 
tional law', provided a moral choice was in fact possible to him. 

Principle V. Any person charged with a crime under international law has 
the right to a fair trial on the facts and law. 

Principle VI. 4 he crimes hereinafter set out arc punishable as crimes under 
international law: 

a. Crimes against peace: 

(i) Planning, preparation, initiation or waging of a war of aggression or a 
war in violation of international treaties, agreements or assurances; 

(ii) Participation in a common plan or conspiracy for the accomplishment 
of any of the acts mentioned under (i). 

b. War crimes: 
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Violations of the laws or customs of war which include, but arc not limited 
to, murder, ili-treatment or deportation to slave-labour or for any other pur¬ 
pose of civilian population of or in occupied territory, murder or ill-treatment 
of prisoners of war or persons on the seas, killing of hostages, plunder of public 
or private property, wanton destruction of cities, towns, or villages, or devas¬ 
tation not justified by military necessity. 

c. Crimes against humanity: 

Murder, extermination, enslavement, deportation and other inhuman acts 
done against any ci\ilian population, or persecutions on political, racial or 
religious grounds, when such acts are done or such persecutions are carried on 
in execution of or in connexion with any crime against peace or any war crime. 

Principle I II. C’ompiicity in the commission of a crime against peace, a war 
crime, or a crime against humanity as set forth in Principle VI is a crime under 
international law. 


VI. MILITARY OCCUPATION 

The Hague Regulations Respecting the Laws and 
Customs of War on Land, 

Anni-xfd to Thi: Hague Convention (IV) of 1907 

Scott, The Hague Conventions. 122 


SECTION III. MILITARY AUTHORITY OVER THE TERRITORY OF THE 

HOSTILE STATE 

Article 42. Territory is considered occupied when it is actually placed under 
the authority of the hostile army. 

The occupation extends only to the territory where such authority has been 
establi.shed and can be exercised. 

Article 43. The authority of the legitimate power having in fact passed into 
the hands of the occupant, the latter shall take all the measures in his power to 
restore, and ensure, as far as possible, public order and safety, while respect¬ 
ing, unless absolutely prevented, the laws in force in the country. 

Article 44. A belligerent is forbidden to force the inhabitants of territory 
occupied by it to furnish information about the army of the other belligerent, 
or about its means of defense. 

Article 45. It is forbidden to compel the inhabitants of occupied territory to 
swear allegiance to the hostile Power. 

Article 46. Family honor and rights, the lives of persons, and private prop¬ 
erty, as well as religious convictions and practice, must be respected. 

Private property can not be confiscated. 

Article 47. Pillage is formally forbidden. 

[Ed.: See above, p. 1005, for other portions of these Regulations.] 
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Article 48, If, in the territory occupied, the occupant collects the taxes, 
dues, and tolls imposed for the benefit of the State, he shall do so, as far as is 
possible, in accordance with the rules of assessment and incidence in force, 
and shall in consequence be bound to defray the expenses of the administra¬ 
tion of the occupied territory to the same extent as the legitimate Government 
was so bound. 

Article 49. If, in addition to the taxes mentioned in the above article, the 
occupant levies other money contributions in the occupied territory, this 
shall only be for the needs of the army or of the administration of the territory 
in question. 

Article 50. No general penalty, pecuniary or otherwise, shall be inflicted 
upon the population on account of the acts of individuals for which they can 
not be regarded as jointly and severally responsible. 

Article 51. No contribution shall be collected except under a written order, 
and on the responsibility of a commander-in-chief. 

The collection of the said contribution shall only be efiected as far as pos¬ 
sible in accordance with the rules of assessment and incidence of the taxes in 
force. 

For every contribution a receipt shall be given to the contributors. 

Article 52. Requisitions in kind and services shall not be demanded from 
municipalities or inhabitants except for the needs of the army of occupation. 
They shall be in proportion to the resources of the country, and of such a na¬ 
ture as not to involve the inhabitants in the obligation of taking part in military 
operations against their own country. 

Such requisitions and services shall only be demanded on the authority of 
the commander in the locality occupied. 

Contributions in kind shall as far as possible be paid for in cash; if not, 
a receipt shall be given and the payment of the amount due shall be made as 
soon as possible. 

Article 55. An army of occupation can only take possession of cash, funds, 
and realizable securities which are strictly the property of the State, depots of 
arms, means of transport, stores and supplies, and, generally, all movable 
property belonging to the State which may be used for military operations. 

All appliances, whether on land, at sea. or in the air, adapted for the trans¬ 
mission of new's, or for the transport of persons or things, exclusive of cases 
governed by naval law, depots of arms, and, generally, all kinds of munitions 
of war, may be seized, even if they belong to private individuals, but must be 
restored and compensation fixed when peace is made. 

Article 54. Submarine cables connecting an occupied territory with a neu¬ 
tral territory shall not be seized or destroyed except in the case of absolute 
necessity. They must likewise be restored and compensation fixed when peace 
is made. 

Article 55. The occupying State shall be regarded only as administrator 
and usufructuary of public buildings, real estate, forests, and agricultural 
estates belonging to the hostile State, and situated in the occupied country. It 
must safeguard the capital of these properties, and administer them in ac¬ 
cordance with the rules of usufruct. 

Article 56, The property of municipalities, that of institutions dedicated to 
religion, charity and education, the arts and sciences, even when State prop¬ 
erty, shall be treated as private property. 
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All seizure of, destruction or wilful damage done to institutions of this char¬ 
acter, historic monuments, works of art and science, is forbidden, and should 
be made the subject of legal proceedings. 

United States, Rules of Land Warfare 

War Department, Haxic Field Manual, FM 27-10 (1940), 7.3 

Par. 273. . . . Being an incident of war, military occupation confers upon the 
invading force the right to exercise control for the period of occupation. It 
does not transfer the sovereignty to the occupant, but simply the authority or 
power to exercise some of the rights of sovereignty. . . . 

Par 275. . . . On the other hand subjugation or concjucst implies a transfer 
of sovereignty. Ordinarily, however, such transfer is ellectcd by a treaty of 
peace. . , . 


Editor's Noit: Military Occupation. “The regulations anne.xed to Hague 
Convention IV provide only for ‘belligerent' occupation, i. c., the occupation 
of part or all of the territory of a country which continues to wage war against 
the occupying Power. . . . There are, however, three additional types of 
military occupation which are perhaps just as important as belligerent occu¬ 
pation for which the Hague Regulations do not provide and for which no 
specific rules exist. , , . 

“First, ‘Hostile occupation^ which I define as the military government or 
occupation of the territory of a country which has completely and uncondi¬ 
tionally surrendered, and which maintains no fighting force in the field, c. 
Germany and Japan. 

“Second, ‘Pacific occupationf which I define as the military occupation of 
a neutral or friendly country in time of war in order to protect such country 
from, or to use such country as a base of operations against, a future or a 
common enemy, c. f*., Iceland and England. . . . 

“The third type of occupation occurs only in time of peace. It is defined 
as 'Peaceful occupation/ which is the military occupation of bases in friendly 
foreign countries in time of peace, e. the U.S. bases in the British colonies 
and in the Philippines. 

“None of these three types of occupation has been recognized or defined by 
general international law, although they have existed in international practice 
for many years.” William G, Downey, Jr., “Revision of the Rules of War¬ 
fare,” 1949 Proceedings, A.S./.L., 103. 

On the international law of belligerent occupation, consult Ernst H. Feil- 
chenfcld. The International Economic Law of Bellif^erent Occupation (1942), 
with bibliography; Moore, Digest, VII, 257-315; Hackworth, VI, 385-414; 
Hyde, III, 1876-1913, with extensive bibliography; Lautcrpacht’s Oppenheim, 
§§ 166 if., with bibliography; Schwarzenberger, I (2nd ed.), 286-298; Garner, 
International Law and the World War (1920), II, 58 IT. 
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See ulso Sir Arnold D. McNair, T.e^al Eflccts of War (3rd ed., 194S), 
319—383; Martin Donikc, Tradini* with the Enctny in World War // (1943), 
181 IT. and The C<niirol of Alien Property ( 1947) 127 IT.; Raphael I.cmkin, 
A.xis Rule in Occupied Europe (1944); Occupation of Germany: Policy and 
Proi^ress\ J945-46, U.S. Department of State European Series 23 (1947); 
Germany, 1947-1949: The Story in Documents, id., F'uropcan and British 
Commonwealth Series 9 ( 1950); Occupation of Japan: Ptdicy and f^o^ress, 
id.. Far Eastern Scries 17 (n.d.); R. Y. Jennings. “Cjovcrnment in Commis¬ 
sion.'* 1946 H.Y.Ll.., 1 12-141 (on the juridical basis of the Allied occupa¬ 
tion of Germany); Alwyn V. Freeman, “War C'rimcs by Fniemy Nationals 
Administering Justice in (Occupied Territory,” 41 A.J.I.L. (1947 ), 579-610. 


VIl. LEGAL IIFFEC^TS OF WAR 

EimtotFs Notf: Le^al Effects of War. While it would be incorrect to con¬ 
clude that the occurrence of war confers upon a belligerent State an unlimited 
discretion over the lives and property of enemy aliens, international law sanc¬ 
tions the adiiption by belligerent States of certain measures in relation to pri¬ 
vate rights which might be a violation of international law- in time of peace. 
Although national courts have declared that “the law of nations . . . pro¬ 
hibits all intercourse between citizens of the two belligerents which is in¬ 
consistent w ith the state of w^ar between their countries” (r/. Kershaw v. Kelsey, 
100 Mass. 561, 572 (1868) ), such interdictions are not stipulated by any 
rules of international but arc established by the municipal legislation of the 
belligerents. The so-called legal “effects” or “consequences” of war wdth 
reference to private rights must thus be sought in national practice. For an 
anal\sis of decisions of international tribunals confirming this conclusion, see 
Schvsarzcnbergcr, I (2d ed.) 268 ff. 

I’or national practice on enemy aliens, their internment, their procedural 
standing in the courts and the liability of enemy private property to seizure, 
and for the effect of war on contracts and commercial relations and various 
tests employed to determine the enemy character of persons, corporations and 
property, consult Annual Di^e.sts, passim: A. D. McNair, I.eyal Effects of 
War (3rd cd., 1948); Martin Domke, Traditii^ with the Enemy in World 
War II (1943) and supplement under title The Control of Alien Property 
(1947); Garner, International Law and the World War (1920). 1, 56-146, 
208-261; Lauterpacht's Oppenheim, IL §§ 97 (T.; Moore, Diitc.st, V4L 237 ff.; 
Hackworth, VI, 314 ff.; Hyde, 111, 1699 ff.; Robert M. W^ Kempner. “The 
F^nemy Alien Problem in the Present War,” 34 A.J.I.L. (1940), 443-458; 
Robert R. W'ilson, “Treatment of Civilian Alien Enemies,” 37 A.J.I.L. (1943), 
3()--45 and 38 id. (1944) 397-406; Mitchell B. Carroll, “Legislation on 
Treatment of Enemy Property,” 37 id. 611-630. 

Sec also Pieter N. Driest, Contracts and Peace Treaties: The General Clause 
on ('ontracts in the Peace Treaties of Paris J947 and in the Peace Treaty of 
Versailles 1919, etc. (1948). 
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VIIL NEUTRALITY 

The Alabama Claims 

UnITFD STATFS-CiRtAT BRITAIN, CLAIMS ARBITRATION, 1872 

U.S. For. Rcl., 1872. PL IL Papers Rclathiu To the Treaty nj Washington 
of 1871, IV, 49 (4:nd Cong. 3rcl Scss., F\. Doc. 1 ) 

[Ed.; During the Civil War a number of vessels were constructed in England 
for the Confederate navy. Although not armed when they left British ports, 
they were fitted out to mount big guns, and it was a common knowledge that 
they had been contracted for by Confederate agents in England, and that they 
were to be furnished w'ith arms and naval equipment after leaving Fingland, 
in order to prey upon American commerce. Despite the persistent and capable 
etforts of the American Ambassador, Mr. Charles Francis Adams, to convince 
the British authorities that the sailing of thc.se vessels from England would 
constitute a violation of the neutral obligations of Great Britain, the vessels 
were permitted to leave. The sailing of the Alabama, the most notorious of 
these commerce-destroyers, was not without dramatic interest. For months 
before it sailed, Mr. Adams had furnished the British authorities w'ith informa¬ 
tion as to its character and ownership. After disregarding American pro- 
te.sts until the vessel (then known as No. 290) was about to sail, the British 
Foreign Ollicc eventually referred the papers to the senior law' officer of the 
Crown, It so happened that the senior law officer had just then been seized 
with a fatal mental disorder which the devotion of his wife had kept from 
the knowledge of the authorities. After a further delay, the Foreign Office, 
though ignorant of the facts, became alarmed and, recovering the papers, de¬ 
cided that No. 290 should be seized. In the meantime, the Confederate agents, 
suspecting trouble, organized a picnic, invited many ladies, and, with a small 
crew and no naval equipment, cruised happily down the Mersey River, dis¬ 
embarked the guests, and put to sea unmolested. The next night the rest of 
the crew joined the vessel, which showed up in the Azores two weeks later. 
In the Azores, No. 290 was joined, after a week, by the Agrippina, out of 
London with cannon, munitions, coal, and other naval equipment. Then ar¬ 
rived Captain Raphael Semmes, of the Confederate Navy, who, as com¬ 
mander of the Sumter, had already destroyed eighteen American vessels before 
the Sumter was shipwrecked in the North Sea. After a friendly visit from the 
British Consul, No. 290, now completely armed, left the Azores under the 
benevolent eye of the Portuguese authorities and, changing her name to the 
Alabama, embarked upon her destructive career, capturing or destroying more 
than sixty American vessels in the Atlantic and Indian Oceans before being 
destroyed by the Federal crui.ser Kearsarge off Cherbourg, June 11, 1864. 
After the Civil War the United States redoubled its efforts to .secure com¬ 
pensation from England for the damage done by these Confederate cruisers. 
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The British Government denied its responsibility under international law and 
refused to arbitrate the question until, by the Treaty of Washington of May 8, 
1871, the two governments agreed to submit the claims to a tribunal of five 
arbitrators. The United States named Charles Francis Adams as its judge; 
Great Britain named Sir Alexander Cockburn, Lord Chief Justice of England. 
The three neutral judges were Count Sclopis (Italy), Jacques Siampfli (Switz¬ 
erland), and Marcos Antonio d'Araujo, Viscount d’ltajuba (Brazil). By agree¬ 
ing to Article VI of the Treaty the British Government really abandoned its 
chief legal contentions before the court of arbitration met. Article VI reads 
as follows [Papers Relating to the Treaty oj Washiu<^ton, I, 14]; 

In deciding the matters submitted to the Arbitrators, they shall be governed by 
the following three rules, which are agreed upon by the High Contracting Parties as 
rules to be taken as applicable to the case, and by such principles of international 
law not inconsistent therewith as the Arbitrators shall determine to have been ap¬ 
plicable to the case. 


RULhS 

A neutral government is bound— 

First, to use due diligence to prevent the fitting out, arming or equipping, within 
its jurisdiction, of any vessel which it has reasonable ground to believe is intended 
to cruise or to carry on war against a Power w'ith which it is at peace; and also to use 
like diligence to prevent the departure from its jurisdiction of anv vessel intended to 
cruise or carry on w ar as above, such vessel having been specially adapted, in whole 
or in part, within such jurisdiction, to w'arlikc use. 

Secondly, not to permit or sutfer cither belligerent to make use of its ports or 
waters as the base of naval operations against the other, or for the purpose of the 
renewal or augmentation of military supplies or arms, or the recruitment of men. 

Ihirdly, to exercise due diligence in its owm ports and waters, and, as to all 
persons within its jurisdiction, to prevent any violation of the foregoing obligations 
and duties. 

Her Britannic Majesty has commanded her High Commissioners and Plenipo¬ 
tentiaries to declare that Her Majesty's Government cannot assent to the foregoing 
rules as a statement of principles of international law which were in force at the 
time W'hcn the claims mentioned in Article 1 arose, but that Her Majesty's Govern¬ 
ment in order to evince its desire of strengthening the friendly relations between the 
two countries and of making satisfactory provision for the future, agrees that in 
deciding the questions between the two countries arising out of those claims, the 
Arbitrators should assume that Her Majesty's Government had undertaken to act 
upon the principles .set forth in these rules. 

And the High Contracting Parlies agree to observe these rules as betw'cen them¬ 
selves in future, and to bring them to the knowledge of other maritime Powers, and 
to invite them to accede to them. 

There is a large bibliography on this famous arbitration. Consult particu¬ 
larly; Papers Relating to the Treaty of Washington (‘The Geneva Arbitra¬ 
tion”), 42nd Cong., 3d Scss. (1873), Ex. Doc. 1, 4 vols; Moore, International 
Arbitrations, I, 495-682; de La Pradelle and Politis, Recueil des Arbitrages 
Internationaux, (1923), II, 713-983.] 

[By the Tribunal, Adams, Sclopis, Stampeli, DTtajuba.] . . . And 
whereas the “due diligence,” referred to in the first and third of the said 

^**[Ed.: At the Second Hague Conference (1907) it was considered that the interpre¬ 
tation given by the Alabama Tribunal to the phrase “due diligence” placed too onerous 
an obligation upon neutrals. In adopting the Three Rules of Washington in Articles 8 
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rules, ought to be exercised by neutral governments in exact proportion to the 
risks to which cither of the belligerents may be exposed, from a failure to 
fulhll the obligations of neutrality on their part; 

And whereas the circumstances out of which the facts constituting the 
subject-matter of the present controversy arose were of a nature to call for 
the exercise on the part of Her Britannic Majesty's government of all possible 
solicitude for the observance of the rights and the duties involved in the 
proclamation of neutrality issued by Her Majesty on the 13th day of May, 
1861; 

And whereas the cllects of a violation of neutrality, committed by means of 
the construction, ecjuipmcnt, and armament of a vessel are niH done away 
with by any commission which the gtwernment of the belligerent power, 
benefited b\ the \ii)liition of neutrality, may afterwards have granted to that 
vessel; and the ultimate step, by which the olVcnse is completed, cannot be 
admissible as a ground for the absolution of the olTender, nor can the consum¬ 
mation of his fraud become the means of establishing his innocence; 

And w hereas the privilege of exterritoriality, accorded to vessels of war, has 
been admitted inti) the law of nations, not as an absolute right, but solely as 
a proceeding founded on the principle of courtesy and mutual deference be¬ 
tween different nations, and. therefore, can never be appealed to for the 
protection of acts done in violation of neutrality; 

And w hereas the absence of a previous notice cannot be regarded ns a failure 
in any consideration required by the law of nations, in those cases in which a 
vesesl carries with it its own condemnation; 

And whereas, in order to impart to any supplies of coal a character incon¬ 
sistent with the second rule, prohibiting the use of neutral ports or waters, as 
a base of naval operations for a belligerent, it is necessary that the said supplies 
should be connected with special circumstances, of time, of persons, or of 
place, which may combine to give them such character; 

And whereas, with respect to the vessel called the Akihcumi, it clearly re¬ 
sults from all the facts relative to the construction of the ship, at first desig¬ 
nated by the number “2y(),'‘’ in the port of Liverpool, and its equipment and 
armament in the vicinity of Terceira, through the agency of the vessels called 
the Agrippina and the Bahama, dispatched from Great Britain to that end, 
that the British government failed to use due diligence in the performance of 
its neutral obligations, and especially that it omitted, notwithstanding the 
warnings and official representations made by the diplomatic agents of the 
United States during the construction of the said number “290,” to take in 
due time any efTectivc measures of prevention, and that those orders which 
it did give at last, for the detention of the vessel, were issued so late that their 
execution was not practicable; 

And w'hereas, after the escape of that vessel, the measures taken for its 
pursuit and arrest were so imperfect as to lead to no result, and therefore can¬ 
not be considered sufficient to release Great Britain from the responsibility 
already incurred; 

And whereas, in despite of the violations of the neutrality of Great Britain, 
committed by the “290,” this same vessel, later known as the Confederate 
cruiser Alabama, was on several occasions freely admitted into the ports of 

and 25 of Convention XIIl (cf. below, p. 1035) the Hague Ccmference substituted the 
phrase “to employ the means at its disposal” for the phrase “to use due diligence.”! 
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colonics of Great Britain, instead of being proceeded against as it ought to 
have been in any and every port within British jurisdiction in which it might 
have been found; 

And whereas the government of Her Britannic Majesty cannot justify itself 
for a failure in due diligence on the pica of insuHicicncy of the legal means of 
action which it possessed: 

Tour of the arbiiralors for the reasons above assigned, and the fifth, for 
reasons scparatelv assigned by him, are of opinion that Great Britain has in 
this case failed, by omission, to fulfill the duties prescribed in the first and 
the third of the rules, established by the sixth article of the Treaty of Wash- 
ingttm. 

And whereas, with respect to the vessel called the Florida, it results from 
all the facts relative to the construction of the Orcio in the port of Liverpool, 
and to its issue therefrom, which facts failed to induce the authorities in Great 
Britain to resort t(^ measures adequate to prevent the violation of the neutrality 
of that nation, notwithstanding the warnings and repeated representatiems of 
the agents of the United States, that Her Majesty's government has failed to 
use due diligence to fulfill the duties of neutrality; 

And whereas it likewise results from all the facts relative to the stay of the 
Orcto at Nassau, to her issue from that port, to her enlistment of men, to her 
supplies, and to her armament, with the cooperation of the British vessel 
Prince Alfred at Green Cay, that there w'as negligence on the part of the Brit¬ 
ish colonial authorities; 

And whereas, notwithstanding the violation of the neutrality of Great Brit¬ 
ain, committed by the Orelo, this same vessel, later known as the Confederate 
cruiser Florida, was nevertheless, on several occasions freely admitted into the 
ports of British colonies; 

And whereas the judicial acquittal of the Oreto at Nassau cannot relieve 
Great Britain from the responsibility incurred by her under the principles of 
international law; nor can the fact of the entry of the Florida into the Con¬ 
federate port of Mobile, and of its stay there during four months, extinguish 
the responsibility previously to that time incurred by Great Britain: 

For these reasons, the tribunal, by a majority of four voices to one, is of 
opinion, that (ireat Britain has in this case failed, by omission, to fulfill the 
duties prescribed in the first, in the second, and in the third, of the rules es¬ 
tablished by Article VI of the 1 reaty of Washington. 

And whereas, with respect to the vessel called the Shenandoah, it results 
from ail the facts relative to the departure from London of the merchant vessel, 
the Sea Kini^, and to the transformation of that ship into a Confederate cruiser 
under the name of the Shenandoah, near the island of Madeira, that the gov¬ 
ernment of Her Ikiltanic Majesty is not chargeable with any failure, down to 
that date, in the use of due diiigcnce to fulfill the duties of neutrality; 

But whereas it results from all the facts connected with the stay of the 
Shenandoah at Melbourne, and especially with the augmentation which the 
British government itself admits to have been clandestinely effected of her 
force, by the enlistment of men within that port, that there was negligence on 
the part of the authorities at that place; 

For these reasons, the tribunal is unanimously of opinion, that Great Britain 
has not failed, by any act or omission, “to fulfill any of the duties prescribed 
by the three rules of Article VI in the Treaty of Washington, or by the prin- 
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ciples of inlcrnalional law not inconsistent therewith,’' in respect to the vessel 
called the Shenandoah, during the period of time anterior to her entry into 
the port of Melbourne; . . . 

And whereas, so far as relates to the particulars of the indemnity claimed 
by the United States, the costs of pursuit of the Confederate cruisers are not, 
in the judgment of the tribunal, properly distinguishable from the general 
expenses of the war carried on by the United Stales: 

The tribunal is, therefore, of opinion, by a majority of three to two voices, 
that there is no ground for awarding to the United States any sum by way of 
indemnity under this head. 

And whereas, prospective earnings cannot properly be made the subject 
of compensation, inasmuch as they depend in their nature upon future and 
uncertain contingencies: 

The tribunal is unanimously of opinion that there is no ground for award¬ 
ing to the United States any sum by w'ay of indemnity under this head. . . . 

And, w'hercas, it is just and reasonable to allow interest at a reasonable rate; 

And, whereas, in accordance with the spirit and letter of the Treaty of 
Washington, it is preferable to adopt the form of adjudication of a sum in 
gross, rather than to refer the subject of compensation for further discussion 
and deliberation to a board of assessors, as provided by Article X of the said 
treaty: 

The tribunal, making use of the authority conferred upon it by Article VII 
of the said treaty, by a majority of four voices to one, awards to the United 
States a sum of $15.5()(),()00 in gold, as the indemnity to be paid by Great 
Britain to the LJnitcd Stales, for the satisfaction of all the claims referred to 
the consideration of the tribunal, conformably to the provisions contained in 
Article VII of the aforesaid treaty. 

And, in accordance with the terms of Article XI of the said treaty, the 
tribunal declares that “all the claims referred to in the treaty as submitted to 
the tribunal are hereby fully, perfectly, and finally settled.” 

Furthermore, it declares that “each and every one of the said claims, w'hether 
the same may or may not have been presented to the notice of, or made, 
preferred, or laid before the tribunal, shall henceforth be considered and 
treated as finally settled, barred, and inadmissible.” . . . 

The Brig General Arm.strong 
United States-Portugal, Claims Arbitration, 1852 

2 Moore, International Arbitrations, 1094 

♦♦>♦♦♦♦♦ > ♦♦♦ 

[Ed.: Towards noon of September 26, 1814, the brig General Armstrong, an 
American privateer carrying seven guns and ninety men, entered the Portu¬ 
guese port of Fayal in the Azores. At sunset three British war vessels ap¬ 
peared in the same harbor: the brig Carnation, eighteen guns, the frigate Rota, 
thirty-eight guns, and the vessel Plantagenet, seventy-four guns. Four boats 
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put out from the British vessels and approached the General Armstrong 
to reconnoiter. After calling to the boats to withdraw and meeting with a 
refusal, the Americans fired on them, killing one man and wounding several. 
The boats returned the fire,'-'' and the Americans notified the Portuguese author¬ 
ities, requesting the protection due a belligerent vessel in a neutral harbor, 
and asking that about thirty Americans on shore be permitted to join the vessel. 
The latter request was refused, but the Governor of Fayal warned Captain 
Lloyd of the Planta^enet to abstain from all hostilities in Portuguese waters. 
Quiet reigned over the harbor until just after midnight, when the Americans 
saw over a dozen heavily armed boats approaching the General Armstrong 
from the English vessels. The Americans drove them oiT with a murderous 
fire, killing about 16() ''‘’ Englishmen, while suifering only nine casualties— 
two dead and seven wounded. The Governor of Eayal protested again to 
Captain Lloyd, who replied that since the Americans had first violated the 
neutrality of Portugal, he proposed to destroy the American privateer; and if 
the Portuguese (who possessed but a hundred infantrymen, eight artillerymen, 
and a few obsolete guns) attempted to defend the privateer by force, he would 
fire on the forts and the city. The Governor denied that the Americans had 
first violated Portuguese neutrality and, in a later report, referred to “the fury, 
the pride and the hauteur of an insolent British officer who had failed to 
respect Portuguese neutrality.” At a quarter past six in the morning, the brig 
Carnation pulled alongside the General Armstrong but met such a blast from 
the guns of the latter that she retired towards the Planiagenet, Captain Reid 
of the General Armstrong took advantage of this lull to abandon the privateer 
and take his men ashore. At eight o’clock the Carnation returned and after 
pouring forty-five or fifty shot into the General Armstrong set her afire. On 
September .30 the American consul at Fayal asked Portugal for an indemnity. 
On January 3, 1815, James Monroe, Secretary of State, supported this request. 
The American claim was disregarded, but in December, 1814, Portugal de¬ 
manded and, in 1817, received, an apology from the British Government, and, 
in 1818, an indemnity for the losses suffered by the inhabitants of Fayal from 
the British bombardment. In 1837 and 1843 the United States was again 
refused an indemnity by Portugal, but on February 26, 1851, the two govern¬ 
ments agreed to submit the question to arbitration before Prince Louis Napoleon, 
President of the French Republic. 

Cf. de La Pradcllc and Politis, Recueil cles Arbitrages hiternationauXy / 
(1905), 635-660; 45 B,&F.S.P. (18.54-1855), 463-556; Moore, Interna¬ 
tional Arbitrations, //, 1071-1132. In his doctrinal note on this case in dc La 
Pradelle-Politis, loc. cit., 650-660, Richard Kleen criticizes the Arbitrator for 
disrearding the facts in his decision. For a somewhat similar incident, consult 
Commodore Stewards Case, 1 U.S. Ct. Cl, (1864) 113.] 

[Louis Napoleon, President of the French Republic, Arbitrator.] The 
government of the United States and that of Her Majesty the Queen of Por¬ 
tugal and of the Algarves, having, by the terms of a convention signed at 
Washington on the 26th of February, 1851, asked us to pronounce as arbiter 
upon a claim relative to the American privateer General Armstrong, which 
was destroyed in the port of Fayal, on the 27lh of September, 1814, 

After having caused ourself to be correctly and circumstantially informed 

-"[Ed.: The British tIcnicJ this.) 

»"[Ed.: One account says 300; another 34; a third, 173 killed and wounded.] 
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in regard lo the facts which have been the cause of the dilTcrencc, and after 
having maturely examined the documents duly signed, in the name of the two 
parties, which have been submitted to our inspection by the rcpresenlalivcs 
of both powers, 

Considering that it appears as a fact that, the United Stales being at war 
with Her Britannic Majesty, and Her Most Faithful Majesty preserving neu¬ 
trality, the American brig General Arnistnm^^, commanded by Captain Reid, 
legally provided w'ith letters of marque, and armed as a privateer, having sailed 
from the pc^rt of New York, did, on the 26lh September, IS 14, east anchor 
in the port of Faval, one of the Azores Islands, constituting part of Her Most 
Faithful Majesty's dcMiiinions; 

That it is equally clear that, on the evening of the same day, an English 
squadron commanded by Commodore Lloyd, entered tlie same port: 

That it is no less certain that, during the following night, vvitlioui respect for 
the rights of sovereignty and of neutrality of Her Most Faithful Majesty, a 
bloody encounter look place between the Americans and the I'nglish, and 
that, on the 27lh September, one of the vessels belonging to the English 
squadron ranged herself alongside the American privateer, lor the purpose of 
cannonading her; that this demonstration, accom|)anied bv the act, caused 
Captain Reid, together with his crew, to abandon his vessel and destroy her; 

Considering that, if it be clear that, on the night of the 26th of September, 
some English longboats, commanded by Lieutenant IC>bert Fausset, of the 
British navy, approached the American brig, the General Arnisiroiv^, it is not 
clear that the men who manned the boats were provided with arms and am¬ 
munition; 

That it appears as a fact, from the documents which have been produced, 
that, those longb('>ats having approached the American brig, the crew of the 
latter, after having hailed them and summoned them to haul oiT, immediately 
fired upon them, and that some men were killed on board the Einglish boats, 
and others waiunded, some of them mortally, without any attempt having 
been made on the part of the crew of the boats to repel, immediately, force 
by force; 

Considering that the report of the governor of Fayal proves that the Amer¬ 
ican captain did not apply to the Portuguese government for protection until 
blood had already been shed, and that when the fire had ceased the brig 
General Armstroni^ came to anchor under the castle, at the distance of a stone's 
throw; that the governor affirms that it was only then that he w'as informed 
of W'hat was passing in the port; 

That he .several times interposed with Commodore Lloyd, with a view to 
obtain a cessation of hostilities and to complain of the violation of neutral 
territory; 

That he cfTcclively prevented some American sailors, who w^ere on land, 
from embarking on board the American brig, for the purpose of prolonging 
a conflict which was contrary lo the law of nations; 

That the weakness of the garrison of the island, and the undoubted decay of 
the guns in the forts, rendered all armed intervention on his part impossible; 

Considering, in this state of things, that Captain Reid, not having applied, 
in the beginning, for the intervention of the Neutral Sovereign, and having had 
recourse to arms for the purpose of repelling an unjust aggression of which he 
claimed to be the object, thus failed to respect the neutrality of the territory 
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of the foreign sovereign, and released that sovereign from the obligation to 
alTord him protection by any other means than that of a paeifie intervention; 

Ftoiii which it follows that the government of Her Most Faithful Majesty 
cannot be held responsible for the results of a collision, which took place in 
contempt of her rights of sovereignty, in violation of the neutrality of her 
territory, and without the local officers or lieutenants having been requested 
in proper time and warned to grant aid and protection to those to whom it 
was due: 

Therefore, we have decided and we declare that the claim presented by the 
government of ihe United Slates against Her Most Faithful Majesty has no 
foundation, and that no indemnity is due by Portugal, in consequence of the 
loss of the American brig, the privateer General Armstrong. . . . 


Comciitioii (V) Concerning The Rights and Duties 
of Neutral Powers and Persons in case of 
W ar on Land 

SiONLD AT Ttir. Hague, Octoui-r 18, 1907 
36 Suit,, 2310 

CIIAI>TI:R 1. THF RKUtrS AND DUTIES OF NMJTRAI. POWERS 

Article 1. The territory of neutral Powers is inviolable. 

Article 2. belligerents are forbidden to move troops or convoys of cither 
munitions of war or supplies across the territory of a neutral Power. 

Article 2. belligerents are likewise forbidden to— 

(a) Fred on the territory of a neutral Power a w’ireless telegraphy sta¬ 
tion or other apparatus for the purpose of communicating with belligerent 
forces on land or sea; 

(b ) Use any installation of this kind established by them before the war 
on the territory of a neutral Power for purely military purposes, and which 
has not been opened for the service of public messages. 

Article 4. Corps of combatants can not be formed nor recruiting agencies 
opened on the territory of a neutral Powder to assist the belligerents. 

Article 5. A neutral Power must not allow any of the acts referred to in 
articles 2 to 4 to occur on its territory. 

It is not called upon to punish acts in violation of its neutrality unless the 
said ads have been committed on its own territory. 

Article 6. The responsibility of a neutral Powder is not engaged by the fact 
of persons crossing the frontier separately to olTer their services to one of the 
belligerents. 

Article 7. A neutral Power is not called upon to prevent the export or trans¬ 
port, on behalf of one or other of the belligerents, of arms, munitions of war, 
or, in general, of anything which can be of use to an army or a fleet. 

Article 8. A neutral Power is not called upon to forbid or restrict the use on 
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behalf of the belligerents of telegraph or telephone cables or of wireless teleg¬ 
raphy apparatus belonging to it or to companies or private individuals. 

Article 9. Every measure of restriction or prohibition taken by a neutral 
Power in regard to the matters referred to in articles 7 and 8 must be im¬ 
partially applied by it to both belligerents. 

A neutral Power must sec to the same obligation being observed by com¬ 
panies or private individuals owning telegraph or telephone cables or wireless 
telegraphy apparatus. 

Article JO. The fact of a neutral Power resisting, even by force, attempts to 
violate its neutrality can not be regarded as a hostile act. 


CHAPTER II. BELLIGERENTS INTERNED AND WOUNDED TENDED IN 
NEUTRAL TERRITORY 

Article II. A neutral Power which receives on its territory troops belonging 
to the belligerent armies shall intern them, as far as possible, at a distance 
from the theatre of war. 

It may keep them in camps and even confine them in fortresses or in places 
set apart for this purpose. 

It shall decide whether officers can be left at liberty on giving their parole 
not to leave the neutral territory without permission. 

Article 12. In the absence of a special convention to the contrary, the neutral 
Power shall supply the interned with the food, clothing, and relief required by 
humanity. 

At the conclusion of peace the expenses caused by the internment shall be 
made good. 

Article 13. A neutral Power which receives escaped prisoners of war shall 
leave them at liberty. If it allows them to remain in its territory it may assign 
them a place of residence. 

The same rule applies to prisoners of war brought by troops taking refuge 
in the territory of a neutral Power. 

Article 14. A neutral Power may authorize the passage over its territory of 
the sick and wounded belonging to the belligerent armies, on condition that 
the trains bringing them shall carry neither personnel nor war material. In 
such a case, the neutral Power is bound to take whatever measures of safety 
and control are necessary for the purpose. 

The sick or wounded brought under these conditions into neutral territory 
by one of the belligerents, and belonging to the hostile party, must be guarded 
by the neutral Power so as to ensure their not taking part again in the military 
operations. The same duty shall devolve on the neutral State with regard to 
wounded or sick of the other army who may be committed to its care. 

Article 15. The Geneva Convention applies to sick and wounded interned 
in neutral territory. 


CHAPTER III. NEUTRAL PERSONS 

Article 16. The nationals of a State which is not taking part in the war are 
considered as neutrals. 

Article 17. A neutral can not avail himself of his neutrality— 

(a) If he commits hostile acts against a belligerent; 
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(b) If he commits acts in favor of a belligerent, particularly if he volun¬ 
tarily enlists in the ranks of the armed force of one of the parties. 

In such a case, the neutral shall not be more severely treated by the bellig¬ 
erent as against whom he has abandoned his neutrality than a national of the 
other belligerent Slate could be for the same act. 

Article 18. The following acts shall not be considered as committed in favor 
of one belligerent in the sense of article 17, letter (b): 

(a ) Supplies furnished or loans made to one of the belligerents, provided 
that the person who furnishes the supplies or wdio makes the loans lives neither 
in the territory of the other party nor in the territory occupied by him, and that 
the supplies do not come from these territories; 

(b) Services rendered in matters of police or civil administration. . . . 

CHAPTER V. FINAL PROVISIONS 

Article 20. The provisions of the present Convention do not apply except 
between contracting Powers, and then only if all the belligerents are parties 
to the Convention. . , . 


Convention (XIII) Concerning The Rights and Duties 
of Neutral Powers in Naval War 

Signed at The Hague, October 18, 1907 
36 Stat., 2415 

Article L Belligerents arc bound to respect the sovereign rights of neutral 
Powers and to abstain, in neutral territory or neutral waters, from any act 
which would, if knowingly permitted by any Power, constitute a violation of 
neutrality. 

Article 2. Any act of hostility, including capture and the exercise of the 
right of search, committed by belligerent war-ships in the territorial waters of 
a neutral Power, constitutes a violation of neutrality and is strictly forbidden. 

Article 8, When a ship has been captured in the territorial waters of a 
neutral Power, this Power must employ, if the prize is still within its juris¬ 
diction, the means at its disposal to release the prize with its oflicers and crew, 
and to intern the prize crew. 

If the prize is not in the jurisdiction of the neutral Power, the captor Gov¬ 
ernment, on the demand of that Power, must liberate the prize with its officers 
and crew. 

Article 4. A prize court can not be set up by a belligerent on neutral terri¬ 
tory or on a vessel in neutral waters. 

Article 5. Belligerents arc forbidden to use neutral ports and waters as a 
base of naval operations against their adversaries, and in particular to erect 
wireless telegraphy stations or any apparatus for the purpose of communicat¬ 
ing with the belligerent forces on land or sea. 
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Article 6, The supply, in any manner, directly or indirectly, by a neutral 
Power to a belligerent Power, of war-ships, ammunition, or war material of 
any kind whatever, is forbidden. 

Article 7. A neutral Power is not bound to prevent the export or transit, for 
the use of either belligerent, of arms, ammunition, or, in general, of anything 
which could be of use to an army or fleet. 

Article 8. A neutral (jovernment is bound to employ the means at its dis¬ 
posal to prevent the fitting out or arming of any vessel within its jurisdiction 
which it has reason to believe is intended to cruise, or engage in hostile oper¬ 
ations, against a Power with which that Government is at peace. It is also 
bound to display the same vigilance to prevent the departure from its juris¬ 
diction of any vessel intended to cruise, or engage in hostile operations, which 
had been adapted entirely or partly within the said jurisdiction for use in war. 

Article 9. A neutral Power must apply impartially to the two belligerents 
the conditions, restrictions, or prohibitions made by it in regard to the admis¬ 
sion into its ports, roadsteads, or territorial waters, of belligerent war-ships 
or of their prizes. 

Nevertheless, a neutral Ptnver may forbid a belligerent vessel which has 
failed to conform to the orders and regulaticms made by it, or whielt has vio¬ 
lated neutrality, to enter its ports or roadsteads. 

Article 10. The neutrality of a Power is not aflected by the mere passage 
through its territorial w'atcrs of war-ships or prizes belonging to belligerents. 

Article 11. A neutral Power may allow belligerent war-ships to employ its 
licensed pilots. 

Article 12. In the absence of special provisions to the contrary in the legis¬ 
lation of a neutral Power, belligerent war-ships arc not permitted to remain in 
the ports, roadsteads, or territorial waters of the said Power for rnore than 
twenty-four hours, except in the cases covered by the present Convention. 

Article 13. If a Power which has been informed of the outbreak of hostilities 
learns that a belligerent war-ship is in one of its ports or roadsteads, or in its 
territorial waters, it must notify the said ship to depart wdihin tw'cnty-four 
hours or within the time prescribed by local regulations. 

Article 14. A belligerent war-ship may not prolong its stay in a neutral port 
beyond the permissible time except on account of damage or stress of w'cather. 
It must depart as soon as the cause of the delay is at an end. 

The regulations as to the question of the length of time which the.se vessels 
may remain in neutral ports, roadsteads, or waters, do not apply to war-ships 
devoted exclusively to religious, scientific, or philanthropic purposes. 

Article 15. In the absence of special provisions to the contrary in the legisla¬ 
tion of a neutral Power, the maximum number of war-ships belonging to a 
belligerent which may be in one of the pons or roadsteads of that Power simul¬ 
taneously shall be three. 

Article 16. When w\ar-ships belonging to both belligerents arc present simul¬ 
taneously in a neutral port or roadstead, a period of not less than twenty-four 
hours must elapse between the departure of the ship belonging to one bel¬ 
ligerent and the departure of the ship belonging to the other. 

The order of departure is determined by the order of arrival, unless the 
ship which arrived first is so circumstanced that an extension of its stay is 
permissible. 

A belligerent war-ship may not leave a neutral port or roadstead until 
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twenty-four hours after the departure of a merchant ship flying the flag of its 
adversary. 

Article 17. In neutral ports and roadsteads belligerent war-ships may only 
carry out such repairs as are absolutely necessary to render them seaworthy, 
and may not add in any manner whatsoever to their fighting force. 1 he local 
authorities of the neutral Power shall decide what repairs are necessary, and 
these must be carried out with the least possible delay. 

Article ItS. Belligerent war-ships may not make use of neutral ports, road¬ 
steads, or territorial waters for replenishing or increasing their supplies of 
war material or their armament, or for completing their crews. 

Article 19. Belligerent war-ships may only revictual in neutral ports or road¬ 
steads to bring up their supplies to the peace standard. 

Similarly these vessels may only ship siiflicient fuel to enable them to reach 
the nearest port in their own country. They may, on the other hand, fill up 
their bunkers built to carry fuel, when in neutral countries which have adopted 
this method of determining the amount of fuel to be supplied. 

If, in accordance with the law (^f the neutral Power, the ships are not sup¬ 
plied with coal w ithin twenty-four hours of their arrival, the permissible dura¬ 
tion (^f their stay is extended by twenty-four hours. 

Article 20. Belligerent war-ships which have shipped fuel in a port belong¬ 
ing to a neutral Power may not within the succeeding three months replenish 
their supply in a port of the same Powder. 

Article 2/. A prize may only be brought into a neutral port on account of 
unseaworthiness, stress of weather, or want of fuel or provisions. 

It must leave as soon as the circumstances which justified its entry are at an 
end. If it docs not, the neutral Power must order it to leave at once; should 
it fail to obey, the neutral Power must employ the means at its disposal to 
release it with its olheers and crew and to intern the prize crew. 

Article 22. A neutral Power, must, similarly, release a prize brought into 
one of its ports under circumstances other than those referred to in article 21. 

Article 23. A neutral Pow'cr may allow prizes to enter its ports and road¬ 
steads, whether under convoy or not, when they arc brought there to be se¬ 
questrated pending the decision of a Prize Court. It may have the prize taken 
to another of its ports. 

If the prize is convoyed by a w^ar-ship, the prize crew may go on board the 
convoying ship. 

If the prize is not under convoy, the prize crew arc left at liberty. 

Article 24. If, notwithstanding the notification of the neutral Power, a bel¬ 
ligerent ship of war docs not leave a port where it is not entitled to remain, 
the neutral Power i.s entitled to take such measures as it considers necessary 
to render the ship incapable of taking the sea during the w'ar, and the com¬ 
manding officer of the ship must facilitate the execution of such measures. 

When a belligerent ship is detained by a neutral Power, the officers and crew 
arc likewise detained. 

The officers and crew thus detained may be left in the ship or kept either on 
another vessel or on land, and may be subjected to the measures of restric¬ 
tion which it may appear necessary to impose upon them. A sufficient number 
of men for looking after the vessel must, however, be always left on board. 

The officers may be left at liberty on giving their word not to quit the 
neutral territory without permission. 



1038 


LEGAL REGULATION OF THE USE OF FORCE 


Article 25. A neutral Power is bound to exercise such surveillance as the 
means at its disposal allow to prevent any violation of the provisions of the 
above articles occurring in its ports or roadsteads or in its waters. 

Article 26. The exercise by a neutral Power of the rights laid down in the 
present Convention can under no circumstances be considered as an unfriendly 
act by one or other belligerent who has accepted the articles relating thereto. 

Article 27. The contractinji Powers shall communicate to each other in due 
course all laws, proclamations, and other enactments regulating in their re¬ 
spective countries the status of belligerent war-ships in their ports and waters, 
by means of a communication addressed to the Government of the Nether¬ 
lands, and forwarded immediately by that Cjovernment to the other contract¬ 
ing Powers. 

Article 2(^. The provisions of the present Convention do not apply except 
between contracting Powers, and then only if all the belligerents are parties to 
the Convention. . . . 


Editor's Note: Neutrality. Neutrality in a legal sense is the status evolved 
by international law and practice to regulate the rights and obligations of 
States which in time of war refrain from participation therein and maintain 
towards belligerents a legal attitude of impartiality. Historically, the concept of 
neutrality as a legal status substituting for the normal rights and obligations 
of States a new set of rules required by the belligerency of some States and the 
neutrality of others evolved gradually with the rise of the modern State sys¬ 
tem. Cf. Philip C. Jessup and Francis Deak. Neutrality: Its History, Economics 
and Law (4 vols., 193.'S-36), I, The Origins, 3 IT.; Lautcrpacht's Oppenheim, 
II, §§ 285 ff.; and the bibliographies there listed. Hitherto, the determination 
by a State of whether or not it should be neutral in a particular war has been 
regarded as a matter of policy within the discretion of that State. Lhe de¬ 
velopment of community concern over the threat or use of force and the ex¬ 
pression of that concern in the United Nations Charter and the activities of 
the United Nations suggest the replacement of the concept and status of neu¬ 
trality by a new set of rights and obligations more in accord with that com¬ 
munity interest. Cf. Philip C. Jc.ssup, A Modern Law of Nations (1948), 
188 fT.; Harvard Research Draft Convention on Rit^hts and Duties of States 
in Case of A^^ression (Philip C. Jessup, Reporter ),33 A.J.I.L. ( 1939), Supp., 
819-909. I'or this reason, materials on war and neutrality, which traditionally 
occupy up to half the bulk of a treatise on international law, have been dras¬ 
tically cut by the Editor of this volume. For detailed study of neutrality and 
the laws of maritime war, the reader should consult the bibliographical refer¬ 
ences in this section. 

Basic among the rights of a neutral State are the inviolability of its territory 
and its continued freedom of action in so far as its acts do not violate neutral 
obligations of legal impartiality tow^ards the belligerents and of non-participa¬ 
tion in the war. Cf. Harvard Research Draft Convention on Rights and Duties 
of Neutral States in Naval and Aerial War (Philip C. Jessup, Reporter), 33 
A.J.I.L. (1939), Supp., 167, 232 fT. “Neutral rights and obligation.s” are the 
rights and obligations of a neutral State, not those of its subjects. For example, in¬ 
ternational law forbids a neutral State to supply arms or materials of war to bel¬ 
ligerents but does not require a neutral Stale to prevent its subjects from engag- 
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ing in such trade. Cf. Hague Convention XIII, Arts., 6,7, above; Pearson v. A ///.v- 
ChalmersCo. (Wis., C.C., 1915), 11 AJJ.L. (1917), 883; James W. Garner, 
“The Sale and Exportation of Arms and Munitions of War to Belligerents,” 10 
AJ.LL, (1916), 749-797. The supplying to the United Kingdom by the United 
States in 1940 of vessels from the United States Navy and of field artillery, ma¬ 
chine guns, half a million rilles, and other arms and munitions from U.S. Govern¬ 
ment arsenals were thus flagrant violations of international law. despite the sub¬ 
terfuge, with reference to the armaments, of first selling them as “government 
surplus” to private firms for delivery to England. Cj. Herbert "w. Briggs, 
“Neglected Aspects of the Destroyer Deal,” 34 AJJ.L, (1940), 569-587; 
Winston Churchill, Their Finest Hour (1949), 142, 404. 

What are the consecjucnces of a failure by a neutral Slate to observe the 
obligations imposed upon it by international law? A gross violation of its 
neutral obligations by a neutral State is an international delinquency which 
exposes it to a declaration of war by the injured belligerent hut does not other¬ 
wise terminate the status. Cj. Lauterpacht's Oppenheim, II, 358 fT. Winston 
Churchill himself regarded the Destroyer Deal as “a decidedly unneutral act” 
which w'ould “have justified the German Ciovernment in declaring war” upon 
the United Stales; President Roosevelt, how^ever, “judged that there was no 
danger, and I felt there was no hope.” Churchill, op. cit., 404. The Alabama 
Claims, above, is authority for the proposition that an injured belligerent is 
entitled to reparation for violations of neutral obligation by the neutral. 

Where, as in the General Armstron<^ Case, one belligerent injures the 
property of another in neutral territory, the injured neutral is entitled to re¬ 
gard the violation of its neutrality as an international delinquency but cannot 
be held internationally responsible to the injured belligerent if it employed 
the means at its disposal to prevent the damage. Cf. Harvard Research, 
lor. cit., 256 IT. Nor docs the failure or inability of the neutral State prevent 
a violation of its neutrality by a belligerent entitle the opposing belligerent to 
resort to acts of reprisal or retaliation directed either against the neutral or 
against the enemy in disregard of the neutral's rights. Cf. id., 392-421; and 
1st edition of Briggs, Law of Nations (1938), 871-887. 

Contraband. Blockade. Continuous Although international law 

does not require a neutral State to prevent its subjects from trading in contra¬ 
band, neutral States have sometimes by domestic law forbidden their nationals 
to engage in the traHic in arms or other contraband. Cf. L. H. Woolsey in 22 
A.JJ.L. (1928), 610-614. Traditionally, however, neutral States have per¬ 
mitted their nationals to trade at their owm risk in contraband. The clement 
of risk is found in the unquestioned right of belligerent States to seize and con¬ 
demn contraband goods and, in some cases, the vessels carrying contraband. 
Cf. Jessup and Deak, Neutrality, 1, 51, 105: 

Twenlicth-century ideas of the law of contraband of war imply three things: on 
the part of a belligerent, the right to .seize and to confiscate certain goods going to 
his enemy; on the part of a neutral government, no obligation to prevent the ship¬ 
ment of such goods; on the part of a neutral individual, risk of loss if his shipment 
is intercepted by the belligerent. International practice only gradually reached 
these positions. Instances of belligerent attempts to prevent, by proclamation, all 
trade with an enemy, arc to be found as early as the thirteenth century. Such inci¬ 
dents recur again and again but more and more on the basis of some special justifica¬ 
tion. By the sixteenth or seventeenth century they were met by neutral government 
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insistence upon Ihcir right of freedom of trade. ... In the face of neutral protests 
and the growing strength of the law of neutral rights in general, the belligerents re¬ 
ceded from their insistence on total prohibitions by two types of compromise or 
concession, one geographical and the other categorical; geographically, the ban, 
instead of extending to the entire country of the enemy, was conlined to certain 
ports which weie bcsiegetl or blocked up; categorically, the ban was limited to cer¬ 
tain categories of goods such as arms and munitions which came to be known as 
contraband of war. 

The two essential elements of the conception of contraband are (1) the 
character of the goods and (2) an enemy destination. As regards the former, 
the traditional distinctions between absolute contraband, conditional contra¬ 
band, and non-contraband goods have been regarded as international law for 
several centuries, but customary international law did not determine which 
articles belonged to each category. The ]6th and 17th centuries saw the con¬ 
clusion of scores of treaties to determine what articles were contraband and 
what were not, but, again, no general agreement resulted. Cf. Jessup and Deak, 
Of), cit., 50-104. In practice, the right to determine what particular goods 
shall be considered contraband has always been exercised by the belligerents. 
Though neutrals protested when they considered the lists too all-inclusive, no 
rule t)f international law prevented the belligerent from expanding the lists at 
will. The IX'claration of Paris of 1856 employed the term “contraband" but 
nowhere defined it. The unratified Declaration of London of 1909 attempted, 
in .Articles 22-29, to list the eoods which beloneed to each of the three cale- 
gories, but provided an escape clause through which belligerents could trans¬ 
fer articles from one category to another. 

Whatever the character of the articles in a belligerent's contraband list, 
they are not contraband unless they have an enemy destination. International 
law requires, as a justification for seizure of neutral property on the high seas, 
that the captor prove before a prize court that the alleged contraband goods 
had an enemy destination when seized. In the case of absolute contraband, it 
is necessary to prove only that the goods have a destination for the enemy 
country, or territory occupied by the enemy. In the case of conditional contra¬ 
band, how'cver, there must be proof that the goods are destined not only for 
the enemy territory but for the use of the armed forces, or of a government 
department of the enemy State, For example, munitions of war or army uni¬ 
forms (being of the nature of absolute contraband) w'ould be liable to con¬ 
demnation as good prize if it were shown that they had a destination for the 
enemy territory. But raihvay material or fuel (being of the nature of conditional 
contraband) could not be condemned merely upon proof that they were 
destined for such territory. Being only conditionally contraband they could 
be condemned only if a further dc.stination for the use of the armed forces 
or government of the enemy could be proved. The distinction betw'ccn com¬ 
batants and non-combatants is the basis for this distinction between absolute 
and conditional contraband. 

Within a few’ weeks after the outbreak of the 1st World War the belligerents 
declared the lists of ab.solute and conditional contraband drawn up in the Decla¬ 
ration of London to be inadequate. Articles which had never previously been 
regarded as capable of warlike use were found through necessity and new in¬ 
ventions to be of great value to the armed forces. Many goods were shifted 
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rapidly from the free list to the conditional contraband list and from the latter to 
the absolute contraband list. 

The doctrine of continuous voyage played a large part in causing goods 
to be designated as absolute, rather than conditional, contraband. Under inter¬ 
national law a belligerent could not ordinarily intercept neutral commerce 
between two neutral ports. But under the doctrine of continuous voyage, or 
ultimate destination, neutral goods of the nature of absolute contraband, go¬ 
ing fnmi one neutral port to another, might be seized and condemned if the 
captor could prove that the particular goods had in reality an ultimate enemy 
destination via the neutral country. That is, though ostensibly the voyage 
was between two neutral ports, if there was the intention to forward the goods 
to a belligerent, there existed in law a “continuous voyage,” and the vessel or 
goods might be seized even when between neutral ports. 

It was manifestly less dillicult to prove an ultimate destination to enemy 
territory (as required for absolute contraband) than to prove ultimate des¬ 
tination for the enemy armed forces or government departments (required for 
the condemnation of conditional contraband), and the temptation was thus 
strong to shift goods from the conditional to the absolute contraband list. 

As the war progressed, the distinction between absolute and conditional 
contraband was in practice broken down. It was argued by the belligerents 
that this was only natural, since the distinction betw^ecn combatants and non- 
combatants was itself largely disappearing. 

In similar fashion the belligerent right of blockading enemy ports was ex¬ 
tended during the 1st and 2nd World Wars into a practice—by long-range 
“blockade” and other devices—of culling olT all the sea-borne commerce of 
the enemy, with the consequence that even neutral ports near the theatre of 
military operations were, in elTcct, subjected to blockade. Cf. the 1st edition 
of this work, 910-916. 

For detailed presentation of neutral rights and maritime law and of con¬ 
ception and practice wath regard to contraband, blockade, continuous voyage, 
visit, search and capture, and the jurisdiction, law and procedure of prize 
courts, see Harvard Research, Rit^/us and Duties of Neutral States in Naval and 
Aerial War (1939); Jessup and Deak, Neutrality (4 vols.); J. H. W. Verzijl, 
Le Droit des Prises de la (irande Guerre (1924); James W. Garner, Prize 
Law durini* the World War (1927); U.S. For. RcL, Suppletnents, I914-]9IS; 
Carlton Savage, Policy of the United States Toward Maritime Commerce in 
War. Vol. I, 1776-1914 (1934), Vol. II, 1914-1918 (1936) (both published 
by the U.S. Department of State); Hackw'orth, VI, 437-655 and \TI, 1 709; 
Hyde, III, 1914-2384; A. Pearce Higgins and C. John Colombos, The In¬ 
ternational Law of the Sea (1943), 309-625; Herbert W. Briggs, The Doctrine 
of Continuous Voyai^e (1926); Carl J. Kulsrud, Maritime Neutrality to 17S() 
(1936); Josef L. Kunz, Kricitsrecht und Netitralitiitsrecht (1935); Lautcr- 
pacht’s Oppenheim, M, 6lh cd., SS 313 ft’.; and bibliographies there cited. Cf. 
also Deak and Jessup, A Collection of Neutrality Laws, Regulations and 
Treaties of Various Countries, 2 vols. (1939); S. W. D. Rowson, “Prize Law 
During the Second World War,” 1947 B.Y.LL. 160-215. 

The so-called concept of “non-belligerency"'—a euphemism designed to 
cover violations of international law in the field of neutral obligation—never 
materialized into a legal status. Cf. Josef L. Kunz, “Neutrality and the Eu- 
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ropean War, 1930-1940,” 39 Michigan L.R. (1941), 719-754; Robert R. 
Wilson, “ ‘Non-Belligerency’ in Relation to the Terminology of Neutrality/’ 
35 AJ.I.L, (1941 ), 121-123. Nevertheless, the concept of neutrality, with 
the intricate web of compromises adjusting reciprocal rights and obligations 
of neutrals and belligerents in wars not regarded as arousing the legal concern 
of the international community of States, seems no longer suited for an im¬ 
portant role in a world in which a United Nations exists “to ensure . . . that 
armed force shall not be used, save in the common interest.” 


IX. ASPIXn S OF PACIFIC SFTTLFMFNT 

Editor's Note: A sped s oj the Pacific Settlement of International Disputes. 
Attempts have been made to classify international disputes as “legal” or “po¬ 
litical” or as “justiciable'’ or “non-justiciable” with reference both to their 
intrinsic nature and to their susceptibility to settlement by the application of 
principles of international law or by decision of an international judicial 
tribunal. The utility of such attempts has been restricted by the relative char¬ 
acter of the distinctions and by the subjective criteria often employed in their 
determination. 

Lei^al V. Political Disputes. The classification of an international dispute 
as “a dispute of a legal nature” has sometimes been thought to refer to the 
presence or absence of applicable rules or principles of international law. Of 
the four categories of legal disputes set out in Article 36 (2) of the Statute 
of the Permanent Court of International Justice (c/. Art. 36 (2) of the Statute 
of the International Court of Justice, below, p. 1076), Judge Hudson ob¬ 
serves {P.C.I.J., 459) that they should be regarded “as a schematic com¬ 
pendium of legal disputes, perhaps of all legal disputes. They describe, first of 
all, disputes with reference to the nature and extent of legal obligations; (a) 
deals with disputes coneerning obligations under treaties, and (b) with disputes 
concerning obligations under international law' apart from treaties. Secondly, 
they describe disputes w ith reference to the performance of legal obligations; 
(c) deals with disputes concerning the bases of fact for the operation of legal 
obligations, and (d) with disputes concerning the reparation due w'hen legal 
obligations have been violated. . . . Each of the categories thus deals w'ith 
disputes not covered by other categories, and each of them deals with disputes 
properly described as ‘legal,’ ” 

The characterization of a dispute as “political” is more ambiguous. In a nar¬ 
row sense it has been thought to indicate a non-legal dispute, i. e., a dispute 
not susceptible of decision by the application of existing principles of inter¬ 
national law. Kelsen, however, suggests that “it is always possible to .settle a 
dispute under the law as it actually exists at the time the dispute arises . . . 
either there exists a norm . . . imposing upon one party the obligation to 
behave in the way claimed by the other party ... or there exists no such 
norm;” and, furthermore, that “the dilTerence between so-called ‘legal’ and 
so-called ‘political’ disputes is only a difference between two kinds of legal 
disputes: disputes to be settled in accordance with pre-existent law . . . and 
disputes to be settled in accordance with the law to be created by the competent 
authority for the settlement of the dispute.” The Law of the United Nations 
(1950), 478-479. Cf. H. Lauterpacht, The Function of Law in the Inter¬ 
national Community, 51 ff., 85 ff.; Brierly (4th ed.), 262 ff.; Louis B. Sohn, 
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“Exclusion of Political Disputes from Judicial Settlement,” 38 AJJ.L. ( 1944), 
694 fl’. 1 his formalistic approach, which suggests the possibility that the Perma¬ 
nent Court of International Justice might have been able to decide disputes as 
to the legality of Mussolini’s invasion of Ethiopia in 1935 and Hitler’s invasion 
of Poland in 1939, is open to the criticism noted by Sohn, loc\ cit., 695, that it 
might decide the case but it would hardly dispose of the dispute. Logical 
demonstrations that all disputes arc “political” or that all disputes are “legal” 
(r/. I-autcrpacht, op. at., 153 IT., 157 IT.) tend to underestimate the influence 
of the tensions of power politics upon the willingness of Slates to submit even 
“legal” questions to judicial settlement. Cf. Hans J. Morgenthau, Politics 
Afiion^ Nations (1948), 341 IT. In a broad sense, therefore, the term “po¬ 
litical dispute” may include all disputes, whether or not they involve legal 
questions, which a State refuses to submit to judicial settlement either in ac¬ 
cordance with the lex lata or de le^e fcrentla. The alleged antithesis between 
legal and political disputes is thus not a true antithesis since the latter, deter¬ 
mined by a dilTerent criterion, may include the former. 

Jnsfidahle v. Nou-Jnsticiablc Disputes. The terms “justiciable” and “non- 
justiciable” are likewise ambiguous. Thus in the Kellogg arbitration treaties, 
exemplified by Article 2 of the Franco-American Treaty of February 6, 1928, 
T.S., No. 785, a justiciable dispute is regarded as the equivalent of a legal dis¬ 
pute, as above defined. The parties agree that certain dilTerences involving a 
claim of right “and which are justiciable in their nature by reason of being 
susceptible of decision by the application of the principles of law or equity” 
shall be submitted to arbitration. Ilowever, justiciability has also been thought 
to refer not merely to the susceptibility of a dispute to judicial settlement be¬ 
cause of its legal nature, but primarily to the willingness of the parties to sub¬ 
mit it to judicial settlement. Cf. Schwarzenberger, 1 (2d ed.) 390. In the latter 
sense, the concept of non-justiciability refers not to the absence of a legal ques¬ 
tion but to the unwillingness of one of the parties to submit the dispute to 
judicial settlement. The concept of the alleged inherent non-jusliciability of 
certain disputes has been subjected to brilliant dissection by Professor Lautcr- 
pacht in The Function of Law in the International Community, 'fhe unwilling¬ 
ness of Slates to submit certain disputes to judicial settlement has been ex¬ 
pressed in terms which denied the justiciability of those disputes because of 
the absence of applicable rules of international law' (Lauterpachi, op. cit., 
51 IT.), because of the importance of “political” disputes {id., 139 IT.), or 
because judicial determination of certain disputes in accordance with the le.x 
lata would be unjust or deleterious to the national interest (id., 245 IT.). Dem¬ 
onstrations of the fallacious character of the legal disguises employed by States 
to justify refusal to submit legal disputes to judicial settlement have not served 
to lessen their intransigence in this respect. However lacking in juridical pre¬ 
cision, distinctions between legal and political disputes and between justiciable 
and non-justiciable disputes have been the practical basis for the development 
of alternative methods for the pacific settlement of international disputes. For 
the texts of several hundred treaties and analyses of alternative or cumulative 
methods stipulated by them for the pacific settlement of international disputes, 
see League of Nations, Arbitration and Security: Systematic Survey of the 
Arbitration Conventions and Treaties of Mutual Security Deposited with the 
League of Nations, 2d ed., 1927. V. 29,, 491 pp.; United Nations, Systematic 
Survey of Treaties for the Pacific Settlement (d International Disputes, /92S-* 
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1948, 1949. V. 3., 1202 pp.; Max Habicht, Post-War Treaties for the Pacific 
SettlemeiU of International Disputes (Harvard, 1931), 1109 pp., with ex¬ 
tensive bibliograpliy. 

Political Methods. On the traditional non-judicial methods for the pacific 
sclllcmenl of international disputes—negotiation, good olhccs, mediation, com¬ 
missions of inquiry, and conciliation—consult Lautcrpacht's Oppenheim, II, 
§§ 1 fT., with bibliographies; Hyde. II, 15.^9 IT.; Hackworth, VI, 1 fl'.; Genet, 
Traite de Diplomatic et de Droit Diplomatique, III, 539 IT.; Habicht, op. cit., 
1001 fT. 

For studies of the techniques employed by the League of Nations in the 
settlement of political disputes, see, e. g., I'homas P. Conwell-Lvans, 'The 
Leaf^ue Council in Action (1929); Felix Morlcv, The Society of Nations 
(1932); W. W. Willoughby. The Sino-Japanese Controversy and the League 
of Nations (1935); Margaret L. Burton, 'The Assembly of the Leayuc of Na¬ 
tions (1941), 2S4fT.; O.N. Doc. A-AC. 18/68, 29 June 1948, Secretariat 
Meim)randum on Measures and Procedures of Pacific Settlement employed by 
the Leayue of Nations. 

The methods employed by the United Nations in dealing with political dis¬ 
putes are summarized in the Yearbooks iff the Ihiited Naiiifns and rect>rded in 
detail in the Official Records of the Security C'cuincil and of the General .As¬ 
sembly. Cf. also G(HKlrich and Hanibro, Charter of the United Naiiifns, (2nd 
ed., 1949); Hans Kelsen. 'The Law of the United Naiiifns (1950), and his sup¬ 
plement, Recent Trends in the Law (ff the United Nations (1951 ). See further 
the documentation of the Interim Committee of the U.N. General Assembly 
—e. g., A/.AC.18/114, 5 July 1950, Report of Sub-Committee on Inter¬ 
national Cooperation in the Political Field, 88 pp. 

Arbitration and Judicial Settle/nent. Arbitration is '"the application of law 
and of judicial methods to the determination of disputes l^etween nations.'’ 
Moore, Diyest, VI I, 25. It is thus not a diplomatic procedure based on com¬ 
promise or the fair composition of political dilTerenccs, but is a species of 
judicial settlement or adjudication on the basis of international law. Cf. Bricrly 
(4th cd.), 251 IT.; Manlev O. Hudson, International Tribunals: Past and Fu¬ 
ture (1944), lOO, and passim; Judge Joseph C. Hutcheson’s observations in 
the Lisman Case, above, p. 2. See especially the magisterial "‘Notes on the 
Historical and Legal Phases of the Adjudicatitm of International Disputes” 
by John Bassett Moore in his International Adjudications, Modern Series, I 
(1929), xv-xci. 

For the texts of international awards and decisions, consult the publications 
of the Permanent Court of International Justice and of the International Court 
of Justice and, inter alia, the following collections, many of which are em¬ 
bellished with doctrinal notes: United Nations. Reports (ff International Arbi¬ 
tral Awards (3 vols., to 1949); J. B. Moore, HisUfry and Digest of the Inter¬ 
nal Umal Arbitrations to which the United States has been a Party, 6 vols., 
(1898); J. B. Moore, International Adjudications, Modern Series, 6 vols., 

(1929-33), Ancient Series, 1 vol., (1936); James Browm Scott, Hauue Court 
Reports, 2 vols., (1916, 1932); A. de Lapradclle and N. Politis, Rectteil des 
Arbitra^'cs InternationaiLX, Vol. 1, 1798-1855 (1905), Vol. 11, 1856-1872 
(1923); Annual Dii^ests, passim. For further citations to texts of awards and 
relevant documents, see A. M, Stuyt, Survey of International Arbitrations, 
1794-1938 (1939); U.N. Doc. A/CN.4/6, 7 March 1949, Ways and Means 
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of Makifii^ the Evidence of Customary InternationaJ Law More Readily Avail¬ 
able (Secretariat Memorandum ); and the bibliography in Durvvard V. Sandilcr, 
Evidence Before International Tribunals (1939), 3S2-402. 

In addition to works cited above, attention should also be called lo the fol¬ 
lowing works on the history and procedure of internalicmal tribunals: Manley 
O. Hudson, International Tribunals: Past and Future (1944); M, O. Hudson, 
The Permanent Court i)f !nternaiional Justice, 1920—1942: A Treatise (1943 ); 
Jackson H. Ralston, International Arbitration from Athens to Locarno ( 1929 ); 
J. H. Ralston, The Law and Procedure of International Tribunals (rev. ed., 
1926) and Supplement (1936); Kenneth S. Carlston, The Process of Inter¬ 
national Arbitration (1946); Helen M. Cor\\ Compiilsi)ry Arbitration of In¬ 
ternational Disputes (1932); A. H. F'eiler, 1 lie Mesii an Claims Commissiems, 
1923—1934: A Study in the Law and Proce{Jure of International tribunals 
( 1935); Sandifer, Evidence Before International Tribunals: Marjorie M. White- 
man, Damages in International Law, 3 vols., ( 1937-1943 ); Schwarzenbereer, 
1 (2dcd.), 3<S 1-544. 

See also Bibliography <m Arbitral Procedure prepared by the El.N. Secretarial, 
U.N. Doc. A/CN.4 29, 20 June 1950, 43 pp.; Reports on Arbitration Pro¬ 
cedure by Geoi'i^es Scelle, U.N. Doc. A/('N.4 IS, 21 March 1950, and 
A/CN.4 46, 2S May 1951, and accompanying documents and di.scussions in 
A/CN.4/SR., the summary records of the United Nations International Law 
Commission; Memorandttrn <m Arbitral Procedure, prepared by the U.N. Sec¬ 
retariat, A/CN,4/35, 21 November 1950. 
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The Covenant of the League of Nations 

Amended Text from IJ.S. For. ReL: Pari\ Peace Conference 1919, XIII, 72 


IHE HIGH CONTRACTING PARTIES, 

In order to promote international co-operation and to achieve international peace 
and security 

by the acceptance of obligations not to resort to war, 

by the prescription of open, just and honourable relations between nations, 
by the firm establishment of the understandings of international law as the 
actual rule of conduct among Governments, 
and by the maintenance of justice and a scrupulous respect for all treaty obliga¬ 
tions in the dealings of organised peoples with one another. 

Agree to this Covenant of the League of Nations. 

Article 1. 1. The original Members of the League of Nations shall be those of 
the Signatories which arc named in the Annex to this Covenant and also such of 
those other States named in the Annex as shall accede without reservation to this 
Covenant. Such accession shall be efTccled by a Declaration deposited with the 
Secretariat within tw'o months of the coming into force of the Covenant. Notice 
thereof shall be sent to all other Members of the League. 

2. Any fully self-governing State, Dominion or Colony not named in the Annex 
may become a Member of the League if its admission is agreed to by two-thirds of 
the Assembly, provided that it shall give effective guarantees of its sincere intention 
to observe its international obligations, and shall accept such regulations as may be 
prescribed by the l.eague in regard to its military, naval and air forces and arma¬ 
ments. 

3. Any Member of the League may, after two years’ notice of its intention so to 
do, withdraw from the League, provided that all its international obligations and 
all its obligations under this Covenant shall have been fulfilled at the time of its 
withdrawal. 

Article 2. The action of the League under this Covenant shall be effected through 
the instrumentality of an Assembly and of a Council, with a permanent Secretariat. 

Article 3. 1. The Assembly shall consist of Representatives of the Members of 
the League. 

2. The Assembly shall meet at stated intervals and from time to time as occasion 
may require at the Seat of the League or at such other place as may be decided 
upon. 

3. The Assembly may deal at its meetings with any matter within the sphere of 
action of the League or affecting the peace of the world. 

4. At meetings of the Assembly each Member of the League shall have one vote, 
and may have not more than three Representatives. 

Article 4, 1. The Council shall consist of Representatives of the Principal Allied 
and Associated Powers, together with Representatives of four other Members of 
the League. These four Members of the League shall be selected by the Assembly 
from time to time in its discretion. Until the appointment of the Representatives of 

1 [Ed.; The texts printed in italics indicate the amendments.] 
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the four Members of the Teague first selected by the Assembly, Representatives 
of Belgium, Brazil, Spain and Greece shall be members of the Council. 

2. With the approval of the majority of the Assembly, the Council may name 
additional Members of the League whose Representatives shall always be Members 
of the Council; the C ouncil with like approval mav increase the number of Mem¬ 
bers of the League to be selected by the Assembly for representation on the Coun¬ 
cil. 

2his. The Assembly shall fix by a two-thirds majority the rales dealinij with the 
eleerio/i of the non-pernuinent Members of the Council, and particularly such rei*u- 
lations as relate to their term of office and the conditions of re-eli^nbility. 

3. The Council shall meet from lime to time as occasion may require, and at 
least once a year, at the Seal of the League, or at such other place as may be de¬ 
cided upon. 

4. The Council may deal at its meetings with any matter within the sphere of 
action of the League or affecting the peace of the world. 

5. Any Member of tlie League not represented on the Council shall he invited to 
send a Representative to sit as a member at any meeting of the C'ouncil during the 
consideration of matters speciallv affecting the interest of that Member of the 
League. 

6. At meetings of the C'ouncil, each Member of the League represented on the 
Council shall have one vote, and may have not more than one Representative. 

Article 5. 1. Except where otherwise expressly provided in this Covenant or by 
the terms of the present Lrcaty, decisions at any meeting of the Assembly or of the 
Council shall require the agreement of all the Members of the League represented 
at the meeting, 

2, All matters of procedure at meetings of the Assembly or of the C^^uncil, in¬ 
cluding the appointment of C'ommittees to investigate particular matters, shall be 
regulated by the Assembly or by the Council and may be decided by a majority of 
the Members of the 1 eague represented at the meeting. 

3. 'I he first meeting of the Assembly and the first meeting of the Council shall be 
summoned by the i’resident of the United States of America. 

Article 6. 1, The permanent Secretariat shall he established at the Seat of the 
League. The Secretariat shall comprise a Secretary Ciencral and such secretaries and 
staff as mav be required. 

2. The first Secretary General shall be the person named in the Annex; there¬ 
after the Secretary Cieneral shall be appointed by the Council with the approval of 
the majority of the Assembly. 

3. The secretaries and staff of the Secretariat shall be appointed by the vSccretary 
General w ith the approval of the Council. 

4. I'he Secretary General shall act in that capacity at all meetings of the As¬ 
sembly and of the Council. 

5. The expenses of the League .shall he borne by the Members of the League in 
the proportion decided by the Assembly. 

Article 7, 1. The Seat of the League is established at Geneva. 

2. I'he Council may at any time decide that the .Seat of the League shall be estab¬ 
lished elsewhere. 

3. All positions under or in connection with the League, including the Secre¬ 
tarial, shall be open equally to men and women. 

4. Representatives of the Members of the League and officials of the League 
when engaged on the business of the League shall enjoy diplomatic privileges and 
immunities. 

5. The buildings and other property occupied by the League or its officials or by 
Representatives attending its meetings shall be inviolable. 

Article H. I. The Members of the League recognise that the maintenance of 
peace requires the reduction of national armaments to the lowest point consistent 
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with national safety and the enforcement by common action of international obliga¬ 
tions. 

2. I he Council, taking account of the geographical situation and circumstances 
of each wStatc, shall formulate plans for such reduction for the consideration and 
action of the several Governments. 

3. Such plans shall be subject to reconsideration and revision at least every ten 
years. 

4. Alter these plans shall have been adopted by the several Governments, the 
limits ol armaments therein fixed shall not be exceeded without the concurrence of 
the Council. 

5. rhe Members of the League agree that the manufacture bv private enterprise 
of munitions and implements of war is open to grave objections. 1 he C'ouncil shall 
advise how the evil effects attendant upon such manufacture can be prevented, due 
regard being had to the necessities of those Members of the League which arc not 
able to manufacture the munitions and implements of w'i\r nccessarv for their safety. 

6. The Members of the League undertake to interchange full and frank informa¬ 
tion as to the scale of their armaments, their military, naval and air programmes 
and the condition of such of their industries as arc adaptable to war-like purposes. 

/irficic 9. A permanent Commission shall be constituted to advise the Council 
on the execution of the provisions of Articles 1 and 8 and on military, naval and 
air ijuestions generally. 

Article K). 4he Members of the League undert.ake to respect and preserve as 
against external aggression the territorial integrity and existing political independ¬ 
ence of all Members of the League. In case of any such aggression or in case of 
any threat or danger of such aggression the Council shall advise upon the means by 
which this obligation shall be fulfilled. 

Article II. 1. Any war or threat of war, whether immcdiatelv afl'ccling any of 
ihe Members of the l eague or not, is hereby declared a matter of concern to the 
whole League, and the League shall take any action that may be deemed wise and 
effectual to safeguard the peace of nations. In case any such emergency should 
arise the Secretary General shall on the retjuest of any Member of the League 
forthwith summon a meeting of the Council. 

2. It is also declared to be the friendly right of each Member of the League to 
bring to the attention of the Assembly or of the Council any circumstance what¬ 
ever affecting international relations which threatens to disturb international peace 
or the good understanding betw^een nations upon which peace depends. 

Article 12. 1. The Members of the League agree that, if there should arise be¬ 
tween them any dispute likely to lead to a rupture, they will submit the matter either 
to arbitration or judicial settlement or to inquiry by the Council, and they agree in 
no case to resort to war until three months after the award by the arbitrators or the 
judicial decision, or the report by the Council. 

2. In any case under this Article the award of the arbitrators or the judicial 
decision shall be made within a reasonable time, and the report of the Council shall 
be made within six months after the submission of the dispute. 

Article J3. 1. Ihe Members of the League agree that, whenever any dispute 
shall arise between them w'hich they recognize to be suitable for submission to 
arbitration or judicial settlement, and which cannot be satisfactorily settled bv 
diplomacy, they will submit the whole subject matter to arbitration or judicial 
settlement. 

2. Disputes as to the interpretation of a treaty, as to any question of interna¬ 
tional law, as to the existence of any fact which, if established, would constitute a 
breach of any international obligation, or as to the extent and nature of the repara¬ 
tion to be made for any such breach, arc declared to be among those which arc 
generally suitable for submission to arbitration or judicial settlement. 

3. For the consideration of any such dispute, the court to which the case is re- 
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ferred shall he the Permanent Court of International Justice, established in accord¬ 
ance with Article 14, or any tribunal agreed on by the parties to the dispute or stipu¬ 
lated in any convention existing between them. 

4. The Members of the League agree that they will carry out in full good faith 
any award or decision that may be rendered, and that they will not resort to war 
against a Member of the League which complies therew'ith. In the event of any 
failure to carry out such an award or decision, the Council shall propose what steps 
should be taken to give effect thereto. 

Article 14. The Council shall formulate and submit to the Members of the 
League for adoption plans for the establishment of a Permanent Court of Interna¬ 
tional Justice. The Court shall be competent to hear and determine any dispute of 
an international character which the parties thereto submit to it. The Court may 
also give an advisory opinion upon any dispute or question referred to it by the 
Council or by the Assembly. 

Article 15. 1. If there should arise between Members of the League any dis¬ 
pute likely to lead to a rupture, which is not submitted to arbitration or judicial 
settlement in accordance with Article 13, the Members of the League agree that 
they will submit the matter to the Council. Any party to the dispute may effect such 
submission by giving notice of the existence of the dispute to the Secretary General, 
w'ho will make all necessary arrangements for a full investigation and consideration 
thereof. 

2. For this purpose the parties to the dispute will communicate to the Secretary 
General, as promptly as possible, statements of their case with all the relevant facts 
and papers, and the Council may forthwith direct the publication thereof. 

3. The Council shall endeavour to effect a settlement of the dispute, and if such 
efforts are successful, a statement shall be made public giving such facts and ex¬ 
planations regarding the dispute and the terms of settlement thereof as the Council 
may deem appropriate. 

4. If the dispute is not thus settled, the Council either unanimously or by a 
majority vole shall make and publish a report containing a statement of the facts 
of the dispute and the recommendations which are deemed just and proper in re¬ 
gard thereto. 

5. Any Member of the League represented on the Council may make public a 
statement of the facts of the dispute and of its conclusions regarding the same. 

6. If a report by the Council is unanimously agreed to by the members thereof 
other than the Representatives of one or more of the parties to the dispute, the 
Members of the League agree that they will not go to war with any party to the dis¬ 
pute which complies with the recommendations of the report. 

7. If the Council fails to reach a report which is unanimously agreed to by the 
members thereof, other than the Representatives of one or more of the parties to 
the dispute, the Members of the League reserve to themselves the right to take such 
action as they shall consider necessary for the maintenance of right and justice. 

8. If the dispute between the parties is claimed by one of them, and is found 
by the Council, to arise out of a matter which by international law is solely within 
the domestic jurisdiction of that party, the Council shall so report, and shall make 
no recommendation as to its settlement. 

9. The Council may in any case under this Article refer the dispute to the As¬ 
sembly. The dispute shall be so referred at the request of either party to the dispute, 
provided that such request be made within fourteen days after the submission of 
the dispute to the Council. 

10. In any case referred to the Assembly, all the provisions of this Article and of 
Article 12 relating to the action and powers of the C'ouncil shall apply to the action 
and powers of the Assembly, provided that a report made by the Assembly, if 
concurred in by the Representatives of those Members of the League represented on 
the Council and of a majority of the other Members of the League, exclusive in each 
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case of the Representatives of the parties to the dispute, shall have the same force 
as a report by the Council concurred in by all the members thereof other than the 
Representatives of one or more of the parties to the dispute. 

Article 16. 1. Should any Member of the Ixague resort to war in disregard of 
its covenants under Articles 12, 13 or 15, it shall ips(y facto be deemed to have com¬ 
mitted an act of war against all other Members of the League, which hereby under¬ 
take immediately to subject it to the severance of all trade or financial relations, the 
prohibition of all intercourse between their nationals and the nationals of the 
covenant-breaking State, and the prevention of all financial, commercial or per¬ 
sonal inlercoursc betw'cen the nationals of the covenant-breaking State and the 
nationals of any other State, whether a Member of the League or not. 

2. It shall be the duty of the Council in such case to recommend to the several 
Governments concerned what effective military, naval or air force the Members of 
the League shall severally contribute to the armed forces to be used to protect the 
covenants of the League. 

3. The Members of the League agree, further, that they will mutually support 
one another in the financial and economic measures which arc taken under this 
Article, in order to minimise the loss and inconvenience resulting from the above 
measures, and that they will mutually support one another in resisting any special 
measures aimed at one of their number by the covenant-breaking Slate, and that 
they w'ill take the necessary steps to afford passage through their territory to the 
forces of anv of the Members of the l eague which are co-operating to protect the 
covenants of the League. 

4. Any Member of the League which has violated any covenant of the League 
may be declared to be no longer a Member of the League by a vote of the Council 
concurred in by the Representatives of all the other Members of the League repre¬ 
sented thereon. 

Article 17. 1. In the event of a dispute between a Member of the League and a 
State which is not a Member of the League, or between States not Members of 
the League, the Slate or States not Members of the League shall be invited to ac¬ 
cept the obligations of membership in the League for the purposes of such dispute, 
upon such conditions as the Council may deem just. If such invitation is accepted, 
the provisions of Articles 12 to 16 inclusive shall be applied with such modifications 
as mav be deemed necessary by the Council. 

2. Upon such invitation being given the Council shall immediately institute an 
inquiry into the circumstances of the dispute and recommend such action as may 
seem best and most effectual in the circumstances. 

3. If a State so invited shall refuse to accept the obligations of membership in 
the League for the purposes of such dispute, and shall resort to w ar against a Mem¬ 
ber of the League, the provisions of Article 16 shall be applicable as against the 
State taking such action. 

4. If both parties to the dispute w'hcn so invited refuse to accept the obligations 
of membership in the League for the purposes of such dispute, the Council may take 
such measures and make such recommendations as will prevent hostilities and will 
result in the settlement of the dispute. 

Article 18. Every treaty or international engagement entered into hereafter by 
any Member of the I.eague shall be forthwith registered wdth the Secretariat and 
shall as soon as possible be published by it. No such treaty or international engage¬ 
ment shall be binding until so registered. 

Article 19. The Assembly may from time to lime advise the reconsideration by 
Members of the League of treaties which have become inapplicable and the con¬ 
sideration of international conditions whose continuance might endanger the peace 
of the world. 

Article 20. 1. The members of the League severally agree that this Covenant 
is accepted as abrogating all obligations or understandings inter se which are in- 
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consistent with the terms thereof, and solemnly undertake that they will not here¬ 
after enter into any engagements inconsistent with the terms thereof. 

2. In case any Mernher of the League shall, before becoming a Member of the 
League, have undertaken any obligations inconsistent with the terms of this 
Covenant, it shall be the duty of such Member to take immediate steps to procure 
its release from such obligations. 

Article 2J. Nothing in this Covenant shall be deemed to alTect the validity of 
international engagements, such as treaties of arbitration or regional understand¬ 
ings like the Monroe doctrine, for securing the maintenance of peace. 

Article 22. J. lo those colonics and territories which as a consequence of the 
late war have ceased to be under the sovereignty of the States which Ibrmerly gov¬ 
erned them and which arc inhabited by peoples not yet able to stand by themselves 
under the strenuous conditions of the modern world, there should be applied the 
principle that the well-being and development of such peoples form a sacred trust 
of civilisation and that securities for the performance of this trust should be em¬ 
bodied in this Covenant. 

2. The best method of giving practical effect to this principle is that the tutelage 
of such peoples should be entrusted to advanced nations who by reason of their 
resources, their experience or their geographical position can best undertake this 
responsibility, and who are willing to accept it. and that this tutelage should be ex¬ 
ercised by them as Mandatories on behalf of the L.eagiie. 

3. The character of the mandate must differ according to the stage of the de¬ 
velopment of the people, the geographical situation of the territory, its economic 
conditions and other similar circumstances. 

4. Certain communities formerly belonging to the Turkish Empire have reached 
a stage of development where their existence as independent nations can be pro¬ 
visionally recognised subject to the rendering of administrative advice and assistance 
by a Mandatory until such time as they are able to stand alone. The wishes of 
these comnuiniiies must be a principal consideration in the selection of the Manda¬ 
tory. 

5. Other peoples, especially those of Central Africa, are at such a stage that the 
Mandatory must be responsible for the administration of the territory under condi¬ 
tions which will guarantee freedom of conscience and religion, subject only to the 
maintenance of public order and morals, the prohibition of abuses such as the 
slave trade, the arms Iralfic and the liquor traflic, and the prevention of the estab¬ 
lishment of fortifications or military and naval bases and of military training of 
the natives for other than police purposes and the defence of territory, and w'ill also 
secure equal opportunities for the trade and commerce of other Members of the 
League. 

6. Ihcrc are territories, such as South-West Africa and certain of the South 
Pacific Islands, which, owing to the sparsencss of their population, or their small 
size, or their remoteness from the centres of civilisation, or their geographical 
contiguity to the territory of the Mandatory, and other circumstances, can be best 
administered under the laws of the Mandatory as integral portions of its territory, 
subject to the safeguards above mentioned in the interests of the indigenous popula¬ 
tion. 

7. In every case of mandate, the Mandatory shall render to the Council an an¬ 
nual report in reference to the territory committed to its charge. 

8. Lhc degree of authority, control, or administration to be exercised by the 
Mandatory shall, if not previously agreed upon by the Members of the League, be 
explicitly defined in each case by the Council. 

9. A permanent Commission shall be constituted to receive and examine the 
annual reports of the Mandatories and to advise the Council on all matters re¬ 
lating to the observance of the mandates. 

Article 23. Subject to and in accordance with the provisions of international 
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conventions existing or hereafter to be agreed upon, the Members of the Ixague; 

(a) will endeavour to secure and maintain fair and humane conditions of labour 
for men, women, and children, both in their own countries and in all coun¬ 
tries to which their commercial and industrial relations extend, and for 
that purpose will establish and maintain the necessary international organ¬ 
isations; 

(b) undertake to secure just treatment of the native inhabitants of territories 
under their control; 

(c) will entrust the League with the general supervision over the execution of 
agreements with regard to the traffic in women and children, and the traffic 
in opium and other dangerous drugs; 

(d) will entrust the League with the general supervision of the trade in arms and 
ammunition with the countries in which the control of this traffic is neces¬ 
sary in the common interest; 

(c) will make provision to secure and maintain freedom of communications and 
of transit and equitable treatment for the commerce of all Members of the 
League. In this connection, the special necessities of the regions devastated 
during the war of 1914-1918 shall be borne in mind; 

(f) will endeavour to take steps in matters of international concern for the 
prevention and control of disease. 

Article 24. 1. 'I here shall he placed under the direction of the League all inter¬ 
national bureaux already established by general treaties if the parties to such treaties 
consent. All such international bureaux and all commissions for the regulation of 
matters of international interest hereafter constituted shall be placed under the 
direction of the I.eague. 

2. In all matters of international interest which are regulated by general con¬ 
ventions but which are not placed under the control of international bureaux or 
commissions, the Secretariat of the League shall, subject to the consent of the Coun¬ 
cil and if desired by the parties, collect and distribute all relevant information and 
shall render any other assistance which may be necessary or desirable. 

3. The Council may include as part of the expenses of the Secretariat the ex¬ 
penses of any bureau or commisskai which is placed under the direction of the 
l.cague. 

Article 25, The Members of the League agree to encourage and promote the 
establishment and co-operation of duly authorised voluntary national Red Cross 
organisations having as purposes the improvement of health, the prevention of 
disease and the mitigation of sulfering throughout the world. 

Article 26. 1. Amendments to this Covenant will lake effect when ratified by the 
Members of the League whose Representatives compose the Council and by a 
majority of the Members of the League whose Representatives compose the As¬ 
sembly. 

2. No such amendment shall bind any Member of the League which signifies 
its dissent therefrom, but in that case it shall cease to be a Member of the l eague. 
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Charter of the United Nations 

TS., 993 

li e the peoples of the United Nations determined to save succeeding generations 
from the scourge of war, which twice in our lifetime has brought untold sorrow 
to mankind, and 

to reaffirm faith in fundamental human rights, in the dignity and worth of the 
human person, in the equal rights of men and women and of nations large and 
small, and 

to establish conditions under which justice and respect for the obligations arising 
from treaties and other sources of international law can be maintained, and 

to promote social progress and better standards of life in larger freedom, 

and for these ends to practice tolerance and live together in peace with one an¬ 
other as good neighbors, and 

to unite our strength to maintain international peace and security, and 

to ensure, by the acceptance of principles and the institution of methods, that armed 
force shall not be used, save in the common interest, and 

to employ international machinery for the promotion of the economic and social 
advancement of all peoples, 

have resolved to combine our efforts to accomplish these aims. 

Accordingly, our respective Governments, through representatives assembled in 
the city of San Francisco, w'ho have exhibited their full powers found to be in good 
and due form, have agreed to the present Charter of the United Nations and do 
hereby establish an international organization to be known as the United Nations. 

CHAPTER I 

Purposes and Principles 

Article 1. The Purposes of the United Nations arc: 

1. To maintain international peace and security, and to that end: to take effec¬ 
tive collective measures for the prevention and removal of threats to the peace, and 
for the suppression of acts of aggression or other breaches of the peace, and to 
bring about by peaceful means, and in conformity with the principles of justice and 
international law, adjustment or settlement of international disputes or situations 
which might lead to a breach of the peace; 

2. To develop friendly relations among natrons based on respect for the prin¬ 
ciple of equal rights and self-determination of peoples, and to take other appropriate 
measures to strengthen universal peace; 

10.31 
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3. To achieve international cooperation in solving international problems of 
an economic, social, cultural, or humanitarian character, and in promoting and 
encouraging respect for human rights and for fundamental freedoms for all with¬ 
out distinction as to race, sex, language, or religion; and 

4. 1o be a center for harmonizing the actions of nations in the attainment of 
these common ends. 

Article 2. The Organization and its Members, in pursuit of the Purposes stated 
in Article I, shall act in accordance with the following Principles. 

1. Ihe Organization is based on the principle of the sovereign ecjuality of all 
its Members. 

2. All Members, in order to ensure to all of them the rights and benefits resulting 
from membership, shall fulfil in good faith the obligations assumed by them in 
accordance with the present Charter. 

3. All Members shall settle their international disputes by peaceful means in 
such a manner that international peace and security, and justice, are not endan¬ 
gered. 

4. All Members shall relrain in their international relations I t orn the threat or 
use of force against the territorial integrity or political independence of any state, 
or in any other manner inconsistent with the Purposes of the United Nations. 

5. All Members shall give the United Nations everv assistance in any action it 
takes in accordance with the present Charter, and shall refrain from giving as¬ 
sistance to any stale against which the United Nations is taking preventive or en¬ 
forcement action. 

6. The Organization shall ensure that slates w'hich are not Members of the 
United Nations act in accordance with these Principles so far as may be necessary 
for the maintenance of international peace and security. 

7. Nothing contained in the present Charter shall authorize the United Na¬ 
tions to intervene in matters which are essentially within the domestic jurisdiction 
of any state or shall require the Members to submit such matters to settlement 
under the present Charter; but this principle shall not prejudice the application 
of enforcement measures under Chapter VII. 

CHAPTER JI 

Membership 

Article 3. The original Members of Ihe United Nations shall be the states which, 
having participated in the United Nations Conference on International Organiza¬ 
tion at San Francisco, or having previously signed the Declaration by United Na¬ 
tions of January I, PJ42, sign the present C'hartcr and ratify it in accordance with 
Article I lO. 

Article 4. I. .Membership in the United Nations is open to all other peace-loving 
states which accept the obligations contained in the present Charter and, in the 
judgment of the Organization, arc able and willing to carry out these obligations. 

2. i he admission ol any such state to membership in the United Nations will be 
effected by a decision of the General Assembly upon the recommendation of the 
Security Council. 

Article 5. A Member of the United Nations against which preventive or en¬ 
forcement action has been taken by the Security Council may be suspended from 
the exercise of the rights and privileges of membership by the General Assembly 
upon Ihe recommendation of the Security Council. The exercise of these rights and 
privileges may be restored by the Security Council. 

Article 6. A Member of the United Nations which has persistently violated the 
Principles contained in the present Charter may be expelled from the Organization 
by the General Assembly upon the recommendation of the Security Council. 
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CHAPTER m 
Organs 

Article 7. 1. There arc established as the principal organs of the United Na¬ 
tions: a General Assembly, a Security Council, an Economic and Social Council, 
a Trusteeship Council, an International Court of Justice, and a Secretariat. 

2. Such subsidiary organs as may be found necessary may be established in 
accordance with the present Charter. 

Article S. Ihe United Nations shall place no restrictions on the eligibility of 
men and women to participate in any capacity and under conditions of equality in 
its principal and subsidiary organs. 

CHAPTER IV 

The General Assembly 

Composition 

Article 9. 1. The General Assembly shall consist of all the Members of the 
United Nations. 

2. Each Member shall have not more than five representatives in the General 
Assembly. 


Functions and Powers 

Article 10, The General Assembly may discuss any questions or any matters 
within the scope of the present Charter or relating to the powers and functions of 
any organs provided for in the present Charter, and, except as provided in Article 
12, may make recommendations to the Members of the United Nations or to the 
Security Council or to both on any such questions or matters. 

Article 11, 1. The General Assembly may consider the general principles of 
cooperation in the maintenance of international peace and security, including the 
principles governing disarmament and the regulation of armaments, and may make 
recommendations with regard to such principles to the Members or to the Security 
Council or to both. 

2. The General Assembly may discuss any questions relating to the maintenance 
of international peace and security brought before it by any Member of the United 
Nations, or by the Security Council, or by a state which is not a Member of the 
United Nations in accordance with Article 35, paragraph 2, and, except as pro¬ 
vided in Article 12, may make recommendations with regard to any such questions 
to the state or states concerned or to the Security Council or to both. Any such 
question on which action is necessary shall be referred to the Security Council 
by the General Assembly either before or after discussion. 

3. The Cieneral Assembly may call the attention of the Security Council to situa¬ 
tions which are likely to endanger international peace and security. 

4. The powers of the General Assembly set forth in this Article shall not limit 
the general scope of Article 10. 

Article 12. 1 While the Security Council is exercising in respect of any dispute 
or situation the functions assigned to it in the present Charter, the General As¬ 
sembly shall not make any recommendation w'ith regard to that dispute or situation 
unless the Security Council so requests. 

2. The Secretary-General, with (he consent of the Security Council, shall notify 
the General Assembly at each session of any matters relative to the maintenance of 
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international peace and security which are being dealt with by the vSecurity Council 
and shall similarly notify the General Assembiy, or the Members of the United 
Nations if the General Assembly is not in session, immediately the Security Coun¬ 
cil ceases to deal with such matters. 

Article 13. 1. The General Assembly shall initiate studies and make recom¬ 
mendations for the purpose of: 

a. promoting international cooperation in the political field and encouraging the 
progressive development of international law and its codification; 

b. promoting international cooperation in the economic, social, cultural, educa¬ 
tional, and health fields, and assisting in the realization of human rights and funda¬ 
mental freedoms for all without distinction as to race, sex, language, or religion. 

2. The further responsibilities, functions, and powers of the Cieneral Assembly 
with respect to matters mentioned in paragraph 1 (b) above are set forth in Chap¬ 
ters JX and X. 

Article 14. Subject to the provisions of Article 12, the General Assembly may 
recommend measures for the peaceful ailjustmeni of any situation, regardless of 
origin, which it deems likely to impair the general welfare or friendly relations 
among nations, including situations resulting from a violation of the provisions of 
the present Charter setting forth the Purposes and Principles of the United Nations. 

Article 15. 1. Ihe Cieneral Assembly shall receive and consider annual and 
special reports from the Security C\)uncii; these reports shall include an account of 
the measures that the Security C'ouncil has decided upon or taken to maintain inter¬ 
national peace and security. 

2. Ihc Cjeneral Assembly shall receive and consider reports from the other 
organs of the United Nations. 

Article 16. The Cieneral Assembly shall perform such functions with respect to 
the international trusteeship system as arc assigned to it under Chapters XII and 
XIll, including the approval of the trusteeship agreements for areas not designated 
as strategic. 

Article 17. 1. Ihe Cieneral Assembly shall consider and approve the budget of 
the Organization. 

2. The expenses of the Organization shall be borne by the Members as appor¬ 
tioned by the Cieneral Assembly. 

3. The General Assembly shall consider and approve any financial and budgetary 
arrangements with specialized agencies referred to in Article 57 and shall examine 
the administrative budgets of such specialized agencies with a view to making 
recommendations to the agencies concerned. 

Voting 

Article 18. 1. Each member of the General Assembly shall have one vote. 

2. Decisions of the General Assembly on important questions shall be made by 
a two-thirds majority of the members present and voting. These questions shall in¬ 
clude: recommendations with respect to the maintenance of international peace 
and security, the election of the non-permanent members of the Security Council, 
the election of the members of the Economic and Social Council, the election of 
members of the Trusteeship Council in accordance with paragraph 1 (c) of Article 
86, the admission of new Members to the United Nations, the suspension of the 
rights and privileges of membership, the expulsion of Members, questions relating 
to the operation of the trusteeship system, and budgetary questions. 

3. Decisions on other questions, including the determination of additional cate¬ 
gories of questions to be decided by a two-thirds majority, shall be made by a 
majority of the members present and voting. 

Article 19. A Member of the United Nations which is in arrears in the payment 
of its financial contributions to the Organization shall have no vote in the General 
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Assembly if the amount of its arrears equals or exceeds the amount of the con¬ 
tributions due from it for the preceding two full years. The General Assembly may, 
nevertheless, permit such a Member to vote if it is satistied that the failure to pay 
is due to conditions beyond the control of the Member. 

Procedure 

Article 20. The General Assemblv shall meet in regular annual sessions and in 
such special sessions as occasion may require. Special sessions shall be convoked 
by the SccTctary-General at the request of the Security Council or of a majority of 
the Members of the United Nations. 

Article 21. the Cietieral Assembly shall adopt its own rules of procedure. It shall 
elect its President for each session. 

Article 22. The General Assembly may establish such subsidiary organs as it 
deems necessary for the performance of its functions. 

CHAPTER V 
The Security Council 

Com POST! ION 

Article 23. 1. The Security Council shall consist of eleven Members of the 
United Nations. The Republic of China, France, the Union of Soviet Socialist Re¬ 
publics, the United Kingdom of Great Britain and Northern Ireland, and the United 
States of America shall be permanent members of the Security Council. The Gen¬ 
eral Assembly shall elect six other Members of the United Nations to be non¬ 
permanent members of the Security Council, due regard being specially paid, in 
the first instance to the contribution of Members of the United Nations to the 
maintenance of international peace and security and to the other purposes of the 
Organization, and also to equitable geographical distribution. 

2. The non-permanent members of the Security Council shall be elected for a 
term of two years. In the first election of the non-permanent members, however, 
three shall be chosen for a term of one year. A retiring member shall not be eligible 
for immediate re-election. 

3. Each member of the Security Council shall have one representative. 

Functions and Powers 

Article 24. 1. In order to ensure prompt and cdeclive action by the United Na¬ 
tions, its Members confer on the Security Council primary responsibility for the 
maintenance of international peace and security, and agree that in carrying out 
its duties under this responsibility the Security Council acts on their behalf. 

2. In discharging these duties the Security Council shall act in accordance with 
the Purposes and Principles of the United Nations. The specific powers granted to 
the Security Council for the discharge of these duties are laid down in Chapters 
VI, Vll, VIII, and XII. 

3. The Security Council shall submit annual and, when necessary, special re¬ 
ports to the General Assembly for its consideration. 

Article 25. The Members of the United Nations agree to accept and carry out 
the decisions of the Security Council in accordance with the present Charter. 

Article 26. In order to promote the establishment and maintenance of inter¬ 
national peace and security with the least diversion for armaments of the world’s 
human and economic resources, the Security Council shall be responsible for 
formulating, with the assistance of the Military Staff Committee referred to in 
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Article 47, plans to be submitted to the Members of the United Nations for the 
establishment of a system for the regulation of armaments. 

VoilNG 

Article 27. 1. Each member of the Security Council shall have one vote. 

2. Decisions of the Security Council on procedural matters shall be made by an 
affirmative vote of seven members. 

.3. Decisions of the Security C'ouncil on all other matters shall be made by an 
affirmative vote of seven members including the concurring voles of the permanent 
members; provided that, in decisions under Chapter VI, and under paragraph 
3 of Article 52, a party to a dispute shall abstain from voting. 


Procedure 

Article 28. 1. The Security Council shall be so organized as to be able to func¬ 
tion continuously. Each member of the Security Council shall for this purpose be 
represented at all times at the seat of the Organization. 

2. riie Security Council shall hold periodic meetings at which each of its mem¬ 
bers may, if it so desires, be represented by a member of the government or by 
some (^tiier specially designated representative. 

3. I he Security Council may hold meetings at such places other than the seat of 
the Organization as in its judgment will best facilitate its work. 

Article 29. The Security Council may establish such subsidiary organs as it 
deems necessary for the performance of its functions. 

Article 30. I’he Security Council shall adopt its own rules of procedure, includ¬ 
ing the method of selecting its President. 

Article 31. Any Member of the United Nations which is not a member of the 
Security Council may participate, without vote, in the discussion of any ejuestion 
brought before the Security Council whenever the latter considers that the interests 
of that Member arc specially affected. 

Article 32. An) Member of the United Nations which is not a member of the 
Security Council or any slate which is not a Member of the United Nations, if it 
is a party to a dispute under consideration by the Security Council, shall be invited 
to participate, without vote, in the discussion relating to the dispute, fhe Security 
Council shall lay down such conditions as it deems just for the participation of a 
state which is not a Member of the United Nations. 


CHAPTER ^T 

Pacific Settlement of Disputes 

Article 33. 1. The parties to any dispute, the continuance of which is likely to 
endanger the maintenance of international peace and security, shall, first of all, 
seek a solution by negotiation, cnt|uiry, mediation, conciliation, arbitration, judicial 
settlement, resort to regional agencies or arrangements, or other peaceful means 
of their own choice. 

2. The Security Council shall, when it deems necessary, call upon the parties to 
settle their dispute by such means. 

Article 34. The Security Council may investigate any dispute, or any situation 
which might lead to international friction or give rise to a dispute, in order to deter¬ 
mine whether the continuance of the dispute or situation is likely to endanger the 
maintenance of international peace and security. 

Article 35. 1. Any Member of the United Nations may bring any dispute, or 
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any situation of the nature refcrretl to in Article 34, to the attention of the Security 
Council or of the General Assembly. 

2. A stale which is not a Member of the United Nations mav bring to the atten¬ 
tion of the Security Council or of the General Assembly any dispute to which it is 
a parly if it accepts in advance, for the purposes of the dispute, the obligations of 
pacific settlement provided in the present Charter. 

3. I'he proceedings of the General Assembly in respect of matters brought to 
its attention under this Article will be subject to the provisions of Articles 1 I and 
12 . 

Article 36. I. The Security Council may, at any stage of a dispute of the nature 
referred to in Article 33 or of a situation of like nature, recommend appropriate 
procedures or methods of adjustment. 

2. I’he SecLirit) Council should take into consideration anv procedures for the 
settlement of the dispute which have already been adopted by the parties. 

3. In making recommendations under this Article the vSecurity Council should 
also take into consideration that legal disputes should as a general rule be referred 
by the parties to the International Court of Justice in accordance w ith the provisions 
of the Statute of the Court. 

Article 37. 1. Should the parties to a dispute of the nature referred to in Article 
33 fail to settle it by the means indicated in that Article, they shall refer it to the 
Security Council. 

2. If the wSecurity Council deems that the continuance of the dispute is in fact 
likely to endanger the maintenance of international peace and security, it shall 
decide whether to take action under Article 36 or to recommend such terms of 
settlement as it may consider appropriate. 

Article 38. Without prejudice to the provisions of Articles 33 to 37, the Security 
Council may, if all the parties to any dispute so retjuest, make recommendations to 
the parties with a view to a pacific settlement of the dispute. 


CHAPTER VH 

Action With Rc.spcct to Threat.s to the Peace, Breaches 
of the Peace, and Acts of Aggression 

Article 39. The Security Council shall determine the existence of any threat to 
the peace, breach of the peace, or act of aggression and shall make recommenda¬ 
tions, or decide what measures shall be taken in accordance with Articles 41 and 42, 
to maintain or restore international peace and security. 

Article 40. In order to prevent an aggravation of the situation, the Security 
Council may, before making the recommendations or deciding upon the measures 
provided for in Article 39, call upon the parties concerned to comply with such pro¬ 
visional measures as it deems necessary or desirable. Such provisional measures 
shall be without prejudice to the rights, claims, or position of the parties concerned. 
The Security Council shall duly take account of failure to comply with such pro¬ 
visional measures. 

Article 4!. The .Security Council may decide what measures not involving the 
use of armed force arc to be employed to give effect to its decisions, and it may 
call upon the Members of the United Nations to apply such measures. These may 
include complete or partial interruption of economic relations and of rail, sea, air, 
postal, telegraphic, radio, and other means of communication, and the severance of 
diplomatic relations. 

Article 42, Should the Security Council consider that measures provided for in 
Article 41 w^ould be inadequate or have proved to be inadequate, it may take such 
action by air, sea, or land forces as may be necessary to maintain or restore inter- 
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national peace and security. Such action may include demonstrations, blockade, 
and other operations by air, sea, or land forces of Members of the United Nations. 

Article 43. 1, All Members of the United Nations, in order to contribute to the 
maintenance ol international peace and security, undertake to make available to the 
Security Council, on its call and in accordance with a special agreement or agree¬ 
ments, armed forces, assistance, and facilities, including rights of passage, necessary 
for the purpose of maintaining international peace and security. 

2. Such agreement or agreements shall govern the numbers and types of forces, 
their degree of readiness and general location, and the nature of the facilities and 
assistance to be provided. 

.3. The agreement or agreements shall be negotiated as soon as possible on the 
initiative ol the Security Council. They shall be concluded between the Security 
Council and Members or between the .Security Council and groups of Members and 
shall be subject to ratification by the signatory states in accordance with their re¬ 
spective constitutional processes. 

Article 44. When the Security Council has decided to use force it shall, before 
calling upon a Member not represented on it to provide armed forces in fulfillment 
of the obligations assumed under Article 43, invite that Member, if the Member so 
desires, to participate in the decisions of the Security Council concerning the em¬ 
ployment of contingents of that Member’s armed forces. 

Article 45. In order to enable the United Nations to take urgent military meas¬ 
ures, Members shall hold immediately available national air-force contingents for 
combined international enforcement action. The strength and degree of readiness 
of these contingents and plans for their combined action shall be determined, within 
the limits laid down in the special agreement or agreements referred to in Article 
43, by the Security Council v\ith the assistance of the Military Staff Committee. 

Article 46. Plans for the application of armed force shall be made by the Se¬ 
curity Council with the assistance of the Military vStaff Committee. 

Article 47. 1, There shall be established a Military .Staff Committee to advise 
and assist the .Security Council on all questions relating to the Security Council’s 
military requirements for the maintenance of international peace and security, the 
employment and command of forces placed at its disposal, the regulation of arma¬ 
ments, and possible disarmament. 

2. The Military Staff Committee shall consist of the Chiefs of Staff of the perma¬ 
nent members of the Security Council or their representatives. Any Member of the 
United Nations not permanently represented on the Committee shall be invited 
by the Committee to be associated with it when the efficient discharge of the Com¬ 
mittee’s responsibilities requires the participation of that Member in its work. 

3. The Military Staff Committee shall be responsible under the Security Council 
for the strategic direction of any armed forces placed at the disposal of the Security 
Council. Questions relating to the command of such forces shall be worked out 
subsequently. 

4. The Military Staff Committee, with the authorization of the Security Council 
and after consultation with appropriate regional agencies, may establish regional 
subcommittees. 

Article 4S. I. ilie action required to carry out the decisions of the Security 
Council for the maintenance of international peace and security shall be taken 
by all the Members of the United Nations or by some of them, as the Security 
Council may determine. 

2. Such decisions shall be carried out by the Members of the United Nations 
directly and through their action in the appropriate international agencies of which 
they arc members. 

Article 49. The Members of the United Nations shall join in affording mutual 
assistance in carrying out the measures decided upon by the Security Council. 

Article 50. If preventive or enforcement measures against any state are taken by 
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the Security Council, any other state, whether a Member of the United Nations or 
not, which finds itself confronted with special economic problems arising from the 
carrying out of those measures shall have the right to consult the Security Council 
with regard to a solution of those problems* 

Article 5/. Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against a Member 
of the United Nations, until the Security Council has taken the measures necessary 
to maintain international peace and security. Measures taken by Members in the 
exercise of this right of self-defense shall be immediately reported to the Security 
Council and shall not in any way affect the authority and responsibility of the Se¬ 
curity Council under the present Charter to take at any time such action as it deems 
necessary in order to maintain or restore international peace and security. 

CHAPTER VUI 

Regional Arrangements 

Article 52. 1. Nothing in the present Charter precludes the existence of regional 
arrangements or agencies for dealing with such matters relating to the maintenance 
of international peace and security as are appropriate for regional action, provided 
that such arrangements or agencies and their activities are consistent with the Pur¬ 
poses and Principles of the United Nations. 

2. The Members of the United Nations entering into such arrangements or con¬ 
stituting such agencies shall make every elfort to achieve pacific settlement of local 
disputes through such regional arrangements or by such regional agencies before 
referring them to the Security Council. 

3. 'fhe Security Council shall encourage the development of pacific settlement 
of local disputes through such regional arrangements or by such regional agencies 
either on the initiative of the states concerned or by reference from the Security 
Council. 

4. This Article in no way impairs the application of Articles 34 and 35. 

Article 53. 1. 1 he Security Council shall, where appropriate, utilize such rc- 

sional arraneemcnls or auencies for enforcement action under its authority. But 

o w* cr 

no enforcement action shall be taken under regional arrangements or by regional 
agencies without the authorization of the Security Council, with the exception of 
measures against any enemy state, as defined in paragraph 2 of this Article, pro¬ 
vided for pursuant to Article 107 or in regional arrangements directed against re¬ 
newal of aggressive policy on the part of any such state, until such time as the Or¬ 
ganization may, on request of the Governments concerned, be charged with the 
responsibility for preventing further aggression by such a state. 

2. The term enemy state as used in paragraph 1 of this Article applies to any 
state which during the Second World War has been an enemy of any signatory of 
the present Charter. 

Article 54. The Security Council shall at all times be kept fully informed of ac¬ 
tivities undertaken or in contemplation under regional arrangements or by re¬ 
gional agencies for the maintenance of international peace and security. 

CHAPTER IX 

Inlernatioiial Economic and Social Co-operation 

Article 55. With a view to the creation of conditions of stability and well-being 
which are necessary for peaceful and friendly relations among nations based on 
respect for the principle of equal rights and self-determination of people.s, the 
United Nations shall promote: 
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a. higher standards of living, full employment, and conditions of economic and 
social progress and development; 

b. solutions of international economic, social, health, and related problems; and 
international cultural and educational cooperation; and 

c. universal respect for, and observance of, human rights and fundamental free¬ 
doms tor all without distinction as to race, sex, language, or religion. 

Article 56. All Members pledge themselves to take joint and separate action in 
cooperation with the Organization for the achievement of the purposes set forth in 
Article 55. 

Article 57, 1. The various specialized agencies, established by intergovern¬ 
mental agreement and having wide international responsibilities, as defined in their 
basic instruments, in economic, social, cultural, educational, health, and related 
fields, shall be brought into relationship with the United Nations in accordance 
with the provisions of Article 63. 

2. .Such agencies thus brought into relationship with the United Nations arc 
hereinafter referred to as specialized agencies. 

Article 5S. The Organization shall make recommendations for the coordination 
of the policies and activities of the specialized agencies. 

Article 59. The Organization shall, where appropriate, initiate negotiations 
among the states concerned for the creation of any new' specialized agencies re¬ 
quired for the accomplishment of the purposes set forth in Article 55. 

Article 60. Responsibility for the discharge of the functions of the Organization 
set forth in this C'hapter shall be vested in the General Assembly and, under the 
authority of the Cieneral Assembly, in the Economic and Social Council, which 
shall have for this purpose the powers set forth in Chapter X. 

CHAPTER X 

The Economic and Social Council 

Composition 

Article 61. 1. The Economic and Social Council shall consist of eighteen Mem¬ 
bers of the United Nations elected by the General Assembly. 

2. Subject to the provisions of paragraph 3, six members of the Economic and 
Social Council shall be elected each year for a term of three years. A retiring mem¬ 
ber shall be eligible for immediate re-election. 

3. At the first election, eighteen members of the Economic and Social Council 
shall be chosen. I'hc term of office of six members so chosen shall expire at the 
end of one year, and of six other members at the end of two years, in accordance 
with arrangements made by the General Assembly. 

4. Each member of the Economic and Social Council shall have one representa¬ 
tive. 


Functions and Powers 

Article 62. 1. The Economic and Social Council may make or initiate studies 
and reports with respect to international economic, social, cultural, educational, 
health, and related matters and may make recommendations with respect to any 
such matters to the General Assembly, to the Members of the United Nations, and 
to the specialized agencies concerned. 

2. It may make recommendations for the purpose of promoting respect for, 
and observance of, human rights and fundamental freedoms for all. 

3. It may prepare draft conventions for submission to the General Assembly, 
with respect to matters falling within its competence. 
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4. It may call, in accordance with the rules prescribed by the United Nations, 
international conferences on matters falling within its competence. 

Article 63. 1. The Fxonomic and Social Council may enter into agreements 
with any of the agencies referred to in Article 57, defining the terms on which the 
agency concerned shall be brought into relationship with the United Nations. Such 
agreements shall be subject to approval by the General Assembly. 

2. Jt may coordinate the activities of the specialized agencies through consulta¬ 
tion with and recommendations to such agencies and through recommendations 
to the Cicneral Assembly and to the Members of the United Nations. 

Article 64. I. The Economic and Social Council may take appropriate steps to 
obtain regular reports from the specialized agencies. It may make arrangements 
with the Members of the United Nations and with the specialized agencies to ob¬ 
tain reports on the steps taken to give efl'ect to its own recommendations and to 
recommendations on mailers falling within its competence made by the General 
Assembly. 

2. It may communicate its observations on these reports to the General As¬ 
sembly. 

Article 65. The Economic and Social Council may furnish information to the 
Security Council and shall assist the Security Council upon its request. 

Article 66. 1. The Economic and Social Council shall perform such functions 
as fall within its competence in connection with the carrying out of the recom¬ 
mendations of the General Assembly. 

2. It may, with the approval of the General Assembly, perform services at the 
request of Members of the United Nations and at the request of specialized 
agencies. 

3. It shall perform such other functions as are specified elsewhere in the present 
Charter or as may be assigned to it by the General Assembly. 

Voting 

Article 67, 1, Each member of the Economic and Social Council shall have 
one vote. 

2. Decisions of the Economic and Social Council shall be made by a majority 
of the members present and voting. 

Procedure 

Article 68. The Economic and .Social Council shall set up commissions in eco¬ 
nomic and social fields and for the promotion of human rights, and such other com¬ 
missions as may be required for the performance of its functions. 

Article 69. The F'conomic and Social Council shall invite any Member of the 
United Nations to participate, without vote, in its deliberations on any matter of 
particular concern to that Member. 

Article 70. The Economic and Social Council may make arrangements for 
representatives of the specialized agencies to participate, without vote, in its de¬ 
liberations and in those of the commissions established by it, and for its representa¬ 
tives to participate in the deliberations of the specialized agencies. 

Article 71. The Economic and Social Council may make suitable arrangements 
for consultation with non-governmental organizations which arc concernkl with 
matters within its competence. Such arrangements may be made with international 
organizations and, where appropriate, with national organizations after consulta¬ 
tion with the Member of the United Nations concerned. 

Article 72. 1. The Economic and Social Council shall adopt its own rules of 
procedure, including the method of selecting its President. 

2. The Economic and Social Council shall meet as required in accordance with 
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its rules, which shall include provision for the convening of meetings on the re¬ 
quest of a majority of its members. 


CHAPTER XI 

Declaration Regarding Non-Self-Governing Territories 

Article 73. Members of the United Nations which have or assume responsi¬ 
bilities for the administration of territories whose peoples have not yet attained a 
full measure ot self-government recognize the principle that the interests of the 
inhabitants of these territories are paramount, and accept as a sacred trust the 
obligation to promote to the utmost, within the system of international peace and 
security established by the present Charter, the well-being of the inhabitants of 
these territories, and, to this end; 

a. to ensure, with due respect for the culture of the peoples concerned, their 
political, economic, social, and educational advancement, their just treatment, and 
their protection against abuses: 

b. to develop self-government, to fake due account of the political aspirations of 
the peoples, and to assist them in the progressive development of their free political 
institutions, according to the particular circumstances of each territory and its peo¬ 
ples and their varying stages of advancement; 

c. to further international peace and security; 

d. to promote constructive measures of development, to encourage research, and 
to cooperate with one another and, when and where appropriate, with specialized 
international bodies with a view' to the practical achievement of the social, eco¬ 
nomic, and scientific purposes set forth in this Article; and 

e. to transmit regularly to the Secretary-General for information purposes, sub¬ 
ject to such limitation as security and constitutional considerations may require, 
statistical and other information of a technical nature relating to economic, social, 
and educational conditions in the territories for which they arc respectively re¬ 
sponsible other than those territories to which Chapters XII and XIII apply. 

Article 74. Members of the United Nations also agree that their policy in respect 
of the territories to which this Chapter applies, no less than in respect of their 
metropolitan areas, must be based on the general principle of good-ncighborlincss, 
due account being taken of the interests and well-being of the rest of the world, in 
social, economic, and commercial matters. 

CHAPTER XII 

InternalJonal Trusleeship System 

Article 75. The United Nations shall establish under its authority an interna¬ 
tional trusteeship system for the administration and supervision of such territories 
as may be placed thereunder by subsequent individual agreements. These territories 
are hereinafter referred to as trust territories. 

Article 76. The basic objectives of the trusteeship system, in accordance with 
the Purposes of the United Nations laid down in Article 1 of the present Charter, 
shall be: 

a. to further international peace and security; 

b. to promote the political, economic, social, and educational advancement of 
the inhabitants of the trust territories, and their progressive development towards 
self-government or independence as may be appropriate to the particular circum¬ 
stances of each territory and its peoples and the freely expressed wishes of the 
peoples concerned, and as may be provided by the terms of each trusteeship agree¬ 
ment; 
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c. to encourage respect for human rights and for fundamental freedoms for all 
without distinclion as to race, sex, language, or religion, and to encourage recog¬ 
nition of the interdependence of the peoples of the world; and 

d. to ensure equal treatment in social, economic, and commercial matters for 
all Members of the United Nations and their nationals, and also equal treatment 
for the latter in the administration of justice, without prejudice to the attainment 
of the foregoing objectives and subject to the provisions of Article 80. 

Article 77. J. I'hc trusteeship system shall apply to such territories in the follow¬ 
ing categories as mav be placed thereunder by means of trusteeship agreements: 

a. territories now held under mandate; 

b. territories which may be detached from enemy states as a result of the Second 
World War; and 

c. territories voluntarily placed under the system by states responsible for their 
administration. 

2. It will be a matter for subsequent agreement as to which territories in the 
foregoing categories will be brought under the trusteeship system and upon what 
terms. 

Article 7S. I'he trusteeship system shall not apply to territories which have 
become Members of the United Nations, relationship among which shall be based 
on respect for the principle of sovereign equality. 

Article 79. 1 he terms of trusteeship for each territory to be placed under the 
trusteeship system, including any alteration or amendment, shall be agreed upon 
by the stales directly concerned, including the mandatory power in the case of ter¬ 
ritories held iintlcr mandate by a Member of the United Nations, and shall be 
approved as provided for in Articles 83 and 85. 

Article HO. 1. Except as may be agreed upon in individual trusteeship agree¬ 
ments, made under Articles 77, 79, and 81, placing each territory under the trustee¬ 
ship system, and until such agreements have been concluded, nothing in this Chap¬ 
ter shall be construed in or of itself to alter in any manner the rights whatsoever of 
any states or any peoples or the terms of existing international instruments to which 
Members of the United Nations may respectively be parties. 

2. Paragraph 1 of this Article shall not be interpreted as giving grounds for delay 
or postponement of the negotiation and conclusion of agreements for placing man¬ 
dated and other territories under the trusteeship system as provided for in Article 
77. 

Article HI. The trusteeship agreement shall in each case include the terms under 
which the trust territory will be administered and designate the authority which 
will exercise the administration of the trust territory. Such authority, hereinafter 
called the administering authority, may be one or more states or the Organization 
itself. 

Article H2. There may be designated, in any trusteeship agreement, a strategic 
area or areas which may include part or all of the trust territory to which the agree¬ 
ment applies, without prejudice to any special agreement or agreements made under 
Article 43. 

Article H3. 1. All functions of the United Nations relating to strategic areas, 
including the approval of the terms of the trustec.ship agreements and of their 
alteration or amendment, shall be exercised by the Security Council. 

2. The basic objectives set forth in Article 76 shall be applicable to the people 
of each strategic area. 

3. Ihe Security Council shall, subject to the provisions of the trusteeship agree¬ 
ments and without prejudice to security considerations, avail itself of the assistance 
of the Trusteeship Council to perform those functions of the United Nations under 
the trusteeship system relating to political, economic, social, and educational mat¬ 
ters in the strategic areas. 

Article H4. It shall be the duty of the administering authority to ensure that the 
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trust territory shall play its part in the maintenance of international peace and 
security. To this end the administering authority may make use of volunteer forces, 
facilities, and assistance from the trust territory in carrying out the obligations 
towards the Security Council undertaken in this regard by the administering au¬ 
thority, as well as tor local defense and the maintenance of law and order within 
the trust territory. 

Article (S5. 1. The functions of the United Nations with regard to trusteeship 
agreements tor all areas not designated as strategic, including the approval of the 
terms ol the trusteeship agreements and of their alteration or amendment, shall be 
exercised by the Ciencral Assembly. 

2. I'he I'rusteeship Council, operating under the authority of the General As¬ 
sembly, shall assist the General Assembly in carrying out these functions. 

CHAPTEU XIII 
The Tnislceship Council 

Composition 

Article S6. 1. The Irusteeship Council shall consist of the following Members 
of the United Nations: 

a. those Members administering trust territories; 

b. such of those Members mentioned by name in Article 23 as arc not admin¬ 
istering trust territories; and 

c. as many other Members elected for three-year terms by the General Assembly 
as may be necessary to ensure that the total number of members of the Trusteeship 
Council is equally divided between those Members of the United Nations which 
administer trust territories and those which do not. 

2. Each member of the Trusteeship Council shall designate one specially quali¬ 
fied person to represent it therein. 

Funcjions and Powers 

Article 87, The General Assembly and, under its authority, the Trusteeship 
Council, in carrying out their functions, may: 

a. consider reports submitted by the administering authority; 

b. accept petitions and examine them in consultation with the administering au¬ 
thority; 

c. provide for periodic visits to the respective trust territories at times agreed 
upon with the administering authority; and 

d. take these and other actions in conformity with the terms of the trusteeship 
agreements. 

Article 88. The Trusteeship Council shall formulate a questionnaire on the 
political, economic, social, and educational advancement of the inhabitants of 
each trust territory, and the administering authority for each trust territory within 
the competence of the General Assembly shall make an annual report to the Gen¬ 
eral Assembly upon the basis of such questionnaire. 

Voting 

Article 89. 1. Each member of the Trusteeship Council shall have one vote. 

2. Decisions of the Trusteeship Council shall be made by a majority of the mem¬ 
bers present and voting. 
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Procedure 

Article 90, 1. The Trusteeship Council shall adopt its own rules of procedure, 
including the method of selecting its President. 

2. The Trusteeship Council shall meet as required in accordance with its rules, 
which shall include provision for the convening of meetings on the request of a 
majority of its members. 

Article 91. The T rusteeship Council shall, when appropriate, avail itself of the 
assistance of the Ficonomic and Social Council and of the specialized agencies in 
regard to matters with which they arc respectively concerned. 


CHAPTER XIV 

The Tiiternational Court of Justice 

Article 92. The International Court of Justice shall be the principal judicial 
organ of the United Nations. It shall function in accordance with the annexed 
Statute, which is based upon the Statute of the I’ermanent Court of International 
Justice and forms an integral part of the present Charter. 

Article 93. 1. All Members of the United Nations are ipso facto parties to the 
Statute of the International Court of Justice. 

2. A state which is not a Ntember of the United Nations may become a party 
to the Statute of the International Court of Justice on conditit)ns to be determined 
in each case by the General Assembly upon the recommendation of the Security 
Council. 

Article 94, 1. Each Member of the United Nations undertakes to comply with 
the decision of the international Court of Justice in any case te^ which it is a party. 

2. If any party to a case fails to perform the obligations incumbent upon it 
under a judgment rendered by the Court, the other party may have recourse to 
the Security Council, which may, if it deems necessary, make recommendations 
or decide upon measures to be taken to give ellect to the judgment. 

Article 95. Nothing in the present Charter shall prevent Members of the United 
Nations from entrusting the solution of their differences to other tribunals by virtue 
of agreements already in existence or which may be concluded in the future. 

Article 96. 1. The General Assembly or the Security Council may request the 
International Court of Justice to give an advisory opinion on any legal question. 

2. Other organs of the United Nations and specialized agencies, which may at 
any time be so authorized by the General Assembly, may also request advisory 
opinions of the Court on legal questions arising within the scope of their activities. 


CHAPTER XV 

The Secretariat 

Article 97, The Secretariat shall comprise a Secretary-General and such staff as 
the Organization may require. The Secretary-General shall be appointed by the 
General Assembly upon the recommendation of the Security Council, He shall 
be the chief administrative officer of the Organization. 

Article 9H. The Secretary-General shall act in that capacity in all meetings of the 
General Assembly, of the Security Council, of the Economic and Social Council, 
and of the Trusteeship Council, and shall perform such other functions as are en¬ 
trusted to him by these organs. The Secretary-General shall make an annual report 
to the General Assembly on the work of the Organization. 

Article 99. The Secretary-General may bring to the attention of the Security 
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Council any matter which in his opinion may threaten the maintenance of inter¬ 
national peace and security. 

Anicle 100. 1. In the performance of their duties the Secretary-General and the 
stall shall not seek or receive instructions from any government or from any other 
authority external to the Organization. They shall refrain from any action which 
might reflect on their position as international ollicials responsible only to the Or¬ 
ganization. 

2. E^ach Member of the United Nations undertakes to respect the exclusively 
international character of the responsibilities of the Secrelary-Cjcneral and the staff 
and not to seek ti) influence them in the discharge of their responsibilities. 

Article 101. 1. Ihe staff shall be appointed by the Secretary-General under 
regulations cstablisheil by the Cieneral Assembly. 

2. Appropriate stalls shall be permanently assigned to the Economic and Social 
Council, the I rusteeship Council, and, as required, to other organs of the United 
Nations. These staffs shall form a part of the Secretariat. 

3. The paramount consideration in the employment of the stalT and in the de¬ 
termination of the conditions of service shall be the necessity of securing the highest 
standards of elliciency, competence, and integrity. Due regard shall be paid to the 
importance of recruiting the staff on as wide a geographical basis as possible. 

CHAPTER XVI 

Miscellaneous Provisions 

Article 102. 1. Every treaty and every international agreement entered into by 
any Member of the United Nations after the present Charter comes into force shall 
as soon as possible be registered with the Secretariat and published by it. 

2. No party to any such treaty or international agreement which has not been 
rcizislercd in accordance with the provisions of paragraph 1 of this Article may 
invoke that treaty or agreement before any organ of the United Nations. 

Article 103. In the event of a conflict betw^cen the obligations of the Members 
of the United Nations under the present Charter and their obligations under any 
other international agreement, their obligations under the present Charter shall 
prevail. 

Article 104. The Organization shall enjoy in the territory of each of its Members 
such Iciial capacity as may be nccc.ssary for the exercise of its functions and the 
fulfillment of its purposes. 

Article 10.^. 1. The Organization shall enjoy in the territory of each of its Mem¬ 
bers such privileges and immunities as are necessary for the fulfillment of its pur¬ 
poses. 

2. Representatives of the Members of the United Nations and ollicials of the 
Organization shall similarly enjoy such privileges and immunities as are necessary 
for^the independent exercise of their functions in connection with the Organization. 

3. The General Assembly may make recommendations with a view to determin¬ 
ing the details of the application of paragraphs 1 and 2 of this Article or may pro¬ 
pose conventions to the Members of the United Nations for this purpose. 

CHAPTER XVII 

Transitional Security Arrangements 

Article 106. Pending the coming into force of such special agreements referred 
to in Article 43 as in the opinion of the Security Council enable it to begin the 
exercise of its responsibilities under Article 42, the parties to the Four-Nation 
Declaration, signed at Moscow, October 30, 1943, and France, shall, in accordance 
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with the provisions of paragraph 5 of that Declaration, consult with one another 
and as occasion requires with other Members of the United Nations with a view to 
such joint action on behalf of the Organization as may be necessary for the purpose 
of maintaining international peace and security. 

Article 107. Nothing in the present Charter shall invalidate or preclude action, 
in relation to any state which during the Second World War hats been an enemy of 
any signatory to the present C'harter, taken or authorized as a result of that war by 
the Cjovernmcnts having responsibility for such action. 

CHAPTER XVIII 
Aniendinents 

Article 108. Amendments to the present Charter shall come into force for all 
Members of the United Nations when they have been adopted by a vote of two 
thirds of the members of the Cicncral Assembly and ratified in accordance with 
their respective constitutional processes by two thirds of the Members of the United 
Nations, including all the permanent members of the Security Council. 

Article 109. 1. A General Conference of the Members of the United Nations 
for the purpose of reviewing the present Charter may be held at a date and place 
to be fixed by a two-thirds vote of the members of the Cicncral Assembly and by 
a vote of any seven members of the Security C'^ouncil. Each Member of the United 
Nations shall have one vote in the conference. 

2. Any alteration of the present Charter recommended by a two-thirds vote of 
the conference shall take elfect when ratified in accordance with their respective 
constitutional processes by two thirds of the Members of the United Nations in¬ 
cluding all the permanent members of the Security Council. 

3. If such a conference has not been held before the tenth annual session of the 
Cjcneral Assembly following the coming into force of the present Cdiarter, the pro¬ 
posal to call such a conference shall be placed on the agenda of that session of the 
General Assembly, and the conference shall be held if so decided by a majority vote 
of the members of the General Assembly and by a vote of any seven members of 
the Security Council. 


CHAPTER XIX 
Ratification and Signature 

Article 110. 1. The present Charter shall be ratified by the signatory states in 
accordance with their respective constitutional processes. 

2. The ratificaticms shall be deposited with the Government of the United States 
of America, which shall notify all the signatory states of each deposit as well as the 
Secretary-General of the Organization when he has been appointed. 

3. The present Charter shall come into force upon the deposit of ratifications 
by the Republic of China, France, the Union of Soviet Socialist Republics, the 
United Kingdom of Great Britain and Northern Ireland, and the United States of 
America, and by a majority of the other signatory states. A protocol of the ratifica¬ 
tions deposited shall thereupon be drawn up by the Government of the United 
States of America which shall communicate copies thereof to all the signatory 
states. 

4. The states signatory to the present Charter which ratify it after it has come 
into force will become original Members of the United Nations on the date of the 
deposit of their respective ratifications. 

Article III. Ihc present Charter, of which the Chinese, French, Russian, Eng¬ 
lish, and Spanish texts are equally authentic, shall remain deposited in the archives 
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of the Government of the United States of America. Duly certified copies thereof 
shall be transmitted by that Government to the Governments of the other signatory 
states. 

In i‘AiTi] whf:ri OF the representatives of the Governments of the United Nations 
have signed the present Charter. 

Done at the city of San Francisco the twenty-sixth day of June, one thousand 
nine hundred and forty-five. 
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Article 7. Tm: in l i RNA tionak court of jus nci- established by the Charter 
of the United Nations as the principal judicial organ of the United Nations shall 
be constituted and shall function in accordance with the provisions of the present 
Statute. 


CHAPTER I 

Organization of tlie Court 

Article 2, The Court shall be composed of a body of independent judges, clectetf 
regardless of their nationality from among persons of high moral character, who 
possess the cjualifications required in their respective countries for appointment to 
the highest judicial olfiees, or are jurisconsults of recognized competence in inter¬ 
national law. 

Article 3. 1. The Court shall consist of fifteen members, no two of whom may 
be nationals of the same state. 

2. A person who for the purposes of membership in the Court could be re¬ 
garded as a national of more than one stale shall be deemed to be a national of 
the one in which he ordinarily exercises civil and political rights. 

Article 4. I. The members of the Court shall be elected by the General As¬ 
sembly and by the Security Council from a list of persons nominated by the na¬ 
tional groups in the Permanent Court of y\rhilration, in accordance with the fol¬ 
lowing provisions. 

2. In the case of Members of the United Nations not represented in the Perma¬ 
nent Court of Arbitration, candidates shall be nominated by national groups ap¬ 
pointed for this purpose by their governments under the same conditions as those 
prescribed for members of the Permanent Court of Arbitration by Article 44 of the 
Convention of The Hague of 1907 for the pacific settlement of international dis¬ 
putes. 

3. The conditions under which a state which is a party to the present Statute but 
is not a Member of the United Nations may participate in electing the members of 
the Court shall, in the absence of a special agreement, be laid down by the General 
Assembly upon recommendation of the Security Council. 

Article 5. 1. At least three months before the date of the election, the Secretary- 
General of the United Nations shall address a written request to the members of 
the Permanent Court of Arbitration belonging to the states which arc parties to the 
present Statute, and to the members of the national groups appointed under Article 
4, paragraph 2, inviting them to undertake, within a given time, by national groups, 
the nomination of persons in a position to accept the duties of a member of the 
Court. 

2. No group may nominate more than four persons, not more than two of whom 
shall be of their own nationality. In no case may the number of candidates nomi¬ 
nated by a group be more than double the number of seats to be filled. 

mi 
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Article 6. Before making these nominations, each national group is recom¬ 
mended to consult its highest court of justice, its legal faculties and schools of law, 
and its national academies and national sections of international academies devoted 
to the study of law. 

Article 7. 1. The Secretary-General shall prepare a list in alphabetical order of 
all the persons thus nominated. Save as provided in Article 12, paragraph 2, these 
shall be the only persons eligible. 

2. The Secretary-General shall submit this list to the General Assembly and to 
the Security Council. 

Article S. The (leneral Assembly and the Security Council shall proceed inde¬ 
pendently of one another to elect the members ol the Court. 

Article 9. At every election, the electors shall bear in mind not only that the 
persons to be elected should individually possess the qualifications required, but 
also that in the body as a w^hole the representation of the main forms of civilization 
and of the principal legal systems of the world should be assured. 

Article 10. 1. Those candidates who obtain an absolute majority of votes in 
the General Assembly and in the Security Council shall be considered as elected. 

2. Any vole of the Security Council, whether for the election of judges or for the 
appointment of members of the conference envisaged in Article 12, shall be taken 
without any distinction between permanent and non-permanent members of the 
Security C ouncil. 

3. In the event of more than one national of the same state obtaining an ab¬ 
solute majority of the votes both of the General Assembly and of the Security 
C'ouncil, the eldest of these only shall be considered as elected. 

Article 11. If, after the first meeting held for the purpose of the election, one or 
more seats remain to be filled, a second and, if necessary, a third meeting shall take 
place. 

Article 12. 1. If, after the third meeting, one or more scats still remain unfilled, 
a joint ctmference consisting of six members, three appointed by the General As¬ 
sembly and three by the Security Council, may be formed at any time at the re¬ 
quest of either the General Assembly or the Security Council, for the purpose of 
choosing by the vote of an absolute majority one name for each scat still vacant, to 
submit to the General Assembly and the Security Council for their respective ac¬ 
ceptance. 

2. If the joint conference is unanimously agreed upon any person who fulfils the 
required conditions, he may be included in its list, even though he was not included 
in the list of nominations referred to in Article 7. 

3. If the joint conference is satisfied that it will not be successful in procuring 
an election, those members of the Court who have already been elected shall, within 
a period to be fixed by the Security Council, proceed to fill the vacant seats by 
selection from among those candidates who have obtained votes either in the Gen¬ 
eral Assembly or in the Security Council. 

4. In the event of an equality of voles among the judges, the eldest judge shall 
have a casting vote. 

Article 13. 1. The members of the Court shall be elected for nine years and 
may be re-elected; provided, however, that of the judges elected at the first election, 
the terms of five judges shall expire at the end of three years and the terms of five 
more judges shall expire at the end of six years. 

2. The judges whose terms are to expire at the end of the above-mentioned initial 
periods of three and six years shall be chosen by lot to be drawn by the Secretary- 
General immediately after the first election has been completed. 

3. The members of the Court shall continue to discharge their duties until their 
places have been filled. Though replaced, they shall finish any cases which they 
may have begun. 

4. In the case of the resignation of a member of the Court, the resignation shall 
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be addressed to the President of the Court for transmission to the Secretary- 
General. Phis last notification makes the place vacant. 

Article 14. N'acancies shall be filled by the same method as that laid down for 
the first election, subject to the following provision: the Secretarv-General shall, 
within one month of the occurrence of the vacancy, proceed to issue the invitations 
provided for in Article 5, and the date of the election shall be fixed by the Security 
Council. 

Article 15. A member of the Court elected to replace a member whose term of 
office has not expired shall hold ofiicc for the remainder of his predecessor’s term. 

Article 16. 1. No member of the Court may exercise any political or administra¬ 
tive function, or engage in any other occupation of a professional nature. 

2, Any doubt on this point shall be settled by the decision of the Court. 

Article 17. 1. No member of the Court may act as agent, counsel, or advocate 
in any case. 

2. No member may participate in the decision of any case in which he has 
previously taken part as agent, counsel, or advocate for one of the parties, or as a 
member of a national or international court, or of a commission of enquiry, or in 
any other capacity. 

3. Any doubt on this point shall be settled by the decision of the Court. 

Article IS. 1. No member of the Court can be dismissed unless, in the unani¬ 
mous opinion of the other members, he has ceased to fultil the required conditions. 

2. Formal notification thereof shall be made to the Secretary-General by the 
Registrar. 

3. This notification makes the place vacant. 

Article 19. I'hc members of the Court, when engaged on the business of the 
Court, shall enjoy diplomatic privileges and immunities. 

Article 20. Every member of the Court shall, before taking up his duties, make 
a solemn declaration in open court that he will exercise his powers impartially and 
conscientiously. 

Article 21. 1. The Court shall elect its President and Vice-President for three 
years; they may be re-elected. 

2. The Court shall appoint its Registrar and may provide for the appointment 
of such other ofiicers as may be necessary. 

Article 22. 1. The seat of the Court shall be established at The Hague. This, 
however, shall not prevent the Court from sitting and exercising its functions else¬ 
where whenever the Court considers it desirable. 

2. The President and the Registrar shall reside at the seal of the Court. 

Article 23. 1. The Court shall remain permanently in session, except during 
the judicial vacations, the dates and duration of which shall be fixed by the Court. 

2. Members of the Court are entitled to periodic leave, the dates and duration 
of which shall he fixed by the Court, having in mind the distance between The 
Hague and the home of each judge. 

3. Members of the Court shall be bound, unless they are on leave or prevented 
from attending by illness or other serious reasons duly explained to the President, 
to hold themselves permanently at the disposal of the Court. 

Article 24. 1. If, for some special reason, a member of the Court considers that 
he should not take part in the decision of a particular case, he shall so inform the 
President. 

2. If the President considers that for some special reason one of the members 
of the Court should not sit in a particular case, he shall give him notice accordingly. 

3. If in any such case the member of the Court and the President disagree, the 
matter shall be settled by the decision of the Court. 

Article 25. 1. The full Court shall sit except when it is expressly provided other¬ 
wise in the present Statute. 

2. Subject to the condition that the number of judges available to constitute the 
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Court is not thereby reduced below eleven, the Rules of the Court may provide for 
allowing one or more judges, according to circumstances and in rotation, to be dis¬ 
pensed from sitting. 

3. A quorum of nine judges shall suffice to constitute the Court. 

Article 26, I. The Court may from time to time form one or more chambers, 
composed of three or more judges as the Court may determine, for dealing with 
particular categories of cases; for example, labor cases and cases relating to transit 
and communications. 

2. The Court may at any time form a chamber for dealing with a particular 
case. The number of judges to constitute such a chamber shall be determined by 
the Court with the approval of the parties. 

3. Cases shall be heard and determined by the chambers provided for in this 
Article if the parties so request. 

Article 27. A judgment given by any of the chambers provided for in Articles 
26 and 29 shall be considered as rendered by the Court. 

Article 28. The chambers provided for in Articles 26 and 29 may, with the 
consent of the parlies, sit and exercise their functions elsewhere than at The 
Hague. 

Article 29. With a view to the speedy despatch of business, the Court shall form 
annually a chamber composed of five judges which, at the request of the parties, 
may hear and determine cases by summary procedure. In addition, two judges shall 
be selected for the purpose of replacing judges who find it impossible to sit. 

Article JO. 1. 'Fhe Court shall frame rules for carrying out its functions. In 
particular, it shall lay down rules of procedure. 

2. The Rules of the Court may provide for assessors to sit with the Court or with 
any of its chambers, w ithout the right to vote. 

Article 31. 1. Judges of the nationality of each of the parties shall retain their 
right to sit in the case before the Court. 

2. If the Court includes upon the Bench a judge of the nationality of one of the 
parties, any other party may choose a person to sit as judge. Such person shall be 
chosen preferably from among those persons w'ho have been nominated as candi¬ 
dates as provided in Articles 4 and 5. 

3. If the Court includes upon the Bench no judge of the nationality of the parties, 
each of these parlies may proceed to choose a judge as provided in paragraph 2 of 
this Article. 

4. The provisions of this Article shall apply to the case of Articles 26 and 29. 
In such cases, the President shall request one or, if necessary, two of the members 
of the Court forming the chamber to give place to the members of the Court of the 
nationality of the parlies concerned, and, failing such, or if they arc unable to be 
present, to the judges specially chosen by the parties. 

5. Should there be several parties in the same interest, they shall, for the purpose 
of the preceding provisions, be reckoned as one party only. Any doubt upon this 
point shall be settled by the decision of the Court. 

6. Judges chosen as laid down in paragraphs, 2, 3, and 4 of this Article shall 
fulfil the conditions required by Articles 2, 17 (paragraph 2), 20, and 24 of the 
present Statute. They shall take part in the decision on terms of complete equality 
with their colleagues. 

Article 32. I. Each member of the Court shall receive an annual salary. 

2. The President shall receive a special annual allowance. 

3. The Vice-President shall receive a special allowance for every day on which 
he acts as President. 

4. The judges chosen under Article 31, other than members of the Court, shall 
receive compensation for each day on which they exercise their functions. 

5. These salaries, allowances, and compensation shall be fixed by the General 
Assembly. They may not be decreased during the term of office. 
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6. The salary of the Registrar shall be fixed by the General Assembly on the 
proposal of the Court. 

7. Regulalions made by the General Assembly shall fix the conditions under 
which retirement pensions may be given to members of the Court and to the 
Registrar, and the conditions under which members of the Court and the Registrar 
shall have their traveling expenses refunded. 

8. The above salaries, allowances, and compensation shall he free of all taxation. 

Article 33. The expenses of the Court shall be borne by the United Nations in 

such a manner as shall be decided by the General Assembly. 

CHAPTER II 

Competence of the Court 

Article 34. 1. Only states may be parties in cases before the Court. 

2. Ihe Court, subject to and in conformity with its Rules, may rec|uest of public 
international organizations information relevant to cases before it, and shall re¬ 
ceive such information presented by such organizations on their own initiative. 

3. Whenever the construction of the constituent instrument of a public interna¬ 
tional organization or of an international convention adopted thereunder is in 
cjLiestion in a case before the Court, the Registrar shall so notify the public inter¬ 
national organization concerned and shall communicate to it copies of all the writ¬ 
ten proceedings. 

Article 35. 1. The Court shall be open to the states parties to the present Statute. 

2. The conditions under which the Court shall be open to other slates shall, 
subject to the special provisions contained in treaties in force, be laid down by the 
Security Council, hut in no case shall such conditions place the parties in a position 
of inequality before the Court. 

3. When a state which is not a Member of the United Nations is a parly to a case, 
the Court shall fix the amount which that party is to contribute towards the ex¬ 
penses of the Court. This provision shall not apply if such state is bearing a share 
of the expenses of the Court. 

Article 3(y. 1. The jurisdiction of the Court comprises all cases which the parties 
refer to it and all matters specially provided for in the Charier of the United Na¬ 
tions or in treaties and conventions in force. 

2. The slates parties to the present Statute may at any time declare that they 
recognize as compulsory ipso facto and without special agreement, in relation to 
any other state accepting the same obligation, the jurisdiction of the Court in all 
legal disputes concerning: 

a. the interpretation of a treaty; 

b. any question of international law; 

c. the existence of any fact which, if established, would constitute a breach of 
an international obligation; 

d. the nature or extent of the reparation to be made for the breach of an inter¬ 
national obligation. 

3. The declarations referred to above may be made unconditionally or on condi¬ 
tion of reciprocity on the part of several or certain states, or for a certain lime. 

4. vSuch declarations shall be deposited with the vSccretary-General of the United 
Nations, who shall transmit copies thereof to the parties to the Statute and to the 
Registrar of the Court. 

.5. Declarations made under Article 36 of the .Statute of the F^ermanent Court of 
International Justice and which arc still in force shall be deemed, as between the 
parties to the present Statute, to be acceptances of the compulsory jurisdiction of 
the International Court of Justice for the period which they still have to run and in 
accordance with their terms. 
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6. In the event of a dispute as to whether the Court has jurisdiction, the matter 
shall be settled by the decision of the Court. 

Article 37. Whenever a treaty or convention in force provides for reference of 
a matter to a tribunal to have been instituted by the League of Nations, or to the 
Permanent Court of International Justice, the matter shall, as between the parties 
to the present Statute, be referred to the International Court of Justice. 

Article 3S. 1. Ihe Court, whose function is to decide in accordance with inter¬ 
national law such disputes as are submitted to it, shall apply: 

a. international conventions, w'hether general or particular, establishing rules 
expressly recognized by the contesting states; 

b. international custom, as evidence of a general practice accepted as law^; 

c. the general principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the teachings of 
the most highly qualified publicists of the various nations, as subsidiary means for 
the determination of rules of law. 

2. This provision shall not prejudice the power of the Court to decide a case 
ex aequo et hono, if the parties agree thereto. 


CHAPTER III 

Procedure 

Article 39. 1. The official languages of the Court shall be French and I-.nglish. 
If the parties agree that the case shall be conducted in French, the judgment shall 
he delivered in French. If the parties agree that the case shall be conducted in Eng¬ 
lish, the judgment shall be delivered in English. 

2. In the absence of an agreement as to which language shall be employed, each 
party may, in the pleadings, use the language which it prefers; the decision of the 
Court shall be given in French and English. In this case the ("ourt shall at the 
same time determine W'hich of the two texts shall be considered as authoritative. 

3. The Court shall, at the request of any party, authorize a language other than 
French or English to be used by that party. 

Article 40. 1. Cases are brought before the Court, as the case may be, cither 
by the notification of the special agreement or by a w-ritten application addressed 
to the Registrar. In either case the subject of the dispute and the parties shall be 
indicated. 

2. The Registrar shall forthwith communicate the application to all concerned. 

3. He shall also notify the Members of the United Nations through the Secretary- 
General, and also any other states entitled to appear before the Court. 

Article 41. J. The Court shall have the power to indicate, if it considers that 
circumstances so require, any provisional measures which ought to be taken to 
preserve the respective rights of either party. 

2. Pending the final decision, notice of the measures suggested shall forthwith be 
given to the parties and to the Security Council. 

Article 42. 1. The parties shall be represented by agents. 

2. They may have the assistance of counsel or advocates before the Court. 

3. The agents, counsel, and advocates of parties before the Court shall enjoy 
the privileges and immunities necessary to the independent exercise of their duties. 

Article 43. 1. The procedure shall consist of two parts: written and oral. 

2. The written proceedings shall consist of the communication to the Court and 
to the parties of memorials, counter-memorials and, if necessary, replies; also all 
papers and documents in support. 

3. These communications shall be made through the Registrar, in the order and 
within the time fixed by the Court. 
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4. A certified copy of every document produced by one party shall be com¬ 
municated to the other party. 

5. The oral proceedings shall consist of the hearing by the Court of witnesses, 
experts, agents, counsel, and advocates. 

Article 44. 1 . For the service of all notices upon persons other than the agents, 
counsel, and advocates, the Court shall apply direct to the government of the state 
upon whose territory the notice has to be served. 

2. T'he same provision shall apply whenever steps arc to be taken to procure 
evidence on the spot. 

Article 45. The hearing shall be under the control of the President or, if he is 
unable to preside, of the Vice-President; if neither is able to preside, the senior 
judge present shall preside. 

Article 46. The hearing in Court shall be public, unless the Court shall decide 
otherwise, or unless the parties dcmiind that the public be not admitted. 

Article 47. 1 . Minutes shall be made at each hearing and signed by the Registrar 
and the President. 

2. These minutes alone shall be authentic. 

Article 48. The Court shall make orders for the conduct of the case, shall de¬ 
cide the form and time in which each party must conclude its arguments, and make 
all arrangements connected with the taking of evidence. 

Article 49. The Court may, even before the hearing begins, call upon the agents 
to produce any document or to supply any explanations. Formal note shall be taken 
of any refusal. 

Article 50. The Court may, at any time, entrust any individual, body, bureau, 
commission, or other organization that it may select, with the task of carrying out 
an enquiry or giving an expert opinion. 

Article 51. During the hearing any relevant questions are to be put to the wit¬ 
nesses and experts under the conditions laid down by the Court in the rules of 
procedure referred to in Article 30. 

Article 52. After the Court has received the proofs and evidence within the 
time specified for the purpose, it may refuse to accept any further oral or written 
evidence that one party may desire to present unless the other side consents. 

Article 53. 1. Whenever one of the parties docs not appear before the Court, 
or fails to defend its case, the other party may call upon the Court to decide in 
favor of its claim. 

2. The Court must, before doing so, satisfy itself, not only that it has jurisdiction 
in accordance with Articles 36 and 37, but also that the claim is well founded in 
fact and law. 

Article 54. 1. When, subject to the control of the Court, the agents, counsel, and 
advocates have completed their presentation of the case, the President shall declare 
the hearing closed. 

2. The Court shall withdraw to consider the judgment. 

3. The deliberations of the Court shall take place in private and remain secret. 

Article 55. 1. All questions shall be decided by a majority of the judges present. 

2. In the event of an equality of votes, the President or the judge who acts in 

his place shall have a casting vote. 

Article 56. 1. The judgment shall state the reasons on which it is based. 

2. It shall contain the names of the judges who have taken part in the decision. 

Article 57. If the judgment docs not represent in whole or in part the unanimous 
opinion of the judges, any judge shall be entitled to deliver a separate opinion. 

Article 58. The judgment shall be signed by the President and by the Registrar. 
It shall be read in open court, due notice hiiving been given to the agents. 

Article 59. The decision of the Court has no binding force except between the 
parties and in respect of that particular case. 

Article 60. The judgment is final and without appeal. In the event of dispute as 
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to the meaning or scope of the judgment, the Court shall construe it upon the re¬ 
quest of any party. 

Article 61, J. An application for revision of a judgment may be made only 
when it is based upon the discovery of some fact of such a nature as to be a de¬ 
cisive factor, which fact was, when the judgment was given, unknown to the Court 
and also to the party claiming revision, always provided that such ignorance was 
not due to negligence. 

2. Ihe proceedings for revision shall be opened by a judgment of the Court ex¬ 
pressly recording the existence of the new fact, recognizing that it has such a char¬ 
acter as to lay the case open to revision, and declaring the application admissible on 
this ground. 

3. The Court may require previous compliance with the terms of the judgment 
before it admits proceedings in revision. 

4. The application for revision must be made at latest within six months of the 
discovery of the new fact. 

5. No application for revision may be made after the lapse of ten years from the 
date of the judgment. 

Article 62, 1. Should a state consider that it has an interest of a legal nature 
which may be affected by the decision in the case, it may submit a request to the 
Court to be permitted to intervene. 

2. It shall be for the Court to decide upon this request. 

Article 63, 1. Whenever the construction of a convention to which states other 
than those concerned in the case arc parties is in question, the Registrar shall notify 
all such states forthwith. 

2. Every state so notified has the right to intervene in the proceedings; bur if it 
uses this right, the construction given by the judgment will be equally binding upon 
it. 

Article 64, Unless otherwise decided by the Court, each party shall bear its 
own costs. 


CHAPTER IV 
Advisory Opinions 

Article 65. 1. The Court may give an advisory opinion on any legal question 
at the request of whatever body may be authorized by or in accordance with the 
Charter of the United Nations to make such a request. 

2. Questions upon which the advisory opinion of the Court is asked shall be 
laid before the Court by means of a written request containing an exact statement 
of the question upon which an opinion is required, and accompanied by all docu¬ 
ments likely to throw light upon the question. 

Article 66, 1. The Registrar shall forthwith give notice of the request for an 
advisory opinion to ail states entitled to appear before the Court. 

2. The Registrar shall also, by means of a special and direct communication, 
notify any stale entitled to appear before the Court or international organization 
considered by the Court, or, should it not be silting, by the President, as likely to 
be able to furnish information on the question, that the Court will be prepared to 
receive, within a time limit to be fixed by the President, written statements, or to 
hear, at a public sitting to be held for the purpose, oral statements relating to the 
question. 

3. Should any such state entitled to appear before the Court have failed to re¬ 
ceive the special communication referred to in paragraph 2 of this Article, such 
state may express a desire to submit a written statement or to be heard; and the 
Court will decide. 

4. States and organizations having presented written or oral statements or both 



1080 


INTERNATIONAL COURT OF JUSTICE 


shall he permitted to comment on the statements made by other states or organiza¬ 
tions in the form, to the extent, and within the time limits which the Court, or, 
should it not be sitting, the President, shall decide in each particular case. Accord¬ 
ingly, the Registrar shall in due time communicate any such written statements to 
states and organizations having submitted similar statements. 

Article 67. The Court shall deliver its advisory opinions in open court, notice 
having been given to the Secretary-General and to the representatives of Members 
of the United Nations, of other states and of international organizations immedi¬ 
ately concerned. 

Article 6H. In the exercise of its advisory functions the Court shall further be 
guided by the provisions of the present Statute which apply in contentious cases to 
the extent to which it recognizes them to be applicable. 

CHAPTER V 
Amendment 

Article 69. Amendments to the pre.scnt Statute shall be effected by the same pro¬ 
cedure as is provided by the Charter of the United Nations for amendments to 
that Charter, subject however to any provisions which the General Assembly upon 
recommendation of the Security Council may adopt concerning the participation 
of states which are parties to the present Statute but are not Members of the United 
Nations. 

Article 70. The Court shall have power to propose such amendments to the 
present Statute as it may deem necessary, through written communications to the 
Secretary-General, for consideration in conformity with the provisions of Article 
69. 
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Status, 748-761; determination of, 754- 
761, 767-769; termination of, 769, 776- 
777, 785, 786, 789 

Statute of 7 Anne, C.12: 756, 763-765, 
766, 771, 783, 819 

Subjection to local law, 768, 773-774, 
781-782 

Taxes, 768, 783, 789 
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